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Wilkinson  v,  Llandaff  and  Dinas 
Powis  Rural  District  Council. 

Local  government  —  Sewer  —  Definition — 
Channel  at  roadside  —  Cleansing— 
Public  Health  Act,  1875  (38  &  39  Vict, 
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A  channel  or  gutter  at  the  side  oj  a  road 
which  drains  the  surface  water  froni 
the  roadway^  and  into  which  rain- 
water pipes  from  the  roofs  and  carti- 
lages of  adjoining  houses  drain^  is  a 
^^  sewer  ^^  within  the  meaning  of  s.  ^  of 
the  Public  Health  Act,  1875,  arid  the 
local  authority  is  liable  for  the  cleansing 
of  it. 

Per  Vaughan  Williams,  L.J. :  Kin^n 
Pottery  Co.  v.  Poole  Corporation  (1899), 
63  J.  P.  580  ;  [1899]  2  Q.  B.  41,  is  not 
a  decision  that  drains  niay  be  sewers 
for  some  of  the  jmrposes  of  the  Public 
Health  Act,  1875,  and  not  of  others. 

Appeal  by  defendant  council  from  Philli- 
HORE,    J.,    at    Cardiff  Assizes,  and    cross 
ijit)peal  by  plaintiff. 
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The  plaintiff  claimed  an  ii\junction  to 
restrain  the  defendants  and  their  con- 
tractors from  permitting  sewage  matter  to 
overflow  into  or  remain  in  a  gutter  in  front 
of  the  plaintiff's  house. 

The  plaintiff  was  the  occupier  of  a  house 
in  Millbrook  Road,  in  the  parish  of  St. 
Andrews,  Dinas  Powis.  The  defendants 
were  the  local  authority  for  the  rural  dis- 
trict of  Dinas  Powis,  and  Millbrook  Road 
was  vested  in  them.  They  had  contracted 
for  the  cleansing  of  the  parish  of  St. 
Andrews.  In  front  of  plaintiff's  house,  and 
separating  the  footpath  from  the  roadway, 
was  a  channel  or  gutter  which  was  used  for 
carrying  off  surface  water  from  the  roadway, 
and  the  water  off  the  roofs  of  some  of 
the  houses  was  carried  by  pipes  into  this 
channel,  and  the  water  from  tne  curtilages 
of  some  of  the  houses  also  drained  into  it. 
Gratings  were  provided  at  intervals  in  this 
channel  for  the  purpose  of  carrying  off  the 
water  to  an  underground  sewer.  In  the 
gardens  of  two  of  the  houses  in  the  road, 
and  adjoining  the  plaintiff's  house,  there 
was  a  cesspool  ;  sewage  matter  had  over- 
flowed from  this  cesspool  into  the  channel 
at  the  side  of  the  road,  and  through  a  de- 
fault in  the  gratings,  which  were  defective 
and  did  not  carry  away  the  water  and  other 
matter  which  drained  into  this  channel, 
this  sewage  matter  remained  in  the  channel 
and  formed  in  stagnant  pools,  which  pro- 
duced noxious  gases.  In  consequence  of 
this  the  plaintiffs  child  became  unwell,  and 
the  plaintiff  was  put  to  expense  for  medical 
attendance  and  nursing. 
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The  plaintiff  claimed  an  injunction  to 
restrain  the  defendants  from  permitting 
foul  and  noxious  matter  to  remain  in  this 
channel,  and  damages  for  the  expense  to 
which  he  was  put  owing  to  the  illness  of  his 
child. 

The  defendants  denied  that  they  were 
responsible,  as  this  channel  was  not  a 
"  sewer  "  within  the  meaning  of  the  Public 
Health  Act,  1876. 

Section  4  is  as  follows  :  "  In  this  Act,  if 
not  inconsistent  with  the  context,  the  fol- 
lowinj5  words  and  expressions  have  the 
meanings  hereinafter  respectively  assigned 
to  them,  that  is  to  say  :  .  .  .  *  Drain '  means 
any  drain  of  and  used  for  the  drainage  of 
one  building  only,  or  premises  within  the 
same  curtilage,  and  made  merelv  for  the 
purpose  of  communicating  therefrom  with 
a  cesspool  or  like  receptacle  for  drainage, 
or  with  a  sewer  into  which  the  drainage  of 
two  or  more  buildings  or  premises  occu- 
pied  by   different    persons    is   conveyed. 

*  Sewer^  includes  sewers  and  drains  of  every 
description  except  drains  to  which  the  word 

*  drain '  interpreted  as  aforesaid  applies,  and 
except  drains  vested  in  or  under  the  control 
of  any  authority  having  the  management 
of  roads  and  not  being  a  local  authority 
under  this  Act." 

Section  19  enacts  that;  "Every  local 
authority  shall  cause  the  sewers  belonging 
to  them  to  be  constructed,  covered,  venti- 
lated and  kept  so  as  not  to  be  a  nuisance 
or  injurious  to  health,  and  to  be  properly 
cleansed  and  emptied." 

The  case  was  tried  before  Phillimore,  J., 
at  Cardiff  Assizes,  when  his  lordship  gave 
the  following  judgment. 

Phillimore,  J.  —  I  have  considerable 
doubt  in  the  case,  but  upon  the  whole  I  think 
my  judgment  must  be  for  the  plaintiff  to  a 
limited  extent  [His  lordship  then  stated 
the  facts  in  the  case,  and  continued.]  But 
now  upon  that  there  are  several  very  diflS- 
cult  questions  of  law.  I  come  to  the  con- 
clusion in  favour  of  the  defendants  that 
there  is  no  duty  on  their  part  to  keep 
this  cesspool  empty.  Therefore  I  am  not 
going  to  give  the  injunction  in  the  form 
which  the  plain  tiff  has  asked.  I  read  s.  43 
as  a  remedy  only  given  to  the  householder 
whose  cesspit  is  not  properly  emptied,  and 
it  is  out  of  the  question  here.  I  agree  that 
if  there  is  any  duty  on  the  local  authority 
to  empty  the  cesspool,  the  common  law  will 
make  tnem  liable  in  damages  for  their  not 
doing  it ;  but  I  can  find  no  duty  upon 
them  to  empty  this  cesspool  at  all.    Tney 
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are  not  within  London,  as  to  which  there 
are  special  provisions.     I  do  not  know  that 
it  makes  any  difference,  but  they  are  not  an 
urban  local  authority ;  they  are  merely  an 
ordinary  rural  local  authority,  and  s.  42  ap- 
plies apparently  both  to  urban  and  rural,  only 
requiring  such  an  authority  to  cleanse  a  cess- 
pool when  the  Local  Government  Board 
orders  it.    But  here  there  has  been  no  such 
order    by  the    Local  Government    Board. 
They  may  voluntarily  undertake  the  lia- 
bility, and  they  may  voluntarily  arrange 
that  some  contractor  should  do  it  for  them. 
They  have  not  undertaken  it,  but  they  have 
employed  a  contractor  to  do  it  for  them. 
That  being  the  case,  it  seems  to  me  that 
their  only  liability,  so  to  speak,  is  a  poli- 
tical one— if  they  do  not  get  a  contractor 
who  will  do  the  work  prouerly,  the  mem- 
bers of  the  district  council  will  be  turned 
out,  and  properly  turned  out,  at  the  next 
election.    But  that  is  their  only  responsi- 
bility.     As    LiNDLEY,    L.J.,    says,    they 
must    not   have    a    sham    contract.      If 
they  have  a  contract  with  a  substantial 
man,  and  a  proper  contract,  I  do  not  think 
they  are  liable  for  anything  which  the  con- 
tractor fails  to  do.    Then  it  is  suggested 
by  Mr.  Williams  that  this  is  not  a  contract, 
but  that  the  contractor  is  their  servant.    It 
seems  to  me  that  this  is  as  full  a  contract  as 
one  could  i)ossibly  expect  in  the  circum- 
stances.   A  regulated  power  of  a  certain 
kind  is  given  to  the  inspector  of  the  district 
council,  and  certain  cumulative  powers  are 
given  to  him  ;  but  the  contractor  contracts 
absolutely  to  remove  as  often  as  neces.sary 
from  every  cesspool  all  refuse  and  filth. 
I  think  that,  therefore,  this  is  a  {proper  con- 
tract, and  that  there  is  no  liability  under 
s.  42.    Therefore,  I  think  there  is  no  legal 
responsibility  upon  the  district  council,  as 
things  are  now,  to  keep  this  cesspool  free 
from  overflowing.    Having  once  started  on 
the  process  of  employing  a  contractor,  I 
presume  they  must  always  find  a  contractor 
or  undertake  it   themselves.     They  have 
found  a  contractor,  and  that  is  all  they 
have  to  do.     Then  I  thought  that  the  case 
was    gone    for    the    plaintiff,    but     Mr. 
Williams   has  taken  tne   point  in    reply, 
which     certainly    is    not     clearly    made 
in    the    pleadings,    but    which    I    think 
was  open  to  him.  and  which,   upon   the 
whole,  Mr.  Evans  has  been  unaole  to  meet, 
although  he  was  not  well  prepared  for  it. 
I  think  we  have  all  the  authorities  upon  the 
point    He  says  :  We  have  this  channel  be- 
tween the  raised  ash  path  and  the  crown  of 
the  road,  running  a  certain  distance,  with 
gullies  from  time  to  time  in  the  channel 
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conveying  what  flows  down  it  into  subterra- 
nean pipes,  and  I  say  that  this  is  a  sewer 
within  the  meaning  of  s.  4  of  the  Public 
Health  Act.  It  is  quite  possible  that  the 
result  of  amalgamating  the  highway 
authority  and  the  sanitary  authority,  by 
reasons  of  the  County  Councils  Act  and 
siniilar  Acts,  has  produced  a  consequence 
Avhich  Parliament  never  intended.  No 
doubt  originally  highway  drains  at  the  side 
of  the  road,  carrying  off  water  from  the 
crown  of  the  road  and  down  the  road,  were 
expressly  intended  to  be  exempted  from  the 
definition  of  "  sewer  "  by  the  words  "  except 
drains  vested  in  or  under  the  control  of  any 
authority  having  the  management  of  roads, 
and  not  being  a  local  authority  under  this 
Act"  But  now,  at  any  rate,  the  two 
authorities  are  one.  and,  at  any  rate,  here  it 
isadmitteSonthe  pleadings  that  this  channel 
is  vested  in  the  local  authority,  and  I  think 
it  is  a  sewer.  It  is  rather  an  artificial  ex- 
tension of  the  word  "  sewer,"  but  after  all 
the  word  "sewer"  did  not  originally  mean 
that  which  carries  sewage.  "Callis  on 
Sewers  "  is  a  book  known  to  some  of  us  as  a 
great  authority  on  the  subject,  and  it  does 
not  deal  with  anything  which  relates  to  foul 
matter  at  all,  but  it  deals  with  great  arterial 
drains  for  draining  marshes,  wet  places,  and 
low-l^ing  lands,  and  that  was  the  original 
meaning  of  "  sewer."  The  commissioners  of 
sewers  m  London  were  not  originally  com- 
missioners for  dealing  with  sewage  at  all. 
Therefore,  I  think  the  fact  that  the  channel 
here  does  not  carry  excrementitious  matterat 
all  does  not  prevent  it  being  a  sewer.  I 
think,  therefore,  that  the  result  of  the  cases 
of  the  Kinson  Pottery  Co.  v.  Poole  Corpo- 
ration (1899),  63  J.  P.  bso,  and  of  Netvcastle- 
upon-Tyne  Corporation  v.  Hoiueman  (1898), 
63  J.  P.  85 ;  Sykes  v.  The  S&werby  Urban 
District  C(mnctl  (1900),  64  J.  P.  340  ;  [1900] 
1  Q.  B.  684  ;  Baron  v.  The  Partslade  urban 
District  Council,  [1900]  2  Q.  B.  588  ;  64 
J.  P.  675,  is  such  as  to  induce  me  to  hold 
that  this  channel,  artificially  formed  first  of 
all  by  the  raising  of  the  crown  of  the  road 
and  the  depression  towards  the  ends,  and 
secondly  by  the  artificial  footpath,  having 
from  time  to  time  gullies  in  it  leading  into 
subterranean  pipes  and  receiving  directly  (if 
there  is  any  importance  in  it,  which  I  am 
not  quite  sure)  the  water  from  that  pipe 
which  carries  off  the  surplus  in  the  catcn- 
water  drain  at  the  back  of  these  houses,  is  a 
sewer.  Then,  it  being  a  sewer,  it  is  the  duty 
of  the  local  authority,  the  rural  district 
council,  to  keep  every  sewer  belonging  to 
them  (and  it  is  admitted  upon  the  pleadmgs 
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that  it  is  belonging  to  them— it  is  not  like 
the  case  of  a  sewer  which  may  be  in  private 
hands)  "  so  constructed,  covered,  ventilated, 
and  keptas  not  to  bea  nuisance  or  injurious  to 
health,"  and  properly  cleansed  and  emptied. 
I  do  not  thrtiK  there  is  any  very  great  hard- 
ship in  saying  that  if  the  rural  district 
council  employs  so  careless  a  contractor  that 
overflow  from  the  cesspool  escapes  into  their 
channel  by  the  side  of  the  roaa  they  should 
be  bound  at  least  to  see  that  that  channel 
carries  it  off  as  quickly  and  as  inoffensively 
as  possible.  At  any  rate,  I  conceive  that  the 
law  is  such  that  they  are  bound  so  to  do.  I 
do  not  think  that  they  were  bound  to  keep 
the  cesspool  clear,  but  I  do  think  that  if  the 
matter  from  the  cesspool  gets  into  this 
channel,  and  they  get  knowledge  and  notice 
of  it,  as  in  this  case  they  certainly  did,  they 
are  bound  to  keep  that  channel  as  smooth, 
as  even,  and,  if  necessary,  as  rapid,  by  flush- 
ing or  otherwise,  as  to  prevent  it,  when  it 
passes  by  these  nouses,  becoming  a  nuisance 
or  injurious  to  health.  I  think  they  have 
not  so  done ;  and  upon  that  narrow  ground, 
and  only  upon  that  narrow  ground,  I  find 
for  the  plaintiff,  and  I  give  judgment  for  him 
for  £30  and  for  a  limited  injunction.  The 
injunction  asked  for  is  an  iniunction  to  re- 
strain the  defendants  from  "perniitting  any 
foul  or  noxious  matter  to  remain  in  the  said 
cesspool  or  in  the  said  channel,  gutter  or 
surface  drain  so  to  cause  a  nuisance  to  the 
plaintiff."  I  am  not  going  to  restrain  them 
from  permitting  foul  or  noxious  matter  to 
remain  in  the  said  cesspool,  but  I  do  propose 
to  restrain  them  from  "  permitting  any  foul 
or  noxious  matter  to  remain  in  the  said 
channel,  gutter  or  surface  drain  so  as  to  cause 
a  nuisance  to  the  plaintiff."  My  judgment 
will  be  for  £30,  that  form  of  injunction,  and 
costs. 

From  this  decision  the  defendant  council 
now  appealed. 

^S'.  T.  Evans,  K.C.,  and  John  Sankey  for 
the  appUants.— The  defendants  have  a  con- 
tract lor  cleansing  the  parish,  and  are  not 
liable  if  the  work  is  not  done  when  once  they 
have  let  it  to  a  reajjonsible  contractor  {Ellis 
V.  Strand  District  Board  of  Works  (1892), 
67  L.  T.  307).  This  channel  is  not  a 
"  sewer"  within  the  meaning  of  s.  4  of  the 
Public  Health  Act,  1875.  It  is  only  intended 
to  drain  the  surface  water  from  the  roadway 
and  does  not  become  a  sewer  because  sewage 
matters  have  been  discharged  into  it  unlaw- 
fully. 

[Vaughan  Williams,  L.J.,  referred  to 
Rathmines Improvement  Commissioners  amd 
Drainage  Board  v.  South  Dublin  Union, 
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[18991 1  I.  R.  157.1  That  case  was  not  under 
the  Public  Healtn  Act.  A  sewer  may  be 
one  for  certain  purposes  and  not  for  all 
(Oraham  v.  WrmbghUm  (1901),  65  J.  P.  710  ; 
[1901],  2Ch.  451 ;  Ktn9on Pottery  Co.  v.  Foole 
Corporation  (1899),  63  J.  P.  580  ;  [1899]^  2 
Q.  B.  41 ;  ITeiacastle-ujMm'Tyne  Corporation 
V.  Houseman  (1898),  63  J.  f .  85  ;  and  Sykes 
V.  Sowerby  Urban  Council  (1900),  64  J.  P. 
340  ;  1  9.  B.  584,  are  distinguishable  as  there 
the  subject-matter  was  a  constructed  drain 
or  a  drain  which  was  used  as  a  sewer. 

J^Stirung,  L.  J., referred  to  Gtllisv.  Fulham 
orough  Council  (lOO^X  67  J.  P.  272  ;  [1903], 
1 K.  B.  829.]  If  this  is  a  sewer  then  any  owner 
or  occupier  within  the  district  is  entitled  by 
giving,  under  s.  22  of  the  Act  of  1876,  proper 
notice  to  the  defendants  to  drain  sewage 
into  it 

B,  Francis-  WUliavis^  K.C.,  and  J.  Davies 
Williams  for  the  respondents  were  not 
called  upon. 

Vauohan  Williams^  L. J.— It  is  no  part 
of  my  business  to  criticise  Acts  of  Parlia- 
ment, nor  to  say  whether  they  are  closely 
drawn  or  loosely  drawn,  or  easy  to  construe 
or  difficult  to  construe.  I  have  to  construe 
the  Act  of  Parliament,  and  in  doing  so  I 
have  to  look  at  the  definitions  in  the  Act, 
and  I  have  also  to  follow  any  decisions 
which  have  been  given  as  to  the  meaning  of 
the  particular  section.  I  think,  therefore, 
my  judgment  must  affirm  the  decision  of 
Philumore,  J.  I  do  not  see  my  way  to 
differ  from  him  either  as  to  the  facts  which 
he  has  found  or  as  to  the  law  which  he  has 
applied  to  these  facts.  Now  what  are  the  facts 
of  this  easel  They  are  these.  There  are  these 
several  houses,  I  believe  some  ten  or  twenty 
of  them,  the  rainwater  from  the  roofs,  and 
I  believe  the  surface  water  from  the  ground 
within  the  curtilage  of  those  houses  respec- 
tively, undoubtedly  as  a  fact  all  drain  into 
this  space  at  the  side  of  the  road,  and  it 
follows  from  that,  that  that  space  at  the 
side  of  the  road  is  a  space  which,  if  it  does 
in  fact  constitute  a  drain,  is  not  within  the 
definition  of  "drain"  which  is  excepted 
from  the  definition  of  "sewer."  Now  the 
definition  of  sewer  in  s.  4  is  [his  lordship 
read  the  definition  of  "sewers  and  drains 
in  the  section  and  continued].  That  being 
so.  really  the  only  remaining  question  that 
I  nave  to  decide  is  whether  or  not  the  i>or- 
tion  of  the  highway  over  or  along  which  the 
surface  water  runs  is  a  drain.  Philli- 
MORE,  J.,  came  to  the  conclusion  that  it  is 
something  which  falls  within  the  definition 
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"drains  of  every  description"  except  the 
interpreted  "drain"  mentioned  before.  It 
was  contended  that  it  did  not  come  within 
the  words  "drains  of  every  description" 
because  it  was  difficult  to  define  its  lateral 
extension.      There  was  no  ed^  to  it  as 

r'nst  the  highway  or  separating  it  from 
highway.    I  do  not  think  that  makes 
any  difference.    One  has  to  look  at  the  pur- 
pose of  this  graduated  hollow  being  made 
at  the  side  of  the  road.    I  cannot  doubt 
that  the  graduated  hollow  was  made  for  the 
purpose  of  drainage.    It  certainly  was  made 
for  the  purpase  of  draining  the  water  off  the 
road,  because  it  was  not  only  that  the  water 
of  the  surface  of  the  road  might  run  down 
from  the  crown  to  the  edge,  but  it  was  also 
for  the  purpose,  having  got  the  water  to 
the  edge,  that  it  should  be  held  in  a  con- 
fined space  until  it   reached  the  gratings 
which  were  to  convey  it  into  the  sewers 
below.    Under  these  circumstances  it  does 
seem  to  me  quite  plain  that  this  was  as 
Philumore,  J.  hela  it  to  be,  something 
falling  within  the  words  "  drains  of  every 
description"  in  the  definition  section.      I 
think  it  does,  as  a  matter  of  ftict,  carry 
off  also   the   water   from    these  adjacent 
houses.      Under  these  circumstances  it  not 
only  comes  within  the  words  "drains  of  every 
description  "  but  is  also  clearly  outside  the 
definition  of  "drain."      I  do    not  myself 
intend  to  decide  anything  more ;  I  am  only 
deciding  in  this  case  that  Phillimore,  J., 
was  right  in  finding  in  fact  that  the  hollow 
at  the  edge  of  the  road  was  used  for  and 
Intended  to  be  used,  among  other  purposes, 
for  the  puri)ose  of  drainage,  and  tnat  being 
used  among  other  purposes  for  the  purpose 
of  carrying  off  the  water  from  these  houses, 
occupied  by  different  owners,  it  is  a  sewer, 
and  that  the  local  authority  are,  under  s.  19 
of  the  Public  Health  Act,  1875,  liable  to 
keep  this  sewer  free  from  pollution.    I  do 
not  decide  that  every  agricultural  drain  into 
which  the  surface  water  of  two  or  three 
fields    runs     is     necessarily    within     the 
words  "drains  of  every   description."     I 
have  not  to  decide  that  to-day.    All  I  decide 
is  that  this  drain  carrying  the  rainwater 
from  these  various  houses  is  a  sewer  and 
that  the  local  authority  are  bound,  as  it  is 
admitted  they  are  bound,  to  keep  the  sewer 
free  from  pollution.    It  is  said  that  although 
it  might  be  a  sewer  within  the  meaning  of 
the  Act,  yet  there  was  a  decision  in  the 
Queen's    Bench    Division  —  The    Kinson 
Pottery  Co,  v.  Foole  Corporation  (supra) — 
which  decided  that  a  orain  mignt  be    a 
sewer  for  some  purposes  in  the  Act  and 
not   of    others.      I   only    wish  to   say  in 
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regard  to  that  ca-ne  that,  in  the  first  place,  if 
it  did  so  decide,  I  do  not  agree  with  it,  and. 
in  the  second  place,  when  the  judgments  or 
Darling  and  Channfxl,  JJ.,  are  carefully 
read,  it  does  not  seem  to  me  that  they  did 
decide  anything  of  the  sort,  nor  does  it 
seem  to  me  that  it  was  necessary  for  the 
purposes  of  that  case  that  any  such  decision 
should  be  given.  I  think,  under  all  the  cir- 
cumstances, that  this  appeal  uuist  be 
dismissed. 

Romer,  L.J.— I  am  also  of  opinion  that 
the  finding  of  fact  of  I^illimorr,  J.,  that 
the  channel  which  we  have  to  consider  in  this 
case  was  a  sewer  within  the  definition  of 
"  sewers  "  in  the  Public  Health  Act,  1875,  was 
correct.  I  need  very  shortly  point  out  a 
few  leading  circumstances  which  show,  to  my 
mind,  that  the  decision  of  Phillimore,  J., 
was  right.  The  channel  here  is  a  well 
defined  channel,  to  carry  and  take  away  the 
surface  water  not  only  from  the  road,  but 
also  from  the  adjacent  houses.  It  is  a 
channel  artificially  made  and  made  for  the 
purpose  I  have  indicated  ;  and,  as  I  gather 
from  the  facts,  there  are  gullies  at  regular 
intervals  along  this  channel  to  allow  the 
water  passing  along  this  channel  to  x>^ss 
into  the  covered  sewer  below  the  surface  of 
the  road  ;  and,  as  I  understand  it,  there  are 
no  less  than  about  twenty  houses  already 
draining  the  surface  water  from  their  roots 
by  pipes  into  this  channel.  Those  circum- 
stances, to  my  mind,  show  that  this  is 
undoubtedly  a  sewer  within  the  definition 
of  the  Public  Health  Act.  With  regard  to 
the  Hug^ted  evil  consequences  resulting 
from  this  decision — an  argument  which 
is  always  used  in  these  cases. — I  may 
shortly  observe  that  it  doe.s  not  follow, 
because  this  is  a  sewer  within  the  definition 
of  the  term  "sewers"  in  the  Public  Health 
Act,  1875,  that  it  can  be  used  by  all  the 
inhabitants  of  the  district  for  sewage  matter. 
From  the  finding  that  this  channel  is  a  sewer 
it  results  that  the  appeal  fails,  for  clearlv,  it 
being  a  sewer,  the  defendants  had  a  duty 
cast  upon  them  with  regard  to  cleansing  it, 
among  other  matters.  That  duty  they  have 
bi-oken,  and  the  result  of  this  breach  of 
duty  has  been  damage  to  the  plaintiff  as 
found  by  the  judge,  and  as  to  that  part  of 
the  case  there  is  no  substantial  appeal. 
That  being  so  it  appears  to  me  that  the 
judgment  was  right  and  the  appeal  fails. 

Stirling,  L.  J.— I  am  of  the  same  opinion. 
We  have  to  consider  two  questions.  First, 
whether  the  channel  which  has  been  so 
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much  spoken  of  is  a  sewer  within  the  mean- 
ing of  the  Public  Health  Act,  1875 ;  and, 
secondly,  whether  the  local  authority  have 
failed  in  the  duties  which  are  imposed  upon 
them  by  that  Act  with  reference  to  sewers 
within  the  meaning  of  that  Act.  Now  in 
order  to  decide  the  first  question,  we  have 
to  find  what  is  the  meaning  of  a  "  sewer," 
as  that  word  is  used  in  the  Public  Health 
Act  of  1875.  Section  4  contains  a  definition  of 
the  word  "  sewer."  (His  lordship  read  the 
definition  in  the  section  and  continued.)  It 
has  not  been  contended  before  us  that  the 
channel  in  question  is  a  drain  within  the 
first  exception— that  is  to  say,  drains  U* 
which  the  word  "  drain."  as  interpreted  by 
the  Act,  applies.  And  it  is  plain  that  it 
does  not  fall  within  the  second  exception, 
because  in  this  case  the  authority  having 
the  management  of  the  roads  is  a  loc£d 
authority  under  the  Public  Health  Act, 
1875.  Iherefore  the  question  arises  with 
regard  to  the  widest  ambit  of  the  definition 
which  makes  the  word  "sewer"  include 
sewers  and  drains  of  every  description,  and 
the  question  which  we  have  to  decide  really 
comes  biick  to  this— a  question  of  fact — is 
this  channel  a  drain  of  any  description 
within  the  meaning  of  the  Acti  Philli- 
more, J.,  on  the  fiicts,  which  I  shall  not 
rei)eat,  came  to  the  conclusion  that  it  was  a 
drain  and  therefore  a  sewer  within  the 
meaning  of  the  Act,  and  I  cannot  differ  from 
the  finding  of  fact  on  the  part  of  Philli- 
more, J.  But  it  has  been  argued  that  this 
cannot  be,  because,  if  so,  then  everyone 
under  s.  21  of  the  Act  has  a  right  to  drain 
into  it  Now  I  say,  with  all  resixjct  to 
those  who  use  this  argument,  that  this  is 
an  exaggeration  of  the  effect  of  s.  21.  That 
section  does  not  provide  that  every  owner 
of  property  within  the  district  of  a  local 
authonty  shall  bo  entitled,  as  of  right,  to 
connect  every  drain  which  he  has  with 
every  sewer  of  the  local  authority.  That 
distinctly  is  not  the  meaning  of  the  Act  All 
that  is  given  by  the  Act  is  a  right  to  have 
his  drain  connected  or  made  to  communi- 
cate with  the  sewers — with  some  of  the 
sewers,  that  is  to  say,  of  the  local  autho- 
rity —  and  the  right  to  have  his  drain 
connected  or  made  to  communicate  with 
the  sewers  —  with  some  of  the  sewers, 
that  is  to  say —of  this  local  authority 
is  given  subject  to  compliance  with 
conditions,  amongst  others,  that  he  is 
to  comply  with  the  regulations  of  the  local 
authority  in  respect  of  the  mode  in  which 
the  communication  to  the  drains  is  given. 
I  do  not  think,  therefore,  that  anything  can 
be  based  upon  that  argument  to  prevent 
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the  court  from  coming  to  the  coqcIusloq 
that  this  is  a  sewer  within  the  meaninff  of 
the  Public  Health  Act,  1876.  Then,  that 
being  so,  has  the  local  authority  in  this  case 
failed  to  fulfil  the  duties  imposed  by  the 
Act  with  reference  to  sewers  within  the 
meaning  of  the  Act  7  Now  that  turns  on 
the  construction  of  s.  19 :  "  Every  local 
authority  shall  cause  the  sewers  belon^ng  to 
them  to  be  constructed,  covered,  ventilated, 
and  kept  so  as  not  to  be  a  nuisance  or  in- 
jurious to  health,  and  to  be  properly 
cleansed  and  emptied."  What  is  alleged 
against  the  local  authority  in  this  case  is 
that  they  have  failed  to  keep  this  channel, 
which  we  hold  to  be  a  sewer,  so  as  not  to 
be  a  nuisance  or  injurious  to  health,  and  to 
be  properly  cleansed.  What  has  happened 
is  tJiat  sewage— foecal  inatter — escaped  into 
this  channel,  I  assume  improperlv  and  con- 
trary to  law,  and,  having  escaped  into  this 
channel,  was  permitted  to  remain  there,  and 
was  not  removed.  This  sewer  was  not 
cleansed  and  became  injurious  to  health.  It 
seems  to  me  that  the  complainant  in  this  case 
being  a  person  who  has  not  caused  or  is  not 
answerable  in  any  wa^  for  the  escape  of  the 
foecal  matter  in  question,  the  local  authority 
have  failed  in  their  duty,  and  it  is  no 
answer  for  them  to  say  that  someone  else 
was  guilty  of  a  wrongful  act  in  permitting 
the  escape  of  that  fc£cal  matter.  In  that 
respect  this  case  differs  entirely  from  that 
relied  on  by  the  counsel  for  the  appellcmts 
{Kiruon  Pottery  Co,  v.  Poole  Corporation^ 
stfpra),  because  there  the  person  who  was 
complaining  or  was  setting  up  the  defence 
in  tnat  ca.se  was  the  very  person  who  was 
answerable  for  the  improper  escape  of  the 
f  cecal  matter  into  the  sewer,  and  it  was  held, 
and,  if  I  mav  say  so,  it  api)ears  to  me  to 
have  been  rightly  held,  that  in  that  case  he 
could  not  take  advantage  of  his  own  wrong. 
Here  no  such  question  arises,  and  it  seems 
to  me  that  in  this  respect  also  the  finding 
of  the  learned  judge  in  respect  of  the  fact 
is  in  accordance  with  the  law.  In  these 
circumstances  I  agree  with  my  brethren  in 
holding  that  the  appeal  fails. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Cunliffes  k 
Davenport,  for  L.  Q.  Williams  and  Prichard, 
Cardiff 

Solicitors  for  the  respondents  :  Hiddell  k 
Co.,  for  E.  W.  Pocock,  Cardiff. 
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Rex  V,  Gillespie  {Ex  parte  Overseers 
OF  West  Ham). 

Bating — Tender  of  part  of  the  rate  in 
court— Refusal  of  overseers  to  accept— 
Summons — Issue  of  distress  warrant 
for  the  whole  amount  of  the  rate  less 
part  tendered  in  court — Jurisdiction  of 
magistrate— 12  k  13  Vict.  c.  14,  s.  1, 
and  schedule. 

A  ratepayer^  on  demand  being  made  on  him, 
for  £441  8«.  9rf.  in  payment  of  rates, 
tendered  £416  to  the  overseers,  and  de- 
clined to  jKiy  the  rest  on  the  ground 
that  it  would  be  applied  to  purposes  to 
which  he  had  a  conscientious  objection. 
The  overseers  refused  to  accept  jxirt  pay- 
ment, and  the  magistrate  issued  a 
summons.  At  the  hearing  of  the 
summons  the  sum  of  £416  vhis  again 
tendered  in  court,  and  the  magistrate 
refused  to  issus  a  distress  warrant  for 
more  than  £25  8s,  9d,,  the  balance  of  the 
rate. 

Held,  that  the  nuigistrate  had  jurisdiction 
to  do  so. 

Rule  nisi  for  a  mandamus  calling  upon 
the  stipendiary  magistrate  for  the  borough 
of  West  Ham  to  show  cause  why  he  should 
not  issue  a  distress  warrant  for  the  amount 
asked  for  by  the  overseers  of  West  Ham. 

The  following  were  the  facts  as  stated  by 
Mr.  Robert  Alexander  Gillespie,  the  magis- 
trate, in  his  affidavit : 

A  complaint  by  John  Kendal,  an  assistant 
overseer  of  the  parish  of  West  Ham,  was 
made  to  him  on  July  15th,  1903,  that, 
amongst  others,  Clement  Boardman  &  Sons 
being  persons  duly  rated  to  the  poor  on  a 
rate  made  on  April  28th^  1903,  in  the  sum  of 
£441  Ss,  9d.,  had  not  paid  the  said  sum  but 
had  refused  and  neglected  to  do  so.  There- 
upon a  summons  was  issued  to  the  said 
Clement  Boardman  &  Sons  to  appear  at  the 
West  Ham  Police  Court  on  Wednesday, 
July  22nd,  1903,  to  show  cause  why  they 
had  not  paid  and  neglected  or  refused  to  pay 
the  said  rate. 

On  July  22nd,  1903,  Mr.  John  A.  Board- 
man,  on  behalf  of  the  said  Clement  Board* 
man  &  Sons,  appeared  before  him  at  the 
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said  court.  The  assistant  overseer  produced 
the  book  containing  the  poor  rate,  with  the 
allowance  by  the  justices,  and  proved  the 
demand  and  non-payment  for  seven  days 
previous  to  the  summons.  No  objection 
was  taken  to  the  rate  or  to  the  formalities, 
but,  on  cross-examination,  the  assistant 
overseer  admitted  that  Messrs.  Boardman 
had  tendered  £416  on  account  of  the  rate 
by  leaving  that  amount  at  the  rate  office, 
which  amount  was  subsequently  sent  back 
to  Messrs.  Boardman.  Tne  assistant  over- 
seer also  stated  that  he  did  not  think  he 
ever  refused  part  payment  of  a  rate  before. 
Messrs.  Boardman's  ground  of  objection  to 
pay  the  balance  was  that  they  disapproved 
of  the  recent  Education  Act. 

At  the  suggestion  of  the  magistrate 
Messrs.  Boardman  made  another  tender  of 
the  £416  in  court,  but  the  assistant  overseer 
refused  to  accept  the  same.  Thereupon  the 
magistrate  refused  to  issue  a  distress 
warrant  for  more  than  £25  8«.  9c?.,  the 
balance. 

Section  8  of  12  &  13  Vict.  c.  14  provides 
as  follows  :  "The  forms  in  the  schedule  to 
this  Act  contained,  or  forms  to  the  same  or 
the  like  effect,  shall  be  deemed  good,  valid, 
and  sufficient  in  law.'' 

A  reference  to  forms  A.  2  (b)  and  C  1 
show  that  it  is  necessary  to  state  in  each 
that  the  respective  persons  "  have  not  re- 
spectively paid  the  said  sum  or  any  part 
thereof  but  have  respectively  refused  to  do 
so."  The  magistrate  was  of  opinion  that  it 
was  clearly  contemplated  by  the  statute 
that  a  ratepayer  "  to  save  expense  and 
litigation  might  pav  and  the  overseers  re- 
ceive a  portion  of  the  rate,  and  further  that 
Messrs.  Boardman  &  Sons  had  not  refused 
payment  of  the  rate  but  only  of  a  part 
thereof,  having,  in  fact,  by  their  tender 
shown  their  willingness  to  pajr  the  greater 
part  thereof,  namely,  £416,  which  the  over- 
seers neglected  and  refused  to  accept. 

The  magistrate  was  further  of  opinion 
that,  although  acting  ministerially,  it  was 
never  contemplated  tnat  he  should  issue  a 
distress  warrant  for  £441  8«.  9c?.,  with  the 
consequent  increase  of  exjiense  to  the  rate- 
payer (amounting  to  over  £20)  in  executing 
It,  when  £416  in  cash  was  to  be  had  in 
court  for  the  lifting,  and  outside  this 
£25  8«.  9c?.  was  the  only  sum  remaining 
unpaid,  and,  moreover,  the  only  sum  which 
the  Messrs.  Boardman  had  neglected  and 
refused  to  pay. 

The  magistrate  deemed  it  his  duty  to 
ensure  payment  to  the  overseers  of  the  full 
amount  of  their  rate,  and  this  he  considered 
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he  did  effectually  by  enabling  them  to  take 
£416  in  cash  and  granting  tuem  a  distress 
warrant  for  the  balance  of  £25  8«.  M.  He, 
at  the  same  time,  avoided  burdening  the 
ratepayer  with  an  extra  expense  which  the 
statute  seemed  to  enjoin. 

The  magistrate  further  said  he  had  sat  as 
deputy  magistrate  and  as  police  magistrate 
at  this  court  for  over  fourteen  years,  and 
during  that  time  had  heard  many  thousand 
poor  rate  summonses,  and  it  was  of  very 
frequent  occurrence  that  the  assistant  over- 
seer has  asked  him  to  order  distress 
warrants  for  less  amount  than  those  for 
which  the  summons  were  issued,  payment  on 
account  having  been  accepted  by  the  over- 
seers. He  had  never  personally  known  a 
single  instance  in  which  such  payment  has 
been  refused,  and  he  verily  believed  that 
until  this  question  of  the  education  rate 
arose,  payment  on  account  of  the  poor  rates 
had  always  been  accepted. 

Eobson,  K.C.,  Macmommy  K.C.,  and 
Arteniua  Jones  showed  cause. — The  question 
here  is  whether  the  magistrate  is  bound  to 
issue  a  distress  warrant  for  the  full  amount 
of  the  rate  or  whether  under  the  circum- 
stances he  has  a  discretion  to  issue  a  dis- 
tress warrant  for  the  balance  only,  part  of 
the  rate  having  been  tendered  in  court  and 
such  tender  having  been  refused  by  the 
overseers.  The  refusal  to  pay  a  poor  rate 
is  an  offence  under  43  Eliz.  c.  2.  and  the 
procedure  is  governed  by  12  &  13  Vict.  c.  14. 
It  is  there  enacted  that  it  shall  be  lawful 
for  all  justices  of  the  peace,  if  they  in  their 
discretion  shall  so  think  lit,  to  issue  in  any 
warrant  of  distress  for  the  payment  of  rates 
such  sum  as  they  may  deem  reasonable  for 
the  costs  of  obtaining  it.  The  schedule  to 
the  Act,  form  A  1,  shows  the  form  of  com- 
plaint to  be  made  to  the  justices  against  a 
ratepayer  for  non-payment  of  a  rate,  and 
that  form  sets  out  that  the  ratej:>ayer  "  has 
not  paid  the  same  or  any  part  thereof." 
The  summons  in  this  ctise  merely  states 
that  the  ratepayer  has  "neglected  to  pay 
the  same."  The  complaint  of  the  overseers 
is  not  correct  in  this  case.  The  overseers 
are  not  entitled  to  magnify  the  offence  of 
the  ratepayer  by  refusing  to  accept  part  of 
the  rate  when  it  is  tendered  to  them.  It 
has  never  been  held  that  part  of  the  rate 
can  only  be  paid  with  the  consent  of  the 
overseers.  For  the  recovery  of  sums  under 
£20  there  is  a  fixed  rate  of  expenses  to  be 
allowed  to  the  overseers.  Over  that  sum 
they  are  to  be  paid  reasonable  expenses. 
It  is  true  that  with  few  exceptions  the  duty 
of  the  magistrate  in  these  cases  is  minis- 
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terial :  but  it  is  the  duty  of  the  magistrate, 
or  at  least  he  has  a  discretion,  to  issue  the 
distress  warrant  for  the  actual  sum  due  to 
the  overseers,  taking  into  account  the  sum 
tendered  to  tnem  in  court. 

DanckwertSj  K.C.,  E,  Morton^  and  //. 
Sturges  in  support  of  the  rule.~The  only 

Eerson  who  has  any  right  to  decide  whether 
e  will  take  part  payment  of  the  rate  or  not 
is  the  overseer.  It  is  not  the  duty  of  the 
magistrate  or  the  ratepayer.  All  the  rates 
in  this  borottgh  are  levied  together.    In  the 

S resent  case  the  ratepayer  applied  to  the 
orough  treasurer,  and  said  that  he  did  not 
intend  to  pay  the  education  rate.  The 
overseers  were  quite  justified  in  refusing  to 
accept  part  of  the  rate.  They  knew  there 
was  a  widespread  feeling  in  the  borough  to 
refuse  to  pay  such  part  of  the  rate  as  might 
be  applied  to  educational  purposes.  There 
were  many  small  ratepayers.  There  must, 
therefore,  have  been  a  great  number  ot 
distress  warrants  applied  for  for  very  small 
sums.  The  expenses  of  obtaining  such 
distress  warrant  are  6s.  (ki.,  whether  the 
warrant  is  for  a  small  or  large  amount,  and 
in  many  casas  it  would  not  be  worth  while 
to  go  to  that  expense  in  order  to  recover  a 
small  sum.  The  ratepayer  in  this  case 
never  meant  to  pay  generally  on  account ; 
it  was  payment  only  of  a  particular  part  of 
the  rate.  The  duties  of  the  magistrate, 
where  a  complaint  is  made  by  the  overseers 
against  a  ratepayer  for  non-pajrment  of  a 
rate,  are  ministerial,  and  not  judicial,  except 
with  regard  to  a  very  few  points.  The 
mafi;istrate  is  entitled  to  say  to  the  overseers, 
"  Snow  me  a  legal  rate  legally  made  before 
I  will  issue  a  distress  warrant,"  and  to 
satisfy  himself  on  that  point  he  can  only 
inquire  as  to  whether  the  rate  is  le^lly 
maae,  whether  the  property  rated  is  within 
the  parish  or  district,  and  that  the  person 
proceeded  against  is  the  occupier.  Other- 
wise the  magistrate  is  bound  to  issue  the 
warrant.  H.  v.  Price  (1880),  5  Q.  B.  D. 
300;  44  J.  P.  248,  shows  that  the  Summary 
Jurisdiction  Act  does  not  apply  to  re- 
covery of  poor  rates  or  rates  cfemanded  as 
poor  rates.  It  was  in  order  to  protect  the 
justices  that  they  could  inquire  whether  the 
rate  was  legally  made  or  not  {NewbotUd  v. 
Coltman  (1851),  6  Exch.  189 ;  HampUm 
Urban  District  Council  v.  Southwark  and 
Vauxhall  Water  Co,,  [1899]  1  Q.  B.  276 ; 
64  J.  P.  372).  The  justices  nave  no  power 
to  order  the  delay  of  the  distress  warrant 
(R,  V.  Handsley  (1881),  7  Q.  B.  D.  398) 
The  statute  12  &  13  Vict.  c.  14,  carefully 
does  not  interfere  with  the  decisions  except 
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upon  the  question  of  imprisonment.  It 
first  gives  the  power  to  give  the  overseers 
the  costs  of  the  proceedings  and  distress. 
He  cited  Re  Edgcome,  [1902]  2  K.  B.  403. 
Justices  are  only  empowered  by  statute 
54  Geo.  3,  c.  170,  s.  11,  to  excuse  a  person 
rated  from  payment  on  the  ground  of 
inability  to  pay  with  the  consent  of  the 
overseers.  It  is,  of  course,  not  incompetent 
for  the  overseers  to  accept  part  payment, 
but  it  is  a  matter  entirely  within  their 
discretion^  which,  in  the  present  case,  they 
had  exercised  on  the  grounds  already  stated. 
The  argument  on  the  other  side  was  that 
they  were  bound  to  accept  part  payment. 
The  forms  of  complaint  and  summons  given 
in  the  schedule  to  the  Act  are  not  obliga- 
tory;  it  is  specially  provided  by  s.  8  of 
the  Act  that  forms  "to  the  same  or  like 
eflFecf  may  be  used,  and  s.  5  says  the 
summons  "  may  "  be  in  form  in  the  schedule 
annexed  to  the  Act.  He  referred  to  i?.  v. 
Blmkinsop,  [1892]  1  Q.  B.  43  ;  56  J.  P.  246. 
The  payment  of  a  rate  isa  publicoblimition, 
and  it  was  held  in  Seaman  y,  J5ttr/ei/,  [1896] 
2  Q.  B.  344 ;  60  J.  P.  772,  that  proceedings 
for  the  recovery  of  a  rate  were  oi  a  criminal 
character  so  far  as  the  Question  of  appeal 
was  concerned.  Yet  in  R,  v.  Governor  of 
Whitecross  Frison  (1865),  6  B.  &  S.  372. 
it  was  held  to  be  for  other  purposes  a  civil 
and  not  a  criminal  process.  If  the  question 
of  tender  were  to  be  considered  by  the 
magistrate,  it  would  cause  him  to  embark 
on  Questions  quite  foreign  to  his  duty. 
Tender  of  part  of  an  entire  demand  is  bad  : 
that  was  decided  in  Searles  v.  Sadgrave 
(1855),  5  El.  &  Bl.  639.  and  Dixon  v.  Clark 
(1847),  5  C.  B.  365.  The  creditor  is  entitled 
to  say,  "  I  wont  take  payment  on  account." 
R,  V.  Boteler  (1864),  4  B.  «fe  S.  959.  decides 
that  the  justices  act  in  a  ministerial  and  not 
a  judicial  capacity.  In  the  case  of  Re 
Bridgend  and  Coiobridge  Union,  9  L.  T. 
720,  an  order  of  a  board  of  guardians 
was  made  upon  an  overseer  for  contribution 
which  he  refused  to  comply  with,  and  upon 
an  application  to  justices  for  a  warrant  of 
distress  they  refused  it.  It  was  held  that 
the  court  would  review  and  withhold  their 
discretion.  In  this  case  the  magistrate  was 
bound  to  treat  the  tender  in  part  as  no 
tender  at  all,  and  as  he  was  acting 
ministerially  and  not  judicially,  he  ought  to 
have  issuea  the  distress  warrant  for  the 
whole  amount  of  the  rate. 

Lord  Alverstpne,  C.  J.— I  am  of  opinion 
that  this  rule  must  be  discharged.  I  wish 
it  to  be  distinctly  understood  that  nothing 
I  say  in  this  case  must  be  supposed  to  give 
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any  countenance  to  the  refusal  of  persons 
(I  am  speaking  of  course  in  a  court  of  law) 
to  pay  rates  that  are  justly  due,  and  I  desire 
to  make  that  distinctly  plain.  I  am  deal- 
ing with  this  case  as  though  it  had  arisen  in 
any  other  ordinary  ca.se,  as  though  I  had 
not  known  the  motive  which  was  set  up  as 
an  excuse  for  not  paying  the  whole  of  the 
rates.  I  am  anxious  to  say  that,  because  it 
sometimes  has  been  suppo.sed  that  a  judg- 
ment given  in  a  case  of  this  kind  has 
countenanced  or  given  support  to  matters 
with  which  it  has  nothing  to  do.  As  I 
pointed  out,  the  question  in  this  case  which 
we  have  to  decide,  is  whether,  when  the  rule 
was  moved  and  since,  when  an  application 
is  made  to  a  magistrate  under  the  Act  12  & 
13  Vict.  c.  14,  and  the  person  against  whom 
the  application  is  made  who  must  be  sum- 
mon^ and  who  must  be  there,  says,  "  Here 
is  a  Dart  of  the  money,  you  can  take  it  to- 
day, whether  the  magistrate  is  bound  to 
issue  a  distress  warrant  for  the  whole 
amount.  With  the  greater  part,  I  think  I 
may  say  with  all  but  one  jwint  of  Mr. 
DaiickwerU^  able  argument  I  entirely  a^ree. 
I  entirely  agree  with  all  the  subordinate 
and  minor  preliminar^r  propositio)is  that  he 
laid  down.  I  agree  witn  him  to  this  extent 
that  the  overseer  is  entitled  to  say,  "  I  will 
not  take  less  than  the  £442."  It  seems  to 
me,  having  got  this  far,  we  have  only  to 
consider  what  are  the  rights  and  duties  of  a 
magistrate  asked  to  issue  a  distress  warrant 
under  the  statute.  I  think  it  is  ouite  right 
to  say,  broadly  spring,  that  the  duty  of  the 
ma^trate  is  ministerial,  but  that  does  not 
decide  the  question,  because  you  have  got 
really  then  to  explain  what  you  mean  by 
ministerial.  I  have  no  doubt,  and  not  only 
have  I  no  doubt,  but  I  have  decided  in  two 
or  three  cases  in  the  last  two  years  that 
where  there  is  a  ^ood  rate  and  where  the 
magistrate  is  satished  that  the  person  is  the 
proper  person  and  has  not  paid,  the  grounds 
which  he  can  consider  as  a  reason  for  not 
issuing  a  distress  warrant  are  very  limited. 
It  is  not  necessary  to  go  through  them  again. 
I  have  never  pretended  nor  do  I  pretend  to 
give  a  complete  catalogue  of  them,  as  some 
new  case  may  arise,  but  I  am  not  aware  of 
anything  which  has  ever  justified  the  view 
that  a  magistrate  must  issue  a  distress 
warrant  if  the  person  is  prepared  to  pay  there 
and  then  the  whole  amount.  Nor  do  I 
know  of  any  authority  which  suggests  that 
he  must  issue  the  distress  warrant  for  the 
whole  if  there  and  then  the  overseer  can 
receive  or  has  received  a  part  of  the  money 
which  was  due  to  him.    It  seems  to  me 
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that  all  these  authorities  are  really  beside 
the  (juestion  we  have  to  consider.  Nobody 
I  think  can  read  the  Act  of  12  k  13  Vict, 
c.  14,  without  being  satisfied  that  the 
legislat»ire  contemplated  process  for  part 
of  the  rate  and  for  part  payment  as  well  as 
the  whole.  I  am  not  saying  they  did  not 
contemplate  that  under  many  circumstances 
a  distress  warrant  would  go  under  ordinary 
circumstances,— that  is,  a  distress  warrant 
would  go  for  the  whole  amount.  But  they 
are  directed  by  s.  6  to  summon  the  party 
before  them.  Therefore  the  party  is  to  be 
there,  and  although  it  is  quite  true  that 
the  section  itself  relates  specially  to  cases 
where  proceedings  have  been  taken  to 
compel  payment  with  a  view  to  a  per- 
son being  lodged  in  prison,  section  6 
says,  "  if  at  any  time  before  such  person 
shall    be    committed    to    and    lodged    in 

Crison  for  non-payment  thereof,  or  for  or 
y  reason  of  its  being  returned  to  such 
warrant  of  distress  that  there  are  no 
sufficient  goods  or  chattels,  such  jKjrsou 
shall  i)ay  or  tender  to  the  churchwardens 
or  overseers  of  poor  or  any  of  them  or  to 
the  surveyor  of  highways  the  sum  sought 
to  be  recovered  together  with  the  amount  of 
all  costs  and  cxiKjnses  up  to  that  time." 
Therefore  it  seems  to  me  that  the  actual 
words  of  the  statute  clearly  contemplates 
that  there  may  be  an  application  made  for 
less  than  the  full  amount.  I  also  wish  to 
point  out  it  also  contemplates  an  applica- 
tion bein^  made  for  more  than  the  amount 
of  a  particular  rate,  because  it  orders  the 
justices  in  some  cases  to  issue  a  distress 
warrant  for  the  rate  and  all  the  arrears  that 
there  are  which  would  of  necessity  involve 
some  inquiry  as  to  what  the  real  arrears 
were.  When  you  come  to  look  at  the 
section  it  is  perfectly  true  that  the  forms  as 
forms  are  only  optional.  It  is  perfectly 
true  that  the  forms  need  not  be  exactly 
followed,  because  I  think  the  words  are  "  or 
to  the  like  substance  or  to  the  like  effect," 
but  still  the  forms  indicate  that  the  legis- 
lature contemplated  the  Act  being  used 
where  a  part  of  the  rate  could  not  be 
recovered.  Under  the.se  circumstances  I 
must  say,  treating  this  as  an  ordinary  case 
and  nothing  else,  I  am  very  much  impressed 
with  that  which  the  magistrate  stated  to  be 
the  practice  which  has  existed  now  for  forty 
years.  He  says  that  he  has  heard  many 
thousands  of  poor  rate  summonses  and  it  is  a 
very  freauent  occurrence  that  the  assistant 
overseer  nas  asked  him  to  order  a  distress 
warrant  for  less  amounts  than  those  for 
which  the  summonses  were  issued,  payment 
on  account  having  been  accepted  by  the 
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overseers.  The  point  Mr.  Danckwerts  takes 
that  impresses  me  and  the  one  point  that 
has  given  me  difficulty  in  this  case,  is  that 
he  says  the  overseers  need  not  accept  less 
than  the  full  amount,  and  the  cases  in  which 
distress  warrants  have  been  Lssued  have 
been  at  the  request  of  the  overseers.  I 
think  that  is  probably  true  and  to  a  very 
large  extent  true  in  those  cases,  but  I  think 
according  to  the  principles  of  justice,  when 
the  statute  contemplates  process,  going  for  a 
part  which  is  refused  to  be  paid,  there  being 
a  question  of  previous  tenaer  (I  agree  that 
no  question  of  previous  tender  ought  to  be 
gone  into,  because  that  might  necessitate  a 
trial  of  what  was  a  tender)  and  where  in 
court  the  magistrate  is  satisfied  the  money 
is  to  be  had  for  the  lifting,  or  for  the  asking, 
and  the  process  of  the  court  is  only  required 
t)  enforce  payment  of  the  balance,  he  has  a 
right  to  issue  a  distress  warrant  for  the 
balance.  I  pointed  out  when  the  rule  was 
moved  that  it  seemed  to  me  extremely 
doubtful  whether  or  not  a  mandamus  ought 
to  go,  because  on  that  day  when  the  magis- 
trate so  acted,  the  i)ersons  could  have  had 
the  £416  in  cash,  and  a  distress  warrant  for 
the  balance  as  on  that  day.  I  have  listened 
with  the  greatest  attention  to  Mr.  Danck- 
werts' argument,  and  I  am  unable  te  see 
anything  which  prevents  us  taking  what 
seems  to  me  the  reasonable  and  proper 
course,  that  where  a  process  is  to  be  issued, 
it  ought  to  be  is.sued  only  for  that  which  is 
really  required  to  be  recovered.  T  must 
point  out  that,  although  I  do  not  supi)ose  it 
IS  any  ground  or  motive  in  this  case,  any 
other  judgment  would  throw  upon  the 
recalcitrant  debtor,  who  either  was  not  able 
to  pay  or  was  not  willing  to  pay,  larger  costs 
as  between  himself  and  the  overseer, 
because  the  overseers  or  the  other  persons 
who  levied,  would  be  entitled  Uy  recover 
larger  fees  in  resi)ect  of  levying  a  larger 
amount.  I  am,  therefore,  of  the  opinion  the 
rule  must  be  discharged.  I  understand  the 
undertaking  remains  :  notwithstanding  all 
that  has  been  said,  they  undertake  to  pay 
the  £416. 

Lawrance,  J. — I  entirely  agree. 

Kennedy,  J.— I  agree,  too.  I  wish  to 
associate  myself  in  my  judgment  entirely 
with  what  my  lord  has  said  with  regard  to 
hearing  this  case  simply  on  general  grounds. 
It  appears  to  me  that  I  can  put  my  reasons 
very  shortly,  and,  I  think,  considering  the 
importance  of  the  case,  I  ought  to  do  so.  The 
question  is  whether  we  are  by  this  pro- 
cedure or  Tiwndamus  to  compel  a  magistrate 
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to  issue  a  distress  warrant  in  respect  of  the 
whole  of  a  rate,  when  before  him,  on  the 
hearing  of  the  summons,  an  actual  tender  of 
a  large  portion  of  the  rate  is  made  then  and 
there  in  court  before  him.  Prima  facie  that 
would  seem  to  be  an  unlikely  course  for  the 
law  to  be  compelled  to  sanction.  It  does 
involve,  though  no  gain  to  the  overseer, 
greater  cost  to  the  ratepayers.  But  when 
you  look  at  it  from  the  view  which  Mr. 
Danckwerts  invited  us  to  take,  the  view  of 
authority,  I  see  nothing  in  the  authority 
which  compels  this  court,  in  obedience  to 
the  authority  of  previous  decisions,  to  take 
the  view  that  the  magistrate,  ought  to  be 
compelled  hy  mandamns.  Persons,  of  course, 
must  pay  the  rate  as  ordered  by  law.  Per- 
sons, of  course,  must  recognise  that  which  this 
court  has  more  than  once  laid  down,  namely, 
that  the  duty  of  a  magistrate  before  whom 
the  person  who  ought  to  pay  a  rate  is 
brought  for  the  non-payment  of  that  rate,  is 
acting  ministerially  and  not  judically  in 
this  sense,  that  is  if  it  is  a  valid  rate,  if  as, 
for  example,  in  one  case  in  addition  to  those 
that  were  cited,  the  case  of  7^he  Queen  v. 
Bradshaw  (I860),  2  El.  k  El.  836,  the  per- 
son summoned  is  in  visible  occupation  of 
the  property  rated,  the  magistrate  cannot 
go  into  any  other  question  besides  this,  "Is 
there  due  and  unjiaid  the  rate  which  has 
been  made  according  to  law  ?"  In  that  sense 
his  office  is  ministerial.  But  then  the 
question  arises, "  Is  the  magistrate,  in  issuing 
that  warrant  and  accepting  as  the  basis  of 
the  amount  for  which  he  must  put  in  force 
the  powers  entrusted  to  him  by  giving  a 
distress  warrant,  bound  to  overlook  the  fact 
that  there  and  tnen  in  court,  while  accept- 
ing and  being  bound  by  the  rate  and  being 
bound  as  regards  the  liability  of  the  i)erson 
sought  to  be  charged  with  the  amount  which 
he  is  to  insert  in  the  distress  warrant, 
there  is  an  amount  as  to  which  there  and 
then  before  him  in  court  the  ratepayer  in 
question  says,  '  Here  is  the  amount  in  part 
payment.' "  I  know  of  no  authority  obliging 
one  to  come  to  such  a  conclusion  and  it 
seems  to  me  most  unreasonable.  I  confess 
I  think  a  good  deal  of  the  argument  of  Mr. 
Danckwerts  in  regard  to  tender,  seemed  to 
me  from  the  first  to  be  outside  the  real 
question  for  consideration,  because  nobody 
has  suggested  that  the  magistrate,  when  the 
person  is  brought  before  liim  by  the  over- 
seers on  a  summons  for  non-payment  of  a 
rate,  should  go  into  the  disputed  question, 
as  to  whether  at  any  time  the  person  who 
ought  to  pay  the  rate  has  tendered  either 
the  whole  amount  or  any  part  of  it.  He  is 
not  there  to  try  the  question  as  to  whether 
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there  has  been  a  valid  tender  or  not  of  the 
whole  or  part  of  it.  I  quite  agree  it  is 
ministerial  and  not  judicial.  There  is  the 
rate  and  the  man  has  to  pay  and  he  has  to 
see  at  that  moment  what  is  the  amount 
actually  unpaid.  But  directly  he  does  that 
he  must  see  that  the  monev  is,  as  in  this 
case,  actually  produced  and  the  man  says,  '*  I 
am  willing  to  pay."  V/onldMr.  Danckwerts  or 
the  learned  counsel  who  had  argued  against 
the  view  which  we  take  say  tnat,  suppos- 
ing a  ratepayer  came  with  the  whole  amount, 
never  having  paid  up  to  that  moment,  that 
the  overseer  could  say,  "  1  will  not  take  the 
amount  even  now,  I  want  a  distress  warrant 
for  the  whole  amount  of  the  rate"  1  Surely 
that  cannot  be  right.  It  would  be  issuing  a 
distress  warrant  with  all  its  circumstances 
of  cost,  all  its  circumstances  of  annoyance 
against  a  person  who  up  to  that  time,  no 
doubt,  had  not  naid,  but  who  then  and  there 
actually  offers  tne  money  before  the  magis- 
trate and  against  whom  I  presume  the 
magistrate's  duty  was  to  order  him  to  i)av 
the  cost  so  far  incurred  by  the  steps  which 
had  alone  produced  the  money.  It  seems 
to  me  that  while  it  is  not  the  least  within 
the  function  of  a  magistrate  to  connider 
previous  tenders,  if  the  money  is  there  and 
then  offered  in  payment  of  the  whole  or  any 
part,  while  he  looks  at  the  amount  of  the 
rate  as  prima  facie  the  amount  absolutely 
due.  ana  which  he  must  consider  to  be  due 
as  tne  legal  rate,  and  he  cannot  go  into  the 
question  of  the  liability  of  the  iierson  who 
is  visibly  in  occupation  of  the  property 
rated — and  it  is  not  contested  his  duty  is 
to  say  '*  Well,  in  using  the  machinery  to  get 
this  rate  I  must  look  at,  and  properly  look 
at  the  sum  which  is  here  in  court,  which 
leaves  me  free  to  put  in  force  the 
machinery  only  for  the  balance  remaining 
unpaid.''  Therefore  on  these  grounds  it 
seems  to  me  that  it  would  not  be  rij^ht  to 
compel  the  magistrate  to  issue  a  distress 
warrant  for  a  rate,  when  either  the  whole  or 
a  part  of  it  is  actually  offered  in  court 
before  him  and  the  overseer  can  only  properly 
recover  as  an  official  the  balance,  being 
already  without  any  machinery  of  distress 
warrants  enabled  there  and  then  to  receive 
that  which  is  either  the  whole  or  a  sub- 
stantial part  of  that  which  he  is  entitled  to 
claim. 

BtUe  discharged. 

Solicitors    for     the    ratepayer :    Lloyd 
George  &  Co. 
Solicitors  for  the  overseers  :  Hillearys. 
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Ex  parte  Wyles. 

Rating— Payment  of  part  of  rate— Issue  of 
distress  warrant  for  whole  amount- 
Warrant  of  commitment —Jurisdiction 
of  magistrate— Discretion— 12  k  13 
Vict.  c.  14,  s  1,  sched..  Form  A  (L). 

The  ajjplicant  had  refused  to  pay  j>art  of  a 
rate,  /laving  a  conscientious  objection  to 
the  jxiynient  of  it.  He  tendered  jmrt  of 
the  rate  accordingly  to  the  over  seers  j 
who  refused  to  accept  it  On  a  summons 
being  issued  before  a  magistrate,  he 
again  tendered  fxirt  of  the  rate  in  court, 
but  the  magistrate  issued  a  distress 
warrant  for  the  full  amount.  The 
afyplicant  tendered  2xirt  of  the  rate  to 
the  fxiilijfs,  who  refused  it,  and  rejH/rted 
to  the  overseer's  that  there  was  not  suffi- 
cient goods  on  the  premises  to  satisfy 
the  distress  VKirrant,  The  overseers 
applied  to  the  justices  for  a  warrant  of 
commitm^ent,  who  made  it  accordingly. 

Held,  that  tlie  justices  had  jurisdiction  to 
issue  the  warrant  of  distress  jor  the 
whole  amount,  and  it  tvas  a  matter 
entirely  within  their  discretion. 

This  was  an  application  for  a  rule  nisi  for 
writs  of  certioi-ari  and  habeas  corpus  on  the 
part  of  Samuel  Wyles,  a  working  tailor,  who 
bad  been  arrested  and  committed  to  prison 
on  a  commitment  order  for  21  days  made 
by  the  justices  of  Kingston.  It  apijeared 
tnat  a  demand  had  been  made  on  the  appli- 
cant for  the  payment  of  a  rate  amounting 
to  35«.  The  applicant  offered  to  pay  30«.. 
being  the  rate  less  the  amount  to  be  appliecl 
to  the  purpoifes  of  education^  stating  that 
he  had  a  conscientious  objection  to  pay  the 
same.  He  repeated  the  offer  before  the 
justices,  but  the  overseers  refused  to  accept 
it,  and  the  justices  issued  a  distress  warrant 
for  the  whole  amount.  The  applicant  again 
tendered  30«.  to  the  bailiffs  on  the  execu- 
tion of  the  distress  warrant.  It  was  refused 
and  they  reported  to  the  overseers  there 
were  not  sufficient  goods  to  satisfy  the  dis- 
tress warrant.  If  the  30/».  had  been  accepted, 
there  would  have  been  sufficient  gooas  to 
satisfy  the  warrant  of  distress  for  the  5«., 
the  remainder  of  the  sum  due.    The  over- 
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seers  then  applied  for  a  commitment  order, 
which  was  granted  by  the  justices,  and  the 
applicant  was  committed  to  prison  for  21 
days  in  default  of  distress. 

J.  A.  ConipstoTiy  for  the  applicant.— The 
justices,  even  if  they  were  rignt  in  issuing 
the  warrant  of  commitment,  had  only  power 
to  issue  a  warrant  of  distress  for  the  balance 
of  the  rate  due  after  the  tender  of  part  of 
the  rate  in  court.  The  proceedings,  there- 
fore, were  bad  db  initio.  The  form  of  the 
summons  and  the  complaint  of  the  overseers 
to  the  justices  given  in  the  schedule  to 
12  &  13  Vict.  c.  14,  show  that  the  overseers 
ought  to  inform  the  justices  that  the  appli- 
cant had  not  "paid  the  rate  or  any  part 
thereof."  The  complaint  here  of  the  over- 
seers was  not  correct,  as  the  applicant  had 
not  refused  to  jjay  the  rate,  but  only  part  of 
it. 

Lord  Alverstone,  C.  J.— This  application 
must  be  refused,  and  no  rule  nisi  will  be 
gi'anted  in  this  case.  The  afiplication  is 
made  under  a  misapprehension  of  the 
decision  in  Hex  v.  Gillespie  {ante,  p.  6). 
All  we  held  there  was  that  under  the 
circumstances  of  that  case  the  magistrate 
had  a  discretion  as  to  whether  he  would 
issue  a  distress  warrant  for  the  full  amount 
or  not,  and  that  having  issued  a  warrant 
only  for  the  remainder  of  the  rate  unpaid, 
the  court  would  not  interfere  with  his  dis- 
cretion. The  justices  in  this  case  were  not 
bound  to  issue  a  distress  warrant  for  the 
full  amount,  but  they  had  perfect  jurisdiction 
to  do  so  if  they  thought  lit. 

Law^kance,  J.,  and  Kennedy,  J.,  con- 
curred. 

Solicitor  for  the  applicant :  C.  E.  Wood- 
roffe. 
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CROWN    CASES    RESERVED. 


November  27,  1903. 

Rex  v.  Rouse  and  Burrell. 

Criminal  law— Cross-examination  of  pri- 
soner—Nature and  conduct  of  defence 
—Criminal  Evidence  Act,  1898  (61  k 
62  Vict.  c.  36),  s.  1  (f). 

Tfui  jn'isoners  were  charged  with  consjnring 
by  false  jrretences  to  induce  the  jrrose- 
cutor  to  sell  a  mare  to  one  of  theni. 
One  of  the  prisoners  gave  evidence  on 
his  own  beluilf  and  toas  asked  in  cross- 
examination,,  "  Did  you  ask  the  jrro- 
secutor  to  sellytm  tJve  mare  inAjyrilfor 
£19,  or  has  he  invented  all  t/iat  ?  "  Jle 
replied,  "  No,  it  is  a  lie,  and  fie  is  a 
liar"  No  other  attack  was  made  on 
tfie  2Yrosecutor  or  his  witnesses. 

Held,  that  vjmn  the  case  as  stated,  the 
prisoner  coidd  not  be  cross-examined 
as  to  character. 

Case  stated  by  the  chairman  of  Suffolk 
Quarter  Sessions  at  Ipswich. 

The  prisoners  were  indicted  for  con- 
sj)iring  together  with  other  i)erson8  un- 
known, by  means  of  various  false  pretences, 
etc.,  to  induce  Thomas  John  Wright  to  sell 
to  Daniel  Burrell  a  certain  mare. 

In  the  prosecutor^s  evidence  he  stated 
that  in  April  of  the  year  1902  George 
Rouse  offered  to  buy  the  mare  of  him 
on  credit  for  the  sum  of  £19. 

The  prisoner  Rouse  was  called,  and  in 
his  cross  -  examination  was  asked  by 
counsel  for  the  prosecution,  "  Did  you  ask 
the  prosecutor  to  sell  you  the  mare  in 
April  for  £l9,  or  has  he  invented  all  that  ?" 

Tlie  prisoner  replied,  "  No,  it  is  a  lie,  and 
he  is  a  liar.'* 

Counsel  for  the  prosecution  then  pro- 
posed to  ask  the  prisoner  if  he  had  not 
been  in  trouble  before. 

Counsel  for  the  defence  objected  that  on 
the  mere  statement  that  the  prosecutor  was 
a  liar  evidence  as  to  the  character  of  the 
prisoner  was  inadmissible,  there  being  no 
other  attack  made  on  the  prosecutor  or  his 
witnesses. 

I  admitted  the  evidence,  and  the  pri- 
soner Rouse  replied  that  he  had  heen 
convicted  of   bemg  quarrelsome,  that  he 
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had  been  before  the  magistrates  for  drunken- 
ness, and  was  fined  lbs.  or  £1  for  breaking 
a  window. 

The  prisoners  were  convicted  and  sen- 
tencecL  Rouse  to  one  month's  impriHonment 
with  hard  labour,  and  Burrell  to  three 
months'  imprisonment  with  hard  labour, 
and  are  now  undergoing  these  sentences. 

I  made  no  allusion  to  Rouse's  character 
in  summing  up  the  case,  and  I  do  not  con- 
sider that  the  answers  that  he  gave  as  to  his 
character  had  any  effect  ui)on  the  issue. 

If  the  court  should  be  of  opinion  that 
the  *  evidence  was  improperly  admitted, 
then  the  conviction  should  be  quashed  ;  if 
otherwise,  it  should  be  affirmed. 

John  de  Grey. 

2,  King's  Bench  Walk, 
Temple,  E.C. 

November  6th,.  1903. 

Walter  Stewart  appeared  for  the  prose- 
cution, Ernest  E.  Wild  for  the  prisoner 
Rouse,  and  A,  W,  Bagge  for  the  prisoner 
Burrell. 

Wild. — The  evidence  was  not  proi)erly 
admitted. 

Darling,  J. — There  are  people  who 
always  use  hyperbolic  language.  It  was 
only  because  he  was  in  a  court  of  justice 
that  he  did  not  say  wh«at  kind  of  liar 
he  was. 

Wild, — It  is  clear  that  the  fact  that  the 
answers  that  the  prisoner  gave  as  to  his 
character  had,  in  the  opinion  of  the  chair- 
man, no  effect  upon  the  issue,  is  quite 
immaterial  to  the  question  {R,  v.  Gtbicm 


(1886),  18  Q.  B.  D.   537  ;   R,  v.  Saunders, 

[18991  1  Q.B.  490).      —  • 

was  clearly  one  which  could  not  be  asked 


The  question  asked 


unless  it  came  within  s.  1  (f )  of  the  Criminal 
Evidence  Act,  1898  :  "A  person  charged 
and  called  as  a  witness  in  pursuance  of 
this  Act  shall  not  be  asked,  and  if  asked 
shall  not  be  required  to  answer,  any  ques- 
tion tending  to  show  that  he  has  com- 
mitted or  been  convicted  of  or  been 
charged  with  any  offence  other  than  that 
wherewith  he  is  then  charged,  or  is  of  bad 
character,  unless 

"  (i)  The  proof  that  he  has  committed  or 
been  convicted  of  such  other  offence  is 
admissible  evidence  to  show  that  he  is 
guilty  of  the  offence  wherewith  he  is  then 
chared :  or 

"  (li)  He  has  personally  or  by  his  advo- 
cate asked  (questions  of  the  witnesses  for 
the  prosecution  with  a  view  to  establish 
his  own  good  character,  or  has  given  evi- 
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dence  of  his  good  character,  or  the  nature 
or  conduct  of  the  defence  is  such  as  to 
involve  imputations  on  the  character  of 
the  prosecutor  or  the  witnesses  for  the 
prosecution ;  or 

"  (iii)  He  has  given  evidence  against  any 
other  person  charged  with  the  same 
offence. 

The  answer  that  the  prisoner  made  was 
nothing  in  the  nature  or  conduct  of  the 
defence  involving  imputations  on  the 
prosecutor  within  this  section.  It  is  clearly 
stated  in  the  case  that  no  other  attack  was 
made  on  the  prosecutor  or  his  witnesses. 
The  nature  or  conduct  of  the  defence  means 
the  general  trend  of  the  defence.  This 
answer  was  given  in  answer  to  a  question 
in  cross-examination  tending  to  provoke 
such  an  answer. 

Lord  Alverstone,  L.C.J.— I  don't  see 
at  present  why  it  is  anything  more  than 
negativing  the  charge.  Suppose  he  had 
said,  "It  is  not  true,  but  I  would  rather 
not  say  what  the  prosecutor  is." 

Wild.—Ov  if  he  had  said  that  that  was  a 
question  for  the  jury.  In  a  charge  of  rape 
where  the  defence  was  consent,  Day,  J., 
admitted  evidence  of  bad  character,  but  I 
submit  the  evidence  was  wronely  ad- 
mitted. He  referred  to  R,  v.  Marshall 
(1899),  63  J.  P.  36. 

He  was  stopped. 

Stetvart. — The  case  does  not  disclose  all 
that  transpired.  If  this  had  been  a  single 
isolated  answer  I  agree  that  it  would  only 
amount  to  an  emphatic  way  of  saying  "  Not 
guilty."  The  answer  given  by  the  prisoner 
was  m  answer  to  a  question,  "  Did  you  ask 
the  prosecutor  to  sell  you  the  mare  ...  or 
has  he  invented  all  that  1 "  There  was  a  long 
story. 

Lord  Alverstone,  L.C.  J.—  The  case  does 
not  raise  that.  We  can  only  deal  with  the 
case  as  stated. 

Stetvart, — That  being  so,  I  am  not  able 
to  argue  the  case  further. 

Lord  Alverstone,  L.  G.J. —Having  re- 
gard to  what  Mr.  Stetvart  has  said,  it  is 
important  that  it  should  be  made  quite 
plain  that  we  are  giving  our  decision  on 
the  statement  of  the  case  before  us,  and 
not  laying  down  any  general  rule,  if  in 
any  case  a  prisoner  does  in  fact  attack  the 
prosecutor  in  the  nature  or  conduct  of  the 
defence  he  will  be  liable  to  be  cross- 
examined  as  to  character.  Here  all  we 
have  to  decide  is  whether  such  an  answer 
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as  is  put  before  us  in  the  case  is  sufficient 
to  allow  cross-examination  as  to  character. 
The  facts  in  the  particular  case  were  these  : 
The  prisoners  were  indicted  for  conspiring 
to  obtain  a  mare  by  false  pretences.  The 
prosecutor  having  stated  tnat  Rouse  had 
offered  to  buy  the  mare  on  credit  for  £19, 
Rouse  when  he  came  to  give  his  evidence 
was  asked  the  Question,  "  Did  you  ask  the 
prosecutor  to  sell  you  the  mare  in  April  for 
£19,  or  has  he  invented  all  that  1 "  to  which 
he  replied,  "  No,  it  is  a  lie,  and  he  is  a 
liar."  Of  course  if  the  words  "  or  did  he 
invent  all  that"  referred  to  other  matters 
different  questions  might  arise.  All  we 
have  to  deal  with,  however,  is  the  answer 
as  stated  in  the  case.  It  seems  to  me  that 
the  answer  was  only  an  emphatic  way  of 
saying  "Not  guilty,"  and  not  sufficient  to 
bring  the  case  within  s.  1  (f)  of  the  Act. 
The  defence  in  a  criminal  case  involves  the 
allegation  that  the  charge  is  not  true,  and  a 
denial  of  the  charge  itself  is  not  sufficient 
to  allow  cross-examination  of  the  prisoner 
as  to  chai-acter.  The  conviction  of  both 
prisoners  must  be  quashed. 

Wright,  J. — I  am  of  the  .same  opinion. 

Kennedy,  J.— I  am  of  the  same  opinion. 

Darling,  J. — I  am  of  the  same  opinion. 
To  my  mind,  merely  to  deny  the  facts 
alleged  by  the  prosecutor  is  not  necessarily 
an  attack  on  the  prosecutor^s  character. 
Here  when  a.sked  in  cross-examination 
whether  the  prosecutor  had  invented  all 
his  story,  he  did  no  more  than  he  had 
a  right  to  do,  namely,  in  an  emphatic  wav, 
deny  the  truth  of  the  charge.  He  merely 
said  of  one  man  what  the  Psalmist  in  his 
haste  said  of  all. 

Phillimore,  J. — I  agree.  It  would  be 
very  dangerous  to  allow  a  sort  of  general 
Question  to  be  put  in  cross-examination, 
"  Is  it  all  invention  1 "  and  then,  when  the 
prisoner,  desiring  to  make  good  his  defence, 
allowed  himself  to  say  more  than  was 
necessary,  to  follow  that  up  by  cross- 
examination  of  the  prisoner  as  to  past 
conduct.  It  would  practically  be  doing 
away  with  the  Act  of  rarliament. 

Both  convictions  quashed. 

Solicitors  for  the  prosecution :  White, 
Borrett  k  Co. 

Solicitors  for  the  defence:  Dubois  and 
Williams. 
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November  27,  1903. 
Rex  v.  Turner. 

Criminal  law— Bankruptcy  Act,  1883  (46  k 
47  Vict.  c.  52),  8. 31— Maximum  punish- 
ment—Debtors Act,  1869  (32  k  33  Vict, 
c.  62),  ss.  11,  13. 

The  maximum  pmiishment  for  an  offence 
under  «.  31  of  the  Bankruptcy  Act, 
1883,  is  imjirisonment  with  hard  labour 
for  one  year. 

Case  stated  by  the  Common  Serjeant  of 
London. 

The  prisoner  was  tried  and  convicted 
before  me  on  an  indictment  under  s.  31  of 
the  Bankruptcy  Act,  1883  (46  k  47  Vict, 
c.  52),  for  oDtaining  credit  exceeding  £20, 
without  disclosing  that  he  was  an  undis- 
charged bankrupt. 

That  section  provides  that  a  person  com- 
mitting such  an  offence  may  be  punished  as 
if  guilty  of  a  misdemeanor  under  the 
Debtors  Act,  1869  (32  k  33  Vict.  c.  62): 
s.  11  of  that  Act  specifies  a  number  ot 
misdemeanors  for  which  a  person  adjudged 
bankrupt  is  liable  to  be  imprisonea  with 
hard  labour  for  two  years. 

Section  13  specifies  other  misdemeanors 
for  which  any  person  is  liable  to  be  im- 
prisoned with  hard  labour  for  one  year. 

I  sentenced  the  prisoner  to  be  imprisoned 
with  hard  labour  for  fifteen  months,  subject 
to  the  question  whether  he  was  liable  to  be 
punished  as  if  guilty  of  a  misdemeanor 
under  s.  11  of  the  Debtors  Act,  1869. 

If  the  prisoner  was  only  liable  to  be 
punished  under  s.  13,  the  sentence  is  to  be 
reduced  to  twelve  months'  imprisonment 
with  hard  labour. 

F.  A.   BOSANQUET, 

Common  Serjeant  of  London. 
October  26th,  1903. 

Lever^  for  the  prisoner,  submitted  that 
the  maximum  sentence  under  s.  31  of  the 
Bankruptcy  Act  was  one  year's  imprison- 
ment with  hard  labour.  Section  31  is  as 
follows :  "  Where  an  undischarged  bankrupt 
who  has  been  adjudged  bankrupt  under 
this  Act  obtains  credit  to  the  amount  of 
twenty  pounds  or  upwards  from  any  person 
without  informing  such  person  that  he  is 
an    undischarged   bankrupt,    he   shall    be 
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guilty  of  a  misdemeanor,  and  may  be  dealt 
with  and  nunishedjas  if  he  had  been  guilty 
of  a  misaemeanof  under  the  Debtors  Act, 
1869  (32  &  33  Vict.  c.  62)"  .  .  .  This 
section  is  really  only  an  extension  of 
s.  13(1)  of  the  Debtors  Act,  1869,  and  an 
offence  under  that  section  is  only  punish- 
able with  one  year's  imprisonment  with 
hard  labour.  The  only  sub-sections  of  s.  11 
of  the  Debtors  Act  which  relate  to  the 
obtaining  of  credit  are  sub-ss.  13  and  14, 
and  they  are  not  analogous  to  the  class  of 
offence  provided  for  by  s.  31  of  the  Bank- 
ruptcy Act,  1883. 

Guy  Stejyhenson  for  the  jirosecution. — 
The  Common  Serjeant  was  entitled  to  pa.ss 
a  sentence  of  fifteen  months  imprisonment 
with  hard  labour.  Section  31  deals  with 
an  offence  committed  by  a  man  who  has 
been  adjudged  a  bankrupt ;  the  only  persons 
who  can  commit  offences  under  s.  11  are 
persons  who  have  been  adjudged  bankrui)t. 
The  offences  provided  for  in  s.  11  are 
cognate  offences  to  that  provided  for  in 
s.  31.  The  offences  provided  for  in  s.  13 
can  be  committed  by  any  person,  he  need 
not  have  been  adjudged  bankrupt. 

Lord  Alverstone,  L.C.J. — In  this  case 
the  prisoner  was  indicted  and  convicted 
under  s.  31  of  the  Bankruptcy  Act,  1883, 
and  the  punishment  under  that  section 
must  be  gathered  from  the  words  **  may  be 
dealt  with  and  punished  as  if  he  had  been 
guilty  of  a  misdemeanor  under  the  Debtors 
Act,  1869."  There  is  nothing  on  the  face  of 
s.  31  of  the  Bankruptcy  Act,  1883,  to  show 
to  which  of  the  sections  of  the  Act  of  1869 
it  refers,  but  when  you  look  at  the  three 
sections  it  seems  to  point  to  the  fact  that 
the  lesser  punishment  is  the  right  one.  If 
there  is  nothing  to  guide  one,  the  general 
rule  is  that  the  lesser  punishment  ought  to 
be  taken  as  the  right  one.  I  think,  though, 
that  there  is  here  something  to  guide  one. 
Section  11  of  the  Act  of  1869  deals  with 
specific  offences  in  the  actual  conduct  of  the 
bankruptcy.  Section  13  deals  with  the  case 
of  a  person  who,  in  incurring  any  debt  or 
liability,  has  obtained  credit  under  false 
pretences,  or  by  means  of  any  other  fraud. 
Section  31  of  the  Bankruptcy  Act,  1883, 
makes  the  offence  a  misdemeanor,  even 
though  there  is  no  intent  to  defraud,  and, 
in  my  opinion,  is  very  kindred  to  s.  13  of 
the  1869  Act.  I  thiuK,  by  reference  to  the 
class  of  offence,  s.  13  is  nmch  more  analogous 
to  s.  31  than  s.  11  is,  and  that  the  prisoner 
was  only  liable  to  a  maximum  punishment 
of  twelve  months'  imprisonment  with  hard 
labour.     The  sentence,  therefore,  must  be 
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reduced   to  twelve  months'  imprisonment 
with  hard  labour. 

Wright,  J. — I  am  of  the  same  opinion. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Darling,  J. — I  am  of  the  same  opinion. 

Phillimore,  J.— I  agree. 

Sentence  reduced. 

Solicitors  for  the  prosecution :  Treasury 
Solicitor. 
Solicitor  for  the  defence  :  H.  R.  Newson. 
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WINCHESTER   ASSIZES. 


November,  1903. 
Rex  v.  Brown,  Dunbar  and  Cowdrey. 

Criminal  law — Evidence -Answers  made 
to  commanding  ofticer,  when  admis- 
sible. 

During  the  trial  of  William  Brown,  John 
Dunbar,  and  Thomas  Cowdrey  for  murder, 
it  was  proposed  on  behalf  of  the  prosecution 
to  give  in  evidence  certain  answers  that 
the  prisoner  Dunbar,  a  soldier,  had  given 
to  Major  Wood,  the  commanding  officer 
of  the  military  police  at  the  Stanhope  Lines 
at  Aldenshot.  Mr.  SL  Gerram,  who  defended 
Dunbar,  objected  to  its  admissibility  on  the 
ground  that  it  was  obtained  under  duress. 
The  learned  judge  thereupon  said  that  it 
must  be  shown  how  the   questions  were 

Sut.  Major  Wood  said  that  tne  superinten- 
ent  of  the  civil  police  had  come  to  the 
barracks,  and  a  parade  was  ordered  of  the 
regiment,  for  the  purpose  of  identification  ; 
a  private,  named  Curny,  was  identified, 
and  was  marched  off  under  a  military  escort 
to  the  guard-room,  where  certain  questions 
were  put,  which  Curny  answered,  and  in 
the  result  he  was  released.  Dunbar,  in  a 
similar  way,  was  marched  to  the  guard-room, 
and  was  asked  certain  questions  by  Major 
Wood,  suggested  by  the  superintendent,  and 
after  ne  had  answered  a  few  of  them,  the 
superintendent  stop|ied  Major  Wood  from 
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putting  any  more  questions,  and  arrested 
the  prisoner.  Mr.  ^S'^  Gerrans  asked  Major 
Wood  whether  it  was  not  a  breach  of  military 
discipline  for  a  private  to  refuse  to  answer  his 
superior  officer,  and  he  rcjilied  "  No."  The 
first  question  he  put  to  Dunbar  was  \\  hether 
he  had  not  broken  out  of  barracks  after  he 
had  been  confined  to  barracks,  and  that  was 
a  military  offence.  Mr.  St.  GeiTans  sub- 
mitted that  the  evidence  was  inadmissible 
as  the  statements  were  not  made  voluntarily 
and  cited  B.  v.  Thonisofi,  [1893]  2  Q.  B.  12. 

Wills,  J.,  said  he  had  no  hesitation  in 
admitting  the  evidence,  for  it  was  quite  clear 
that  Major  Wood  had  not  held  out  any 
threat  or  inducement,  nor  was  there  any 
compulsion.  He  had  looked  into  the  various 
text  books,  and  could  find  no  assistance  on 
the  point  under  consideration,  and  he  would 
decide  it,  therefore,  on  general  principles. 
If  the  prisoner  was  likely  to  give  an  answer 
by  reason  of  his  being  in  a  position  where 
he  would  not  give  a  truthful  answer,  then  it 
is  inadmissible,  but  here  the  prisoner  had 
been  taken  to  a  proper  place,  and  Major 
Wood  had  behaved  quite  properly.  On  the 
application  of  Mr.  *S^.  Gerrans  to  state  a 
case,  the  learned  judge  refused  to  do  so ; 
and,  after  a  trial  of  four  days,  the  jury 
acquitted  Dunbar,  but  convicted  Brown  and 
Cowdrey,  and  sentence  of  death  was  passed 
upon  those  two  prisoners. 

Mr.  C\  Mathetos  and  Mr.  T.  A,  Sinum 
prosecuted  on  behalf  of  the  Treasury.  Mr. 
//.  P,  St,  Gerrans  defended  Brown  and 
Dunbar.  Mr.  E,  B,  CharleSy  at  the  request 
of  the  judge,  defended  Cowdrey. 

Solicitor  for  the  prosecution  :  Solicitor  to 
the  Treasury. 

Solictors  for  the  prisoners  Dunbar  and 
Brown  :  Eve  and  Clinton,  Aldershot. 
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PONTEFRACT  COUNTY  COURT. 


November  4,  December  2,  1903. 
Hemswoeth  Rueal  Disteict  Council  v. 

MiCKLETHWAIT. 

Highways  —  Extraordinary  traffic  —  Exces- 
sive weight --Duty  of  authority  to 
maintain    road    in     accordance    with 

f rowing  requirements  of  district — 
ailure  to  do  so — "  Contributory  negli- 
gence"— Traction  engine  and  trucks- 
Weight  i)er  square  inch  of  wheel  sur- 
face—Highway Act,  1878  (41  k  42  Vict, 
c.  77),  s.  23 — Locomotives  Act,  1898 
(61  k  62  Vict.  c.  29),  s.  12. 

Tf  a  highway  authority  do  not  adapt  a 
road  to  meet  the  growing  retirements 
of  the  district  arid  maintain  it  in  a 
condition  suitalde  to  such  requirements^ 
their  claim  to  recover  extra  exjjeTises 
due  to  extraordinary  traffic  and  exces- 
sive weight  may  be  disallowed  on  the 
ground  of  "  contributor^/  negligence" 

In  considering  the  question  of  excessive 
weight  the  county  court  jiuige  was  in- 
Jtuenced  by  evidence  that  the  pressure 
on  the  roadjiei'  square  inch  imposed  by 
enffines  ana  trucis  tvas  less  tnan  that 
iin^>osed  by  ordinary  loaded  carts. 

This  was  an  action  which  (in  the  language 
of  the  county  court  judge)  raised  "points 
upon  which  there  is  as  yet  no  judicial 
authority."  It  was  brought  by  the  plain- 
tiffs to  recover  £218,  extraordinary  ex- 
penses incurred  by  them  in  repairing  a 
certain  highway,  such  expenses  being 
alleged  to  be  due  to  extraordinary  traffic 
and  excessive  weight,  viz.,  the  pa.ssage  of 
traction  engines  drawing  trucks  laden  with 
bricks,  under  the  defendant's  orders. 

It  appeared  that  ten  years  ago  there  were 
only  ten  houses  at  G.,  to  which  the  highway 
in  question  gives  access  from  a  main  road. 
About  1894  a  colliery  shaft  was  commenced, 
and  in  1897,  when  the  colliery  began  work, 
there  were  78  houses ;  at  the  present  date 
there  238  houses,  a  church,  public-house, 
and  co-operative  store.  The  greater  part 
of  the  coal  is  sent  away  by  rail,  and  the 
building  materials  for  half  the  houses  have 
been  brought  by  rail.  Some  coal  is,  how- 
ever, carried  in  carts  over  the  road  in  ques- 
tion, and  the  rest  of  the  building  materials 
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V.  MiCKLETHWAIT, 

reqaired  have  also  been  brought  over  it ; 
and  of  these  the  defendant  had  conveyed 
by  means  of  his  engine  and  trucks  188,000 
bricks,  or  enough  to  build  six  of  the  houses. 
The  highway  m  question  is  about  a  mile 
lon^,  and  is  slightly  down  hill  from  the 
main  road  to  G. ;  it  had,  at  all  events  untU 
the  expense  now  sued  for  was  incurred, 
been  a  road  adapted  merely  for  agricul- 
tural purposes  and  some  land  sale  coal 
traffic,  and  was  patched  from  time  to  time 
with  soft  stone.  It  was  proved  that  the 
average  cost  of  repairs  to  it  was  £63  per 
annum  for  the  four  years  ending  March. 
1902,  but  that  £281  had  been  expended 
in  the  year  during  which  the  defendant's 
engine  had  used  it ;  and  the  judffe  also 
found  that  traction  engines  are  much  used 
in  the  neighbourhood  not  only  for  drawing 
loads  of  bricks  and  building  materials,  but 
also  for  the  ordinary  purpose  of  distri- 
buting goods,  and  that  other  engines  were 
in  the  habit  of  using  the  road  in  question, 
sometimes,  at  any  rate,  for  the  haulage  oi 
bricks. 

J,  Schclefiddy  for  the  plaintiffs,  cited 
R.  V.  Savin  (1880),  44  J.  P.  360  n  ;  WhiU- 
bread  v.  Sevenoaks  Hightoay  BoarcL  [1892] 
1  Q.  B.  8 ;  56  J.  P.  214  ;  ffUl  v.  Thomas, 
[1893]  2  Q.  B.  333;  67  J.  P.  628;  and 
jSikerley  Grange  Coal  Co.  v.  Auckland 
District  Highway  Board,  [1894]  1  Q.  B.  37 ; 
58  J.  P.  102. 

B.  A.  Shepherd,  for  the  defendant,  re- 
ferred to  Jxyrd  Aveland  v.  Lucas  (1880), 
5  C.  P.  D.  361 ;  44  J.  P.  360;  Walhngton 
V.  Hoskins  (1881),  6  Q.  B.  D.  206  ;  45  J.  P. 
173  J  and  Hill  v.  ThomaSy  supra. 

His  Honour  Judge  Raikes,  K.G.,  read  a 
considered  judgment,  in  which,  after  stating 
the  facts,  he  proceeded  :  It  would  appear 
from  the  case  of  Etherleu  Orange  Coal 
Co.y  Limited  v.  Auckland  district  Highway 
Board  that,  had  the  plaintiffs  put  the  road 
in  a  proper  condition,  when,  in  consequence 
of  the  opening  of  the  coUierv,  it  was 
damafipsd  and  became  unsuitable  for  the 
traffic  over  it,  that  is  to  say,  when  the 
traffic  became  extraordinary,  they  could 
have  recovered  their  expenses  of  so  doing. 
As  to  the  question  of  excessive  weight, 
calculations  were  given  in  evidence  which 
showed  that  the  pressure  per  square  inch 
of  the  defendanrs  traction  engine  and 
trucks  was  considerably  less  than  that 
of  an  ordinary  coal  cart ;  and  there  was 
no  evidence  of  any  culverts  under  the  road 
being  ii^ured,  as  it  was  admitted  might 
happen  if  the  pressure  of  the  whole  wheel 
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of  a  truck  came  upon  one  stone  or  pipe. 
This  road  was  clearly,  at  all  events  until  the 
recent  expenditure  upon  it,  not  adapted  to 
the  ordinary  traffic  of  the  district,  apart  from 
au]^  question  of  traction  engines.     I  am 
satisfied  that  the  laden  coal  carts  going 
up  the  hill  from  the  colliery  cut  the  road 
into  deep  ruts  in  its  then  condition,  and 
indeed   were   a   more    efficient    cause   of 
damaj^e  than  thf  engines.    As  a  surveyor 
of  wide  exx>crience  said,  on  a  road  of  uiis 
description  a  traction  engine  crushes  in  the 
road  to  some  extent  like  a  steam-roller, 
whereas  a  narrow  cartwheel  cuts  through 
it.    Having  regard  to  the  present  condition 
of  G.,  I  cannot  find  that  the  occasional 
passage   of   the    defendant's   engine   and 
trucks  was  extraordinary;   and,  although 
no  doubt  traction  engines  and  trucks  are 
in  one  sense  an  excessive  weight  to  pass 
over  an  ordinary  agricultural  unmade  road, 
so  also  are  the  coal  carts  and  a  great  deal 
of  other  traffic  using  the  road  in  question. 
It  appears  to  me  that  the  plaintiffs  are  in 
fault  in  not  having  the  road  adapted  to  the 
already  largelv  increased  requirements  of 
the  neighbourhood,  and  that  it  is  now  too 
late  to  attempt  to  put  the  whole  burden  of 
their  recent  making  up  of  the  road  upon 
the  defendant,  who  is  only  one  of  the  many 
users  of  it.    It  may  be  observed  that  the 
growing  importance  of  G.,  by  increasing  the 
rateable  value  of  the  district,  in  itself  pro- 
vides a  fund  by  which  the  road  leading 
to  it  can  be  adapted  to  the  ordinary  traffic 
over  it.    To  put  the  case  in  other  words, 
even  assuming  some  damage  to  have  been 
done  by  the  engine  and  trucks,  this  being 
an  action  for  a  personal  tort  (see  Story  v. 
Sheardy  [1892]  2  Q.  B.  616  ;   66  J.  P.  760), 
the    plaintiffs    cannot    recover   for    sucn 
damage   by  reason  of  their   contributory 
negligence  in  not  keeping  the  road  in  a 
proper  condition   for  the  ordinary  traffic 
using   it.     Had  the   road   been   properly 
made  up,  it  is  impossible  to  say  what,  if 
any,  damage  would  have  been  done  by  the 
defendant's  engine  and  trucks ;  but  with  a 
road  adapted  to  the  reouirements  of  the 
district,  and  similar  to  otner  made  roads  in 
the  neighbourhood,  there  is  nothing  to  show 
me  that  the  traffic  was  extraordinary  or  the 
weight  excessive.  My  iudgment  must,  there- 
fore, be  for  the  defendant. 

Solicitors  for  the  plaintiffs :  Scholefield 
and  Scholefield,  Hemsworth. 

Solicitors  for  the  defendant :  Bury  and 
Walker,  Barnsley. 
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Decemher  7,  9,  1903. 

The  London  County.  Council  v. 
Payne  and  Qo, 

Weights  and  measures— False  or  unjust 
scale — Weighing  tea  to  include  weight 
of  paper  ba^j  at  request  of  customer — 
Brass  clip  fastened  to  machine— Paper 
bag  placed  under  the  scale — Having  in 
their  possession  a  scale  which  is  false 
or  unjust— Weights  and  Measures  Act, 
1878  (41  k  42  Vict.  c.  49),  s.  26. 

The  respondents  were  wholesale  dealers  in 
tea.  They  received  orders  from  certain 
ctbstomers  to  weigh  tea  in  quarter  pound 
packets,  such  weight  to  incluae  the 
weight  of  the  paper  bag.  The  bags  were 
supplied  by  the  customers  and  had 
printed  on  them  an  intimation  that  the 
weight  of  the  bag  was  included.  In  order 
to  carry  out  the  orders,  the  respondents 
had  on  their  premises,  among  others, 
two  weighing  machines :  to  the  arm  of 
one  was  affixed  a  small  broM  disc, 
equivalent  to  the  weight  of  the  paper 
bag,  and  the  other  had  a  folded  paper 
bag  placed  under  the  scoop  in  which  the 
tea  was  weighed,  so  that  the  effect  in  each 
case  was  to  weigh  out  such  a  quantity  of 
tea  as  vnth  toe  bag,  in  which  it  was 
put,  would  weigh  a  quarter  of  a  pound. 
The  respondents  were  swminonea  under 
s.  25  of  the  Weights  amd  Measures  Act, 
1878,  for  having  m  their  possession  a 
scale  which  vhm  false  and  unjust. 

He\d,reversing  the  decision  of  the  magistrate, 
that  the  respondents  shoidd  have  been 
convicted. 

Case  stated  by  a  metropolitan  magistrate. 

On  January  13th,  1903,  the  respondents 
appeared  before  me  at  the  Southwark  Police 
Cfourt  to  answer  two  informations  which 
had  been  laid  against  them  on  behalf  of  the 
appellants.  The  first  information  charged 
that  the  respondents,  on  November  24tii, 
1902,  at  Boss  Street  Tooley  Street,  in  the 
metropolitan  borougn  of  Bermondsey,  did 
use  for  trade  a  weigning^  instrument,  to  wit, 
a  beam  scale  which  was  false  or  unjust^ 
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contrary  to  s.  26  of  the  Weights  and 
Measures  Act,  1878,  that  is  to  say,  the  said 
beam  scale  had  attached  thereto  a  metal 
disc.  The  second  information  charged  a 
similar  offence,  at  the  same  time  and  place, 
in  respect  of  another  beam  scale,  whicn  had 
a  paper  bag  placed  under  the  goods  scoop 
thereof.  Tne  said  two  informations  were 
by  consent  heard  together,  and  at  such 
hearing  before  me,  on  January  13th,  1903, 
the  foUowing  facts  were  proved  or  were 
admitted  by  both  parties. 

The  respondents  carried  on  business  as 
wholesale  tea  merchants,  at  premises  in 
Boss  Street,  Tooley  Street,  aforesaid. 

On  November  4th,  1902,  Mr.  Henry 
Manning,  an  Inspector  of  Weights  and 
Measures  for  the  district  in  which  the  said 
premises  are  situate,  visited  the  said 
premises  and  went  into  a  room  there  where 
the  tea  was  being  weighed,  and  found  in 
that  room  two  beam  scales,  which  were  in 
use  for  weighing  out  tea.  The  first  of  the 
said  beam  scales  had  a  small  metal  disc 
affixed  by  wire  to  the  arm  of  the  scale,  on 
which  the  scoop  for  receiving  the  tea  was 
placed,  the  effect  being  that  the  Quantity  of 
tea  required  to  turn  the  scale  witn  a  weight 
of  a  quarter  of  a  pound  in  the  opposite  ^n 
was  less  than  a  quarter  of  a  pound,  being 
the  weight  of  the  said  disc,  that  is  to  say, 
being  about  two  or  two  and  a  half  drachms. 

The  weight  of  the  said  disc  was  as  nearly 
as  might  be  equivalent  to  the  weight  of  the 
paper  bag  or  wrapper  in  which  each 
quantity  of  the  tea  was  to  be  placM&d,  and 
the  tea  was  so  weighed  out  for  the  pur- 
pose of  obtaining  upon  each  weighing  such 
a  quantity  of  tea,  as  with  its  bag  or  wrapper 
would  weigh  exactly  a  quarter  of  a  pound. 

The  second  of  the  said  beam  scales  had  a 
folded  paper  bag  placed  underneath  the 
scoop  in  which  the  tea  was  being  weighed. 
This  bag  was  being  used  for  the  same  pur- 
pose and  with  the  same  effect  as  the  disc 
above  referred  to. 

The  respondents  weighed  out  tea  in  such 
quantities,  as  aforesaid,  only  for  those 
customers  who  were  retail  dealers  in  tea, 
and  who  requested  to  be  supplied  with  it  so 
packed.  Such  customers  themselves  sup- 
plied the  said  bags  or  wrappers  to  t£e 
respondents  for  the  purpose  of  the  respon- 
dents putting  up  the  tea  in  them.  Eauck  of 
such  bags  or  wrappers  had  printed  upon  it 
an  intimation  that  the  weignt  of  the  paper 
is  included.  At  the  time  of  the  inspector's 
said  visit,  other  scales  in  the  same  condition 
as  the  two  scales,  the  subject  of  the  infor- 
mation, were  being  used  at  the  respondents' 
premises  for  weighing  out   tea  for   such 
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customers  as  aforesaid,  and  there  were  also 
in  use  a  number  of  scales  for  weighing  out 
tea  in  full  weight — all  these  last  mentioned 
scales  were  correct  and  just.  Directions 
had  been  given  by  the  respondents  to  their 
employees,  who  worked  under  proper  super- 
vision, not  to  use  scales  with  a  metal  disc  or 
paper  oag,  to  weigh  out  tea  for  any  customers 
other  than  those  above  referred.  The  res- 
pondents did  not  sell  tea  by  retail. 

The  beam  scales  in  question,  in  the  con- 
dition above  referred  to,  were  respectively 
used  for  trade  by  the  respondents  with 
the  customers  referred  to,  and  in  such 
cases  were  respectively  physically  incorrect 
to  the  extent  and  in  the  manner  above 
described. 

The  respondents  acted  fairly  towards 
their  said  customers  and  only  gave  them 
what  they  asked  for. 

The  appellants  contended  that  the  said 
beam  scales  were  respectively  false  or  ur^ust 
within  the  meaning  of  s.  25  of  the  Weights 
and  Measures  Act,  1878,  and  they  relied 
upon  the  case  of  Lane  v.  Hendall,  [1899] 
2  Q.  B.  673. 

The  respondents  contended  that  to  con- 
stitute an  offence  under  the  said  section,  the 
scale  must  be  false  or  ui\just»  with  reference 
to  thetradeuse  that  isinfact  being  made  of  it, 
and  they  relied  upon  the  cases  of  Withall  v. 
/Vonct«(1878),42  J.  P.,612  and  Crich  v.  Theo- 
bald  (1896),  64  L.  J..  M.  C.  216.  But  for 
the  fact  that  the  customers  had  recjuested 
the  respondents  to  supply  the  tea  in  such 
quantities  and  so  packed  as  aforesaid,  I 
should  have  followed  the  case  of  Jjane  v. 
EendaZly  and  convicted  the  respondents,  but 
it  appeared  to  me  to  be  impossible  to  say 
that  the  beam  scales  were  false  or  uigust  in 
the  face  of  such  request:  the  cases  of 
Withall  V.  Framds  above  referred  to,  and 
H<mr%%  V.  Alwood  (1893),  57  J.  P.  7, 
appeared  to  me  to  establish  the  contrary, 
and  I  accordingly  decided  to  dismiss  the 
informations. 

The  question  of  law  for  the  opinion  of 
the  court  is,  whether  upon  the  facts  above 
stated,  I  was  right  in  law  in  dismissing  the 
infonnation. 

Cecil  M.  Chapman. 

The  Weights  and  Measures  Act,  1878  (41 
<fe  42  Vict.  c.  49),  s.  25  provides  :—"  Every 
person  who  uses  or  has  in  his  possession 
for  use  for  trade  any  weight  measure  scale 
balance  steelyard  or  weij^hing  machine 
which  is  false  or  unjust,  shaO  be  liable  to  a 
fine  not  exceeding  £5,  or  in  the  case  of  a 
second  offence  £10,  and  any  contract,  bar- 
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gain  or  sale  or  dealing  made  by  the  same 
shall  be  void,  and  the  weight  measure 
scale  balance  or  steelyard  shall  be  liable  to 
be  forfeited." 

Dickens,  K.C.^  and  DdLdy  for  the  appel- 
lants.—The  decision  of  the  magistrate  was 
wrong.  He  seems  to  have  thought  because 
there  was  no  fraudulent  motive  on  behalf  of 
the  respondents  they  ought  not  to  have  been 
convicted,  but  he  has  not  kept  in  his  mind 
the  difference  between  s.  25  and  s.  26. 
Under  the  latter  section  fraud  has  to  be 
proved,  but  no  limitation  should  be  put  on 
s.  25  and  no  question  of  motive  ought  to  be 
raised.  The  section  forbids  any  person  to 
have  on  his  premises  "uniust  or  false 
scales, "  quite  irrespective  of  their  use.  The 
scales  in  question  had  been  manipulated  by 
putting  on  the  metal  disc  or  the  oag  under 
the  scoop  so  that  they  did  not  weigh  truly. 
The  case  of  Lane  v.  Bendall,  [1899J  2 
Q.  B.  673 ;  63  J.  P.  757,  is  precisely  in  point. 
There  a  tea  merchant  with  a  view  to  quicken 
the  process  of  weighing  out  tea,  weighed  the 
tea  without  putting  it  into  the  bag  in  which 
it  was  to  be  sold,  out  in  order  to  throw  on 
the  customer  part  of  the  cost  of  the  bag,  placed 
between  the  bottom  of  the  scoop  of  the  weigh- 
ing machine  a  piece  of  paper,  and  it  was  held 
that  he  ought  to  be  convicted.  The  case  of 
the  Great  Western  EaiL  Co.  v.  Baillie 
(1865),  5  B.  <k  S.  928 ;  34  L.  J.  M.  C.  31, 
shews  the  object  of  the  statute  [he  was 
stopped]. 

ff,  Avwy,  K.C.,  and  G,  EUiott,  for  the 
respondents. — ^The  facts  in  this  case  shew 
that  the  machines  were  accurate  and  just 
in  themselves,  and  they  therefore  complied 
with  s.  25.  The  brass  disc  and  the  paper 
bag  are  no  part  of  the  machine,  nor  can  it 
be  argued  that  the  scales  were  ui^ust 
because  of  the  way  they  were  being  used. 
The  respondents  here  were  asked  to  supply 
their  retail  customer  with  bags  of  tea  winch 
should  weigh,  tea  andpaper  bag  together,  a 
quarter  of  a  pound.  The  oags  were  supplied 
by  the  customer  and  duly  printed  with  an 
intimation  that  the  weight  of  the  bag  was 
included  in  the  weight  of  the  tea.  The 
respondent  was  carrying  out  the  orders  in 
the  most  expeditious  manner.  It  could  not 
be  argued  that  if  in  weighing  each  quarter 
pound  of  tea  he  had  put  a  paper  bagj  or 
a  brass  disc,  its  equivalent  in  weiffht,  into 
the  scale,  Uiat  he  was  committing  any 
offence  or  that  the  scale  was  "false  or 
unjust.'  Lane  v.  BendaU  {am,te\  can  be 
distinguished  on  the  ground  that  in  that 
case  the  seller  was  a  retail  dealer,  and  the 
customer  was  entitled,  when  he  asked  for  a 
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pound  of  tea,  to  have  a  pound  of  tea,  and 
not  a  pound  of  tea  and  paper.  There  was 
no  acquiescence  by  the  customer  to  have 
the  tea  so  weighed.  In  this  case  the  respon- 
dents were  carrying  out  the  express  orders 
of  the  customer.  Withodl  v.  Fra/nds  (1878), 
42  J.  P.  612  is  directly  in  point.  The 
judgment  of  Cogkburn,  C.J.,  in  that  case 
IS  an  authority  for  the  respjondents'  con- 
tention here.  Section  25  provides  that  every 
"  bar^n,  sale  or  dealing  made  by  the  false 
or  unjust  scale  shall  be  void.  In  this  case, 
therefore,  the  contract  of  sale  between  the 
respondents  and  the  retail  customers  would 
be  void,  it  is  clear  that  such  an  absurdity 
could  not  be  intended  on  a  fair  reading  of 
the  section.  The  case  of  the  GrecU  Western 
Rail,  Co,  V.  Baillie  (ante\  is  in  favour  of 
the  respondents.  In  that  case  the  machine 
was  ui\]ust  in  itself,  but  that  is  not  the  case 
here.  The  word  "uiyust"  in  the  section 
must  be  unjust  towards  the  purchaser. 

Dickens,  K.C.,  in  reply. — Francis  v.  With- 
all  {ante),  cannot  apply  to  this  case.  In 
that  case  a  merchant  in  using  his  weighing 
machine,  which  was  correct  in  itself,  used  to 
put  in  one  scale  a  barrow  under  the  sack, 
tor  the  convenience  of  lifting  the  sack  after 
it  was  weighed,  and  to  compensate  for  the 
barrow  and  sack  a  seven  pound  weight  was 
put  on  the  opposite  side  of  the  scale.  As 
the  barrow  and  sack  compensated  for  the 
seven  pound  weight,  the  machine  still 
remained  just,  but  in  the  present  case  the 
disc  or  paper  bag  was  put  on  one  side 
and  nothmg  on  the  other,  so  the  machine 
was  unjust  to  that  extent 

Cvr.  adv,  vult. 

December  9, 

Lord  Alvebstone,  C.J.— In  this  case  I 
confess  I  have  felt  very  great  difficulty  and 
I  am  very  anxious  not  to  appear  to  lay  down 
any  general  rule  or  any  rule  which  is  not 
applicable  to  the  particular  case.  I  have 
come  to  the  conclusion  after,  I  have  said, 
considerable  doubt,  that  the  argument  of 
Mr.  Dickens  is  correct,  and  that  the  appeal 
must  be  allowed.  There  seems  to  me  to  be 
two  classes  of  cases  :  the  cases  where  scales 
are  kept,  used  or  had  in  possession— that  is 
used  or  kept  for  use — ^in  a  state  which 
makes  them  false  or  ur^ust,  that  seems  to 
be  one  class  of  cases  which  come  under 
8.  25.  There  is  another  class  of  cases  where 
honest  scales  are  honestly  used  in  a 
particular  way  for  the  purpose  of  carrying 
out  a  particular  weighmg  operation.  The 
two  cases  are  illustrated  by  lAine  v.  Rendall 
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ante),  on  one  side,  and  by  Withall  v. 
rrancis  (ante),  on  the  other.  I  am  anxious 
that  I  should  not  be  thought  to  lay  down 
any  rule  that  it  is  an  infnngement  of  s.  25 
honestly  to  use  scales  that  are  otherwise 
just  for  the  purpose  of  carrying  out  a 
particular  operation  by  temporarily  a4just- 
mg  them  for  a  given  purpose,  and  the 
difficulty  I  have  really  felt  m  tnis  case  is 
within  which  class  of  cases  upon  the  facts 
this  ca.se  falls.  I  have  come  to  the  con- 
clusion, for  reasons  which  I  will  very  briefly 
state,  that  the  case  falls  within  the  class  of 
cases  in  which  the  person  against  whom  the 
proceedings  have  been  taken,  has  had  in  his 
possession  an  unjust  balance.  I  think  the 
real  difficulty  is  upon  these  facts  to  say 
whether  or  not  what  the  magistrate  has 
found  makes  what  was  being  done  of  a 
mere  temporary  adjustment  of  an  honest 
balance  for  use  for  a  particular  purpose  or 
having  in  his  possession  a  scale  which  was 
inaccurate  and  unjust  contrary  to  s.  25.  I 
think  on  these  facts  it  must  he  taken  that 
not  only  this  scale,  but  others  open  to  the 
same  objection  were  regularly  kept  in  that 
condition.  It  is  found  tnat  one  of  them  had 
a  metal  disc,  flxed  by  wire,  to  a4jiist  the 
weight  of  the  paper.  It  is  found  that  the 
other  had  a  folaed  paper  bag  placed  under- 
neath the  scoop  in  which  the  tea  was  being 
weighed,  or  in  other  words  the  two  scales 
are  in  such  a  condition  that  the  material 
put  into  the  weighing  scoop  would  not  be 
justly  weighed.  1  think  it  may  be  possibly 
not  an  unfair  method  of  construing  s.  25,  to 
say  that  while  there  may  be  a  temporary 
use  of  scales  so  as  to  make  them  carry  out 
a  particular  weighing  operation  which  is 
honest  and  desired  to  be  done,  the  instru* 
ment  in  its  normal  condition  as  kept,  must 
be  in  a  condition  to  weigh  justly,  by^  which 
I  mean  accurately,  that  which  is  put  in  it  to 
be  weighed.  In  this  case  the  scales  as  kept 
will  not  weigh  accurately  the  tea  that  is  put 
into  the  scoop,  it  will  weigh  it  plus  the 
weight  of  the  ^laper  bag,  which  is  undei^ 
neath  in  the  one  case,  and  the  metal  disc 
which  is  fastened  on  in  the  other.  Now, 
the  case  states  that  "the  respondents 
weighed  out  tea  only  for  those  customers 
who  were  retail  dealers  in  tea  who  requested 
to  be  supplied  with  it  so  packed.''  Such 
customers  supplied  the  bags  or  wrappers. 
"At  the  time  of  the  inspectors' said  visit 
other  scales  in  the  same  condition  as  the 
two  scales,  the  subject  of  the  information, 
were  being  used  at  the  respondents^ 
premises  for  weighing  out  tea  for  such 
customers  as  aforesaid  and  there  were  also 
in  use  a  number  of  scales  for  weighing  out 
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tea  in  full  weights,  and  all  these  last  men- 
tioned scales  were  correct  and  just.  Direc- 
tions had  been  given  by  the  respondents  to 
to  their  employees,  who  worked  under 
proper  supervision,  not  to  use  scales  with  a 
meial  disc  or  paper  bag  to  weigh  out  tea  for 
anv  customers  other  than  those  above 
referred  to."  I  think  that  statement  shews 
that  these  scales  complained  of  were  per- 
manently kept  in  that  condition,  and  that 
it  requii^ed  what  is  here  spoken  of  as  super- 
vision and  superintendence,  so  that  tney 
might  not  be  used  for  an  impropei  purpose. 
Therefore  it  seems  to  roe  that  that  points  to 
a  condition  of  things  which,  though  it  may 
be  perfectly  innocent  in  itself j  and  really  no 
substantial  breach,  yet  still  it  is  a  contra- 
vention of  the  section,  because  the  scales 
are  kept  in  a  condition  in  which  they  will 
not  accurately  and  justly  weigh  that  which 
is  put  in  to  be  weighed.  That  the  learned 
magistrate  took  that  view  of  the  facts  I 
think  is  clear,  from  the  grounds  upon  which 
he  dismissed  the  summons.  He  said : 
"  But  for  the  fact  that  the  customers  had 
requested  the  respondents  to  supply  the  tea 
in  such  quantities  and  so  packed  as  afore- 
said, I  should  have  followed  the  case  of 
Lane  v.  Eendall"  In  other  words  he  really 
has  rather  adopted  the  argument  with 
which  we  were  pressed  by  Mr.  Avory  in  his 
most  able  argument,  that  the  request  to 
carry  out  this  particular  M^eighing  operation 
was  an  answer  to  this  summons.  I  say  that 
if  I  had  come  to  the  conclusion  that  merely 
and  solely  for  the  time  when  these  scales 
were  being  used  for  this  particular  purpose, 
a  temporary  adjustment  was  made,  and  that 
that  was  not  found  to  be  the  condition  of  the 
scales  as  kept  by  the  respondents,  I  should 
have  come  to  a  different  conclusion.  I 
think  the  magistrate  has  meant  to  ilnd 
here  that  the  scales  were  kept  in  the  con- 
dition that  they  would  not  accurately 
wei^h—would  not  justly  weigh— what  was 
put  in  to  be  weighed  ;  that  being  so  he  has 
thought  that  the  mere  request  by  customers 
to  have  their  tea  so  weighed  was  an  answer 
to  the  summons  ;  I  have  therefore  come  to 
the  conclusion  that  the  appeal  ought  to  be 
allowed.  With  regard  to  the  authorities, 
of  course,  there  is  Crick  v.  Theobald  ;  so 
far  as  I  can  see  that  has  nothing  to  do  with 
the  case.  With  regard  to  Wiihml  y.  Francu^ 
that  undoubtedly  was  a  case  coming  within 
what  I  have  called  the  temporary  use  of 
proper  scales  for  a  given  purpose,  and  that 
18  why  I  am  so  anxious  it  snould  not  be 
thought  I  am  laying  down  a  rule  that  there 
is  anything  unlawful  in  doing  what  was  re- 
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co^ised  by  the  court  as  being  lawful  in 
Wiikall  V.  Francis.  With  regard  to  Lane  v. 
Bendall^  although  it  is  a  case  exactly  on 
the  lines  I  have  indicated,  I  do  not  think  it 
can  be  recognised  as  laying  down  the  rule 
apart  from  the  facts  of  that  case,  because  I 
have  not  the  slightest  doubt  that  in  Lane  v. 
Rendall  the  scales  were  bein^  used  for 
weighing  paper  and  tea  under  tne  name  of 
weighing  tea ;  therefore,  although  no  fraud 
was  found,  because  it  was  foundf  to  be  done 
for  other  purposes,  yet  the  scales  were  being 
in  fact  kept  and  used  in  the  unjust  condi- 
tion which  I  have  already  referred  to,  that 
is  to  say,  not  in  the  condition  of  weighing 
fairly  and  justly  the  tea  that  was  put  into 
the  scale.  This  is  obviously  a  technical 
breach,  and  one  which  I  do  not  suppose  it 
will  be  suggested  for  a  moment  that  the 
respondents,  who  are  weighing  tea  to  be 
put  into  bags  which  were  going  to  indicate 
that  the  paper  bag  was  to  be  weighed,  were 
doing  anything  in  the  least  morally  wrong, 
but  I  think  that  they  have  brought  them- 
selves within  the  mischief,  because  after  all, 
as  was  pointed  out  in  this  argument,  if 
supervision  is  reauiredfor  scales  so  adjusted 
they  may  be  used  at  times  when  that  super- 
vision fails  for  weighing  other  matters. 
Therefore  I  think  technicallv  there  was  a 
breach  of  this  section,  and  that  the  magis- 
trate ought  to  have  convicted,  notwithstand- 
ing there  had  been  a  request  by  customers 
to  have  their  tea  weighed,  so  that  the  weight 
of  the  bag  might  be  included.  I  therefore 
think  the  appeal  must  be  allowed. 

Lawrancb,  J.— I  am  of  the  same  opinion, 
on  the  ground  that  in  this  case,  beyond 
doubt,  tne  respondents  were  using,  or  had 
in  their  possession,  a  weight,  measure,  scale, 
and  so  forth,  which  was  false  and  unjust  at 
the  time  of  the  visit  of  the  inspector.  The 
object  of  the  statute  clearly  was  not  that 
there  should  be  an  inquiry,  when  it  has 
been  found  that  there  is  a  scale  being  used 
which  is  unjust,  as  to  whether  any  fraud 
had  been  committed  or  not,  because  if 
that  had  been  so  in  every  case  it  would 
have  been  necessary  for  the  respondent  to 
come  forward  and  say  ;  "  In  this  case  no- 
body was  taken  in."  The  question  is  not 
whether  it  was  false  and  unjust  towards 
the  particular  customer  who  was  using  it, 
but  whether  it  was  false  and  unjust  in  fact. 
Nobody  can  doubt  for  a  moment  it  was,  if 
used  by  anybody  else  upon  the  premises, 
false  and  unjust  at  that  time.  Nobody 
could  doubt  ff  the  disc  or  paper  had  been 
concealed,  that  that  woula  have  been  a 
fraud  ;  and  one's  idea  upoa  s.  25  is  streng- 
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thened  by  s.  26,  which  is  really  pointed  to 
fraudulent  user.  There  is  no  pretence  for 
saying  there  was  fraudulent  user  here,  but 
it  throws  the  burden  upon  inspectors  of 
weights  and  measures  to  inquire  every  time, 
whether  the  person  had  been  taken  in  or  not. 
The  effect  of  the  section  seems  to  me  to  be 
perfectly  clear  j  it  is :  Any  persons  who  have 
in  their  possession  weights  and  scales  which 
are  false  and  unjust  even  if  they  are  false  and 
unjust  in  a  manner  not  to  the  injury  of  the 
customer,  (because  if  that  had  been  so,  if  it 
had  been  concealed  from  him,  there  would 
have  been  an  offence  under  s.  26),  seem 
to  me  to  come  entirely  under  it,  and  to 
come  within  the  jud^ent  in  La/ne  v.  Ben- 
dcUL  I  therefore  think  that  this  appeal  must 
be  allowed. 

Kennedy,  J— I  am  of  the  same  opinion. 
In  the  information,  or  informations,  rather, 
with  which  the  magistrate  had  to  deal,  it  is 
to  be  noticed  as  stated  in  s.  1  of  the  case 
that  they  were  informations  charging  the 
respondents  with  using  for  trade  a  weighing 
machine,  to  wit,  a  beam  scale  which  was 
false  or  unjust.  Now,  speaking  entirely  for 
myself,  it  seems  to  me  that  the  object,  for  a 
very  obvious  public  reason,  which  was 
sought  to  be  attained  by  this  section,  and 
that  which  in  fact  it  does  attain  as  I  con- 
strue it,  is  this  :  That  the  instrument  itself 
must  be  such  as  in  its  condition,  whether 
on  a  particular  occasion  or  ^nerally,  when 
it  is  being  used  for  trade,  gives  a  just  and 
true,  that  is,  a  correct  result,  as  regards  the 
weight  of  the  thing  being  weighed,  the 
thing  placed  in  the  scales ;  and  if  you  have 
to  consider  an  adjustment  for  any  purpose, 
such  as  Mr.  Avory  in  his  very  able  arjOfu- 
ment  contended,  then  my  own  personal  view 
of  this  section  is  that  the  trader  must  make 
what  is  shown  by  the  weight  on  the  other 
side,  by  the  balance,  a  true  result  of  what  is 
being  weighed ;  but  if  with  the  most  honest 
intention,  and  at  the  request  of  the  pur- 
chaser, you  try  to  obtain  the  adjustment  by 
an  alteration  of  the  machine  itself,  you  are 
then  usin^  a  machine  for  trade  which  is 
false  or  unjust.  It  seems  to  me,  I  confess, 
that  all  the  argument  which  seems  (in  fact, 
it  is  so  stated  b^  the  learned  magistrate)  to 
have  weighed  with  him— and  to  have  turned 
the  scale,  if  I  may  say  so,  in  his  mind— as  to 
the  acquiescence  or  request  of  the  purchaser, 
is  nihu  ad  rem ;  and  I  will  give  an  illus- 
tration which  strikes  me,  at  any  rate  as  being 
an  illustration  which  shows  the  danger  of 
such  a  contention  prevailing.  A '  man,  a 
trader,  has  a  machine  which,  either  as  origi- 
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nally  constructed  or  by  reason,  we  will  say, 
of  some  accident  in  the  user,  becomes  to 
some  extent  inaccurate,  is  himself  liable 
under  the  section,  however  honest  his 
intent,  if  in  fact  he  uses  or  employs  an 
adjustment  which  is  not  an  adjustment  of 
the  thin^  within  the  scale,  that  is  the  thing 
to  be  weighed,  but  is  an  adjustment  which 
affects  the  truth  and  accuracy  of  the  weigh- 
ing machine.  Therefore  it  seems  to  me 
that^  while  I  was  struck  with  it  at  the  time, 

Sut  m  the  clear  and  persuasive  wavin  which 
Ir.  Avory  put  it,  there  is  a  fallacy  in  the 
analogv  suggested  of  an  adjustment  of 
scales  by  putting  in  a  weight  into  one  scale 
in  order  to  get  a  result  which  could  not  other- 
wise be  attained,  owing,  we  will  say,  to  the 
deficiency  of  a  three-pound  weight  when 
three  pounds  was  all  to  be  got  out  of  the 
other  side.  You  are  not  affecting  the  truth 
or  accuracy  of  the  machine  so  as  to  make  it 
false  or  unjust  if  you  are  putting  into  the 
scale  to  be  weighed  as  part  of  the  thing  to  be 
weighed,  any  weight  you  like,  because  then 
unjust  and  inaccurate.  Enter  a  purchaser 
who  says  :  "  I  want  to  have  tea  weighed." 
The  tmder  says:  "Well,  I  have  got  a 
machine  for  weighing,  but  it  is  inaccurate." 
"  Oh,  never  mind,"  says  the  purchaser,  "  we 
will  get  as  near  as  we  can.  Now,  I  have 
taken  the  strongest  case  that  you  could 
take  both  of  honesty  and  request ;  I  have 
no  doubt  in  my  mind  that  if  that  trader 
uses  a  machine  that  is  inaccurate,  and 
the  inspector  entered  the  shop  at  that 
moment  and  saw  the  operation  the 
section  would  apply.  It  must  apply* 
You  could  not  say  he  was  not  using 
a  machine  which  was  false  or  inaccurate. 
The  object  was  the  safety  of  the  public  in 
the  user,  as  well  as  the  possession  of  an 
accurate  machine.  An  accurate  machine  is 
one  that  shows  correctly  the  weight  of  the 
thing  put  into  the  opposite  scale  which  is 
to  hold  the  goods  to  be  weighed,  if  by 
reason  of  any  adjustment  of  the  machine, 
you  make,  not  the  thing  weighed,  accurately 
weighed,  but  make  the  machine  represent 
that  in  its  result  which  is  not  tne  fair 
weight  of  the  thing  in  the  scale  by  reason  of 
an  alteration  or  adjustment  of  the  machine, 
it  appears  to  me,  I  confess,  entirely  speaking 
for  myself,  that  whether  it  was  with 
acquiescence  or  without  acquiescence  on 
any  one  occasion  or  many  occasions  there 
would  be  user  of  the  machine  within  the 
section.  There  is  no  reason  why  you 
should  not  put  in  the  scale  any  weights  you 
like  to  make  the  three-pound  balance,  or 
because  you  have  got  a  weight  on  the  othet 
side  which  is  larger  than  the  one  you  want 
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to  obtain,  you  fill  up  the  tea  by  patting 
honestly,  of  coarse,  a  weight  in  the  scale. 
There  is  no  objection  to  that.  If  yoa  alter 
the  machine  itself,  so  that,  as  it  stands,  its 
contents  are  not'  truly  represented  on  the 
index  on  the  other  side,  it  seems  to  me  the 
Act  has  been  contravened  under  this  section, 
and  there  has  been  a  user  of  an  instrument 
which  is  in  fact  inaccurate  and  ui\just. 

Appeal  allowed. 

Solicitor  for  the  appellants  :  W.  A.  Blax- 
land. 

Solicitors  for  the  respondents :  Lamb,  Son 
and  Prance. 


e$  J.  P.  as. 

MARYLEBONE  POLICE   COURT. 


(Before  A,  Chichele  Plowden,  Esq., 
Metropolitan  Police  Magistrate.) 

Deeeniber  15,  22,  23  and  28,  1903. 

Paddinoton  Guardians  v.  Sullivan. 

Poor  law— Running  awav  and  leaving  chil- 
dren chargeable  —  Continuous  charge- 
ability  of  children— Second  offence  — 
Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
S.4. 

On  October  Ut,  1898,  the  three  children  of 
the  prisoner  became  chargeable  to  the 
parish  of  P — ,  and  had  ever  dnce 
reTnained  chargeable. 

On  Ntyvemher  IZth,  1900,  the  prisoner  was 
convicted  under  s,  4  of  the  Vagrancy 
Act  J 1824, /br  running  away  and  leav- 
ing the  children  charaeabUj  and  toas 
sentenced  to  one  montns  imprisonment. 
On  January  22ndf  1903,  a  warrant  was 
issued  for  Kis  arrest  in  respect  of  a  like 
offence^  and  on  December  \Uh^  1903,  he 
was  arrested  thereunder, 

Keldy  JirsL  that  there  had  been  no  ^'running 
away  by  ike  prisoner  within  the  mean- 
ing of  s,  4. 

And  secondly,  that  even  if  it  were  other- 
wise,  on  the  ground  that  there  had 
been  a  continuous  chargeability  of  the 
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children^  th^e  could  be  but  one  offence, 
and  for  that  the  prisoner  had  already 
steered  pwnishmant. 

Eugene  Sullivan  was  arrested  under  a 
warrant  dated  January  22nd,  1903,  charging 
him  that  he  did  on  December  16th,  1902, 
unlawfully  run  away,  leaving  his  three  chil- 
dren, whom  he  was  legally  bound  to  main- 
tain, whereby  they  had  become,  and  were 
then,  actually  chargeable  to  the  parish  of 
Padaington,  contrary  to  the  statute  in  that 
case  mcule  and  provided. 

It  appeared  from  the  evidence  of  Herbert 
Bannister,  the  general  relieving,  officer  to 
the  guardians  of  the  parish  of  Faddington, 
that  the  tiree  children  above  referred  to 
became  chargeable  to  the  parish  of  Padding- 
ton  on  October  1st,  1898,  and  had  remained 
chargeable  to  that  parish  ever  since.  On 
February  7th,  1899,  the  prisoner  was  sen- 
tenced to  three  months'  imprisonment  for 
running  away  and  leaving  the  three  chil- 
dren cnargeable,  and  on  November  13th, 
1900,  he  was  sentenced  to  one  month's  im- 
prisonment for  a  like  offence.  He  had  also, 
m  October,  1899,  been  charged  with  the 
same  offence,  but  was  on  that  occasion 
acquitted.  On  December  19th,  190)0,  the 
witness  had  seen  prisoner  and  told  him  that 
he  must  take  steps  to  take  the  three  chil- 
dren out  of  the  workhouse.  Witness  had 
not  seen  the  prisoner  since. 

Evidence  was  also  given  by  two  con- 
stables to  the  effect  that  previous  to  the 
arrest  of  the  prisoner  on  December  14th, 
1903  (being  some  eleven  months  subsequent 
to  the  issue  of  the  warrant)  they  had  made 
inquiries  for  the  purpose  of  discovering  the 
prisoner's  whereabouts,  but  in  vain,  al- 
though they  were  informed  he  had  been  in 
the  neighbourhood.  A  reward  had  been 
offeredfor  the  discovery  of  the  prisoner. 

It  is  provided  by  s.  4  of  the  Vagrancy 
Act,  1824,  that:  *^ Every  person  running 
away  and  leaving  his  wife,  or  his  or  her  child 
or  cnildren,  chargeable,  or  whereby  she  or 
they  or  any  of  them  shall  become  charge- 
able, to  any  parish,  township  or  place,  .  .  ,  . 
shall  be  deemed  a  rogue  and  vagabond 
within  the  true  intent  and  meaning  of  this 
Act."  And  s.  19  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876,  provides 
that :  "  Proceedings  may  be  taken  against 
any  person  who  runs  awav  and  leaves  his 
^e  or  his  or  her  child  chargeable,  or 
whereby  she  or  they  or  any  of  them  shall 
become  chargeable  to  any  union  or  parish 
at  any  time  within  two  years  after  the 
commission  of  the  offence ;  and  a  summons 
or  warrant  in  respect  thereof  may  be  issued 
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upon  the  information  of  any  relieving 
omcer  of  the  fniA^dians  stating  that  relief 
has  been  applied  for  on  behalf  of  the  wife 
or  child,  and  that  he  is  informed  and 
believes  that  the  husband  or  parent,  as  the 
case  may  be,  has  left  the  wife  or  child  and 
gone  away,  any  law  or  statute  to  the  con- 
trary, notwithstanding.' 

After  evidence  had  been  given,  the  magis- 
strate  suggested  that  there  had  only  been 
one  chargeabilitv  in  conseauence  of  the 
prisoner  having  "run  away,"  and  that  the 
prisoner,  having  been  already  punished,  was 
purged  of  his  offence. 

E,  A,  Collins,  solicitor,  for  the  guardians, 
submitted  that  "  running  away,  etc. "  was  a 
continuous  offence:  that  the  prisoner  had 
clearly  committed  that  offence  was  apparent 
from  the  fact  that  for  over  ten  months  he 
had  evaded  arrest,  and  that,  in  spite  of 
a  reward  having  been  offered.  If  the  view 
suggested  by  the  magistrate  were  upheld 
the  effect  would  be  that  a  man  like  the 
prisoner  could,  by  serving  one  term  of 
imprisonment,  always  have  his  children 
maintained  out  of  the  rates. 

The  magistrate  gave  the  following  written 
judgment :  On  November  13th,  1900,  the 
prisoner  was  sentenced  at  this  court  to  one 
month's  imprisonment  for  running  away 
and  leaving  his  children,  whereby  they 
became  chargeable  to  the  Paddington 
Guardians.  On  the  expiry  of  his  sentence 
he  had  an  interview  with  the  relieving 
officer,  and  was  invited  to  remove  the 
chargeability.  This  he  has  not  done.  The 
children  are  still  in  the  workhouse,  and  the 
cost  to  the  ratepayers  has  now  reached  the 
formidable  sum  of  £250.  In  January  of 
the  present  year  a  warrant  was  applied  for, 
Vr'hich  was  executed  only  during  tne  current 
month,  and  the  prisoner  now  stands  charged 
with  running  away  and  leaving  his  family 
chargeable  on  December  15th,  1902.  It  is 
not  very  apparent  why  December  15th, 
1902,  should  nave  been  selected  more  than 
any  other  date  since  the  prisoner  came  out 
of  gaol,  but,  whatever  the  reason  may  be, 
that  seems  to  me  to  be  the  date  by  which 
the  prisoner's  conduct  on  the  ¥rarrant  must 
be  iudged,  and  by  which  he  must  stand  or 
fall.  The  first  question  that  seems  to  arise 
is  whether  the  prisoner  has  committed  a 
fresh  offence.  It  seems  clear  that  there  was 
no  running  away  in  December,  1902,  in  the 
literal  sense  of  that  expression,  whereby  the 
prisoner's  family  became  chargeable  from 
that  day.  The  prisoner's  family  were 
already,  and  had  been  for  a  long  time,  in 
the    Paddington    Workhouse.     It  is  said 
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there  was  a  running  away  within  the  statute 
if  the  prisoner  wilfully  concealed  himself 
and  so  kept  his  children  in  the  workhousev 
and  authority  is  cited  for  this  in  the  case  of 
Gttardta/M  of  Cambridge  Union  v.  Parr 
(1861),  27  J.  P.  518  ;  10  C.  B.  (n.s.)  99,  and 
the  language  used  by  Erle,  C.J.— I  do 
not  thmk,  however,  that  anything  was 
decided  in  that  case  contrary  to  the  plain 
meaning  of  the  statute— that,  whether  a 
man  runs  away  or  hides  himself,  it  is  no 
offence,  unless  thereby  the  wife  and  children 
become  chargeable.  But  it  is  contended 
that  no  fresh  offence  is  necessary;  that 
what  the  prisoner  is  really  guilty  of  is  a 
continuing  offence;  in  other  words,  that 
the  sentence  he  has  undergone  does  not 
expiate  his  crime,  but  that  the  running 
away  for  which  he  was  convicted  continues 
until  he  has  either  removed  the  charge- 
ability  or  given  some  explanation  to 
the  ^ardians,  which  to  their  minds 
is  satisfactory,  for  his  not  having  done 
so.  This  seems  to  me  a  very  serious 
proposition,  for.  logically  considered,  it  must 
go  to  the  length  tnat  it  places  the  future 
liberty  of  a  prisoner,  who  has  undergone  a 
term  of  imprisonment,  absolutely  at  the 
mercjr  of  tne  guardians.  Chargeability 
implies  a  pecuniary  obligation.  If,  there- 
fore, a  discharged  prisoner  is  unable  to 
satisfy  the  pecuniary  obligation  forthwith— 
which  is  only  too  likely — it  is  open  to  the 
guardians  to  prosecute  for  a  continuing 
offence,  and  the  prisoner  may  pass  the 
remainder  of  his  life  in  serving  a  succession 
of  terms  of  imprisonment,  in  fact,  for  no 
other  offence  than  that  of  being  pecuniarily 
unable  to  discharge  a  money  obligation, 
which,  like  an  ever-lengthening  chain,  is  more 
formidable  at  each  successive  release  from 
confinement.  Moreover,  in  this  particular 
case,  it  is  not  easy  to  see  why  the  guardians 
delayed  so  long  in  taking  proceedings,  for  if 
there  is  a  continuing  offence  the  prisoner 
has  been  in  fault  since  he  came  out  of 
prison  in  1900,  and  no  warrant  is  applied 
tor  until  January,  1903.  In  the  absence  of 
authority — and  none  has  been  given — I  do 
not  feel  myself  able  to  accept  this  view  of 
the  guardians,  or  to  regard  tne  alleged  duty 
in  the  prisoner  of  removing  the  charge- 
ability  anything  higher  than  a  moral  duty. 
But  between  such  a  moral  duty  and  a  1^^ 
obligation,  there  is  a  wide  distinction.  In 
my  opinion  the  prisoner  before  me  purged 
himself  of  the  crime  of  running  away  when 
he  suffered  his  month's  imprisonment  in 
November.  1900.  The  sentence  may  have 
been  wholly  inadequate  and  it  may  lead  to 
obvious  inconveniences,  but  there  can  be  no 
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fresh  panishment  widiout  a  fresh  offence. 
It  must  be  borne  in  mind  that  the  offence 
created  by  the  statute  is  a  criminal  offence, 
and  it  is  a  root  principal  of  the  criminal  law 
that  no  man  can  be  punished  twice  for  one 
and  the  same  offence.  There  must  be  a 
repetition  of  the  crime  before  it  can  be  re- 
punished.  Moreover,  the  sentence  which 
the  prisoner  received  was  unconditional. 
Suiety,  if  there  was  any  such  legal  obliga- 
tion resting  on  the  prisoner,  as  is  contended, 
to  report  himself  to  the  guardians  and  to 
arrange  for  removal  of  the  chargeability  on 
coming  out  of  prison,  he  should  be  informed 
of  this  at  the  time  of  the  sentence,  other- 
mse  how  is  he  to  know  that  his  punishment 
differs  from  that  of  any  other  prisoner  who 
serves  his  sentence  1  He  naturally  believes 
that  he  has  paid  the  full  penalty,  and  has 
no  idea  that  behind  it  there  is  a  money  debt 
still  to  be  satisfied,  increasing  day  by  day, 
and  leaving  his  liberty  absolutely  at  the 
mercy  of  the  board  of  guardians.  For  this 
same  reason,  if  I  was  required  to  do  so,  I 
should  find  ^eat  difficultv  in  saying  that 
the  prisoner,  m  fact,  wilfully  concealed  him- 
self. There  is  no  positive  evidence  that  he 
attempted  anything  of  the  kind.  Whether 
he  was  anxious  to  hide  must  depend  on 
what  was  in  his  mind,  and  no  thought  of 
hiding  would  be  in  his  mind  unless  there 
was  reason  for  it  j  and,  if  he  wa.s  unaware 
that  he  was  committing  a  continuing  offence 
of  which  no  hints  had  ever  been  given  him, 
there  could  be  no  reason  for  it  So  that 
the  mere  fact  that  he  was  not  easily  dis- 
covered by  the  parish  officer  and  by  the 
police  does  not  seem  to  me  to  amount  to 
very  much.  The  rigour  and  skill  of  the 
search  are  as  much  in  question  as  the  hid- 
ing of  himself  by  the  prisoner.  He  could 
onlv  be  convicted  by  drawing  an  inference, 
and  inferences  at  the  best  are  apt  to  be 
dangerous.  Moreover,  in  a  criminal  case 
the  prisoner  is  entitled  to  all  reasonable 
doubt,  so  that  on  the  whole,  on  the  law  and 
on  the  facts,  I  think  he  must  be  discharged. 

Prisoner  discharged. 
Case  granted. 

Solicitors  for  the  guardians  :  Collins  and 
Cook. 
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KING'S   BENCH   DIVISION. 


(Before  Lord  Alvbrstone,  L.C.J.,  Wills 
and  Channell,  J  J.) 

July  15,  1903. 

Cooper  v,  Hawkins. 

Statute  binding  Crown — Crown  not  named 
— Implication — Public  safety  —  High- 
way in  a  town— Locomotive  propelled 
by  steam,  exceeding  statutory  limit  of 
speed— Locomotives  Act,  1865  (28  <fc 
29  Vict  c.  83),  s.  4. 

The  appellant  vhis  convicted  at  petty  sessions 
for  driving  a  locomotive  propelled  by 
steam  on  a  public  highway,  through  a 
toufn,  at  a  greater  speed  thJan  ttco  miles 
an  hour,  contrary  to  the  provisions  of 
s,  A  of  the  Locomotives  Act,  1865.  it 
was  stated  in  a  special  case  for  the 
opinion  of  the  High  Court,  that  the 
appellant  wa>s  employed  and  paid  by 
Rvs  Majesty's  Princijxd  Secretary  oj 
State  for  the  War  Department^  with,  the 
rating  of  leading  engine-driver,  and 
that  the  locomotive,  which  was  the 
property  of  his  Majesty,  was  drinyen  by 
the  appellant,  in  the  course  of  his  duty, 
and  %n  accordance  with  the  orders  of  his 
suj)erior  officer.  The  locomotive  was 
driven  at  a  speed  of  over  three  miles  an 
hov/r. 

Held,  that  the  conviction  must  be  quashed, 
as  s,  4  of  the  Locomotives  Act,  1865,  did 
not  hiiid  the  Crown,  either  by  express 
provision  or  by  necessary  implication, 

Gorton  Local  Board  of  Health  v.  Prison  Com- 
missioners (1887),  hitherto  unreported; 
but  see  post,  68  J,  P,  27,  followea. 

Case  stated  by  ^yQ  justices  of  the  peace 
in  and  for  the  petty  sessional  division  of 
Odiham,  in  the  county  of  Southampton, 
under  the  statutes  20  &  21  Vict.  c.  43,  s.  2, 
and  42  <fe  43  Vict.  c.  49,  s.  33,  and  any  Acts 
amending  the  same,  for  the  opinion  of  the 
High  Court. 

The  appellant  api)eared  before*  us  at  a 
court  of  summary  jurisdiction,  sitting  at 
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Aldershot,  within  the  said  division,  on 
March  12th,  1903,  on  an  information  laid 
by  the  respondent,  and  charging  that  he  on 
February  26th,  ld03,  at  Aldershot,  in  the 
said  county  of  Southampton,  did  unlawfully 
drive  a  certain  locomotive,  |)ropelled  by 
steam,  along  a  certain  public  highway  there 
situated  (to  wit)  Welhngton  Avenue,  at  a 
greater  speed  than  two  miles  an  hour  (to 
wit)  at  a  speed  of  about  three  miles  an  hour 
(contrary  to  s.  4  of  the  Locomotives  Act, 
1865  (28  &  29  Vict.  c.  83).  The  following 
facts  were  proved  or  admitted  before  us  : 

1.  The  appellant  is  a  civilian,  and  had 
for  six  and  a  half  years  last  past  been  and 
4;hen  was  emploved  and  paid  by  His 
Majesty's  Principal  Secretary  of  State  for 
the  War  Department,  on  behalf  of  his 
Majesty,  with  the  rating  of  leading  engine- 
driver. 

2.  The  respondent  is  a  superintendent  of 
police  in  the  Hants  Constabulary,  stationed 
at  Aldershot  aforesaid. 

3.  On  February  26th,  1903,  at  about 
5.30  p.m.,  the  appellant  was  driving  a 
locomotive  with  one  truck  attached  along 
Wellington  Avenue,  in  the  town  of  Aldershot. 
as  in  the  information  mentioned,  at  a  speea 
of  over  three  miles  an  hour. 

4  The  locomotive,  so  driven  by  the 
appellant  as  aforesaid,  was  the  property  of 
his  Majesty,  and  the  appellant  was  so  driv- 
ing the  said  locomotive  in  the  course  of  his 
duty,  as  such  servant  as  aforesaid,  and  in 
Accordance  with  the  instructions  of  his 
superior  officer,  the  coal  in  the  truck  being 
required  for  use  that  night  in  the  balloon 
factory. 

5.  If  the  appellant  and  the  said  locomo- 
tive were  subject  to  the  provisions  of  s.  4  of 
the  Locomotives  Act,  1865,  then  the  appell- 
ant was  guilty  of  an  offence  under  that 
section. 

It  is  contended  on  behalf  of  the  appellant, 
that  the  said  section  did  not  apply  to  the 
appellant  as  being  a  servant  of  hLS  Majesty, 
or  to  the  said  locomotive  as  being  the  pro- 
perty of  his  Majesty,  and  bein^  driven  in 
manner  aforesaid,  m  the  service  of  his 
Majesty.  We  were  of  opinion  that  the  said 
section  applied  to  the  appellant  and  the 
said  locomotive,  and  convicted  the  appellant. 
The  Question  ot  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  is 
whether  upon  the  facts  above  stated  we 
ought  to  have  acquitted  the  appellant.  If 
the  court  is  of  opinion  that  we  ought  to 
have  acquitted  the  appellant,  then  the  con- 
viction is  to  be  quasned,  and  the  court  is 
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asked  to  make  such  further  br  other  order 
as  the  court  may  think  proper. 

Given  under  our  hands  and  seals  at  a 
court  of  summary  jurisdiction,  sitting  at 
Aldershot,  in  the  county  of  Southampton, 
this  7th  day  of  May,  1903. 

Qeorge  T.  Biroh. 
H.  Foard  Harris. 
Henry  Pidcock  B.ynzejJj, 
Henry  Wells. 
Hubert  W.  S.  Gibson. 

Section  4  of  the  Locomotives  Act,  1865, 
provides  as  follows  :  Subject  and  without 
preiudice  to  the  regulations  hereinafter 
authorised  to  be  made  by  local  authorities, 
it  shall  not  be  lawful  to  drive  any  such 
locomotive  along  any  turnpike  road  or 
public  highway  at  a  greater  speed  than 
lour  miles  an  hour,  or  through  any  city, 
town,  or  village  at  a  greater  speed  than  two 
miles  an  hour  j  and  any  person  acting  con- 
trary thereto  shall  for  every  such  offence, 
on  summary  conviction  thereof,  forfeit  any 
sum  not  exceeding  ten  pounds. 

Sir  Edtoard  Carson  {Solicitor- General), 
and  H,  Sutton,  for  the  appellant. — The 
justices  were  wrong  in  holding  that  section 
4  of  the  Locomotives  Act,  1865,  applied  U) 
the  appellant  and  his  engine.  A  statute 
does  not  bind  the  Crown,  unless  it  is  so 
stated  expressly  or  by  necessary  impli- 
cation. See  Trillion  v.  Berkley  (1562), 
Plowd.  223,  where  it  is  said,  at  pp.  239,  240 : 
"  For  it  is  usual  for  the  legislature,  in  Acts 
of  Restraint,  which  they  intend  to  bind  the 
King,  to  name  him  expressly,  and  if  he  is 
not  expressly  named,  it  has  always  been 
taken  heretofore,  that  the  legislature 
intended  only  to  bind  the  subjects  and  to 
make  the  Act  extend  to  them,  and  not  to 
the  King,  for  he  is  favoured  in  all  exposi^ 
tions  of  Acts.  And  because  it  is  not  an 
Act  without  the  King's  assent,  it  is  to  be 
intended  that  when  the  King  gives  his 
assent,  he  does  not  mean  to  preiudice  him- 
self, or  to  bar  himself  of  his  libertv  and 
privilege,  but  he  assents  that  it  shall  be  a 
law  among  his  subjects.  And  so  inasmuch 
as  the  Act  is  made  by  the  subjects,  who,  it 
is  to  be  presumed,  would  not  restrain  the 
King,  and  also  by  the  King  himself,  who 
cannot  be  presumed  to  mean  to  restrain 
himself.  The  expositors  of  Acts  hereto- 
fore, have  well  collected  from  the  intent  of 
them,  that  the  King  should  be  exempted 
out  of  the  general  words  of  restraint  unless 
he  is  expressly  named  and  restrainea.''  The 
Crown  IS  not  named  in  this  section,  neither 
can  it  be  said  that  the  Crown  is  bound  by 
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necessary  implication.  On  the  contrary,  it 
is  stated  that  local  authorities  are  to  be 
authorised,  under  the  Act,  to  make  bye- 
laws.  It  could  not  be  contended  that  the 
Crown  should  be  bound  by  any  byelaw  the 
local  authority  might  make.  Neither  can  it 
be  suggested  that  the  afjpellant  drove  his 
engine  so  as  to  cause  a  nuisance  or  tcj  endan- 
ger the  safety  of  the  public.  See  Gorton 
LoccU  Board  of  Health  v.  Prison  Com- 
nUsiioners  (1887),  (hitherto  unreported,  but 
see  posty  68  J.  P.  27)  ;  Attorney-General  v. 
Donaldson  (1842),  10  M.  &  W.  117  ;  E.  v. 
Cook  (1790),  3  T.  K.  519 ;  and  H&msey  Urban 
Council  V.  Htmndl,  [1902]  2  K.  B.  73. 

C.  A.  EusselL  K.C.,  and  Ricketts^  for  the 
respondent.- -Tnis  section  is  one  for  the 
public  benefit  and  for  the  safety  of  the 
public  on  the  public  highway,  and  there- 
fore binds  the  Crown  by  implication 
(Bacon's  Abr. :  Title  Prerogative  E.  (5), 
Com.  Dig.  Title  Parliament,  R.  (8).)  There 
may  be  sections  in  the  Act  which  do  not 
bind  the  Crown,  but  the  court  is  solely 
concerned  with  that  part  of  section  4  which 
deals  with  the  driving  of  "  such  "  locomotives 
through  villages  or  towns.  The  provision 
deals  with  a  public  danger,  which  is  in  no 
way  minimis^  by  the  driver  being  a  ser- 
vant of  the  Crown,  if  the  statutory  limit 
of  speed  is  exceeded.  The  nuisance  and 
danger  remain  the  same  if  a  locomotive  is 
driven  furiously  by  a  royal  servant  or  a 
civilian.  It  cannot  be  contended  that  the 
user  of  royal  horses  or  government  bicycles 
is  unrestrained  by  statute  where  the  Crown 
is  not  named.  The  fact  that  the  appellant 
was  acting  under  orders  is  immaterial.  The 
Crown  has  done  no  wrong,  but  the  appellant 
himself  has,  although  he  was  using  a  Crown 
locomotive  and  acting  under  supenor  orders. 
The  sole  question  is,  whether  Crown  pro- 
perty is  exempt  from  the  section,  however 
improperly  it  may  be  used.  FChannell,  J. 
If  the  driver  was  intoxicated,  for  instance, 
might  he  not  be  convicted  personally  1j 
Yes,  and  if  that  is  so  the  appellant  is  per- 
sonally liable  here,  and  it  is  the  improper 
use  of  the  locomotive  which  renders  him  so. 
The  case  of  WUlion  v.  Berkley ^  supra^  was 
concerned  with  the  statute  de  Bonis. 
Homsey  Urban  Cotmcil  v.  Hennell^  sujyra, 
is  not  m  point,  as  the  decision  there  was 
that  Crown  property  was  not  liable  for 
rates,  under  a  statute  which  did  not  name 
the  Crown.  There  was  no  question  of 
nuisance  or  danger  to  the  public.  See 
jB.  v.  Kent  JJ.  (1889),  24  9.  B.  D.  181. 
The  magistrates  were  right  m  convicting 
the  appellant. 
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The  Solicitor-General  was  not  called  on 
to  reply. 

Lord  Alverstonb,  L.C.J.— Upon  the 
general  question  of  when  statutes  should  or 
should  not  be  held  to  bind  the  Crown,  I  do 
not  think  I  can  add  anything  to  what  I  said 
in  ffomsey  Urban  District  Council  v.  Hen- 
nell,  sujyra^  a  judgment  in  which  my 
brothers  Darling  and  Channell,  JJ., 
concurred.  In  that  case  I  endeavoured,  as 
far  as  I  could,  to  ascertain  what  authorities 
bore  upon  the  matter,  that  were  really  of 
importance.  I  do  not  wish  to  repeat  what  I 
then  said,  but  I  see  no  reason  to  expreas 
myself  differently  upon  this  question,  from 
the  way  in  which  I  gave  my  opinion  in  the 
judgment  in  that  case.  If  it  should  be 
thought  necessary  to  report  this  case,  I  think 
it  is  very  important  that  those  parts  of  the 
judgments  of  Day,  J.,  and  my  brother 
Wills,  J.,  in  the  case  of  G&rton  Local 
Board  of  Health  v.  Prison  Commissioners^ 
supra,  which  have  been  read,  should  be 
reported,  because,  I  think,  if  I  may  be 
allowed  to  say  so,  they  are  of  great  value 
upon  this  question.  They  proceed  upon 
rather  different  considerations  to  those 
which  we  had  before  us  in  the  Homsey 
Ca^e,  supra,  and  I  think  that  they  are  a  very 
valuable  contribution  to  the  law  on  this 
Question,  if  it  be  considered  to  need  eluci* 
aation.  Therefore  I  do  not  wish  to  add 
anything  upon  the  general  question  of  what 
statutes  do  and  do  not  bind  the  CroWn. 

I  do  not  overlook  what  I  ventured  to 
refer  to  in  Homsey  Urban  DistHct  Coun- 
cil V.  Hennell^  supra,  that  there  may  be 
general  provisions  of  a  public  character 
which  may  bind  the  Crown ;  and  the 
difficulty,  if  any  difficulty  arises  in  this 
case,  is  the  point  Mr.  Russell  has  raised, 
that  s.  4  of  the  Highways  Act,  1865,  is 
such  a  provision,  and  that  bein^^  a  section 
prohibiting  the  use  of  a  locomotive  upon  a 
road  in  a  town  or  village  at  a  greater  speed 
than  two  miles  an  hour,  it  must  be  held  to 
be  enacted  for  the  public  safety,  and  that 
therefore,  on  the  principles  to  which  he 
referred,  the  section  ougnt  to  be  held  to 
bind  the  Crown.  Without  in  any  way  throw- 
ing the  least  doubt  upon  what  I  have  said, 
and  I  have  endeavoured  to  repeat,  I  cannot 
myself  regard  such  a  section  as  this  as  coming 
within  that  category,  and  if  I  compare  it 
with  the  provision,  which  was  the  subject 
of  consideration  in  the  case  of  GarUyn  Jjocal, 
Board  of  Health  v.  Prison  Commissioners^ 
supra,  it  is  plain  that  the  section  in  this  case 
comes  far  less  within  the  category  of  pro- 
visions for  the  public  safety  than  thQ  one 
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then  under  consideration.  The  section  in 
the  Gorton  Ccise  was  to  the  effect  that  a 
building  should  not  be  occupied  unless  pro- 
perly inspected  by  a  sanitary  authority.  It 
IS  obvious  that  with  regard  to  a  section 
which  gives  power  to  a  local  authority  to 
make  byelaws  and  regulations,  and  which 
limits  tne  speed  of  these  locomotives  to 
two  miles  an  hour,  there  are  many  con- 
siderations apart  from  and  besides  th£  para- 
mount importance  of  public  safety,  which 
would  make  it  a  proper  thing  for  such  a  bye- 
law  to  be  passed,  and  such  an  enactment  to 
be  made  under  ordinary  circumstances. 
Speaking  only  for  myself,  I  do  not  think 
that  that  section,  having  reeard  to  its  lan- 
guage and  objects^  and  to  the  power  given 
to  local  authorities  to  vary  it,  can  be  con- 
sidered a  general  enactment  of  the  character 
to  which  Mr.  Russell  referred.  That  being 
so,  what  are  the  facts  in  this  particular 
case  ?  The  magistrates  have  found  that  the 
locomotive  so  ariven  by  the  appellant  was 
the  property  of  his  Majesty,  and  the  apel- 
lant  was  so  driving  the  said  locomotive  in 
the  course  of  his  duty  as  such  servant, — 
that  was  as  an  authorised  driver,~and  in 
accordance  with  the  instructions  of  his 
superior  officer.  I  wish  myself  to  empha- 
sise that  which  has  been  pointed  out  by 
the  learned  Solicitor- General  in  his  argu- 
ment. No  question  of  nuisance  arises  here, 
or  of  anything  done  which  was  unnecessary, 
or  of  an  individual  act  by  the  driver,  apart 
from  the  performance  of  his  duty  as  a 
servant  of  tne  Crown,  using  the  property  of 
the  Crown,  under  the  direction  of  the 
Crown.  Therefore  the  personal  element  in 
a  charge  against  a  man,  either  criminal  or 
civil,  in  consequence  of  his  own  conduct,  in 
my  opinion,  cannot  be  justly  and  properly 
raisea  in  this  case  ;  and  in  fact  Mr.  Etcssell 
does  not  so  contend.  He  does  contend,  in 
order  to  justify  the  conviction,  that  there 
is  a  prohibition  against  the  use  in  such  a 
place  by  anybody,  including  the  Crown 
authorities,  of  a  locomotive  at  a  speed 
above  two  miles  an  hour.  If  that  is  the 
proposition,  I  think  that  this  statute  is  not 
one  which  binds  the  Crown,  and  that  in  a 
case  which  negatives  any  suggestion  of  in- 
dividual conduct  constituting  the  offence, 
which  solely  comes  before  us  with  reference 
to  the  use  of  a  Crown  locomotive  by  a 
Crown  servant  in  the  performance  of  mili- 
tary duties,  as  beinff  a  oreach  of  the  statute, 
we  ou£[ht  to  hold  tnat  the  section  does  not 
prohibit  such  an  act,  and  does  not  bind  the 
Crown  in  that  sense.  It  is  obvious 
there  must  be  occasions  when,  in  the  per- 
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formance  of  military  duties,  it  would  be 
absolutely  necessary  for  locomotives  ^  to  be 
driven  at  a  greater  speed  than  two  miles  an 
hour.  I  mention  that,  not  for  the  purpose 
of  enforcing  the  argument,  but  to  point  out 
that  there  is  no  general  principle  why  such 
a  section  so  worded  and  giving  such  powers 
as  it  does,  should  be  held  to  bind  the  Crown. 
I  am,  therefore,  of  opinion  that  the  appMeal 
ought  to  be  allowed,  and  the  conviction 
quashed. 

Wills,  J.— I  am  entirely  of  the  same 
opinion.  I  cannot  help  thinking  that  the 
fact  that  the  section  would,  at  the  will  of 
the  local  authorities,  subject  the  persons 
who  arc  engaj;ed  in  duties  of  this  Kind  to 
liabilities  which,  at  the  time  the  Act  was 
passed,  could  not  be  known  or  foreseen^  is  a 
strong  argument  against  the  supposition 
that  the  Crown  consented  beforehand  to 
allow  itself  to  be  bound  by  an  Act  of  Parlia- 
ment which  provided  for  byelaws  to  be 
imposed  by  local  authorities  to  be  made 
after  the  passing  of  the  Act.  I  do  not  know 
whether  tnere  is  any  decision  on  that  point ; 
I  rather  think  there  is  not.  I  know  tnat  in 
a  case  relating  to  a  factory,  the  question 
has  arisen  from  time  to  time  ;  and  i  happen 
to  know  that  some  years  ago,  the  London 
County  Council  wanted  to  apply  their  bye- 
laws as  to  streets,  to  the  buildings  which 
had  been  built  on  the  Chelsea  Hospital  pro- 
perty. The  Crown  objected,  and  said  it 
was  not  bound  by  byelaws  of  that  kind,  and 
I  know  that  the  London  County  Council 

five  way.  Therefore  the  question  is  of  a 
ind  that  has  already  arisen,  and  is  one  as 
to  which  the  fact  of  a  power  to  local  autho- 
rities to  make  byelaws  being  included  is  a 
strong  argument— I  do  not  say  a  conclusive 
arffument,  for  there  may  be  other  con- 
siderations which  outweigh  it — a  strong 
argument  against  holding  that  the  Crown  is 
boimd  by  a  section  containing  such  pro- 
visions. I  agree  with  my  loro,  this  is  not 
one  of  those  enactments  of  paramount  im- 
portance to  public  safety,  which  require 
that  a  great  public  department  should  be 
responsible,  if  its  servants  in  the  perform- 
ance of  tneir  duty,  and  acting  under 
orders,  should  contravene  its  terms.  I 
cannot  help  thinking  that  many  of  the 
considerations  which  were  relied  upon  in 
the  lud^eut  of  my  brother  Day  and 
myself  m  the  case  of  Gorton  Local 
Board  of  Health  v.  Prison  Commissioners, 
supra,  are  quite  correct  in  principle,  ana 
are  founded  upon  sound  reasoning.  I 
think  they  apply  in  this  case,  and  apply 
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with  rather  more  than  usual  force,  because 
this  is  an  Act  of  Parliament,  which,  if  it 
binds  the  Gro^n,  must  bind  all  the  great 
departments  of  State,  and  therefore  oind 
the   military   department.      The   military 
department  is  of  such  a  character  that  to 
allow  this  kind  of  interference  might  ham- 
per exceedingly  the  services  of  that  portion 
of  it  which   was   required  at   the   time. 
Occasionally  soldiers  are  required  not  as 
performing  militaiy  duties  in  one  sense  of 
the  word,  although    under   military  com- 
mand, but  are  required  to  i>erform  civilian 
duties  and  to  act  as  good  citizens  bv  helping 
to  put  down  disturbances  and  to  keep  the 
peace.      Under  such  circumstances   there 
may  be  a  very  paramount  necessity  for  great 
speed   being  used  in  the    convevance  of 
materials,  and  of  what  is  wanted  for  the 
performance  of  the  duties  which  the  soldiers 
are  ordered  to  undertake,  for  the  sake  of 
preserving  the  public  peace.    An  army  can- 
not exist— at  feast  it  cannot  exist  for  any 
useful  purpose  -  without  there  being  oppor- 
tunities for  manoeuvering  and  practising, 
which  could  not  be  carried  out  on  any  large 
scale  if  regulations  of  this  kind  were  to  oe 
enforced,  and  to  transfer  them  at  every  turn 
in  the  performance  of  their  duty.    It  seems 
to  me,  therefore,  that  this  is  not  an  enact- 
ment which  ought  to  be  held  to  bind  the 
Crown.     Of  course,  that  proposition  does 
not  exhaust  the  case,  because  it  might  per- 
fectly well  be  that  although  the  man  was 
driving  an  engine  which  belonged  to  the 
Crown  and  to  nobody  else,  the  act  of  over- 
driving might  be  his  own  personal  act    It 
might  be.  as  my  brother  Channell  sug- 
gested,  tnat  the  man  was  drunk  or  in  a 
condition  or  under  circumstances  in  which 
he  certainly  was  not  performing  a  public 
duty  or  actmg  in  accordance  witn  superior 
orders.     But  in  this  case  that  point  does 
not  arise.    When  I  heard  the  case  read  I 
understood,  and  I  do  not  see  any  reason  to 
depart  from  that  understanding,  that  the 
excess  of   ppeed  was  in  conformity  with 
orders.      It  may  be  that  they  were   not 
specific  orders  to  go  more  than  three  miles 
an  hour,  but  he  was  told,  as  I  read  the  case, 
that  the  coal  was  to  be  conveyed  before 
nightfall  to  a  particular  place,  and,  as  I 
understand  the  words,  or  else  there  is  no 
meaning  in  them,  it  was  necessary  in  order 
to  effect  this,  that  he  should  go  at  a  pace 
which  exceeded  the  limits  imposed  by  the 
section.    If  so,  this  is  a  case,  beyond  all 
doubt  in  which  the  act  of  the  man  is  the 
act  of  the  Crown.    If  so,  there  cannot  be 
any  question,  assuming  we  are  right  in  hold- 
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ing  that  this  does  not  bind  the  Crown,  that 
the  conviction  was  wrong. 

Channell,  J.— I  am  of  the  same  opinion, 
and  have  nothing  to  add. 

Appeal  allowed  aitd  conviction 
q%mshed. 

Solicitor  for  the  appellant :  The  Solicitor 
to  the  Treasury. 

Solicitor  for  the  respondent:  Bobbins, 
Billing  <k  Co.,  for  Henry  Barber,  Win- 
chester. 
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KING'S  BENCH  DIVISION. 


(Before  Day  and  Wills,  J  J. ) 

June  17.  1887. 

QoBTON  Local  Board  of  Health  v.  Prison 

COXMISSIONKBS.* 

Case  stated  by  the  stipendiary  magistrate 
for  Manchester,  raising  the  question  whether 
the  respondents,  who  were  the  Prison  Com- 
missioners, were  bound  to  conform  to  a  bye- 
law  which  had  been  made  by  the  local 
authority  of  the  district  of  Gorton,  which  is  a 
suburb  of  Manchester. 

Previously  to  the  year  1877  the  Gorporation 
of  Manchester  as  a  prison  authority  had  bought 
a  plot  of  land,  and  a  prison  had  oeen  erected 
thereon,  which,  however,  did  not  cover  the 
whole  plot. 

Under  and  by  virtue  of  s.  5  of  the  Prison 
Act,  1877,  the  prison  was  transferred  to  and 
vested  in  one  of  the  principal  Secretaries  of 
State,  but  the  legal  estate  therein,  by  virtue 
of  s.  48  of  the  Act,  was  to  be  deemed  to  be 
vested  in  the  Prison  Commissioners  and  not  in 
the  Secretary  of  State,  but  to  be  disposed  of 
by  such  commissioners  in  such  mode  as  the 
Secretary  of  State,  with  the  consent  of  the 
Treasury,  might  direct. 

By  an  agreement  under  seal  in  April,  1880, 
the  corporation,  inter  alia,  granted  and  con- 
firmed certain  rights  and  nrivileges  to  the 
Prison  Commissioners  and  denned  the  limits  of 
the  prison. 

The  plot  of  land  was  within  the  district  of 
the    Gorton    Local    Board,    which   was   duly 


♦  This  case  was  cited  in  Cooper  v.  Hawkins, 
supra,  and  is  reported,  as  was  suggested  by 
Lord  Ai.VEBSTONE,  L.G.J.,  in  that  case. 
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incorporated  pursuant  to  the  Public  Health 
Acts.  The  byelaws  of  the  local  board  were 
made  under  the  powers  conferred  by  the  Local 
Government  Act,  1858,  and  had  been  duly 
certified  and  approved  pursuant  to  the  pro- 
visions thereof. 

Byelaw  26  provided  that :  "  No  new  house 
shall  be  occupied  until  the  house  drainage  has 
been  made  and  completed  nor  until  such  house 
has  been  certified  by  the  local  b^sird  or  their 
officer  authorised  to  give  such  certificate  aiter 
examination,  to  be  in  every  respect  fit  for 
human  habitation  in  his  or  their  opinion." 

Bv  a  further  bvelaw  a  penalty  was  imposed 
for  oreach  of  the  byelaws. 

Byelaw  No.  12  contained  an  exception  as 
follows:  "The  following  buildings  and  works 
shall  be  exempt  from  the  operation  of  these  bye- 
laws: common  gaols,  prisons,  houses  of  cor- 
rection and  places  of  confinement  connected 
therewith,  and  other  public  buildings  belonging 
to  justices  of  the  peace." 

In  the  year  1886  the  Prison  Commissioners 
decided  to  erect  two  blocks  of  houses  capable 
of  being  used  as  twenty  separate  dwellings, 
with  other  buildings  and  appurtenances,  on  part 
of  the  said  plot  of  land,  not  already  occupied. 
Such  houses  were  intended  for  and  were  used  as 
officers*  quarters  for  the  use  of  the  prison,  and 
were  occupied  by  prison  officers.  No  plans  of 
these  officers'  quarters  were  submitted  to  the 
local  board  before  erection.  After  their  erec- 
tion the  local  board  applied  to  the  governor  of 
the  prison  to  inspect  the  officers*  quarters  for 
the  purpose  of  ascertaining  if  thev  were  fit  for 
habitation  pursuant  to  byelaw  No.  26.  No 
inspection  of  those  quarters  by  the  local  board 
was  made  or  permitted  to  be  made  by  the 
governor  or  the  Prison  Commissioners.  Each 
and  all  of  them  had  refused  to  give  such  per- 
mission, and  denied  the  right  of  the  local 
board  to  require  compliance  on  their  part  with 
its  byelaws.  B.ent  was  paid  by  the  officers 
occupying  the  quarters,  but  the  amount  thereof 
was  sometimes  fixed  with  reference  to  the 
amount  of  salary  received.  The  officers  for 
whom  quarters  were  provided  in  these  houses 
were  required  by  the  Prison  Commissioners  to 
reside  there  for  the  better  discharge  of  their 
official  duties. 

The  local  board  took  proceedings  asainst  and 
summoned  the  Prison  Commissioners  for  having 
erected  these  houses  or  buildines  before  obtain- 
ing a  certificate  from  the  local  board,  as 
required  by  byelaw  26. 

The  magistrate  held  that  the  Prison  Com- 
missioners were  officers  under  the  direct  con- 
trol and  acting  by  the  authority  of  the  Secretary 
of  State,  who  represented  the  Crown,  and  that 
the  plot  of  lana  was  vested  or  deemed  to  be 
vested  in  the  commissioners  for  the  purposes  of 
the  Crown,  and  that  as  the  Crown  was  not 
named  in  the  Public  Health  Acts,  the  byelaws 
of  the  local  board  did  not  &pply«  He  also 
found  that  the  plot  and  the  buildlings  erected 
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on  it  formed  part  of  the  prison  within  the 
meaning  of  the  Prison  Act,  1865,  and  of 
byelaw  12.  He  accordingly  dismissed  the 
summons. 

The  questions  for  the  opinion  of  the  oourt 
were:  (1)  Whether  there  was  evidence  that 
the  plot  and  the  buildings  thereon  formed  part 
of  the  prison  as  defin^  by  the  Prison  Act, 
1865,  s.  4,  and  the  Prison  Act,  1877,  s.  60 ; 

(2)  whether,  the  land  and  buildings  being 
vested  in  the  Prison  Commissioners  for  the  use 
of  the  Secretary  of  State  for  public  prison  pur- 
poses, the  byelaws  were  applicable  thereto ;  and 

(3)  whether  under  the  circumstances  above  set 
forth  penalties  for  breach  of  the  byelaws  could 
be  enforced  against  the  Prison  Commissioners. 

Gharies,  Q.C.,  and  Hey  wood  for  the  ap- 
pellants. 

The  Attomey-Oeneral (Sir  Richard  E,  Webster, 
Q.C.),  and  if.  8.  Wright  for  the  respondents. 

Day,  J. — This  is  an  appeal  from  a  decision 
of  the  magistrate  at  Manchester,  who  held 
upon  a  summons  taken  out  by  the  Grorton 
Local  Board  against  the  Prison  Commis- 
sioners that  the  Prison  Commissioners  were 
not  liable  to  penaltv  by  reason  of  their  having 
erected  certain  buildings  for  the  purposes  m 
habitation  without  a  certificate  from  the  proper 
officer  of  the  local  authority  at  Gorton.  The 
question  which  is  raised  upon  this  appeal  is, 
first  of  all,  whether  these  buildings,  these 
houses,  are  a  prison  or  part  of  a  prison,  and 
therefore  within  the  exemption  proved  by 
No.  12  of  these  local  byelaws ;  and,  secondly, 
it  has  been  argued  before  us  that  whether 
these  building  constitute  a  prison  or  not, 
they  are  not  within  the  jurisdiction,  if  I  may  so 
say,  of  the  local  authority,  not  even  within  the 
scope  of  these  bvelaws,  because  they  are  not 
witnin  the  provisions  of  the  Public  Health  Act, 
or  within  the  competence,  therefore,  of  the 
local  board  under  its  byelaws.  The  first 
question  which  has  been  argued,  and  the  one 
which  I  will  deal  with  first,  is  whether  these 
houses  constitute  a  prison  or  a  portion  of 
a  prison.  Now,  there  is  no  doubt  that  these 
houses  are  built  upon  land  which  was  originally 
taken  for  the  purposes  of  a  prison.  The  land 
was  acquired  in  former  days,  I  suppose,  by  the 
borough  of  Manchester  or  by  the  county  justices, 
I  do  not  exactly  know  by  which,  or  whether 
for  a  borough  prison  or  for  a  county  prison ; 
but  it  was  acquired  b^  the  prison  authority,  if  I 
may  use  that  expression.  It  was  acquired  by 
the  local  prison  authority  for  the  purpose  of  a 
prison  ;  and  upon  a  portion  of  the  land  which 
thev  then  acquired  they  did  erect  that  which  is 
undoubtedly  and  admittedly  a  prison.  They 
then  proceeded  to  fence  in  so  much  of  the  land 
surrounding  the  building,  which  I  may  term  the 
material  prison,  by  posts,  and  a  line  of  poets 
marking  dearly  the  Doundary  at  what  I  may 
term  the  prison  property  has  been  ever  since 
maintainea,  until  some  of  these   posts  were 
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removed,  upon  the  building  of  the  houses  to 
which  I  am  goine  to  refer.  In  1877  this  pro- 
perty passed  uncter  an  Act  of  Parliament  into 
the  hajids  of  the  State.  Whether  the  freehold 
is  now  vested  in  the  Commissioners  of  Prisons 
or  vested  in  the  Home  Secretary  I  do  not 
care  particularly  to  inquire.  The  words  of  the 
statute  seem  somewhat  ambiguous  or  somewhat 
contradictory  perhaps.  But  still,  one  way  or 
the  other,  it  is  clear  that  the  property  is  vested 
BOW  in  officers  of  the  State  for  State  purposes. 
For  the  convenience  of  the  prison  acnninistra- 
tion,  a  number  of  houses  has  been  erected  on  a 
portion  of  the  land  originally  purchased  for  the 
prison.  They  have  been  built  upon  land  upon 
which  the  material  prison  was  not  put  up.  These 
houses,  as  I  understand  it,  are  entirely  imcon- 
nected  with  the  prison.  There  is  no  sort  of 
internal  communication  between  these  houses 
and  the  prison.  They  are  occupied,  no  doubt, 
exclusively  by  warders  and  their  families,  and 
they  are  so  occupied  under  the  direction  of  the 
prison  authorities,  who  do  not  allow  other 
persons  to  occupy  these  premises  because  they 
are  required  for  the  waraers,  so  that  they  may 
be  reaay  at  hand  to  give  assistance  in  the  prison 
when  required,  and  so  these  residences  are  pro- 
vided within  convenient  distance  of  the  prison. 
Now,  if  the  houses  had  been  connected  with  the 
prison  materially,  if  there  had  been,  for  instance, 
any  passage  bv  which  persons  could  eo  from  the 
houses  into  tne  prison,  they  might  oe  deemed 
to  be  part  of  the  prison.  Clearly,  I  think  they 
would  have  been.  These  houses  would  have 
been  under  the  control  of  the  prison  authorities 
in  addition  to  being  materially  connected  with 
the  prison  by  internal  communication.  These 
persons  would  have  been  within  the  prison  rules 
so  that  the  inmates  would  have  been  subject  to 
all  the  restrictions  which  persons  who  reside 
in  a  prison  are  subject  to  as  to  ingress  and 
egress  and  hours  of  going  in  or  out.  It  would 
have  been  then  a  very  much  stronger  case.  But 
I  do  not  find  anything  of  the  kind.  They  are 
let  to  warders.  The  warders  go  in  and  out  at 
whatever  hours  of  the  day  or  niffht  they  think 
fit.  They  can  keep  their  lights  burning  at  any 
hour  witnout  restriction  of  any  sort.  They 
occupy  them  while  warders  and  no  doubt  a 
charge  is  made  in  respect  of  them.  That 
charge  is  spoken  of  as  rent  and  I  have  no 
reason  to  suppose  that  it  is  not  rent,  just  as  in 
a  colliery  neighbourhood  cottages  are  put  up 
by  the  colliery  proprietors  and  are  occupied  by 
the  labourers,  who  pay  rent,  but  there  being 
separate  and  distinct  advantages,  both  for  tiie 
colliers  who  occupy  the  cotti^es  and  for  the 
owners  of  the  colliery  who  put  up  the  cottages, 
and  BO  ffive  greater  convenience  for  the  work 
of  the  colliers  who  are  employed  in  the  colliery. 
In  this  case  the  only  material  connection  which 
I  can  trace  is  in  respect  of  the  drains  and  in 
respect  of  the  water  supply,  but  that  is  a  mere 
matter  of  arrangement,  which  the  prison 
authorities,  who  put  up  these,  houses,  made  for 
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their  own  convenience,  and,  it  may  be,  for  the 
convenience  of  the  houses.  But  that  is  not  a 
communication  or  connexion  worth  considering 
in  this  case.  To  my  mind,  it  is  utterly  irrele- 
vant where  the  drains  go  to  or  where  the  water 
comes  from.  No  doubt  the  houses  are  connected 
with  the  prison  water  and  drainage  arrange- 
ments, but  that,  as  I  say,  is  not  a  matter  of 
importance  at  all  or  material  or  relevant.  It 
may  be  that  they  had  no  business  so  to  connect 
them.  It  may  be  that  they  ought  to  have  con- 
nected them  with  what  I  may  term  the  local 
drains,  the  outside  drains.  That  is  a  matter  for 
the  local  board  to  determine,  if  they  have  a  juris- 
diction at  all,  and  the  rights  of  the  parties  or 
the  riti;hte  of  the  local  b<^rd  cannot  be  in  any 
way  diminished  or  affected  by  reason  of  the 
person  who  built  those  houses  having  connected 
the  drains  with  the  prison  and  procured  the 
water  supply  from  the  prison  adjoining,  the 
houses  being  entirely  distinct  from  the  prison. 
They  are  separate  from  the  prison  and  they  can 
only  be  deemed  to  be  part  of  the  prison  because 
they  are  put  up  in  the  neighbourhood  of  the 
prison,  upon  this  strip  of  surplus  land,  which 
the  prison  authorities  do  not  require.  It  is 
very  probable  that  if  there  had  been  no  surplus 
land  immediately  adjacent  to  the  prison,  and  if 
the  prison  authorities  had  been  able  to  attain 
land  at  a  little  distance  off  in  a  convenient 
place  for  lodging  their  warders,  it  is  quite  con- 
ceivable they  might  have  acquired  land  there 
for  the  purpose  as  near  to  the  prison  as  they 
could  possibly  get  it.  In  that  case  nobody 
would  have  suggested  for  one  instant  that  the 
houses  were  part  of  the  prison.  After  giving  a 
careful  consideration  to  the  whole  of  this  case, 
and  after  listening  to  the  arguments  on  the  one 
side  and  the  other,  I  cannot  entertain  a  doubt 
that  these  houses  are  in  no  sense  part  of  the 
prison.  The  meaning  of  the  word  **  prison  "  is 
to  be  ascertained  quite  irrespective  of  the  Prison 
Act.  We  have  to  consider  whether  the  houses 
come  within  the  word  **  prison  "  as  that  word 
is  used  in  these  byelaws,  which  were  passed  in 
1864.  That  is,  long  before  the  Prison  Acts  wore 
passed,  and  these  byelaws  cannot  possibly  there- 
fore be  explained  by  reference  to  subsequent 
legislation.  That  Act  in  no  way  threw  light 
upon  what  the  true  construction  of  the  byelaws 
was,  which  might  just  as  well  have  had  to 
be  ascertained  in  1864  as  in  1887.  If  these  bye- 
laws had  been  passed  after  the  Prison  Act  had 
been  passed,  I  should  still  say  that  the  word 
'' prison '^  here  must  not  be  taken  from  any 
definition  of  the  word  "prison"  iwed  in  any 
particular  Act.  Such  an  Act  does  not  alter  the 
sense  of  the  word '* prison"  in  the  English 
language.  In  any  other  Act  of  Parliament  or 
in  any  public  document  or  any  private  document, 
whether  published  before  or  after  the  interpreta- 
tion clause  of  some  Act  of  Parliament,  the  words 
must  be  taken  in  their  natural  or  usual  sense,  and 
that  sense  which  is  suggested  by  the  context  of 
the  document  in  which  you  find  them.  Therefore 
I  am  not  influenced  in  the  slightest  degree  by 
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any  definition  which  is  to  be  found  anjrwhere  in 
any  other  Act  of  Parliament  of  the  word  prison. 
I  merely  content  mvself  by  considering  the 
word  prison  within  the  meaning  of  these  bye- 
laws,  and  I  am  dearly  of  opinion  that,  having 
regard  to  the  situation  of  these  houses,  they 
cannot  be  in  any  sense  said  to  be  a  prison  or  part 
of  a  prison.  So  far  on  that  point  any  decision 
would  be  in  favour  of  the  local  authority,  and, 
if  the  matter  rested  there,  I  should  be  of 
opinion  that  the  magistrate  had  arrived  at  a 
wrong  decision,  and  that  his  decision  ought  to 
reversed.  But  on  the  other  point  I  entertain  a 
different  opinion ;  at  least,  I  entertain  the  same 
opinion  that  was  entertained  by  the  manstrate 
in  reference  to  what  was  ar^ed  before  him.  I 
am  not  quite  sure  whether  wis  point  was  raised 
before  the  magistrate  or  not.  it  is  raised  upon 
this  special  case,  and  with  it  we  have  to  deal. 
I  am  clear  that,  having  regard  to  this  second 
point,  the  decision  of  the  magistrate  is  to  be  up- 
held. It  is  clear  to  my  mind  that  this  is  State 
property.  It  is  property  belonging  to  the  State, 
and  it  is  property,  therefore,  in  my  judgment, 
over  which  tne  local  authority  can  have  no  con- 
trol whatever.  It  is  property  provided  by  the 
Crown,  if  I  may  use  that  expression,  for  the  pur- 
poses of  the  Grown,  and  it  is  occupied  by  the 
servants  of  the  Crown,  and  in  my  judgment  that 
property  is  to  be  entirely  under  the  control  of 
the  Crown,  and  it  is  not  to  be  controlled  by  the 
local  authority.  I  can  find  nothing;  there  is 
certainly  no  express  mention  of  the  Crown  so 
as  to  bind  the  Crown  in  the  Public  Health  Act, 
and  there  is  certainly  no  necessary  implication 
that  the  Crown  itself  is  to  be  bound.  In  the 
absence  of  express  words  the  Crown  is  not  to 
be  bound,  nor  is  the  property  of  the  Crown  to 
be  affected  except  by  necessary  implication. 
There  are  many  cases  in  which  such  implication 
does  necessarilv  arise,  because  otherwise  the 
legislation  would  be  unmeaning,  and  to  give  it 
meaning  you  are  obliged  to  consider  that  it  is 
intended  to  apply  to  the  Crown.  That  is  what 
I  understand  by  necessary  implication.  Here 
the  Crown  is  not  mentioned,  and  no  necessary 
implication  of  any  sort  or  kind  arises,  and  it  is 
clear  that  the  Crown,  by  its  officials,  is  quite 
competent  to  provide  for  the  sanitary  condition 
of  these  houses.  It  is  ouite  competent  to  do  all 
that  it  thinks  fit  to  be  aone  in  the  matter,  and 
it  is  not  to  be  controlled.  That  is  to  my  mind 
a  matter  of  the  greatest  public  interest — the 
State  is  not  to  be  controlled  in  the  disposition  of 
the  property  entrusted  to  the  State  for  State 
management  by  any  local  authority  whatever. 
I  am  clearlv  of  opinion  that  on  this  second 
ground  the  decision  of  the  magistrate  must  be 
upheld  and  the  appeal  dismiss^Kl. 

Wills,  J. — I  am  of  the  same  opinion.  I  do 
not  think  this  building  is  part  of  the  prison. 
The  word  prison  in  tne  byelaws  must  be  con- 
strued as  it  ought  to  have  been  construed  in 
1864,  when  they  were  made,  because  subsequent 
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lefldslation,  which  does  not  profess  to  affect  the 
suDieot-matter  with  which  these  byelaws  are 
dealing,  cannot   possibly   affect  the  meaning 
which  they  ought  to  bear  anv  more  than  the 
meaning  which  they  ought  to  have  borne  before 
that   legislation  came  into   existenoe.    Then, 
supposing  that  this  question  had  arisen  in  1864 
before  the  Prison  Act  was  passed,  would  any- 
body applying  the  languase  in    its  ordinary 
fashion,  and  interpreting  it  l>y  its  popular  and 
well-known  meaning  in  the  fingUsh  Unguage, 
have  said  that  these  buildings  outside  the  prison 
wall,  built  for  the  purpose  of  accommodating 
the  prison  officers,  and  let  to  the  prison  officers 
at  a  rent,  were  nart  of  the  prison  ?    I  think  that 
beyond  all  douot  anyone  who  had  to  describe 
where  they  were  would  have  said  that  they 
were  outside  the  prison  although  contiguous  to 
it.     And  I  think  for  this  reason,  and  for  asoer* 
taining  what  the  meaning  of  the  Act  of  Parlia- 
ment is,  that  one  may  very  well  take  the  "  not " 
out  of  the  line  of  the  English  poet  and  say  that 
**  stone  walls  do  a  prison  make,"  and  that  that 
is  a  prison  where  the  prisoners  are  confined  and 
beyond  which  they  cannot  travel.     But  then  it 
is  said  that  although  the  Prison  Act  of  1865 
does  not  profess  to  alter  these  byelaws,  yet 
still  it  was  to  be  resorted  to  for  the  purpose  of 
illustration  as  showing  what   those    byelaws 
meant.     That  is  an  argument  which  I  confess  I 
am  unable  to  follow,  Iracause  it  seems  to  me  that 
either  the  definition  which  is  given  by  those 
Prison  Acts,  1865  and  1877,  appues  and  is  oon- 
elusive  or  is  nothing.     I  do  not  understand  how 
there  can  be  any  teriium  quid,  or  any  inter- 
mediate state  of  things  between  those  two. 
And  it  seems  to  me,  therefore,  that  the  Prison 
Acts  which  are  passed  afterwards,  and  which 
are  dealing  with  totally  different  sets  of  con- 
siderations, have  nothing  whatever  to  do  with 
the  interpretation  of  the  word  in  these  bye* 
laws.     But  then  comes  a  far  more  important 
and  far  more  serious  question — ^namely,  whether 
the  byelaws  were  intended  to  apply  at  all  to  a 
property  held  for  public  purposes  in  the  fashion 
ancf  under  the  circumstances  which  this  property 
is  held  either  by  the  Secretary  of  State  or  by 
the  Prison  Commissioners.     I  leave  that  am- 
bieuouspurposely,  because,  notwithstanding  Mr. 
Wright*8  very  definite  statement  that  they  are 
vested  in  the  Prison  Commissioners,  there  seems 
to  me  to  be  room  for  considerable  doubt  upon 
that  matter  if  it  wore  material    But  in  my 
judgment  it  is  not  material.    One  has  to  look 
at  the  substance  of  the  thing  and  whether  the 
legal  estate  be  in  the  Prison  Commissioners  or 
in  the  Secretary  of  State.     It  is  dear  that  this 
is  property  of  the  Crown  in  the  sense  in  which 
that  expression  has  always  been  used    when 
questions  of  this  kind  arise  as  to  the  rateability 
of  property  or  as  to  other  incidents  or  burdens 
upon  Droperty  in  respect  to  which  the  Crown 
may  claim  exemption  oecause  it  is  the  Crown, 
and  it  seems  to  me  clear  that  it  is  property 
which  is  held  by  either  the  Secretary  of  State 
or  the  Prison  Oommiasioners  as  State  property. 
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and  in  that  sense  it  is  Crown  property.  It  is 
property  held  and  administered  by  the  Crown 
for  the  service  of  the  public.  Well,  in  my 
iudgment,  however  anxious  one  may  naturally 
be — and  one  ought  to  be — to  confine  the  appli- 
cation of  the  prerogative  within  its  legitimate 
limits,  it  seems  to  me  that  it  is  clear  from 
authority  and  from  principles  which  are  estab- 
lished beyond  all  cavil  and  all  dispute  that  the 
Crown  is  not  bound,  unless  it  is  expressly  or  by 
necessary  implication  named,  ana,  of  course, 
necessary  implication  is  exactly  the  same  thing 
except  in  the  mode  of  expression.  It  comes  to 
the  same  thins,  and  effects  the  same  end  as  the 
express  mention  of  the  Crown.  How  can  it 
be  said  here  that  there  is  a  necessary  implica- 
tion of  the  Crown  ?  It  is  not  necessary,  as  it 
seems  to  me,  for  the  very  purposes  of  the  public 
health  and  the  public  gocd  which  are  intended 
to  be  served  by  the  Public  Health  Act  that  this 
jurisdiction  should  be  vested  in  the  local  board. 
In  the  year  18G5  substantially  the  same  legis- 
lation with  regard  to  the  possibility  of  the 
enactment  of  byelaws  by  local  boards  was  in 
existence,  and  in  the  year  1865  was  passed  this 
Prison  Act,  which  enacts,  among  other  things, 
by  8.  26,  that  the  Secretary  of  State  **  may 
approve  of  the  plans  submitted  to  him  with  or 
without  modification  or  may  disapprove  of  the 
same."  And  there  is  no  doubt  that  the  sub- 
ject-matter to  which  these  plans  may  relate 
is  large  enough  to  cover  such  a  building  as 
this.  There  is,  therefore,  a  great,  high,  and 
responsible  officer  of  state,  in  whom  was  vested 
the  discretion  of  approving  or  disapproving  of 
such  plans,  and  in  whom  was  vested  that  dis- 
cretion at  a  time  when  these  byelaws,  and  a 
great  many  other  byelaws  of  a  similar  character, 
must  have  been  in  force  under  the  Local  Govern- 
ment Act  of  1858.  Can  anybody  suppose 
that  it  was  intended  that  the  approval  of  the 
Secretary  of  State  should  not  be  effectual,  and 
that  because  the  locus  in  quo  was  situated  within 
the  area  of  the  jurisdiction  of  a  local  board, 
although  the  Secretary  of  State  approved  the 
plans,  the  plans  which  he  approved  should  not 
be  followed  out?  It  seems  to  me  somethinff 
Like  an  absurdity  to  suppose  such  a  thinsr,  and 
there  is  certainly  as  much  reason  in  legislation 
giving  credit  to  the  Secretary  of  State  that  he 
would  do  his  duty,  and  would  see  that  the  great 
interest  of  the  health  of  the  public  was  reganied, 
as  in  supposing  that  the  local  board  in  each 
district  would  do  its  duty.  The  protection  of 
the  public  is  as  complete  and  as  effectual  as 
under  the  approval  or  disapproval  of  the  local 
board.  Well,  that  was  the  state  of  things 
down  to  1875.  In  1875  the  present  Public 
Health  Act  was  passed,  and  that  repealed  all 
the  prior  legislation.  It  may  be  true  that 
legislation  took,  in  a  certain  sense,  a  fresh  de- 
parture in  point  of  form  from  that  period,  but 
can  anybody  suppose,  who  is  familiar  with  the 
course  of  legislature  and  the  history  of  these 
Public  Health  Acts,  that  simply  because  the  Act 
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of  1875  is  subseauent  to  the  Prison  Act  of 
1865  it  was  intenaed  that  there  should  be  any 
change  wrought  in  the  effect  of  legislation  in 
this  respect?  It  seems  to  me  to  be  quite 
possible  and  it  seems  to  me  that  the  Public 
Health  Act  of  1875  leaves  untouched  this  prior 
legislation  applicable  to  prisons  in  general,  and 
although  this  place  was  not  populany  a  prison, 
yet  it  certainly  was  under  the  Prison  Act  of 
1865  a  prison,  subject  to  the  provisions  of  that 
Act,  and  it  seems  to  me  that  it  is  impossible  to 
suppose  that  it  was  intended  to  take  away  from 
the  Secretary  of  State  that  jurisdiction  which 
he  had  before  finally,  authoritatively  and  effec- 
tually to  approve  if  he  chose  of  the  plans  which 
were  to  be  submitted  to  him.  It  is  suggested 
by  Mr.  Charles^  and  one  was  naturally  struck 
with  the  argument  at  first,  that  we  find  a  par- 
ticular saving  clause  with  regard  to  some 
portion  of  the  rights  of  the  Crown  in  s.  327  of 
the  Public  Health  Act,  and  therefore  that  it 
may  be  presumed  that  all  other  exceptions  of 
the  Crown  were  intended  to  be  done  away 
with  and  to  be  given  up.  I  think 
when  one  comes  to  look  at  the  nature  of 
the  Public  Health  Act  generally,  and  especially 
when  one  has  regard  to  the  considerations  which 
I  have  already  dealt  with  with  regard  to  speci- 
fic matters,  and  the  fact  of  an  approval  being 
already  vested  in  the  Secretaxy  of  State  under 
exactly  similar  legislation,  I  think  that  it  is 
impossible  to  suppose  that  the  saving  clause, 
altnouffh  limited  as  it  is,  was  meant  to  give  up 
everything  else.  It  is  always  a  question  of 
circumstances,  and  it  is  very  often  a  question 
not  quite  free  from  difficulty,  whether  a  par- 
ticular clause  is  put,  either  in  an  Act  of  Par- 
liament or  in  any  other  instrument,  ex  majore 
cauteld,  or  whether  it  is  ^ut  in  for  the  purpose 
of  limiting  the  application  of  its  provisions 
which  otherwise  might  be  supposed  to  extend 
beyond  its  own  limits.  It  is  never  easy  to 
say,  at  least  seldom  easy  to  say  without  a  good 
deal  of  consideration,  which  class  of  interpre- 
tation ought  to  be  put  upon  it.  It  seems  to 
me,  I  confess,  that,  looking  at  the  very  great 
alteration  which  would  be  made  in  the  status  of 
Crown  property  all  over  the  kingdom,  if  we  were 
to  hold  that  this  was  simply  a  limitation  of  the 
general  right— that  this  exception  of  the  rights 
of  the  Crown  was  intended  to  give  up  everything 
else — I  cannot  think  that  really  was  the  inten- 
tion, and  I  think  that  clause  was  put  in  simply 
ex  abundanti  cauteld,  and  probably  in  the  mind 
of  the  draftsman  the  subject  that  was  upper- 
most was  the  application  of  compulsory  powers. 
But  whether  that  be  so  or  not,  I  think  that  the 
proper  way  of  looking  at  that  savine  clause  i^ 
that  it  was  put  in  ex  abundanii  caumd^  and  not 
in  order  to  express  that  that  was  the  sole 
common  law  right  of  the  Crown  which  would  be 
preserved.  For  these  reasons  it  does  not  be- 
come necessary  to  express  any  opinion  as  to 
whether  the  Prison  Commissioners  or  the  Secre- 
tary of  State  would  be  formally  the  proper  per- 
sons to  bring  before  the  magistrates,  if  there 
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was  anybody  to  bring  before  the  magistrates, 
because  I  am  of  opinion  that  these  proceedings 
cannot  in  any  shape  succeed  against  the  Crown 
or  against  the  Prison  Commissioners  or  against 
anybody  concerned  in  tliis  matter. 
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November  27,  1903. 

Rex  v.  Wyatt. 

Criminal  law — Obtaining  credit  under  false 
pretences  and  by  means  of  other  fraud 
—Debtors  Act  1869  (32  &  33  Vict, 
c.  62),  8.  13— Kvidence  o!  credit  ob- 
tained from  other  persons  previously — 
Admissibility. 

The  defendant  toas  charged  that  he,  in 
incwrring  a  debt  and  liability  to  a 
person  who  let  apartments,  unlawfully 
did  obtain  credit  fo7'  the  amoimt  of 
the  debt  and  liahility  under  false  pre- 
tences and  by  meams  of  fraud  other 
than  false  pretences,  Etndence  was 
admitted  of  other  ca^es  in  which  the 
defendant  had  shortly  before  obtained 
apartments  at  other  houses  and  had 
left  owing  money. 

Held,  that  the  evidence  tvas  admissible  a« 
tending  to  establish  a  system  and  nega- 
tiving accident  or  mistake. 

Case  stated  by  the  chairman  of  the 
Worcestershire  Quarter  Sessions. 

1.  At  the  Worcestershire  Michaelmas 
Quarter  Sessions,  held  on  October  19th, 
1903,  Harold  Digby  Wyatt  was  tried  before 
me  on  the  following  indictment  : 

"  Worcestershire,  to  wit. — The  jurors  for 
our  lord  the  King  upon  their  oath  present 
that  Harold  Digby  Wyatt  on  the  fourth  day 
of  August  in  the  vear  of  our  Lord  one 
thousand  nine  hundred  and  three  and  on 
divers  other  days  thereafter  between  that 
day  and  the  seventh  day  of  August  in  the 
year  aforesaid  unlawfully  in  incurring  a 
certain  debt  and  liability  to  one  Rhoda 
Williams  to  wit  to  the  amount  of  fourteen 
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shillings  and  sixpence  did  obtain  credit  to 
wit  creiiit  to  the  amount  of  the  said  debt 
and  liability  from  the  said  Rhoda  Williams 
under  false  pretences  against  the  form  of 
the  statute  in  such  case  made  and  provided 
and  against  the  peace  of  our  said  lord  the 
King  nis  Crown  and  dignity." 

Second  count.  -"  And  the  jurors  afore- 
said upon  their  oath  aforesaia  do  further 
present  that  the  said  Harold  Digby  Wyatt 
on  the  fourth  clay  of  August  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and 
three  and  on  divers  other  days  thereafter 
between  that  day  and  the  seventh  day  of 
August  in  the  year  aforesaid  unlawfully  in 
incurring  a  certain  debt  and  liability  to  one 
Rhoda  Williams,  to  wit,  to  the  amount  of 
fourteen  shillings  and  sixpence  did  obtain 
credit  to  wit  credit  to  the  amount  of  the 
said  debt  and  liability  from  the  said  Rhoda 
Williams  by  means  of  fraud  other  than 
false  pretences,  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  saia  lord  the 
King  his  Crown  and  dignity." 

2.  The  prisoner  was  undefended. 

3.  It  was  proved  that  the  prisoner  came 
to  Mrs.  Williams'  house  and  asked  if  she 
let  apartments.  She  replied  she  did,  and 
he  asked  if  she  could  take  him.  She  asked 
for  how  long ;  he  replied  for  the  night  only. 
She  agreed  to  take  him  in.  He  asked  for 
tea,  and  had  a  chop,  bread  and  butter,  and 
cake.  He  had  a  bed  and  a  sitting  room. 
He  stayed  on  three  days,  and  then  owed 
I4s,  6a.  Then,  in  consequence  of  some- 
thing the  landlady  had  heard,  she  took  him 
the  bill,  but  made  out  for  4s,  Qd,  onl^,  and 
asked  for  payment.  Prisoner  asked  if  she 
wanted  it  then  particularly.  She  said  she 
did,  as  she  had  information  and  had  seen 
newspaper  cuttings  which  led  her  to  believe 
that  he  was  the  man  who  went  about 
getting  apartments  and  leaving  without 
paying.  Prisoner  after  a  time  admitted  he 
was  the  man  mentioned,  and  said  he  had 
nothing  then,  but  would  go  and  try  to  get 
something.  He  said  that  his  luggage  was 
detained  at  the  hotel.  He  went  away,  and 
returned  shortly,  offering  the  landlady  Is,, 
and  asked  her  to  let  him  stay.  She  re- 
fused.   He  asked  for  his  things  and  left. 

4.  At  the  conclusion  of  the  evidence  of 
the  prosecution  I  stated  that  whilst  there 
was  ample  evidence  of  a  debt  having  been 
incurred  and  credit  obtained,  I  thought  it 
was  very  doubtful  if  there  was  sufficient 
evidence  to  justify  a  jury  in  saying  the 
credit  was  obtained  by  fraud. 
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5.  Counsel  for  the  prosecution  then  pro- 
posed to  call  the  hotel-keeper  and  other 
witnesses  to  prove  that  prisoner  had  had 
apartments  at  their  houses  and  had  left 
owing  money.  I  stated  that  I  was  very 
doubtful  if  such  evidence  was  admissible,  as 
it  involved  an  inquiry  into  each  of  the 
different  cases,  whether  the  prisoner  had  in 
each  been  guilty  of  a  criminal  offence, 
namely,  obtaining  credit  by  fraud,  as  ob- 
taining credit  was  not  of  itself  an  offence, 
and  that  this  fact  distinguished  the  case 
from  those  where  evidence  of  different  acts, 
such  as  passing  false  coin,  can  be  given  in 
evidence,  and  that  to  admit  such  evidence 
was  in  effect  to  try  not  merely  the  case  in 
the  indictment,  but  also  whether  the  pri- 
soner had  been  guilty  of  fraud  in  a  numoer 
of  other  cases  not  charged  in  the  indict- 
ment. At  the  same  time  I  admitted  the 
evidence  subject  to  this  case.  Assuming 
such  evidence  admissible,  it  proved  the 
prisoner  had  gone  to  several  houses  and  left 
without  paying,  and  still  owed  the  money 
when  he  went  to  prosecutrix. 

6.  I  directed  the  jury  that  to  convict  the 
prisoner  thev  must  be  satisfied  that  he 
incurred  a  debt,  that  he  obtained  credit  by 
means  of  fraud  ;  and,  if  they  were  satisfied 
the  prisoner  went  to  the  prosecutrix's  house 
without  anjr  intention  of  paying  for  his 
accommodation,  they  would  be  legally  justi- 
fied in  finding  him  guilty. 

7.  The  jury  convicted  the  prisoner,  and 
he  was  sentenced  to  two  months'  imprison- 
ment in  the  third  division,  which,  as  he 
was  unable  to  find  bail,  he  is  now  under- 
going. 

8.  The  question  of  law  for  the  determi- 
nation of  the  court  is,  whether  on  the 
above  indictment  the  evidence  of  witnesses 
who  proved  that  the  prisoner  had  taken 
apartments  with  them  and  left  owing 
money  was  admissible.  If  in  the  opinion 
of  the  court  the  evidence  was  admissible, 
the  conviction  will  stand ;  if  not,  the  con- 
viction will  be  quashed. 

Jno.  Willis  Burn, 
Chairman,  Worcestershire 
Quarter  Sessions. 

R.  W,  Coventry,  ioT  the  prisoner,  sub 
mitted  that  the  evidence  was  not  admis- 
sible. Evidence  cannot  be  called  to  show 
the  probability  of  guilt.  There  are  certain 
statutory  exceptions  to  this  rule— «.(7.,  in  the 
case  of  receiving  stolen  property,  but  there 
the  evidence  is  limited;  and  certain  com- 
mon law  exceptions— namely,  to   negative 
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accident  or  mistake.  The  evidence  was 
admitted  in  R  v.  Francis  (1874),  L.  R. 
2  C.  C.  R.  128,  to  negative  mistake.  Cases 
where  the  evidence  has  been  disallowed  are 
those  where  there  was  no  element  of  acci- 
dent. In  R  V.  Holt  (1860),  8  Cox  C.  C. 
411,  the  prisoner  was  charged  with  obtain- 
ing a  specific  sum  from  W.  by  false  pre- 
tences. It  appeared  that  he  was  employed 
by  his  master  to  take  orders,  but  not  to 
receive  money,  and  he  was  proved  to  have 
obtained  the  specific  sum  from  W.  by  repre- 
senting that  he  was  authorised  by  his 
master  to  receive  it.  Evidence  was  then 
admitted  of  the  prisoner  having,  within  a 
week  from  the  above  obtaining,  obtained 
another  sum  from  another  person  by  a 
similar  false  pretence,  such  obtaining  not 
being  mentioned  in  the  indictment.  It  was 
held  that  such  evidence  was  not  admissible 
for  the  purpose  of  proving  the  intent  of 
the  prisoner  when  ne  committed  the  act 
charged  in  the  indictment. 

Lord  Alverstone,  L.C.J.— That  was  a 
subsequent  Act. 

Coventry, — That  makes  no  difference.  In 
B,  V.  Oddy  (1851),  5  Cox  C.  C.  210,  decided 
before  the  Prevention  of  Crimes  Act,  1871, 
upon  a  charge  of  feloniously  receiving 
stolen  goods,  it  was  held  that  the  posses- 
sion of  other  stolen  goods,  not  connected 
with  the  immediate  charge,  is  not  admis- 
sible as  evidence  of  guilty  knowledge. 
Campbell,  C.J.,  in  his  judgment  says  :  "  I 
am  of  opinion  that  the  evidence  was  as 
little  receivable  under  the  third  count  for 
receiving  as  under  the  first  or  second  for 
stealing.  It  would  be  evidence  to  prove 
that  the  prisoner  is  a  very  bad  man,  and 
likely  to  commit  such  an  offence ;  but  by 
the  law  of  England  one  offence  is  not 
allowed  to  be  given  in  evidence  to  prove 
another.  How  can  the  possession  of  other 
stolen  property  show  any  knowledge  that 
the  particular  goods  mentioned  m  the 
indictment  were  stolen  1  It  can  lead  to  no 
such  conclusion." 

Phillimore,  J.— Would  it  ever  be  pos- 
sible to  prove  fraud  in  such  a  case  as  this 
if  the  evidence  was  confined  to  a  single 
instance  1 

Coventry. — It  was  done  in  B,  v.  Jones, 
[1898]  I  Q'.  B.  119.  In  Makin  v.  Att<ymey- 
General  for  New  South  Wales,  [1894]  A.  C. 
57,  Herschell,  L.C.,  says :  "  It  is  un- 
doubtedly not  competent  for  the  prosecu- 
tion to  adduce  evidence  tending  to  show 
that  the  accused  has  been  guilty  of  criminal 
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acts  other  than  those  covered  by  the  in- 
dictment, for  the  purpose  of  leading  to  the 
conolusion  that  tne  accused  is  a  person 
likely,  from  his  criminal  conduct  or  cnarac- 
ter,  to  have  committed  the  offence  for 
which  he  is  being  tried." 

Lord  Alveestone,  L,C.J.— Suppose  the 
prosecution  proved  that  on  six  previous 
nights  the  prisoner  went  to  other  lodgings 
and  did  not  pay.  Is  not  that  evidence  of 
system  ? 

Coventry. — In  Makiny.Attorrmf-General 
for  New  South  Wales,  supt'a,  the  court 
would  not  accept  the  doctrine  of  system. 
In  all  cases  where  the  evidence  has  been 
admitted  there  has  been  the  element  of 
possible  accident,  and  the  true  test  is 
whether  what  was  done  was  done  purposely 
or  by  accident  or  mistake.  (He  also  re- 
ferred \/oR.  V.  Flannagan  (1884),  15  Cox  C.  C. 
403  ;  R.  V.  Ollis,  [1900]  2  Q.  B.  758  ;  and  to 
R.  V.  Rhodes,  [1899]  1  Q.  B.  77.) 

*/",  R,  V.  Marchant,  for  the  prosecution, 
was  not  called  upon. 

Lord  Alverstone,  L.C.J.— The  ca.se  has 
been  ably  argued  by  Mr.  Coventry,  but  his 
arpiment  really  goesj  to  the  weight  of  the 
evidence  and  not  to  its  admissibility.  In 
Mahin  v.  Attom^-Geiieral  for  New  South 
Wales,  supra,  HerschelLj  L.C.,  says : 
"  The  mere  fact  that  the  evidence  adduced 
tends  to  show  the  comniission  of  other 
crimes  does  not  render  it  inadmissible  if 
it  be  relevant  to  an  issue  before  the  jury, 
and  it  may  be  so  relevant  if  it  bears  upon 
the  question  whether  the  acts  alleged  to 
constitute  the  crime  charged  in  the  indict- 
ment were  designed  or  accidental,  or  to 
rebut  a  defence  which  would  be  otherwise 
open  to  the  accused."  Lord  Russeli^  L.C.  J., 
in  R.  V.  Rhodes,  supra,  where  the  disputed 
evidence  relatea  to  subsequent  transactions, 
says  at  p.  81  :  "  It  seems  to  me  quite  clear 
that,  if  the  transactions  with  Elston  and 
Chambers  had  taken  place  before  that  with 
Bays  and  at  a  period  not  too  remote,  the 
evidence  of  Elston  and  Chambers  would 
have  been  admissible  against  the  prisoner." 
In  R,  V.  Ollis,  supra,  miere  the  conviction 
was  affirmed.  Lord  Kussell,  L.C.J.,  says : 
"  At  this  trial  counsel  for  the  prosecution 
pressed  the  Recorder  to  admit  evidence  of 
the  fraud  practised  on  Ramsey  as  relevant 
to  the  charges  then  before  nim,  and  as 
negativing  anv  reasonable  belief  on  the  part 
of  the  accused  that  there  was  money  at  the 
bank  to  meet  these  other  cheques  or  any  of 
them."    In  the  same  case  Wright,  J.,  says  : 
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"The  evidence  tended  to  show  that  the 
conduct  of  the  prisoner,  in  tendering  drafts 
on  a  bank  at  which  he  had  no  living  ac- 
count, was  not  inadvertent  or  accidental, 
but  was  part  of  a  systematic  fraud,  extend- 
ing over  a  period  immediately  preceding  or 
foflowing  tne  date  of  the  offence  charged." 
In  this  case  the  acts  must  be  taken  to  have 
recently  preceded  the  act  charged.  On  the 
ground  of  the  above  decisions  the  evidence 
was  clearly  admissible  as  tending  to  estab- 
lish a  system  and  ne^tiving  accident  or 
mistake.    The  conviction  must  be  affirmed. 

Wright,  J.  ~I  am  of  the  same  opinion. 

Kennedy,  J.— I  am  of  the  same  opinion. 

Darling,  J. — I  am  of  the  same  opinion. 

Phillimore,  J.— I  agree. 

Conviction  affirmed. 

Solicitors  for  the  prosecution  :  Blundell, 
Gordon  &  ('o.,  for  S.  Thomely,  Worcester. 

Solicitors  for  the  defence  :  Ellis,  Mun- 
day  and  Clarke,  for  Lambert  and  Rogers, 
Malvern. 
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KING'S  BENCH  DIVISION. 


December  9,  1903. 

UsK  Urban  District  Council  v. 
Mortimer. 

Public  health— Dangerous  building —Notice 
to  owner— Erection  of  hoarding— Re- 
covery of  expense  of  by  local  authority 
— No  appearance  by  respondent  on 
appeal — Costs — Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34), 
s.  75— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  ss.  1(50,  257. 

The  respondent  tms  the  oumer  of  premises 
which  were  in  a  dangerous  condition. 
The  appellants,  the  sanitary  authority 
for  tne  district,  served  a  notice  upon 
him  under  s.  75  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  which  uhis  in- 
corporated by  s,  160  of  ike  Public  Health 
Act,  1875,  calling  ujnm  the  respondent 
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UsK   Urban    District  Council  v. 

Mortimer. 
to  take  doum  or  repair  the  roof  of  the 
premises  in  question.  The  respondent 
having  failed  to  comply  with  the  notice^ 
the  appellants^  in  pwrsuance  of  the  sec- 
tion, caused  a  hoarding  to  be  erected  in 
front  of  the  jtremises.  A  formal  demand 
for  jxii/ment  of  the  expense  of  such 
hoarding  was  made,  and  su^h  demand 
not  being  complied  with  a  summons  vxis 
issued.  The  justices  dismissed  the 
summons  on  a  ground  (taken  by  the 
respondent)  that  the  three  months 
allowed  by  s.  257  of  the  Public  Health 
Act,  lS75,hadnot  elajmd.  The  sani- 
tary authority  apj^ealed. 

Held,  that  s.  267  only  ajyjilied  to  cases  of 
anportionment,  and  further  that,  though 
the  respondent  had  not  ajyjyeared  on  the 
apj^eat,  the  costs  would  bi  given  against 
him. 

Case  stated  by  justices  in  and  for  the 
County  of  Monmouth. 

At  a  sitting  of  a  court  of  summary  juris- 
diction, holden  at  Usk,  in  and  for  the 
division  of  Usk,  in  the  County  of  Monmouth, 
on  May  7th,  1903,  a  complaint  was  preferred 
b)r  A.  F.  Lucas,  as  clerk  to  the  Usk  Urban 
District  Council  (hereinafter  called  the 
appellant)  against  Charles  Allen  Mortimer, 
of  Usk,  as  agent  for  and  on  behalf  of  Sidney 
Smith  and  others  (hereinafter  called  the 
respondent),  of  which  the  following  is  a 
copy : 

"  The  complaint  of  Arthur  F.  Lucas,  clerk 
to  the  U»k  Urban  District  Council,  who 
states  that  Charles  Allen  Mortimer,  as  agent 
for  Mr.  Sidney  Smith  and  others,  on 
February  13th,  1903,  at  Usk,  was  indebted 
to  the  Usk  Urban  District  Council  in  the 
sura  of  £1  10«.  Qd.  for  expenses  incurred 
upon  default  of  compliance  with  notice 
under  s.  75  of  the  lowns  Improvement 
Clauses  Act  with  reference  to  certain 
property  in  Church  Street,  Usk." 

At  the  hearing  of  the  said  complaint  it 
was  proved,  and  given  in  evidence  on  behalf 
of  the  appellant,  that  on  November  13th, 
1902,  the  surveyor  to  the  Usk  Urban  Dis- 
trict Council  reported  to  the  council  that 
the  roof  of  a  certain  house,  for  which  the 
respondent  acted  as  agent,  situate  in 
Church  Street,  in  the  town  of  Usk,  and 
within  the  district  of  the  said  council,  was 
in  a  dangerous  state,  and  that  on  Novem- 
ber 17th,  the  said  surveyor,  pursuant  to  s.  75 
of  the  Towns  Improvement  Clauses  Act, 
1847,  incorporated  by  s.  160  of  the  Public 
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Health,  1875,  served  a  notice  personally 
upon  the  said  C.  A.  Mortimer,  calling  upon 
him  within  eight  days  to  take  down  or  re 
pair  the  said  roof,  and  that,  in  default  of  his 
so  doing,  complaint  would  be  made  before 
two  justices  m  accordance  with  the  pro- 
visions of  the  statutes  in  that  case  made  and 
provided. 

It  was  also  proved  that  the  terms  of  this 
notice  were  not  complied  with,  and  that  the 
council,  pursuant  to  the  section  last  afore- 
said, caused  a  hoarding  to  be  erected  in 
front  of  the  said  house  on  December  31st, 

1902,  and  that  the  charges  of  L.  R.  Lucas, 
the  person  employed  by  the  council  for 
erecting  such  hoarding,  amounting  to  the 
sum  of  £l  8«.,  had  been  paid  to  him  by  the 
said  council  on  February  6th,  1903. 

It  was  also  admitted  that  in  the  month  of 
January  a  summons  was  applied  for  by  the 
appellants  against  the  respondent,  but  was 
not  proceeded  with,  as  in  the  meantime  the 
dangerous  building  had  been  made  safe  by 
the  respondent. 

It  was  further  admitted  that  on  July  13th, 

1903,  a  formal  demand  for  the  payment  of 
the  said  sum  of  £1  8«.  and  2s.  65.,  the  cost 
of  the  said  summons,  was  made  by  the  said 
appellants  upon  the  respondent. 

On  behalf  of  the  said  respondent  it  was 
contended  that  inasmuch  as  the  three 
months  had  not  elapsed  since  the  date  of  the 
said  demand  upon  nim  as  allowed  in  cases 
of  apportionment  by  paragraph  2  of  s.  257 
of  the  Public  Health  Act,  1875,  the  complaint 
laid  by  the  said  appellants  was  prematura 
(the  date  of  the  said  complaint  being  May 
6th,  1903),  and  that  the  respondent  was 
entitled  to  go  to  arbitration  as  to  the  amount 
payable. 

We,  the  said  justices,  upheld  the  conten- 
tion raised  by  tne  said  respondent,  and  dis- 
missed the  summons. 

The  question  of  law,  upon  which  the 
opinion  of  the  court  is  desired,  is  whether 
we,  the  said  justices,  upon  the  above  state- 
ment came  to  a  corre<;t  decision  in  holding 
that  so  much  of  paragraph  2  of  the  said 
257th  section  of  the  Public  Health  Act, 
1875,  as  allows  a  i)eriod  of  three  months  as 
therein  enacted  was  applicable  to  the  case 
in  question. 

ROBT.  RiCKARDS, 

Humphry  Humphreys. 

S.  R.  C,  Bosanquet,  for  the  appellants.— 
The  decision  of  the  justices  is  wrong. 
Maym*  of  Folkestone  y.  Brooks,  [189313  Ch. 
22  is  an  authority  that  s.  257  of  the  Public 
Health  Act,  1875,  only  applies  to  cases  of 
apportionment. 
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The  respondent  did  not  appear. 

Lord  Alverstone,  C.  J. — I  think  that  the 
appellants'  contention  is  well  founded,  and 
this  appeal  must  be  allowed.  There  is  no 
Question  of  apportionment  in  this  case,  and 
the  only  question  that  could  arise  would  be 
one  of  amount. 

Lawrance,  J.— I  agree. 

Kennedy,  J.— I  agree. 

S.  B.  C,  Bosangtiet  applied  that  the  appeal 
should  be  allowed  with  costs. 

Lord  Alverstone,  C.J.— The  general 
practice  of  the  court  is  not  to  grant  costs 
against  a  respondent  who  does  not  appear 
to  contest  tne  appeal,  but  this  is  only  a 
matter  of  practice,  and  the  court  is  not 
bound  by  any  rule  to  that  effect.  The 
matter  is  entirely  one  for  their  discretion. 
Having  regard  to  the  circumstances  of  the 
present  case,  I  think  that  the  practice  ought 
to  be  departed  from,  and  that  the  appellants 
ought  to  have  the  costs  of  the  appeal.  The 
appellants  are  a  public  body,  and  they  are 
bound  in  the  interests  of  those  they  repre- 
sent to  take  proceedings  to  recover  the 
money  due  to  tnem.  The  case  is  not  like  a 
criminal  one.  It  is  in  the  nature  of  civil 
proceedings  in  which  the  respondent  has  in 
the  court  below  raised  a  point  which  is 
wholly  untenable,  and,  therefore,  does  not 
appear  to  support  it  on  appeal. 

Appeal  cUiowed  with  costs. 

Solicitors  for  the  appellants :  Le  Brasseur 
and  Oakley,  for  Le  brasseur  and  Bowen, 
Pontypool. 
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December  11,  1903. 

The  Commissioner  of  Police  i».  Roberts. 

Licensing  Acts — Opening  and  keeping  open 
licensed  premises  for  the  sale  of  in- 
toxicating liquors  during  prohibited 
hours  —  Licensing  Act,  1874  (37  ds 
38  Vict.  c.  49),  s.  9. 

The  resjxmdenty  a  license-holder,  obtained 
an  fKcoMonal  license  to  keep  ojien  after 
1 1  p.m,y  the  ustuil  closing  hour,  to 
12.30  am.  The  doors  of  the  premises 
were  closed  at  12.30  a.m„,  but  singing 
tms  going  on  inside  the  premises  till 
12.38,  and  between  12.40  and  12.45 
several  j^ersons  came  out  of  the  private 
door  of  the  said  premises.  There  was 
no  evidence  that  any  jyersons  were  ad- 
mitted  or  served  with  intoxicating 
liquor  after  12.30  a,m. 

Held,  that  tJie  respondent  could  not  be  con- 
victed of  opening  and  keeping  open  the 
licensed  jrremises  for  the  sale  of  intoxi- 
cating liquors  during  prohibited  hours, 
contrary  to  the  Licensing  Act,  1874 
(37  ik  38  Vict,  c.  49),  s,  9. 

Case  stated  by  ju.stices  in  and  for  the 
county  of  Essex. 

On  April  25th,  1903,  an  information  and 
complaint  was  laid  and  preferred  by  the 
appellant  against  Herbert  Roberts  (herein- 
after called  the  respondent)  under  the 
Licensing  Act,  1874  (37  <fe  38  Vict.  c.  49),  s.  9, 
for  that  he,  the  said  Herbert  Roberts,  on 
April  17th,  1903,  unlawfully  did  keep  open 
his  licensed  premises,  "  The  Three  Rabbits  " 
public-house,  for  the  sale  of  intoxicating 
liquor  during  the  time  at  which  the  said 
premises  for  the  sale  of  intoxicating  li(]uors 
are  directed  to  be  closed  by  and  in  pur- 
suance of  the  said  Licensing  Act  of  1874, 
which  said  information  and  complaint  was 
heard  by  us  on  May  2nd,  1903,  at  a  fietty 
sessional  court-house  for  the  said  county  at 
Stratford. 

Upon  the  hearing  of  the  said  information 
and  complaint  the  following  facts  were 
proved  or  admitted  before  us  : 

The  respondent,  who  is  the  licensee  of 
"The  Three  Rabbits"  public-house,  Rom- 
ford Road,  Manor  Park,  in  the  said  county, 
on  April  5th,  1903,  applied  for  and  was 
granted  an  occasional  license,  pursuant  to 
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s.  29  of  the  Licensing  Act,  1872  (35  ds 
36  Vict.  c.  94),  exempting  him  from  the 
provisions  of  that  Act  relating  to  the 
closing  of  premises  during  certain  hours. 
The  occasion  of  the  occasional  license  was 
a  Masonic  festival  held  at  the  said  licensed 
premises.  The  ordinary  time  for  the  closing 
of  the  said  premises  under  the  provisions 
of  the  Licensing  Acts,  1872  and  1874,  was 
from  11  o'clock  p.m.  on  April  16th  to 
6  o'clock  a.m.  on  April  17th. 

The  exemption  of  the  said  occasional 
license  extended  the  time  during  which  the 
respondent  was  entitled  to  keep  open  the 
said  premises  for  the  sale  of  intoxicating 
liquors  from  11  p.m.  on  April  16th  to 
12.30  a.m.  on  April  17th. 

At  12.30  on  the  morning  of  the  said 
April  17th  one  Edward  Jones,  a  police- 
sergeant,  was  on  duty  outside  the  said 
g remises.  The  outer  doors  of  the  said 
ouse  were  then  closed.  The  said  Jones 
drew  the  attention  of  the  respondent's 
manager  to  the  time.  Singing  was  going 
on  inside  the  premises,  and  continued  until 
12.38  a.m. 

At  12.38  a.m.  the  respondent  came  out 
and  said  to  the  said  Edward  Jones,  "  I  am 
very  sorry  they  have  stopped  so  late."  The 
said  Edward  Jones  answered,  "  I  shall  re- 
port the  matter." 

The  respondent  replied,  "  Do  as  you 
like  ;  you  have  your  duty  to  do.  I  thought 
the  license  was  1  a.m.  instead  of  12.30." 

Between  12.40  and  12.45  thirty  persons 
came  out  of  the  private  door  of  the  said 
premises. 

The  respondent  was  not  called  to  give 
evidence,  nor  was  any  evidence  ^iven  on 
his  behalf.  The  doors  of  the  premises  were 
closed  at  12.30  a.m.  There  was  no  evidence 
that  any  |)ersons  were  admitted  or  served 
with  intoxicating  liquor  after  12.30  a.m. 

It  was  contended  upon  the  above  facts 
that  there  was  no  evidence  upon  which  the 
respondent  could  be  convicted,  and  the 
case  of  Jeffery  v.  Weaver,  [1899]  2  Q.  B. 
449 ;  63  J.  P.  663,  was  cited  in  support  of 
this  contention. 

Upon  the  facts,  and  in  view  of  the  state- 
ment of  the  respondent  that  he  thought  the 
extension  of  his  license  was  until  1  a.m., 
we  were  of  opinion  that  the  said  closing  of 
the  doors  of  the  said  hoase  at  12.30  was 
not  with  the  intention  of  ceasing  to  supply 
intoxicating  liquor  to  the  persons  already 
in  the  house.  We  therefore  found  as  a  fact 
that  in  substance  the  said  house  was  kei)t 
open  after  12.30  a.m.  for  the  sale  of  intoxi- 
cating liquors  in  the  sense  that  it  was 
intended  by  the    respondent  that  intoxi- 
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catins  liouor  should  be  sold  to  the  persons 
alreadv  tnerein ;  but  in  view  of  tne  fact 
that  the  doors  were  physically  closed,  and 
that  no  persons  in  fact  entered  after  12.30 
a.m.,  and  that  there  was  no  evidence  that 
any  persons  were  served  with  intoxicating 
liquor  after  12.30  a.m.,  we  deemed  ourselves 
bound  by  the  decision  of  Jeffery  v.  Weaver^ 
supra,  and  dismissed  the  inforiiiation. 

The  question  for  the  court  is  whether  we 
came  to  a  correct  determination  in  point  of 
law. 

Wm.  Malunson. 

Wm.  Varco  Williams. 

Andrew  Johnston. 

A.  Lister  Harrison. 

The  Licensing  Act,  1874  (37  &  38  Vict, 
c.  49),  8.  9,  provides :  "  Any  person  who 
during  the  time  at  which  premises  for  the 
sale  01  intoxicating  liquors  are  directed  to 
be  closed  by  or  in  pursuance  of  this  Act, 
sells  or  exposes  for  sale  in  such  premises 
any  intoxicating  liquor,  or  opens  or  kee^is 
open  such  premises  for  the  sale  of  intoxi- 
cating liquors  or  allows  any  intoxicating 
liquors^  although  purchased  before  the  hour 
of  closing,  to  be  consumed  on  such  pre- 
mises, shall  for  the  first  offence  be  liable  to 
a  penalty  not  exceeding  ten  pounds,  and 
for  any  subsequent  offence  to  a  penalty  not 
exceeding  twenty  pounds." 

JDanckwerts,  K.C.  (with  him  A,  GUI). 
for  the  appellant.— The  justices  have  missed 
the  real  i)oint  in  this  case.  It  is  not  a 
question  whether  the  outer  door  is  shut  or 
not  and  the  premises  physically  closed  ; 
the  real  question  to  consider  is  whether 
the  license-holder  is  ready  and  willing  to 
supply  intoxicating  liquor  to  anyone  who 
may  call  for  it.  The  word  "open "  is  de- 
fined as  meaning  "  unrestricted,  public,  free 
to  be  enjoyed  by  all."  All  the  premises  are 
comprised  in  the  license,  so  that  if  access 
can  be  obtained  to  the  premises,  though 
not  by  the  door  leading  to  the  bar, 
the  house  is  being  kept  open.  It  is 
impossible  to  separate  one  portion  of 
the  licensed  premises  from  the  other. 
[He  referred  to  Tassell  v.  Ovenden  (1877), 
2  Q.  B.  D.  383;  41  J.  P.  710.]  The  mere 
fact  whether  the  door  is  open  is  immaterial 
(Brigden  v.  Beig/ies  (1876),  1  Q.  B.  D.  330 ; 
40  J.  P.  661).  In  Finch  v.  Blundell  (1864), 
26  J.  P.  71,  a  constable  entered  during  pro 
hibited  hours  and  found  two  men  secreted, 
one  having  a  pot  of  fresh  beer  in  his  hand. 
The  outer  doors  were  shut,  and  the  men 
were  not  seen  to  enter.  It  was  held  that 
there  was  some  evidence  of  "  keeping  open 
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the  house  for  sale."  The  offence  there  was 
not  the  sale  during  prohibited  hours,  but 
"keeping  open  the  house."  The  decision 
in  Tennant  v.  Cun}herland{\^^\  1  E.  &  E. 
401 ;  23  J.  P.  57,  has  been  mistaken.  In 
that  case  a  license-holder  was  charged  with 
keeping  open  his  house  during  prohibited 
hours.  Tne  evidence  was  that  the  door  was 
shut  at  12  on  Saturday  night,  but  at  2  a.m. 
the  constable  saw  the  license-holder  and 
another  man  drinking  ale  inside,  and  shortly 
afterwards  the  man  came  out.  All  the 
court  really  held  there  was  that  the  evidence 
was  not  sufficient,  and  therefore  the  charge 
was  not  proved.  That  is  seen  by  the  judg- 
ment of  Lord  Campbell,  T  C.J.  Jefer- 
9on  V.  EicharcUan  (1871),  35  J.  P.  470,  is 
really  no  decision  against  the  appellant's 
contention,  as  the  question  there  was  the 
sufficiency  of  evidence.  Jeffery  v.  Weaver^ 
[1899]  2  Q.  B.  449 ;  63  J.  P.  663,  is  not  an 
authority  m  this  case.  In  Lloyd  v.  Bamett 
(1900),  64  J.  P.  708,  the  justices  found  as 
tacts  that  no  person  would  have  been 
supplied  had  he  entered,  and  that  in  fact 
no  intoxicating  liquor  was  sold  during  pro- 
hibited hours.  There  is  no  such  finding  by 
the  justices  in  the  present  case.  The  section 
of  the  Act  charges  three  separate  offences, 
and  the  words  "  opens  or  keeps  open  such 
premises  for  the  sale  of  intoxicating 
liquors  "  were  intended  to  hit  the  very  case 
where  there  was  neither  proof  of  a  sale  nor 
of  an  intention  to  sell. 

R.  Muir,  for  the  respondent,  was  not 
called  on. 

Lord  Alverstonb,  C.J.— We  need  not 
trouble  you,  Mr.  Muir.  It  is  in  my  opinion 
too  late,  having  regard  to  the  authorities,  to 
put  the  construction  on  this  section  which 
18  contended  for  by  Mr.  Danckwerts.  The 
respondent  was  summoned  for  keeping 
open  his  licensed  premises,  "The  Tnree 
Rabbits"  public-house,  for  the  sale  of 
intoxicating  liquors  during  the  time  which 
the  said  premises  for  the  sale  of  intoxi- 
cating liquors  were  directed  to  be  closed. 
Section  9  of  the  Act  of  1874  specifies  three 
offences.  "  Sells  or  exposes  for  sale  on  such 
premises  any  intoxicating  liquor."  What 
might  have  happened  to  this  case,  what 
would  have  been  the  deduction  which 
would  have  been  drawn  in  this  case  on  a 
summons  for  that  first  branch,  I  do  not  say 
anything  about.  Secondly,  "  or  opens  or 
keeps  oi)en  such  premises  for  the  sale  of 
intoxicating  liquors."  Thirdly,  "  allows  any 
intoxicating  liquors,  although  purchased 
before  the  hours  of  closing,  to  be  con- 
sumed."  Again,  with  regard  to  the  third 
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branch  of  the  section  I  express  no  opinion 
as  to  what  would  have  been  the  effect  of  pro- 
ceedings framed  under  that.  The  only  reason 
that  the  case  differs  from  several  previous 
authorities  is  that  the  magistrates  have  found 
that  because  the  mai;  by  mistake  thought 
that  the  license  would  allow  the  entertain- 
ment to  go  on  to  one  o'clock  instead  of  12.30 
he  would  have  .supplied  liquor  to  the  people 
between  12.30  and  one  o'clock  if  they  had 
asked  for  it.  Mr.  Danckwerts  suggests  that 
it  is  sufficient  to  make  it  compulsory  upon 
the  magistrates  to  find  on  those  facts  as  a 
matter  of   law  that  he  was   keeping  the 

E remises  open  for  the  sale  of  intoxicating 
quors.  The  case  of  Jeffery  v.  Weaver ^ 
supra,  is  not  the  only  case,  I  think,  in  a 
series  of  decisions  that  can  be  cited  for 
the  proposition  that  in  order  to  consti- 
tute it  an  offence  under  the  second  branch 
of  the  section  there  must  be  the  keep- 
ing open  of  the  premises  in  the  sense  that 
people  can  directly  by  use  of  the  premises 
get  in  and  have  the  liquor  in  or  get  the 
liquor  out  from  the  premises.  I  do  not 
think  it  was  intended  to  allow  a  prose- 
cution under  that  branch  to  take  the  place, 
so  to  speak,  of  a  prosecution  under  the  first 
or  second  branches  simply  because  it  is 
found  as  a  fact  that  if  the  man  had,  so  to 
speak,  been  tempted  to  commit  an  offence 
under  the  first  or  third  branches  he  would 
have  done  it.  I  therefore  think  the  refusal 
to  convict  was  right,  and  the  appeal  must 
be  dismissed. 

Lawrance,  J.— I  entirely  agree.  It  seems 
to  me  that  the  magistrates  have  not  found 
in  their  finding  of  fact  at  the  end  of  the 
the  case  any  offence  against  the  publican. 
All  that  is  stated  by  them  is  that  the 
closing  of  the  house  was  not  with  the 
intention  of  ceasing  to  supply  intoxicating 
liquor,  and  so  on.  Then  they  say  it  was 
intended  by  the  respondent  that  intoxi- 
cating liquor  should  be  sold,  and  so  on. 
That  is  not  in  itself  enough.  There  must 
be  some  proof  given,  as  in  Jeffery  v.  Weaver, 
supra,  that  there  was  some  act  done  by 
the  publican  which  would  bring  him  within 
the  law. 

Kennedy,  J. — I  am  of  the  same  opinion. 
It  appears  to  me,  having  regard  to  the 
various  offences  created  by  the  section,  that 
to  construe  the  portion  of  the  section  which 
makes  an  offence  the  opening  or  keeping 
open  of  the  licensed  premises  for  the  sale  of 
intoxicating  liquors  after  proper  closing 
hours — to  construe  that  in  any  sense  except 
the  natural  sense  w  ould  be  really  to  inter- 
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fere  with  the  plain  intention  of  the  section 
creating  three  different  classes  of  offence. 
In  my  opinion,  so  far  as  the  authorities 
have  been  cited,  or  so  far  as  I  know  them, 
they  are  all  in  accord  with  the  view  that 
**open"  is  there  used  in  its  natural  and 
ordinary  sense,  and  certainly  cannot  be 
extended  beyond  the  sense  of  either  the 
entrance  of  a  customer  into  the  premises  or 
the  power  of  the  customer — the  opportunity 
for  tne  customer — ^to  enter  into  the  premises 
or  the  opportunity  of  the  intoxicating  liquor 
passing  out  to  the  customer,  because  of  the 
premises  being  open  in  some  part  to  the 
outside.  It  seems  to  me^  although  there 
may  be  difficulty  sometimes  in  proving 
some  of  the  other  things  in  the  section, 
that  is  certainly  quite  an  inadequate  reason 
for  trying  to  read  this  clause  in  a  non- 
natural  sense. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Wontner  & 
Sons. 

Solicitor  for  the  respondent  :  F.  A. 
Stein. 


68  J.  P.  40. 


CROWN  CASES   RESERVED. 


Novend>er  27,  1903. 

Rex  v.  Gray. 

Criminal  law— Case  for  the  consideration 
of  the  Court  for  Cro^Ti  Cases  Reserved 
— Shorthand  notes  of  evidence  at  trial — 
Notice  to  be  given  if  case  to  be  argued 
by  counsel— Rules  of  court,  June  lat, 
1850. 

The  judge  who  states  a  case  for  the  con- 
sideration of  the  Court  fai'  Crovm  Cases 
Reserved  cannot  adopt  a  transcript  of 
the  shorthand  notes  of  the  evidence 
given  at  the  trial  and  make  them  jyart 
of  the  case.  The  case  itself  must  briefiy 
state  the  questions  of  law  reserved^  and 
such  facets  o7dy  as  raise  the  questions 
submitted. 
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Where  a  case  is  intended  to  be  argued  by 
counsel,  notice  thereof  must  be  given  to 
the  clerk  of  the  court  two  days  before 
the  sitting  of  the  court. 

Case  stated  by  Mr.  Commissioner  Ren- 

TOUL. 

Arthur  Hutton  appeared  for  the  prosecu- 
tion. 

H,  G.  Booth,  for  the  defence,  said  that  he 
desired  to  refer  to  the  transcript  of  the 
shorthand  notes  of  the  evidence  given  upon 
the  trial.  The  transcript  had  been  signed 
by  the  Commissioner  and  was  attached  to 
the  case.  In  the  last  paragraph  of  the  case 
the  Commissioner  stated  that  he  had  read  a 
transcript  of  the  said  notes,  and  that  the 
same  was  correct. 

Lord  Alverstone,  L.C.J.— You  cannot 
refer  to  the  shorthand  notes, — that  is  not  the 
proper  way  to  state  a  case.  The  case  must 
go  back  again  to  be  re-stated,  if  necessary. 
Under  the  rules  (Jime  1st,  1850),  "Every 
case  transmitted  for  the  consideration  of 
this  court  shall  briefly  state  the  question  or 
questions  of  law  reserved,  and  such  facts 
only  as  raise  the  question  or  cjuestions  sub- 
mitted. .  ."  We  think  the  judge  has  no 
right  to  adopt  the  shorthand  notes,  and  it 
is  not  open  to  you  to  vary  any  statement  in 
the  case  by  reference  to  something  that 
appears  on  the  shorthand  note.  The  judge 
thought  we  could  look  at  the  shorthand 
note,  but  we  cannot  do  so.  We  think, 
therefore,  the  case  had  better  g;o  back  to  be 
re  stated ,  if  necessary.  We  desire  further  to 
draw  attention  to  the  rule  that  "  where  any 
case  is  intended  to  be  argued  by  counsel,  or 
by  the  parties,  notice  thereof  oe  given  to 
the  clerk  of  thit»  court  at  least  two  days 
previously  to  the  sitting  of  the  said  court." 
That  rule  has  not  been  complied  with  in 
one  or  two  cases  lately,  and  we  desire  in 
future  that  it  should  be  observed. 

Case  remitted. 

Solicitor  for    the    prosecution :  Moreton 
Phillips. 
Solicitor  for  the  defence  :  Freke  Paluier. 
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COURT   OF   APPEAL. 


Jult/  15,  1903. 

Guardians  of  Ormskirk  Union  v.  Guar- 
dians OF  Chorlton  Union. 

Poor  law — Settlement— Institution  for  pay- 
ing patients— Residence  of  pauper  m — 
"  ratient  in  a  hospital "  —  Removal — 
Poor  Removal  Act,  1846  (9  &  10  Vict, 
c.  66),  s.  1— Divided  Parisnes  and  Poor 
Law  Amendment  Act,  1876  (39  & 
40  Vict.  c.  61),  s.  34. 

A  pauper  had  been  an  inmate  for  many 
year's  of  an  institution  cabled  a  "  hotne 
for  epileptics,*^  founded  for  the  care 
and  treatment  of  persons  suffering 
from  epilepsy.  The  institution  was 
sup/x>rted  partly  by  an  endowment  by 
the  founder  and  partly  by  donations^ 
stthscriptions  and  jxiyments  by  the 
patients.  There  was  a  regular  medical 
staff  and  nurses.  During  the  pauj>er^s 
residence  t/iere  his  relatione  had  jHiid  a 
weekly  sum  for  his  maintenance. 

Held,  that  the  institution  was  a  "  hospital " 
within  the  meaning  of  the  Poor  Re- 
moval Act,  1846,  s.  1,  and  that  the 
pauper  was  ^^ confined  a«  a  patient  in  a 
hospit^d"  and  therefore  did  not,  by 
reason  of  such  residence  in  the  institu- 
tion for  7/iore  than  three  years,  acquire 
a  legal  settlement  in  the  parish  in 
which  such  institution  was  situated. 

Decision  of  the  High  Court  of  Justice, 
King's  Bench  Division  (67  J.  P.  28), 
affirmed. 

Appeal  of  the  guardians  of  Chorlton 
Union  from  a  decision  of  the  High  Court 
of  Justice,  King's  Bench  Division  (Lord 
Alverstone,  L.C.J.,  Wills  and  Chan- 
NELL,  J  J.),  upon  the  following  special  case 
stated  by  consent,  and  by  order  of  BucK- 
NiLL,  J.,  pursuant  to  the  Quarter  Sessions 
Act,  1849  (12  &  13  Vict.  c.  45),  s.  11. 

I.  On  Januarv  10th,  1902,  the  respondents 
obtained  an  order  of  two  of  H.  M.  justices 
of  the  peace,  in  aud  for  the  city  of  Man- 
chester, adjudging  the  settlement  of    the 
42 
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said  Harold  Coxon,  a  pauper,  to  be  in  the 
township  of  Maghull,  in  the  Ormskirk 
Union,  m  the  county  of  Lancaster. 

2.  On  February  8th,  1902,  the  appellants 
gave  notice  of  appeal  against  the  said  order 
to  the  General  Quarter  Sessions  of  the 
Peace  for  the  city  of  Manchester,  and  such 
appeal  w  as  at  the  said  Quarter  Sessions  on 
March  13th,  1902,  entered  and  respited. 

3.  The  said  Harold  Coxon  is  about  twenty- 
four  years  of  a^,  and  was  admitted  as  a 
patient  into  an  institution  called  the  Home 
for  Epileptics,  at  Maghull  aforesaid,  on 
April  4th,  1893,  suffering  from  the  disease 
of  epilepsy,  for  the  purpose  of  receiving 
care  ana  treatment,  and,  if  possible,  of  ob- 
taining a  cure  of  such  disease,  and  he 
remained,  continuously  receiving  such  care 
and  treatment,  in  such  institution  from  the 
date  of  his  admission  until  January  8th, 
1902,  when  he  was  discharged  as  incurable. 
Thereupon  he  became  an  inmate  of  the 
workhouse  of  the  respondents.  Whilst  the 
said  Harold  Coxon  was  in  the  said  home 
his  relatives  paid  7s.  6d.  a  week  for  his 
maintenance  and  treatment  therein. 

4.  The  said  Harold  Coxon  never  resided 
or  dwelt  in  the  Ormskirk  Union  for  any 
period  of  time  whatever  during  which  he 
could  acquire  a  settlement  therein,  except 
during  the  period  and  for  the  purposes 
mentioned  in  paragraph  3  hereof. 

5.  The  said  Home  for  Epileptics  was 
established  in  the  year  1888  by  Henry  Cox, 
since  deceased,  of  Liverpool,  and  was  par- 
tially endowed  by  him  with  the  sum  of 
£2jOOO.  It  consists  of  buildings,  farm 
buildings,  and  five  acres  of  land,  farmed  by 
the  committee  which  governs  the  home.  It 
is  supported  by  donations,  annual  subscrip- 
tions, and  payments  made  on  behalf  of  the 
patients  under  care  and  treatment  therein. 
Its  object  is  the  care  and  treatment  of  per- 
sons suffering  from  the  disease  of  epilepsy. 
The  home  is  situate  at  Maghull,  a  villa^  in 
the  country,  about  seven  miles  from  Liver- 
pool. The  site  was  chosen  so  as  to  permit 
the  patients  to  have  the  benefits  of  hospital 
treatment  in  combination  with  healthy 
outdoor  life,  regular  habits,  suitable  em- 
ployment and  recreation. 

6.  There  is  attached  to  the  home  a  medi- 
cal staff,  consisting  of  six  physicians  and 
surgeons  (one  being  resident  in  Maghull) 
and  one  dental  surgeon,  a  lady  superin- 
tendent, three  matrons  and  twelve  nurses, 
who  provide  and  apply  the  medical  ana 
surgical  treatment  necessary  for  the  patients 
of  the  home. 
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7.  The  number  of  patients  on  December 
3l8t,  1901,  receiving  care  and  treatment  for 
the  disease  of  epilepsy  was  123. 

8.  The  committee  publish  at  the  end  of 
each  year  an  annual  report  and  balance 
sheet  of  the  working  revenue  and  expendi- 
ture of  the  said  home.  Such  reoort  con- 
tains the  rules  of  the  home.  They  nave  also 
published  in  1899  an  account  of  "  Ten 
Years  Pioneer  Work  in  the  Treatment  of 
Epileptics  in  Homes  and  Colonics  in 
Englandj**  which  contains  all  the  material 
facts  which  make  up  the  history  and  con- 
stitution of  the  home  for  the  ten  years  suc- 
ceeding its  establishment.  That  publication, 
together  with  the  annual  report  published 
in  the  year  1901,  and  a  prospectus  of  the 
Home  for  Epileptics,  are  annexed  to  this 
special  case  and  form  part  of  it. 

9.  The  appellants  assert  and  the  re- 
spondents aenv  that  the  said  Home  for 
Epileptics  is  a  hospital  within  the  meaning 
of  9  &  10  Vict.  c.  66,  s.  1,  and  that  during 
the  time  the  said  Harold  Coxon  resided  in 
the  said  Home  for  Epileptics  he  was  con- 
fined as  a  patient  in  a  hospital,  so  that  the 
residence  was  not  computable  for  settle- 
ment purposes. 

10.  The  question  for  the  opinion  of  the 
court  is  whether  or  not  on  the  facts  above 
set  out  the  said  Harold  Coxon  acquired  a 
legal  settlement  in  the  township  of  Maghull 
aforesaid  under  the  provisions  of  9  <&  10  Vict, 
c.  66,  8.  1,  and  39  &  40  Vict.  c.  61,  s.  34, 
by  reason  of  hLs  continuous  residence  for 
three  consecutive  ^ears  and  upwards  in  the 
said  Home  for  Epileptics  situated  as  afore- 
said. If  the  court  snould  be  of  opinion  in 
the  affirmative  the  said  order  of  the  said 
iustice  is  to  stand,  otherwise  the  same  Is  to 
be  quashed. 

11.  It  is  a^eed  by  and  between  the 
appellants  and  respondents  that  the  costs 
in  regard  to  this  special  case  and  the  costs 
at  quarter  sessions  aforesaid  shall  follow 
the  event. 

The  Divisional  Court  held  that  the  insti- 
tution was  a  "  hospital "  within  the 
meaning  of  the  Poor  Removal  Act,  1846, 
s.  1,  and  that  the  pauper  was  "  confined  as 
a  patient  in  a  hospital,"  and  therefore  did 
not  by  reason  of  such  residence  in  the 
institution  for  more  than  three  years 
acquire  a  legal  settlement  in  the  parish 
in  which  such  institution  was  situated. 
From  that  decision  the  Chorlton  Union 
appealed. 

By  the  Poor  Removal  Act,  1846  (9  & 
10  Vict.  c.  66),  s.  1,  as  amended  by  subse- 
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quent  statutes  :  "  No  person  shall  be  re- 
moved nor  shall  any  warrant  be  granted 
for  the  removal  of  any  person,  from  any 
parish  in  which  such  person  shall  have 
resided  for  one  year  next  oef ore  the  applica- 
tion for  the  warrant :  Provided  always,  that 
the  time  during  which  such  person  shall  be 
a  prisoner  in  a  prison,  or  shall  be  serving 
her  Majesty  as  a  soldier,  marine,  or  sailor,  or 
reside  as  an  in- pensioner  in  Greenwich  or 
Chelsea  hospitals,  or  shall  be  confined  in  a 
lunatic  asylum,  or  house  duly  licensed  or 
hospital  registered  for  the  reception  of 
lunatics,  or  as  a  patient  in  a  hospital,  or 
during  which  any  such  person  shall  receive 
relief  from  any  parish,  or  shall  be  wholly 
or  in  part  maintained  by  any  rate  or  sub- 
scription raised  in  a  parish  in  which  such 
person  does  not  reside,  not  being  a  bon& 
fide  charitable  gift,  shall  for  all  purposes  be 
excluded  in  the  computation  of  time  herein, 
before  mentioned." 

By  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  k  40  Vict.  c.  61), 
8.  34  :  "  Where  any  person  shall  have  re- 
sided for  the  term  of  three  years  in  anv 
parish,  in  such  manner  and  under  such 
circumstances  in  each  of  such  years,  as 
woilld  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremov- 
able, he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  bv  a  like  residence  or 
otherwise  :  Provided  that  an  order  of  re- 
moval in  respect  of  a  settlement  acquired 
under  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed, 
without  such  corroboration  as  the  justices 
or  court  think  sufficient." 

B.  Cunnirufham  Glen  and  Moresbjf  WhitCy 
for  the  Chorlton  Union.— The  facts  in  this 
case  are  not  sufficient  to  justify  a  finding 
that  Coxon  was  confined  in  a  hospital 
within  the  meaning  of  s.  1  of  the  Poor 
Removal  Act,  \M'^{6uardi<ins  of  llolbom  v. 
Guardians  of  Chertsey  (1885),  15  Q.  B.  D. 
76  ;  50  J.  P.  36).  This  institution  was  a 
convenient  place  of  residence,  and  no  one 
was  admitted  without  payment.  It  was  a 
"  home  "  and  not  a  "  hospital "  within  the 
meaning  of  the  section.  The  nature  of  a 
public  hospital  was  considered  in  Homer  v. 
Lewis  (1898),  67  L.  J.  Q.  B.  524  ;  62  J.  P. 
345.  [Their  lordships  referred  to  St.  Olave^s 
Union  v.  Canterbury  Union^  [1897]  1  Q.  B 
682 ;  61  J.  P.  371.]  The  fact  that  in  this 
section  under  consideration  hospitals  are 
grouped  with  prisons  and  lunatic  asylums 
shows  that  the  residence  contemplated  was 
involuntary.    The  chief  object  of  a  ho.xpital 
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is  to  provide  medical  treatment  for  persons 
suffenng  from  disease,  and  that  is  not  the 
object  of  this  institution. 

Macmorrany  K.C.,  and  Clavell  Salter^  for 
the  Ormskirk  Union,  were  not  called  on. 

Vaughan  Williams,  L.J.— Counsel  for 
the  appellants  have  said  everything  that 
could  be  said  in  favour  of  this  appeal^  but  I 
think  that  the  decision  of  the  Divisional 
Court  was  right.  The  question  which  we 
have  to  decide  is  whether  this  man  Coxon 
has  been  residing  in  a  hospital  in  such  a 
way  that  his  residence  there  comes  within 
the  proviso  in  s.  1  of  the  Poor  Removal 
Act,  1846,  so  as  to  be  excluded  from  the 
computation  of  the  period  of  residence 
which  renders  a  person  irremovable.  The 
case  has  been  argued  in  two  ways.  In  the 
Divisional  Court  the  question  was  argued 
entirely  on  the  character  of  this  institution, 
and  in  this  court,  although  that  point  was 
argued,  an  alternative  pomt  was  also  made 
as  to  the  character  of  Coxon's  residence  in 
this  institution.  I  do  not  think  it  is  neces- 
sary for  us  to  define  exactly  what  is  or  what  is 
not  a  hospital  within  the  meaning  of  this 
section,  but  in  my  opinion  this  institution 
is  a  hospital  within  it.  It  is  true  that  it 
is  called  a  home,  but  it  is  a  house  in  the 
country  where  epileptic  patients  are  taken 
in  for  the  express  purpose  of  obtaining 
hospital  treatment,  combined  with  such 
outdoor  life  as  would  be  calculated  to  make 
the  treatment  more  efiective.  I  cannot 
conceive  why  such  an  establishment  is  not 
a  hospital.  I  could  have  understood  an 
argument  that  no  person  who  is  in  an 
institution  where  he  has  to  pay  for  his 
treatment  is  in  a  hospital,  but  it  is  imi)os- 
sible  to  hold  that  after  the  decision  in 
Homer  v.  LeunSy  supra.  1  could  also  have 
understood  an  argument  that  no  person  is 
confined  in  a  hospital  within  the  meaning 
of  this  section  unless  he  is  confined  there 
against  his  will  j  but  after  the  decision  in 
*S7.  Olave^s  Union  v.  CanterlAiry  Union^ 
supra^  it  is  impossible  to  hold  that.  It  is 
said  that,  taking  the  facts  of  this  case,  the 
proper  conclusion  is  that  Coxon  was  not 
residing  in  the  institution  as  a  patient  to 
be  treated  for  the  disease  of  epilepsy,  but 
that  being  an  epileptic  person  he  found 
this  a  convenient  place  of  residence.  I 
think  that  on  the  facts  of  this  special  case 
it  is  impossible  to  come  to  that  conclusion  ; 
it  ap[)eiurs  that  he  remained  there  as  a 
patient  continuously  receiving  care  and 
treatment  from  the  date  of  his  admission 
until  January  8th,  1902,  when  he  was  dis- 

44 


68  J.  P.  43. 

charged  as  incurable.    This  appeal  must 
be  dismissed. 

RoMER,  L.J. — I  am  of  the  same  opinion, 
and  have  nothing  to  add. 

Stirling,  L.J.— I  agree. 

ApjmU  dismissed. 

Solicitors  for  the  Ormskirk  Union  : 
Rowcliffes,  Rawle  k  Co.,  for  Alfred  Dickin- 
son, Ormskirk. 

Solicitors  for  the  Chorlton  Union  :  Gib- 
son and  Weldon,  for  J.  H.  Wilde,  Man- 
chester, 
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central  criminal  court. 


January  12,  1904. 

(Before  the  Recorder.) 

Rex  v.  Nunzio  Caliendo. 

Criminal  law  —  Poor  Prisoners'  Defence 
Act,  1903  (3  Edw.  7,  c.  38)— Limitation 
of  i)ower  to  afford  legal  aid  —Adminis- 
tration of  the  Act. 

LeffoZ  aid  under  the  Poor  Prisoners'  De- 
fence Act  J  1903,  can  only  be  afforded  to 
poor  prisoners  who  set  up  a  dejence, 
either  by  way  of  evidence  given  or  state- 
ment mjode  bjf  thevi^  before  the  com- 
mitting magistrate.  If  a  defendant 
does  not  say  anything  at  the  jx)lice 
courty  or  reserves  his  defence,  there  is 
no  jwwer  under  this  Act  to  give  him 
any  assistance.  There  is  no  ]X)wer 
uruder  the  Act  to  apjx)int  a  counsel 
only,  without  a  solicitor,  to  defend  a 
poor  prisoner.  The  Act  does  not  con- 
tain any  provisions  showing  how  the 
judge  is  to  satisfy  himself  that  the 
prisoner's  means  are  insufficient  for  him 
to  obtain  legal  aid. 

The  defendant  was  indicted  for  shooting 
at  Virgilio  Cutulo  with  intent  to  do  him 
grievous  bodily  harm. 

/.  A.  Symmofis  apjieared  for  the  prose- 
cution. 
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Rex  v.  Nunzio  Cauendo. 

The  defendant,  who  was  on  hail,  hcforc 
he  surrendered  handed  a  written  statement 
to  the  Recorder,  askini^  that  legal  aid 
should  be  provided  for  him  under  the  Poor 
Prisoners'  Defence  Act. 

The  RECORDEK.-;-This  is  an  application 
under  the  Poor  Prisoners*  Defence  Act  for 
the  assistance  of  this  court  for  the  pur^jose 
of  providing  the  defendant  with  a  solicitor 
and  counsel.    I  find  in  the  statement  which 
has  been  handed  to  me  that  ten  guineas, 
which  was  all  the  money  the  defendant 
possessed,  was  given  to  a  solicitor  to  de- 
fend him  at  the  police-court,  where  there 
vras  no  necessity  for  him  to  be  defended  at 
all  by  a  solicitor.      Now,  the    defendant 
comes  to  this  court  and  asks  that  he  should 
l)e  provided  ^^ith  solicitor  and  counsel  at 
the    expense    of   the    ratepayers    of   the 
country.    This  is  the  first  time  that  my 
attention  has  been  particularlv  called  to 
this  Act.    It  appears  to  me  that  a  great 
portion  of  my  tmie  will  in  future  be  tEiken 
up  in  examming  into  these  applications, 
and  we  shall  have  to  investigate  whether  a 
defendant  is  in  impecunious  circumstances, 
and  whether  at  the  police-court  the  solicitor 
had  sufficient  monev  for  the  defence.    Who 
is  going  to  make  these  investigations  I  do 
not  know.     If  I  have  to  do  it  I  shall  have 
to  keep  the  jury  waitinjf,  and  waste  their 
valuable  time  while  it  is  h%m^  done.    It 
also  appears  from  this  Act  that  if  an  unfor- 
tunate defendant  does  not  say  anything  at 
the  police-court,  or  if  he  reserves  his  de- 
fence, there  is  no  power  under  this  Act 
to  give  him  any  assistance,  however  much 
he  may  deserve  it.    Whenever  a  case  has 
arisen  in  which  I  have  thought  that  the 
accused  ou^ht  to  have  the   assistance  of 
counsel  it  has  been  my  custom  to  ask  a 
member  of  the  Bar  to  defend,  which  counsel 
always  willingly  have  done ;  but  I  have  not 
liked  to  exercise  that   power  except  very 
sparingly,  as  I  have  not  been  able  to  make 
any  order  for  the  payment  of  a  fee.    I 
much  regret  that  under  this  Act  I  still 
have  no  power  to  make  any  such  order,  as 
the  Act  appears  only  to  contemplate  assist- 
ance being  given    where  a  solicitor    and 
counsel  are  both  required,  which  in  simple 
criminal  cases  is  often  ouite  unnecessary. 
The  late  Mr.  Montagu  Williams,  a  most 
distinguished  defender  of  prisoners  in  this 
court,  used  to  say  that  the  best  brief  was  a 
copy  of  the  depositions,  and  that  he  did 
not  want  any  other  brier.     In  the  present 
case   the   defendant    appeals   to   me   for 
assistance,  asking  that  solicitor  and  counsel 
may  be  assigned  to  him.    I  have  no  power 
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to  make  that  order  unless  I  am  satisfied 
that  the  defendant  is  without  means.  I  know 
nothing  about  the  defendant's  means.  I  do 
not  know  at  all  how  I  am  to  administer  the 
Act.  This  Act  appears  to  have  been 
passed  by  the  legislature  without  any  con- 
sultation with  the  officers  of  this  court. 
It  is  incredible  that  an  Act  of  this  im- 
portance, which  will  dip  deeply  into  the 
pockets  of  the  rateimyers,  should  have  been 
passed  without  consultation  with  the  ex- 
perienced officials  of  this  court.  I  do  not 
know  how  we  are  to  administer  it.  Are  we 
to  send  the  officers  of  the  court  to  the  place 
where  the  defendant  resides  to  investigate 
the  matter  ? 

Symmons. — Under  the  Act  it  is  for  the 
judge  to  say  whether  it  appeals  to  him 
that  the  defendant's  means  are  insufficient. 

The  Recorder. — I  know  nothing  about 
the  defendant.  He  is  a  foreigner,  and 
does  not  know  a  word  of  English. 
How  can  I  ascertain  whether  his  means 
are  insufficient  1  Have  I  to  send  the  officers 
of  the  court  to  the  place  where  the  defen- 
dant lives  to  investigate  into  his  financial 
position  ? 

Si/mTnons,— Yon  can  only  act  on  the  in- 
formation at  your  disposal. 

The  Recorder.— I  have  no  information. 

The  police  officer  in  charge  of  the  case 
was  then  called  by  the  Recorder,  and  stated 
that  the  defendant  kept  a  small  sweetstuff 
shop,  that  he  had  a  lease  of  the  house  and 
took  in  lodgers. 

The  defendant,  in  answer  to  questions, 
stated  that  the  rent  of  the  premises  was 
£124  a  year. 

The  Recorder. — I  do  not  consider  that 
the  applicant  is  a  poor  prisoner,  and  there- 
fore I  cannot  give  him  the  legal  aid  he 


Application  refused. 
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Qrkat  Salterns  Syjjdicate  v,  Ports- 
mouth Corporation. 

68  J.  p.  48. 

PORTSMOUTH  QUARTER  SESSIONS. 


January  9,  1904. 

Great   Salterns   Syndicate   v,  Ports- 
mouth Corporation. 

Local  government— Public  Health— Local 
authority  fixing  minimum  level  for 
new  street — Low-lying  land— Provision 
necessary  for  surface  water  and  sewage 
— Reasonableness  —  Portsmouth  Cor- 
poration Act,  1883  (46  &  47  Vict, 
c.  ccxi.),  88.  16,  17,  31. 

A  public  authority,  a/ittng  under  t/ieir  local 
Act,  required  a  new  street  to  he  con- 
structed (if  at  all)  with  a  minimum 
level  of  nine  feet  oMve  Ordnance  datum. 
This  would  necessitate  raisirig  the  level 
of  some  200  acres  at  an  estimated  cost 
o/ £220,000. 

Held,  that  having  regard  to  the  nature  of 
the  locality  and  other  circumstances, 
the  requirement  wa%  reasonable. 

This  was  an  appeal  to  quarter  sessions, 
under  s.  31  of  the  Portsmouth  Corporation 
Act,  1883,  against  a  determination  of  the 
Portsmouth  Corporation  fixing  the  minimum 
level  of  a  proposed  new  street  at  nine  feet 
above  the  Ordnance  datum, 

Portsea  Island,  on  which  stands  the 
borough  of  Portsmouth  (including  Portsea, 
Landport,  Southsea  and  Fratton),  is 
bounded  on  the  south  by  the  English 
Channel,  on  the  west  by  the  creek  forming 
Portsmouth  Harbour,  and  on  the  east  by 
that  known  as  Langston  Harbour  ;  and  the 
south-western  and  southern  portions  of  the 
island  are  to  a  great  extent  already  covered 
with  buildings.  The  Great  Salterns  estate, 
comprising  some  500  acres,  lies  near  the 
centre  of  the  east  side  of  Portsea  Island, 
and  fronts  on  to  Langston  Harbour.  The 
greater  part  of  the  estate  is  below  the  level 
of  high-water,  and  is  protected  from  the 
sea  by  a  clay  bank.  Upon  the  estate  is  a 
lake,  which  receives  the  natural  drainage 
of  the  land,  and  discharges  into  the  harbour 
through  a  tidal  sluice.  The  appellants 
proposed  to  develop  for  building  purposes 
some  200  acres  of  the  estate,  which  has 
recently  been  included  in  the  borough,  and 
they  had  applied  to  the  corporation  to  fix 

40 


68  J.  P.  48. 

the  minimum  level  of  the  main  road 
running  north  and  south  (to  be  called  High 
Grove  Avenue)  at  four  feet  six  inches  above 
the  Ordnance  datum.  The  corporation  de- 
cided that  it  must  be  nine  feet  above  the 
datum,  i.e.,  about  two  feet  above  high- 
water  level.  This  they  had  power  to  do 
under  s.  16  of  their  Act,  and  s.  17  would 
enable  them  to  insist  upon  any  houses 
built  in  the  street  being  raised  to  the  same 
level. 

S.  H.  Emmanuel  and  O.  W.  Eicketts,  for 
the  appellants. — The  requirenients  of  the 
corporation,  necessitating  the  raising  of  the 
level  of  200  acres  of  land  to  nine  feet,  will 
mean  an  outlay  of  £223.000,  and  will 
effectually  prevent  the  development  of  this 
estate.  It  is  in  the  interests  of  the  borough 
that  its  growth  in  this  direction  should  oe 
providedf  for.  Moreover,  the  only  road 
into  the  island  from  the  north  runs  down 
the  western  side  :  a  new  approach  on  the 
eastern  side  is  badly  ne^ed,  and  this 
avenue  can  be  utilised  as  part  of  such 
approach.  The  average  level  will  be  five 
feet  above  the  datum. 

Expert  evidence  was  called  to  prove  that 
the  estate  in  its  present  condition  was  never 
flooded,  though  in  the  exceptional  month 
of  October,  1903,  some  five  acres  were 
under  water.  The  witnesses  stated  that  all 
surface  and  storm  water  could  be  drained 
into  the  lake,  into  which  it  now  ran  natu- 
rally ;  and  that,  at  anv  rate  if  pumping 
apparatus  was  provided  at  the  sluice,  the 
heaviest  downfall  of  rain  could  be  dealt 
with  so  as  to  obviate  any  dan^r  of  flooding. 
Medical  evidence  was  also  given  as  to  the 
healthiness  of  the  estate. 

Macmorran,  K.C.,  and  B.  B.  Charles, 
for  the  respondents. — ^The  estate,  in  its 
present  condition,  can  only  be  described  as 
a  swamp,  as  unfit  for  building  land  as  could 
well  be  imagined.  In  order  to  make  it  fit 
for  building,  something  must  be  done,  and 
it  is  necessary  that  it  should  be  raised.  It 
ought  to  be  at  least  two  feet  above  high- 
water  level.  At  present  the  protection  of 
the  land  depends  upon  one  sluice.  Then 
the  drainage  of  the  surface  water  into  the 
lake  is  not  a  satisfactory  plan.  When  land  is 
built  over,  the  volume  of  surface  water  is 
much  increased  :  and,  besides,  surface  water 
from  streets  and  houses  contains  obiection- 
able  matter,  and  turning  it  into  tne  lake 
will  make  this  sheet  of  water  a  sort  of 
septic  tank.  Lastly,  a  nine  feet  minimum 
will  allow  the  house  sewage  to  flow  by 
gravitation  into  our  sewers ;  the  appellants' 
plan  would  put  us  to  great  expense.  We  have 
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GfiEAT  Salterns  Syndicate  v.  Poets- 
mouth  COEPORATION. 

bought  a  portion  of  the  estate  ourselves,  and 
are  gradually  raising  its  level. 

Evidence  was  callod  in  support  of  the 
respondents'  case,  including  medical  testi- 
mony, as  to  the  desirability  of  raising  the 
the  level  of  the  proposed  dwellings. 

The  Deputy  Recorder  (Mr.  0.  T.  Giles), 
in  giving  judgment,  said  he  had  to  decide 
whether,  m  the  public  interest,  this  road 
should  be  nine  feet  above  Ordnance  datum, 
or  whether,  in  the  private  interests  of  the 
appellants,  he  should  say  that  this  height 
was  unreasonable  and  unnecessary.  After 
carefully  considering  the  evidence,  he  had 
come  to  the  conclusion,  without  any  hesita- 
tion, that  it  was  right,  under  the  particular 
circumstances  of  tnis  case,  that  this  road, 
if  made  at  all,  should  be  nine  feet  above 
Ordnance  datum.  He  considered  that  the 
determination  of  the  corporation  was  right, 
and  that  it  was  only  the  duty  of  that  body, 
in  the  interests  of  the  public,  to  come  to 
that  decision.  The  appeal  would  therefore 
be  dismissed,  with  costs. 

Solicitor  for  appellants :  Benjamin  Kent. 
Solicitor   for    respondents :    The   Town 
Clerk. 
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KING'S     BENCH     DIVISION. 


(Before  Lord  Alvebstone,  L.C.J.,  Wills 
and  Channell,  JJ.) 

A2}ril  2,  1903. 

Heaven  and  Another  v.  Orutchley. 

Malicious  damage  with  intent  to  destroy 
plants— Claim  of  right  of  recreation — 
Damage  in  excess  of  what  was  neces- 
sary for  assertion  of  right— Malicious 
Damage  Act,  1861  (24  &  25  Vict.  c.  97), 
s.  23. 

On  a  charge  of  malieumsly  damaging  vfith 
intent  to  destroy  jdants,  yegetabteSy  etc,, 
rmder  «.  23  of  the  Malicious  Damage 
Act,  1861  (24  &  25  Vict.  c.  97),  the 
appellants  contended  that  they  had  acted 
in  the  bon&  fide  and  reasonable  exercise 
of  their  customary  right  as  members  of 
the  public  at  large  to  roam  over  certain 


68  J.  P.  B3. 

lands,  and  of  free  access  thereto  for  the 
purpose  of  recreation.  The  justices 
convicted  and  fined  the  appellants  on 
the  grounds  (1)  that  the  ri{fht  claimed 
did  not  and  could  not  legally  exist,  and 
(2)  that  the  apjyellants  did  more  danvage 
than  they  could  rea^nably  sufypose  toas 
necessary  for  the  asse7*tion  of  the  right 
claimed  by  them,  and  that,  therefore, 
their  jurisdiction  was  not  ousted. 

Held,  that  the  justices  were  right. 

Thefninciple  of  R.  v.  Clemens,  [1898]  1  Q.  B. 
556,  followed. 

Case  stated  by  justices  for  county  of 
Gloucestershire,  before  whom  the  appel- 
lants had  been  convicted  of  an  otfence 
against  s.  23  of  the  Malicious  Damage  Act, 
1861,  fined  and  ordered  to  pay  to  the  respon- 
dent two  pounds  compensation  and  costs. 

The  information  charged  that  the  apel- 
lants  on  July  1st,  1902,  at  the  parish  of 
Leckhampton,  did  unlawfully  and  mali- 
ciously damage  with  intent  to  destroy  cer- 
tain plants,  to  wit,  a  quantity  of  potatoes, 
beans,  green  peas,  cabbages,  shallots,  and 
marrows,  the  property  ot  tne  respondent, 
then  growing  m  a  certain  g;arden  of  the 
respondent  there,  thereby  doing  injury  to 
him  to  the  amount  of  £4  contrary  to  the 
statute,  etc.  The  following  facts  were  ad- 
mitted or  proved  before  the  justices  : 

The  respondent  was  then,  and  had  been 
for  four  years  and  nine  months  the  occupier, 
as  tenant  to  the  Leckhampton  Quarries 
Company,  Limited,  at  an  annual  rental  of 
£5  4«.,  of  a  small  cottage  and  garden  about 
two  chains  in  extent,  situate  at  the  foot  of 
Leckhampton  Hill,  in  the  parish  of  Leck- 
hampton, in  the  county  of  Gloucester.  The 
appellants  were  then,  and  had  been  for 
many  years,  inhabitants  of  the  parish  of 
Leckhampton. 

On  July  1st,  1902,  the  appellants  together 
entered  the  respondent's  garden  and  pro- 
ceeded to  root  up  and  trample  down  the 
crops  of  vegetable  productions,  comprising 
potatoes,  beans,  green  peas,  snallots  and 
marrows,  then  growing  in  different  parts 
thereof,  thereby  doing  iiyury  to  the  respon- 
dent which,  after  due  consideration  of  the 
evidence  adduced  by  both  parties,  was 
assessed  by  the  justices  at  £2.  The  damage 
was  spread  over  the  whole  of  the  garden,  the 
appellants  not  having  confined  themselves 
to  any  particular  part  or  definite  track; 
and  as  admitted  by  the  appellant,  Heaven, 
it  was  their  intention  that  nothing  shoula 
be  allowed  to  grow  therein. 
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The  cottage  was  built  and  the  garden 
enclosed  about  five  years  ago.  Prior  to  that 
time,  the  site  formed  part  of  certain  unen- 
closed lands  extending  up  and  over  Leck- 
hamjiton  Hill. 

Evidence  was  given  by  the  appellants, 
and  on  their  behalf  by  several  old  inhabi- 
tants of  the  parish  of  Leckhampton,  and  of 
the  adjoining  parish  of  Cheltenham,  that 
for  many  years  previous  to  its  enclosure, 
the  public  generally  had  had  at  all  times 
free  and  uninterrupted  access  to,  and  the 
right  to  roam  over,  the  said  piece  of  land, 
and  had  used  the  same  for  the  purposes  of 
recreation,  and  of  playing  games,  sports, 
and  i>astimes  thereon  at  their  own  free  will 
and  pleasure,  and  that  the  alleged  right  had 
by  reason  of  the  enclosure  been  interrupted 
and  obstructed.  On  behalf  of  the  apel- 
lants  it  wcus  contended  that  from  time 
immeinorial  until  its  enclasure,  the  site  of 
the  said  cottage  and  garden  had  been  an 
oi>en  piece  of  *'  common  "  land,  and  that  the 
appellants  did  the  acts  complained  of  in 
the  bond  fde  and  reasonable  exercise  of 
their  customary  right  as  members  of  the 
public  at  large  to  roam  over  the  said  piece 
of  land,  and  of  free  access  thereto  for  the 
purpose  of  recreation,  and  of  playing  games, 
sports,  and  pastimes  thereon  at  all  times  at 
tneir  own  free  will,  and  pleasure,  and  that, 
therefore,  the  justices'  jurisdiction  to  hear 
and  determine  the  information  was  ousted. 

The  iustices  were  of  opinion  (1)  That  the 
right  claimed  by  the  appellants  did  not  and 
could  not  legally  exist,  and  was  therefore 
absurd  and  unreasonable  in  point  of  law 
( White  V.  Feast  (1872),  L.  R.  7  O.  B,  363  : 
36  J.  P.  436  ;  Edwards  v,  Jenkiru,  [18961 
1  Ch.  308,  60  J.  P.  167  ;  Brooks  v.  UavUyn 
(1899),  63  J.  P.  215) ;  and  (2)  that  the  apel- 
lants  did  more  damage  than  they  could 
reasonably  suppose  was  necessary  for  the 
assertion  of  the  right  claimed  by  them 
{R.  V.  aliens,  [1898]  1  Q.  B.  656; 
67  L.  J.  Q.  B,  482),  and  that  therefore  the 
justices' jurisdiction  to  hear  and  determine 
the  information  was  not  ousted,  and  they 
accordingly  convicted  the  appellants  and 
fined  them.  The  question  for  the  opinion 
of  the  court  was  whether,  upon  the  above 
statement  of  facts,  the  justices  had  come 
to  a  correct  determination  in  point  of  law, 
and  if  not  what  should  be  done  in  the 
premises. 

Section  23  of  the  Malicious  Damage  Act, 
1861  (24  &  26  Vict.  c.  97),  provides  :  "  Who- 
soever shall  unlawfully  and  maliciously 
destrov,  or  damage  with  intent  to  destroy, 
any  plant,  root,  fruit,  or  vegetable  produc- 
tion, growing  in  any  garden,  orchard,  nur  - 
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sery  ground,  hothouse,  greenhouse,  or  con- 
servatory, shall  on  conviction  thereof  before 
a  justice  of  the  peace,  at  the  discretion  of 
the  justice,  either  be  committed  to  the 
common  gaol  or  house  of  correction,  there 
to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not 
exceeding  six  months,  or  else  shall  forfeit 
and  pay,  over  and  above  the  amount  of  the 
injury  done,  such  sum  of  money,  not  exceed- 
ing twenty  pounds,  as  to  the  justice  shall 
seem  meet ;  and     .    .    ." 

DanchvertSy  K.C.,  and  H,  Lewis,  for  the 
appellants.  The  right  claimed  by  the 
appjellants  was  the  customary  right  of  the 
parishioners  to  recreation  over  the  land  in 
question.  [Channell,  J.  Their  only  right 
at  law  would  be  a  right  to  play  games,  and 
the  right  claimed  is  one  on  behalf  of  the 
public,  which  cannot  exist.]  It  must  have 
been  a  ri^ht  on  behalf  of  themselves  and 
the  inhabitants  to  play  games.  The  right 
would  extend  over  every  part  of  the  land 
and  the  violence  was  not  more  than  that 
usually  exercised  in  the  playing  of  games. 
The  right  was  not  that  of  playing  any 
particular  game  and  the  appellants  merely 
exercised  their  customary  right  of  recrea- 
tion. 

Alexander  Gleriy  K.C.,  for  the  respondent, 
was  not  called  upon. 

Lord  Alverstone,  L.C.  J.-  -In  my  opinion 
the  decision  of  the  justices  was  clearly 
right.  The  facts  in  the  case  before  us  are 
to  all  intents  and  purposes  the  same  as 
those  in  the  case  of  B,  v.  Clemens.  [1898] 
1  Q.  B.  656,  namely,  that  the  defenaants  in 
the  exercise  of  a  supposed  right,  did  more 
damage  than  was  necessary.  In  that  case 
Lord  Russell  of  Killowen,  L.CJ.J.,  is 
reported  to  have  said  (see  p.  559)  "  It  seems 
to  me  that  the  proper  direction  to  give  to  a 
jury  in  such  a  case,  is  that  they  should  ask 
themselves  this  question:  Did  the  defen- 
dants do  what  they  did  in  the  exercise  of  a 
supposed  right  ?  adding  that  if  on  the  facts 
before  them,  the  jury  come  to  the  conclusion 
that  the  detendants  did  more  damage  than 
they  could  reasonably  suppose  to  be  neces- 
sary for  the  assertion  or  protection  of  that 
right,  then  the  jury  may  properly  and 
ought  to  find  the  defendants  guilty  of 
malicious  damage  under  s.  61."  The 
decision  in  £.  v.  Clemens  arose  in  an 
appeal  from  a  conviction  of  Quarter  Sessions 
for  malicious  damage  to  property  under 
s.  61  of  the  Malicious  Damage  Act,  1861, 
and  was  heard  by  the  Court  for  Grown  Cases 
Reserved.    In  this  case  the  appellants  were 
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charged  with  damaffing  with  intent  to 
destroy  the  vegetable  production)  of  a 
garden,  under  8.  23  of  tne  same  Act,  but 
the  principle  is  the  same.  The  damage 
suffered  by  the  appellants  rooting  up  and 
trampling  down  the  various  vegetable  crops 
was  assessed  hy  the  justices  at  £2.  More- 
over the  justices  have  found  that  the 
damage  was  spread  over  the  whole  garden, 
the  appellants  not  having  confined  them- 
selves to  any  particular  spot  or  definite 
track,  and  it  was  admitted  by  one  of  them 
that  it  was  their  intention  that  nothing 
should  be  allowed  to  grow  in  the  garden. 
This  conduct  was  far  in  excess  of  what  was 
necemry  for  the  exercise  or  assertion  of 
anyrieht  they  claimed,  and  their  contention 
that  tney  acted  in  the  bondjide  and  reason- 
able exercise  of  their  customary  right  as 
members  of  the  public  at  large,  does  not 
avail  them,  in  the  face  of  the  authority 
quoted.  The  justices  were  clearly  right, 
and  the  appeal  must  be  dismissed. 
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£,  Ifiji  the  employment  of  G.  W.  ds  Co,^ 
and  Mrs,  H,  verbally  agreed  tvitk  £, 
to  continue  the  standing  order  for  beer 
to  any  2^^9on  by  whom  R.  might 
be  employed,  R,  vhjls  etnjTloyed  by  the 
apjmlant,  and  he  took  the  standing 
order  to  the  apj}ellant  at  his  licensed 
jyremisesy  who  accepted  the  order  and 
agreed  with  him  to  sumily  beer  to  Mrs, 
it.  Afterwards  R.  aied,  and  one  D,, 
on  behalf  of  the  appellant,  continued  to 
deliver  beer  to  Mrs.  //.  t?t  pursuance  of 
the  said  order.  The  beer  was2^idfor 
on  delivery.  The  justices  found  that 
the  sale  took  jiUice  at  the  house  of 
Mrs,  H.,  and  conineted  the  ajjpellant 
vnder  s,^  of  the  Licensing  Act,  1872. 


Wills,  J. — I  entirely  agree. 
were  right  on  both  grounds. 

Channell,  J.— I  agree. 


Solicitor  for  the  appellant:  Robert  H. 
Steel,  Cheltenham. 

Solicitors  for  the  respondent:  Peacock  and 
Goddard,  for  Arthur  Lamb,  Cheltenham. 
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KING'S    BENCH    DIVISION. 


July  9, 1903. 
Hewitt  v,  Jervis. 

Licensing  Acts— Offences  —Whether  sale  at 
place  not  authorised  by  license— Sale- 
Appropriation  of  goods  sold— Licensing 
Act,  1872  (35  k  36  Vict.  c.  94),  s.  3. 

One  R.,  a  carter,  in  the  emfloyment  of 
G,  W,  <t  Co.,  a  firm  of  brewers,  wa^  in 
the  habit  in  the  course  of  such  em-jdoy- 
ment  of  delivering  to  a  Mrs,  H,  a 
quantity  of  beer  every  fortnight  in 
pursuance  of  a  verbal  standing  aider 
given  at  her  house  to  R.    ^'iubsequently 


Held,  that  the  statement  by  Mrs,  H,  that 
she  would  continue  the  standing  order 
for  beer  to  any  jy^rson  by  whom  B, 
might  be  employed  was  equivalent  to 
her  assenting  to  the  apjrropriation  of 
the  goods  on  the  licensed  premises^  and 
The  justices  that  therefore  the  sale  took  place  on 

the  licensed  premises,  and  the  convic- 
tion was  wrong. 

Case  stated  by  Justices  of  the  Peace  for 
the  county  of  Lancaster,  sitting  at  Orms- 
kirk,  for  the  opinion  of  the  High  Court, 
King's  Bench  Division,  pursuant  to  20  & 
21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 

An  information  had  been  preferred  on 
March  25th,  1903^  by  Richard  Jervis,  super- 
intendent of  police,  the  respondent,  under 
35  <fe  36  Vict.  c.  94,  s.  3,  against  William 
Hewitt,  the  aopellant,  for  that  he,  the 
appellant,  on  March  17th,  1903,  at  the 
township  of  Aughton,  in  Lancashire,  then 
being  duly  licensed  to  sell  by  retail  intoxi- 
cating liquor  in  his  house  and  premises, 
situate  in  Aughton  Street,  Ormskirk,  un- 
lawfully did  sell  by  retail  certain  intoxi- 
cating liquor  at  a  certain  other  house  called 
Belgrave  Villa,  situate  in  Aughton,  in  the 
occupation  of  one  Edward  Hardman,  where 
he  was  not  then  authorised  by  his  license  to 
sell  the  same. 

The  information  was  heard  and  deter- 
mined by  the  justices  at  a  petty  sessions  on 
April  3ra,  1903,  when  they  convicted  the 


appellant  of  the  offence  charged,  and  fined 
him  £5,  and  ordered  him  to  pay  £1  ^.  for 


costs. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  proved  in 
evidence : — 

(a)  The  a[>pellant  is  a  beerhouse-keeper, 
who  at  the  time  of  the  matters  hereinafter 
mentioned  held,  pursuant  to  11  Geo.  4  and 
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1  Will.  4,  c.  64,  and  the  Acta  amending  the 
same,  a  license  to  sell  by  retail,  at  a  house 
situate  at  Ormskirk,  beer  to  be  consumed 
either  on  or  off  the  premises. 

(b)  On  March  17th,  1903,  one  Robert 
Dunn,  a  person  in  the  employ  of  the  appel- 
lant, delivered  from  a  cart  driven  by  him 
two  dozen  bottles  of  beer  to  one  Ann 
Hard  man.  wife  of  Edward  Hardman,  at  a 
house  called  Belgrave  Villa,  situate  in 
Aughton,  in  payment  for  which  he  was  to 
and  did  receive  on  behalf  of  the  appellant 
five  shillings  at  the  time  of  such  delivery. 

(c)  Prior  to  the  month  of  June,  1902, 
one  Thomas  Hoonev  was  in  the  employment 
of  Messrs.  Greenall,  Whitley  and  Company, 
a  firm  of  brewers,  as  a  carter,  and  was  m 
the  habit  in  the  course  of  such  employment 
of  delivering  two  dozen  bottles  of  b»6r  i)er 
fortnight  to  the  said  Ann  Hardman,  wife 
of  Edward  Hardman,  at  Belgrave  Villa, 
Aughton,  in  pursuance  of  a  verbal  standing 
order  to  that  effect  given  by  her  at  her 
house  to  Rooney.  The  price  of  the  said 
beer  was  always  paid  by  Mrs.  Hardman  to 
Rooney  at  her  house  at  the  time  of  delivery. 

(d)  In  or  about  the  month  of  June. 
1902,  Rooney  left  the  said  employment  ana 
went  to  the  appellant  and  said  he  had  a 
good  round,  ana  could  guarantee  orders  to 
a  considerable  extent,  whereupon  the  ap- 
pellant said  in  that  case  he  could  get  him  a 
job.  Rooney  then  saw  Mrs.  Hardman, 
who,  in  order  to  assist  him  in  obtaining 
another  situation,  verbally  agreed  to  con- 
tinue the  standing  order  for  beer  to  any 
person  by  whom  the  said  Thomas  Rooney 
might  be  employed. 

(e)  Rooney  thereupon  took  the  standing 
order  for  the  beer  to  the  appellant,  at  his 
licensed  premises,  who  accepted  the  order, 
and  agreed  with  him  to  supply  beer  to  Mrs. 
Hardman  in  the  required  quantities.  Mrs. 
Hardman  did  not  Know  the  appellant  in 
the  matter,  and  there  was  no  evidence  that 

,  either  the  appellant  or  Rooney  communi- 
cated to  Mrs.  Hardman  or  Edward  Hard- 
man  the  acceptance  of  the  said  order  other- 
wise than  by  the  delivery  of  beer  in  the 
required  quantities. 

(f)  At  the  time  that  Rooney  obtained  the 
said  standing  order  from  Mrs.  Hardman, 
and  at  the  time  the  appellant  accepted  the 
order,  Rooney  was  hot  and  never  nsA  been 
in  the  employment  of  the  appellant  or 
in  any  wav  connected  with  the  sale  or 
delivery  of  beer  by  the  appellant. 

(g)  After  the  obtaining  and  acceptance  of 
the  said  verbal  order  Rooney,  on  behalf  of 
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the  appellant,  delivered  two  dozen  bottles 
of  beer  per  fortnight  to  Mrs.  Hardman, 
until  the  death  of  Kooney,  in  or  about  the 
month  of  December,  1902,  from  which  time 
one  Robert  Dunn  continued  to  deliver  the 
said  beer  on  behalf  of  the  appellant  to  Mrs. 
Hardman  in  pursuance  of  the  said  order. 

^h)  In  pursuance  of  the  said  standing 
oraer  given  and  accepted  prior  to  the 
month  of  June,  1902,  the  said  Robert 
Dunn,  on  March  17th,  1903,  delivered  to 
Mrs.  Hardman  at  the  house  of  the  said 
Edward  Hardman,  in  Aughton,  the  box 
containing  two  dozen  bottles  of  beer,  as 
stated  in  paragraph  (b)  of  this  case. 

(i)  The  .said  beer  supplied  to  Mrs.  Hard- 
man  was  placed  on  the  appellant's  licensed 
premises  in  a  box  in  the  cart,  with  a  paper 
in  the  said  box  containing  the  name  of 
Mrs.  Hardman,  a  description  and  the  quan- 
tity of  the  goods  in  the  box,  and  the  price 
to  be  paid  therefor.  No  other  beer  or 
article  of  any  other  kind  was  contained 
in  the  said  box.  The  said  beer  was  paid  for 
on  the  delivery  at  the  said  house. 

Eo88  Brottnt,  for  the  appellan^  sub- 
mitted that  upon  the  facts  stated  by  the 
justices  the  contract  of  sale  and  the  appro- 
priation of  the  beer  took  place  on  the  ap- 
pellant's licensed  premises.  At  the  time 
the  order  was  originally  given  the  man 
Rooney  was  in  reality  the  agent  of  Mrs. 
Hardman,  if  of  anybody,  and  the  order  was 
given  by  him  and  accepted  by  the  appellant 
at  the  licensed  i)reniises  of  the  appellant, 
where  the  appropriation  of  the  l^er  also 
took  place.  The  order  was  a  standing  one, 
and  there  had  been  no  contravention  of  the 
Licensing  Act,  1872,  all  the  essential 
elements  of  a  sale  within  the  meaning  of 
the  Licensing  Acts  having  taken  place  at 
the  1  icensed  premises.  He  relied  on  Pletts  v. 
Beattie,  [1896]  1  Qr  R.  519 ;  60  J.  P.  185, 
and  particularly  on  the  unreported  case 
of  Walker  v.  Walker^  decided  by  this  court 
in  the  preceding  week  (now  reported 
67  J.  P.  452). 

W.  W.  Mackenzi^^  on  behalf  of  the  re- 
spondents, contended  that  the  sale  of  the 
beer  in  fact  took  place  at  the  private  house 
of  Mrs.  Hardman.  The  carter  was  the 
agent  of  the  appellant,  and  was^  in  fact,  in 
his  employment  at  the  time  of  his  receiving 
the  order;  the  order  was  given  at  the 
house  of  Mrs.  Hardman,  and  there  the 
money  for  the  beer  was  received  on  delivery 
by  the  carter.  Moreover,  there  was  no 
assent  to  the  appropriation  of  the  beer  by  the 
purchaser.  The  arrangement  wit^  Rooney  to 
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continue  the  order  was  not  in  law  an  assen 
to  appropriation  ;  Mrs.  Hardman  did  not 
know  the  appellant  in  the  matter.  Upon  the 
facts  in  eviaence  before  them  the  justices 
were  entitled  to  come  to  the  decision  they 
did,  and  their  judgment  on  the  facts  ought 
not  to  be  disturbed.  He  cited  Fletts  v. 
Camj}bdl,  [1895]  2  Q.B.  229  ;  59  J.  P.  502  ; 
and  Cocher  v.  McMulhn  (1900),  64  J.  P. 
245,  and  submitted  that  the  facts  in  this 
case  were  distinguishable  from  those  in 
FletU  V.  Beattie  and  Walker  v.  Walker, 

Lord  Alvekbtonb,  C.  J.—I  am  unable  to 
distinguish  this  case  from  that  of  Walker  v. 
Walker^  which  we  decided  last  week.  The 
facts  here  are  rather  more  in  favour  of  the 
licensed  person.  When  Mrs,  Hardman  said 
to  the  agent  or  traveller,  or  whoever  the 
man  was,  that  she  would  take  the  beer 
from  whatever  brewer  he  went  to,  that  was 
equivalent  to  the  statement  which  was  in 
writing  in  Pletts  v.  Beattie^  "  I  assent  to 
the  appropriation  by  you  to  this  order  at 
the  brewery  of  goods  of  the  above  descrip- 
tion and  in  a  deliverable  state."  Under 
those  circumstances,  the  person  who  acts 
under  that  assent  or  authority  is  the  agent 
of  the  person  who  gives  the  order,  and  then 
yon  have  a  sale  carried  out  at  the  licen&ed 
premises  and  not  off  the  licensed  premises. 

Wills,  J. — I  am  of  the  same  opinion. 
This  is  a  clear  case.  The  contract  of  sale 
was  made  at  the  licensed  premises,  and  the 
appropriation  of  the  beer  was  also  made 
there. 

Chaknell,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellants :  W.  W. 
Wynne  &  Sons,  agents  for  Leo.  Kennedy 
«nd  Glover,  Ormskirk. 

Solicitors  for  the  respondent :  Snow, 
Fox  and  Higginson,  agents  for  Harcourt  E. 
Clare,  Preston. 


68  J.  P.  6B. 

CENTRAL    CRIMINAL    COURT. 


(Before  the  Eecobder.) 

Janvary  11,  1804. 
Kex  V,  Sakgiovanni. 

Criminal  law— Application  by  sureties  for 
the  court  to  withdraw  estreat—  Zocw* 
standi  of  counsel  for  prosecution — 
Withdrawal  of  estreat. 

Uj^cn  an  amlicaticn  hy  suretiisfor  the  court 
to  wttMraw  ihe  estreat  of  their  recoa- 
nisances,  which  had  betn  previously 
ordered^  ccimsel/or  the  prosecution  has 
no  locus  standi. 

The  court,  upon  heivg  satisjted  that  the 
sureties  had  taken  all  reasonable  steps 
to  secure  the  attendance  of  the  defen- 
dant, withdrew  an  estreat  prcyicusly 
ordered,  but  which  had  not  yet  issued. 

The  defendant  had  been  committed  for 
trial  to  the  December  sessions  of  this  court 
upon  charges  of  embezzlement.  He  was 
admitted  to  bail,  with  two  sureties,  but 
failed  to  appear.  The  recognisances  of  the 
sureties  were  estreated,  but  it  was  ordered 
that  the  estreat  should  not  issue  uiitil  after 
the  sureties  had  had  an  opportunity  of 
being  heard  at  the  present  sessions. 

E,  G,  Booths,  for  the  sureties,  applied 
that  the  estreat  should  be  withdrawn.  He 
submitted  that  the  sureties  had  done  everv- 
thing  in  their  power  that  was  possible  to  ob- 
tain the  attendance  of  the  defendant.  Their 
affidavit  shows  that  as  soon  as  ever  they 
heard  that  the  defendant  had  left  England 
and  sailed  to  New  York  they  gave  informa- 
tion to  the  police,  and  that  at  their  own 
expense  thev  telegraphed  to  New  York  in 
order  that  the  prisoner  might  be  detained 
on  the  arrival  ot  the  ship.  In  consequence 
of  this  telegram  the  defendant  was  not 
allowed  to  land  in  America,  but  was  brought 
back  on  the  same  boat,  which,  however, 
happened  to  be  a  boat  not  belonging  to 
England,  but  a  Belgian  boat  which  sailed 
back  direct  to  a  Belgian  port,  where  the 
defendant  was  allowed  to  land.  The 
sureties  were  willing  to  expend  a  certain 
amount  of  moncv  on  extraaition  proceed- 
ings, but  they  had  not  been  able  to  ascertain 
how  much  such  proceedings  were  likely  to 
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cost,  and  they  did  not  wish  to  embark  on 
such  proceedings  without  having  any  idea 
of  the  cost.  The.  defendant  is  only 
charged  with  embezzling  one  small  sum 
of  about  £3.  He  is  an  Italian,  and  his 
sureties  are  Italians. 

W,  H,  Leycester^  for  the  prosecution, 
stilted  that  tnere  were  several  cases  against 
the  defendant. 

The  Recorder.— What  locus  standi  have 
you  1  I  do  not  think  that  in  an  application 
of  this  sort  the  prosecution  have  any  locus 
standi.  This  is  merely  an  application 
between  the  sureties  and  the  Crown.  Under 
the  circumstances,  I  am  of  opinion  that  the 
sureties  took  all  reasonable  steps  to  secure 
the  attendance  of  the  defendant.  They  at 
once  gave  information  to  the  police,  and 
themselves  telegraphed  to  New  York,  and 
if  it  had  not  happened  that  the  defendant 
was  on  a  foreign  vessel  the  result  of  that 
telegram  would  have  been  that  the  defen- 
dant would  have  been  brought  back  to 
England.  I  can  quite  appreciate  their 
unwillingness  to  embark  on  extradition 
proceedings.  The  estreat  will  be  with- 
drawn, in  case  the  warrant  now  in  exist- 
ence can  be  executed  at  any  time  the 
recognisances  of  the  witnesses  will  be 
enlarged  sine  die.  The  costs  incurred  bv 
the  prosecution  up  to  the  present  time  will 
be  paid. 

Estreat  withdrawn. 

Solicitor    for    the    prosecution  :    E.    L. 
Chapman. 
Solicitor  for  the  sureties  :  F.  W.  Tonkin. 
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Jamuiry  8,  1904. 

Before  Samuel  Roberts,  Esq.,  M.P.,  Bar- 
rister-at-Law,  Mr.  Qainsford,  and 
Other  Justices. 

Mitchell  Brothers  v.  The  Overseers 
of  the  Poor  of  the  Parish  of  An- 
ston  and  the  Assessment  Committee 
of  the  Worksop  Union. 

Rating — Huts  erected  by  railway  contractor 
for  accommodation  of  navvies  — 
Whether  rateable  to  the  relief  of  the 
poor  (43  Eliz.  c.  2). 

This  was  an  appeal  by  Messrs.  Mitchell 
Brothers,  railway  contractors,  carrying  on 
business  at  Glasgow,  against  a  rate  made 
on  May  11th,  1903,  in  respect  of  certain 
wooden  navvy  huts  and  contractor's  and 
railway  company's  offices.  The  case  is  of 
interest,  inasmuch  as  it  raised  a  question 
which  has  not  been  decided  in  any  reported 
case. 

It  appeared  that  in  1901  the  appellants 
entered  into  a  contract  to  construct  the 
Shireoaks  and  Laughton  Railway  which 
runs  through  Anston.  In  connection  with 
the  necessary  works,  and  for  the  purpose  of 
providing  their  workmen  with  the  sleeping 
accommodation,  certain  wooden  huts  were 
erected,  some  of  them  upon  the  appellants' 
own  land,  and  one  of  them  upon  land  be- 
longing to  the  Duke  of  Leeds.  Four  of  the 
huts  were  of  the  same  character,  and  dif- 
fered only  in  size.  These  were  used  solely 
as  navvy  huts.  They  were  built  entirely  of 
wood,  and  rested  upon  stakes  driven  into 
the  ground  for  twelve  or  eighteen  inches. 
They  were  roofed  with  corrugated  iron. 
The  fifth  hut,  which  was  used  for  offices, 
was  built  in  the  same  way,  with  the  excep- 
tion that  two  of  the  division  walls  in  which 
there  were  fireplaces,  were  built  of  brick, 
the  foundations  of  the  brickwork  being  in 
the  groundr  These  hut8~were  erected  be- 
cause, owing  to  the  district  bein^  sparsely 
inhabited,  the  appellants  found  it  oifficult 
to  get  navvies  to  work,  unless  they  were 
provided  with  a  sleeping  place.  It  was 
contended  before  the  assessment  committer 
that  the  wooden  huts  were  chattels,  ana 
that  if  they  were  liable  to  the  poor  rate  at 
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all,  it  could  only  be  in  respect  of  the  land 
forming  the  site  of  the  huts.  It  was  also 
pointed  out  that  so  far  from  being  a  source 
of  profit,  the  huts  were  actually  a  source  of 
loss  to  the  appellants.  The  assessment 
committee,  however,  made  an  assessment 
in  which  tney  a&sessed  the  gross  estimated 
rental  of  each  cottage  at  £10,  and  the  rate- 
able value  at  £6  13«.  4d.  The  appellants 
gave  notice  of  objection  on  May  18tn,  1903, 
and  ai)pealed  to  Quarter  Sessions  upon  the 
following,  amongst  other,  grounds  :— 

(1)  The  said  huts  and  offices  are  not  rate- 
able subjects,  and  do  not  come  within  the 
category  of  lands,  tenements  and  heredita- 
ments, assessable  under  and  by  virtue  of 
the  various  Acts  and  laws  in  force,  relating 
to  assessments. 

(2)  The  appellants  have  no  sole  or  exclu- 
sive occupation  of  the  ground  upon  which 
the  huts  rest,  the  huts  being  erected  by  the 
privilege  or  easement  of  the  railway  com- 
pany and  others. 

(3)  The  huts  above-mentioned  do  not  in 
any  case  possess  the  quality  of  permanence 
nor  are  they  in  any  sense  permanently 
attached  to  the  ground  as  fixtures,  and 
accordingly  they  are  not  rateable  heredita- 
ments within  the  meaning  of  the  laws  and 
Acts  now  in  force  with  reference  to  assess- 
ments. 

(4)  The  said  huts  and  offices  form  part 
of  the  appellant's  plant  used  by  them  in 
connection  with  the  construction  of  the 
railway  through  the  parish  of  Anston,  and 
may  be  removed  at  any  time  as  the  work  of 
construction  may  necessitate  such  removal, 
and  they  will  be  in  any  case  removed  along 
with  the  rest  of  the  plant  when  the  con- 
struction of  the  railway  is  completed. 

(5)  The  said  appellants  derive  no  bene- 
ficial occupation  from  the  said  huts  and 
offices. 

(6)  In  any  case  the  estimated  rental  of 
the  said  huts  and  offices  is  excessive. 

Elluon  and  W,  W.  Wilberforce  for  the 
respondents.— It  is  submitted  that  the 
huts  erected  by  the  appellants  are  heredita- 
ments, and  are  rateable  as  such  within  the 
meaning  of  the  43  Eliz.  c.  2.  Four  of  these 
huts  are  long  rectangular  buildings  divided 
into  rooms  hy  partitions  inside.  One  of 
them  is  occupiea  by  a  caretaker  and  his 
family.  The  huts  can  each  accommodate 
some  twentv  to  thirty  navvies,  and  are 
therefore  able  to  bring  in  a  very  consider- 
able revenue.    Inasmuch  as  a  new  colliery 
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has  been  opened  in  the  neighbourhood,  it 
would  be  possible  to  obtain  tenants  if  the 
huts  were  to  let.  The  main  objection  on 
the  part  of  the  appellants  is  that  they  are 
not  nereditaments. 

[The  Chairman  :  The  question  is  :  Are 
they  so  fixed  to  the  soil  as  to  form  part  of 
the  soil?] 

At  common  law  they  are  part  of  the  land, 
but  even  if  they  were  not,  the  statute  of 
Elizabeth  would  be  sufficient  to  cover  thena. 

[The  Chairman  :  Surely  every  railway 
company  has  erected  buildings  of  this  kind. 
Have  they  ever  been  rated  ]j 

It  would  be  an  extraordinary  thing  if  a 
person  who  is  rated  when  he  lives  in  a 
stone  house,  were  to  escape  by  living  in  a 
wooden  house.  In  Cory  v.  Sristow,  L.  R. 
2  A.  C.  262,  the  owners  of  a  derrick 
hulk  moored  in  the  Thames  were  held  to 
be  as  much  occupiers  of  the  land  as  if  they 
had  put  a  stage  upon  piles  into  the  bed  of 
the  nver,  or  had  erected  a  house  there. 

[A  Magistrate  :  Is  it  not  well  under- 
stood that  works  in  the  course  of  construc- 
tion are  not  rateable?  There  is  no  rate- 
ability  until  there  is  beneficial  occupation. 
Coula  a  wooden  hut  over  a  builder's  crane 
berated?] 

It  is  a  question  of  degree.  These  were 
houses  used  for  the  purpose  of  carrying  out 
a  large  contract  and  ought  to  be  rated.  He 
cited  L,  &  N,  W.  BaU.  Co.  v.  Bueknuuttr 
(1875),  L.  R.  10  Q.  B.  70,  and  Boyie^  Law 
of  Rating^  p.  95. 

Mr.  Airey,  the  assistant  overseer  at  Anston, 
was  called  to  prove  the  facts  stated  by 
counsel.  He  said  that  the  huts  were  fixed 
by  nails  to  a  platform  on  the  ground. 
There  was  a  considerable  demand  for  houses 
in  the  district  owing  to  the  new  colliery. 
In  cross-examination  he  admitted  that  he 
had  not  previously  known  huts  of  this  kind 
to  be  rated,  and  that  in  all  probability  the 
sanitary  authority  would  not  allow  them 
to  be  used  as  permanent  dwellings. 

By  the  Court :  It  would  not  damage  the 
ground  to  remove  the  huts. 
This  closed  the  respondents'  case. 

Waddy  and  Horace  WUson^  for  the  apel- 
lants. — This  is  a  test  case.  No  contract  for 
the  erection  of  a  railway  can  be  carried  out 
without  the  erection  of  these  huts.  The 
rate  app^ed  against  is  that  which  is  made 
in  respect  of  these  huts.  By  s.  133  of  the 
Lands  Clauses  Act.  1845  (8  Vict.  c.  18)^  it 
is  provided  that  where  a  railway  is  being 
constructed,  the  railway  must  make  good 
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to  the  rating  authority  such  loss  as  may 
have  been  occasioned  by  land  being  put  out 
of  ratinff.  The  contention  on  the  part  of 
the  appellants  is  that  these  huts  are  chattels. 
A  greenhouse  does  not  become  rateable  if  it 
is  rested  upon,  but  not  attached  to  the  soil. 
Four  of  the  huts  were  only  provided  for  the 
purpose  of  the  works,  and  the  appellants 
were  concerned  to  erect  them  so  ^  to  pre- 
vent their  becoming  attached  to  the  free- 
hold, and  therefore  irremovable.  No 
authority  has  been  cited  to  the  effect  that 
such  buildings  are  fixtures,  or  houses.  The 
absence  of  authority  is  explained  bv  the 
fact  that  railway  contractors  have  always 
taken  care  that  they  should  not  be  fixtures. 
As  to  the  fifth  hut  which  held  the  offices, 
this  was  part  of  the  contractors'  plant,  ana 
is  not  beug  used  entirely  by  the  contractors. 
The  railway  company  also  use  it,  and  the  rate 
cannot  be  divided  (X.  dh  N,  W,  Bail,  Co,  v. 
BtickmcLSter,  vM  mpra).  As  to  the  ^an- 
tum  of  the  rate,  so  far  from  these  huts 
being  a  profit,  they  are  carried  on  at  a  loss. 
The  profit  is  alone  made  out  of  the  contract 
If  the  court  are  of  opinion  that  the  huts 
are  rateable,  the  amount  should  be  merely 
nominal.  Further,  the  local  authority  could 
not  allow  such  premises  tobeoccupiea  under 
theprovisions  of  the  Public  Health  Act. 

Tne  bench  intimated  that  they  did  not 
desire  to  hear  any  further  evidence. 

After  a  short  absence  from  court  the 
Chairman  announced  that  the  appeal  would 
be  allowed.  They  consented  to  state  a  case 
for  the  opinion  of  the  High  Court. 

Solicitors  for  the  appellants :  Rodgers  <fe 
Co.,  Sheffield. 

Solicitors  for  the  respondents  :  Whall  & 
Co.,  Sheffield. 
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(Before  the  Deputy-Chairman  (R.  Lovb- 
LAND-LovELAND,  K.C.),  and  other  Justices.) 

Janwiry  8,  1904. 

Farmer  v,  Cluer. 

Criminal  Law— Betting  Act,  1853  (16  <fe  17 
Vict.  c.  119),  ss.  1  and  3— Using  a  place 
for  the  purpose  of  betting  with  persons 
resorting  thereto— Evidence  of  oetting 
on  six  days— Six  convictions. 

Tht  appdlani  had  been  convicted  in  six 
conv{<:tions  for  using  his  shop  on  six 
days  for  the  purpose  of  betting  with 
j^ersons  resorting  thereto,  and  uj^n  each 
conviction  he  hkis  fined. 

On  appeal  it  was  submitted  that  the  appel- 
lant ought  only  to  have  been  convicted 
of  one  (t.c.,  a  continuing)  offence. 

The  Court  of  Quarter  Sessions  affirmed 
each  conviction  but  reduced  each  penalty, 
and  consented  to  state  a  com  on  the  point 
as  to  whether  the  appellant  was  only 
guilty  of  one  offence. 

This  was  an  appeal  by  the  appellant 
(James  Farmer)  agamst  six  convictions  by 
A.  R.  Cluer,  Esq.,  one  of  the  metropolitan 
magistrates,  under  the  Betting  Act,  1853. 

The  convictions  related  to  October  30th 
and  3l8t  and  November  Snd,  3rd,  4th,  and 
1 7th,  and  in  each  case  the  appellant  was  con- 
victed for  that  he  '*  being  the  occupier  of  a 
certain  shop  at  81,  Whitechapel  B^oad  .  .  . 
did  unlawfully  use  the  said  shop  for  the  pur- 
pose of  betting  with  persons  resorting  there- 
to." The  appellant  was  fined  on  each  con- 
viction the  sum  of  £50,  and  in  each  case,  in 
default  of  payment,  he  was  ordered  to  be  im- 
prisoned in  the  second  division  for  three 
months.  It  was  stated  that  the  magistrate 
had  said  that  the  several  terms  of  impriBoa- 
ment  should  be  concurrent.  Upon  one  of 
the  convictions  he  was  further  ordered  to 
pay  the  sum  of  ten  guineas  costs,  making 
the  total  amount  payable  by  the  appellant 
£310  10». 

J.  P.  Grain  (Leonard  Kershaw  with  him), 
appeared  on  benalf  of  the  respondent. 

Travers  Humphreys,  for  the  appellant 
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It  appeared  from  the  evidence,  which  was 
not  disputed,  that  the  appellant  kept  a 
newspaper  shop  at  81,  Whitechapel  Road, 
and  that  on  each  of  the  days  referred  to  in 
the  convictions  police  officers,  in  consequence 
of  instructions,  were  watching  this  shop. 
On  each  of  those  days  a  number  of  men, 
varying  from  nine  in  number  on  one  day  to 
sixteen  on  another,  were  seen  to  go  into  the 
shop  and  hand  slips  of  paper  and  money  to 
the  appellant,  and  to  then  leave  without 
making  any  purchase.  In  some  cases  the 
names  of  horses  running  in  races  on  the 
particular  day  were  seen  to  be  written  on 
the  slips  together  with  the  amount  of  the 
stake.  On  November  17th,  after  some  men 
had  been  seen  to  hand  slips  to  the  appellant, 
a  search  warrant  was  executed,  and  several 
betting  slips  and  some  money  and  racing 
guides  were  found  in  the  shop.  No  evidence 
was  given  of  any  betting  on  other  than  these 
six  days.  It  was  further  shown  that  the 
appellant  did  a  good  business  apart  alto- 
gether from  betting,  and  that  he  had  a  good 
character. 

Grain  said  he  was  instructed  on  behalf  of 
the  Commissioner  of  Police  to  press  for  the 
infliction  of  substantial  penalties. 

Hwntphreys  submitted  that  the  appellant 
had  really  only  committed  one  offence. 

The  Deputy-Chairman.— Onecontinuing 
offence  ? 

Humphreys. — Yes.  The  case  of  Marks  v. 
Benjamin  (1839),  5  M.  <&  W.  565,  shows  that 
evidence  that  a  man  used  a  place  on  one 
occasion  for  a  public  entertainment  was  not 
sufficient  to  prove  that  he  "  kept"  the  place 
for  such  purpose  so  as  to  re(]|Uire  a  licence. 
»So  in  the  present  case  the  evidence  of  what 
occurred  on  the  six  days  does  not  prove  six 
separate  offences  but  proves  only  one  con- 
tinuing offence  of  "  usmg  "  the  premises  for 
the  purpose  alleged.  The  maximum  fine  is 
£100,  and  the  appellant  here  has  been  fined 
£300  for  what  was  really  only  one  offence. 

The  Deputy-Chairman.— The  bench  are 
of  opinion  that  each  of  the  convictions 
should  be  affirmed,  but  that  the  fine  should 
be  reduced  to  £60  as  we  consider  that  a 
sufficient  fine  in  the  present  case.  There 
will  be  a  fine  of  £10  on  each  conviction  and 
ten  guineas  costs  on  one  of  the  convictions, 
and  the  appellant  must  pay  the  taxed  costs 
of  the  appeal;  in  default  of  payment  he 
must  be  imprisoned  in  the  second  division 
for  three  months.  I  think  the  point  raised 
by  Mr.  Humphreys  is  an  important  one,  and 
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am  quite  prepared  to  state  a  case  for  the 
decision  of  the  Divisional  Court  if  requested 
to  do  so. 

Convictions  affirvi^d.    Peimlties 
reduced. 

Solicitor  for  the  appellant:  L.  A.  T. 
Margetts. 

Solicitors  for  the  respondent ;  Wontner  k 
Sons. 


68  J.  P.  66. 


KING'S    BENCH    DIVISION. 


December  9,  1903. 
McNair  v.  Baker. 

Metropolis— Nuisance— Black  smoke  issu- 
ing from  chimney  of  club— "  Private 
dwelling-house  "—Public  Health  (Lon- 
don) Act,  1891  (64  <k  55  Vict.  c.  76), 
s.  24  (b). 

The  respondent  was  tJie  secretary  of  a  Wefdb 
End  London  club,  consisting  of  760 
niemberSy  vnth  the  usual  accommoaatum 
for  such  members  and  a  staff  of  servants 
resident  on  the  premises,  the  smoke 
from  the  cooking  ranges  and  heating 
furnace  passed  up  one  chimney,  which 
emitted  ohick  smoke  in  such  quantity  as 
to  be  a  nuisance. 

Held,  that  the  club  did  not  come  vnthin  the 
exception  of  ^^ private  dwelling-house" 
in  s.  24  (6)  of  the  Public  Health  (Lon- 
don) Act,  1891  (54  dt  55  Vict.  c.  76). 

Case  stated  by  a  metropolitan  police 
magistrate. 

On  December  18th,  1902,  and  on  subsequent 
dates,  the  respondent  duly  appeared  on  a 
summons,  wherein  complaint  was  made  by 
Alexander  McNair,  one  of  the  sanitary 
inspectors  for  and  on  behalf  of  the  Council 
of  the  City  of  Westminster,  for  that  the 
respondent,  on  the  4th  day  of  December, 
did  make  default  in  complying  with  the 
requisitions  of  a  notice  dated  October  31st, 
1902,  served  upon  the  respondent  under  the 
provisions  of  the  Public  Health  (Lon- 
don) Act,  1891,  requiring  him  to  abate  a 
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nuisance  arising  from  black  smoke  having 
been  allowed  to  issue  from  a  furnace 
chimney,  and  to  prevent  a  recurrence  of  the 
same  at  his  premises,  being  St.  James's 
Club,  No.  106,  Piccadilly. 

On  the  last  of  such  dates,  viz.,  May  loth, 
1903,  it  \sas  proved  or  admitted  before  me 
that  : 

(a)  The  appellant  is  a  sanitary  inspector 
of  the  city  of  Westminster,  and  was  acting 
as  complainant  herein  with  the  authority 
of  the  nuiyor,  aldermen  and  councillors  of 
the  saidcity*  .. 

(b)  The  respondent  is  the  secretary  of 
the  St.  James's  Club,  situate  at  106,  Picca- 
dilly, within  the  said  city  of  Westminster, 
and  represented  herein  the  said  club. 

(c)  In  consequence  of  information  re- 
ceived by  the  appellant  of  the  issue  of 
black  smoke  from  the  premises  of  the  said 
club,  the  said  premises  were  watched  by 
the  appellant  in  the  month  of  October  last. 
Quantities  of  black  smoke  were  in  that 
month,  and  also  in  the  months  of  November 
and  December,  1902,  observed  to  issue  from 
the  said  premises.  On  October  Ist  last 
an  intimation  notice  was  served  by  the 
^iipellant  on  the  said  club.  The  issue  of 
black  smoke  did  not  abate,  and  on  October 
3l8t  last  a  statutory  notice  was  duly  served 
on  the  club.  The  issue  of  black  smoke 
continued  on  variois  d%tes  proved  before 
me,  and  thereupon  the  before-mentioned 
summons  was  issued. 

(d)  The  said  club  is  managed  by  a  com- 
mittee and  has  occupied  the  said  ])remises 
for  thirty  or  forty  years  past.  Previously 
the  said  premises  were  used  as  the  French 
Embassy.  The  said  club  consists  of  760 
members,  and  its  premises  comprise  the 
ordinary  accomniodation  of  a  west  end  club. 
There  are  two  dining-rooms  for  the  general 
use  of  members,  and  there  are  also  private 
dining-rooms  which  may  be  engaged  by 
members  without  extra  payment  for  special 
occasions.  There  are  five  Tbedrooms  for  the 
use  of  members,  four  of  which  may  be  hired 
by  members  respectively  for  a  week  only  at 
one  time,  and  one  of  \yhich  may  at  the  dis- 
cretion of  the  committee  be  hired  by  a 
member  for  three,  six,  nine,  or  twelve  months 
at  one  time  respectively.  The  use  of  these 
said  bedrooms  in  these  and  other  respects 
is  subject  to  the  rules  of  the  club  ana  the 
regulations  of  the  committee  thereunder. 
There  are  eight  other  bedrooms  for  the  use 
of  the  staff  of  the  club. 

The  club  is  open  during  particular  hours 
according  to  the  rules.  The  food  is  bought 
by  the  committee  and  sold  to  member^ 

66  ^ 


68  J.  p.  66. 

(e)  The  rules  of  the  club  are  to  form  part 
of  this  case. 

(f)  In  the  basement  of  the  premises 
there  are  several  covered-in  cooking 
ranges,  a  large  roasting  grate  and  a  vertical 
boiler  with  furnace  attached.  The  smoke 
from  these  various  arrangements  discharges 
into  one  flue,  which  is  the  chimney  com- 
plained of  herein.  The  princinal  part  of 
the  smoke  emitted  from  the  saia  flue  oriri- 
nated  in  the  said  furnace  and  boiler.  Tue 
said  furnace  and  boiler  were  usjed  for  the 
purpose  of  heating  the  said  premises. 

On  the  hearing  of  the  said  summons  it 
was  submitted  to  me  by  the  respondent 
that  the  said  chimney  was  the  chimney  of 
a  private  dwelling-house  within  s.  24  (6^, 
and  it  was  therefore  not  liable  to  be  dealt 
with  under  the  provisions  of  the  Public 
Health  (London)  Act,  1891. 

The  appellant  by  his  counsel  contended 
that  the  words  "private  dwelling-house" 
meant  a  family  residence  or  home,  and  that 
the  use  of  the  said  premis&s  excluded  them 
from  the  exemption  of  the  said  section,  and 
that  as  the  said  chimney  sent  forth  black 
smoke  in  such  quantitv  as  to  be  a  nuisance 
it  was  liable  to  be  dealt  with  under  the 
said  Act. 

I  found,  as  a  factj  that  the  respondent 
did  not  abate  the  nuisance  or  do  wnat  was 
necessary  to  prevent  the  recurrence  of  the 
same,  or  otherwise  comply  with  the  said 
statutory  notice^  and  I  further  found,  as  a 
fact,  that  the  said  chimney  of  the  said  club 
sent  forth  black  smoke  in  such  quantity  as 
to  be  a  nuisance.  But  I  held,  on  the  construc- 
tion of  the  said  section  of  the  said  Act,  that 
the  said  chimney  was  the  chimney  of  a 
private  dwelling-house  within  the  meaning 
of  the  said  section  and  dismissed  the  said 
summons  without  costs. 

The  question  upon  which  the  opinion  of 
the  honourable  court  is  desired  is,  upon  the 
facts  set  out  in  this  case  is  the  said  chimney 
the  chimney  of  a  private  dwelling-house, 
and  are  the  premises  of  the  said  St.  James's 
Club,  as  used  by  the  club,  a  private  dwell- 
ing-house within  s.  24  (b)  of  the  Public 
Health  (London)  Act,  1891. 

Gilbert  G.  Kennedy. 

The  Public  Health  (London)  Act,  1891 
(54  &  55  Vict.  c.  76),  s.  24  (b),  provides— 

"  Any  chimney  (not  being  the  chimney  of 
a  private  dwelling-house)  sending  forth 
black  smoke  in  such  quantity  as  to  be  a 
nuisance  shall  be  a  nuisance  liable  to  be 
dealt  with  summarily  under  this  Act,  and 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


McNair  f».  Baker. 

the  provisions  of  this  Act  relating  to  those 
nuisances  shall  apply  accordingly.'' 

Macnwrran^  K,C.  (with  him  Joseph 
Ilurxt),  for  the  appellant. —The  club  is 
not  a  "  private  dwelling  -  house."  The 
word  "private"  shows  tnat  it  must  be 
something  more  than  a  dwelling-house. 
This  is  much  the  same  case  as  Queen  Anne 
Mannon  v.  Westminster  Vestry,  48  Sol.  J. 
p.  70  (November  23rd,  1901).  In  German  v. 
Chapman,  7  Ch.  D.  271,  it  was  held  that 
the  erection  of  a  building  for  the  education 
and  lodging  of  100  girls,  supported  by 
voluntary  contributions,  was  a  oreach  of  a 
covenant  "  that  no  house  or  other  building 
to  be  erected  upon  the  land  shall  be  used 
or  occupied  otherwise  than  as  and  for  a 
private  residence  only  and  not  for  purposes 
of  trade."  In  Hobsan  v.  Tidloch,  [1898] 
1  Ch.  424,  it  was  held  that  receiving  as 
lodgers  the  governesses  and  pupils  of  a 
neighbouring  school  was  a  breacn  of  a  cove- 
nant to  use  a  house  for  no  other  purpose 
than  a  "  private  "  residence.  In  Hvdson  v. 
Crijpps,  [1896]  1  Ch.  265 ;  60  J.  P.  393,  a 
distmction  was  drawn  between  residential 
flats  and  a  club,  and  a  landlord  who  had 
entered  into  an  agreement  to  let  a  resi- 
dential flat  to  a  tenant  under  conditions 
which  showed  that  the  building  was  in- 
tended to  be  used  for  residential  flats  only, 
will  be  restrained  from  converting  a  large 
part  of  the  building  into  a  club  during  the 
tenancy. 

Bcydell  Houghton,  for  the  respondent.-- 
The  cases  (quoted  for  the  appellant  are  not 
authorities  m  such  a  case  as  this.  They 
turn  on  the  construction  of  restrictive 
covenants.  Here  the  word  "private" 
dwelling-house  is  used  in  contradistinction 
to  premises  used  for  a  trade  or  business. 

Lord  Alverstone.  C.J.—Mr.  Boydell 
HouqhUm  has  argued  this  case  in  the  only 
way  it  could  be  argued  supporting  the  view 
that  the  magistrate  has  taken  a  correct 
view  of  the  section.  The  magistrate  has 
not  found  as  finding  of  fact  binding  on  us, 
but  has  held  as  a  matter  of  law  on  the 
construction  of  the  Act  that  the  chimney 
was  the  chimney  of  a  private  dwelling- 
housa  He  has  found  that  this  building 
was  used  for  the  residence  of  some  700 
members,  and  that  there  was  cooking  going 
on  for  them  when  they  came  in  and  the 
warming  of  the  whole  club  in  addition  to 
the  bedrooms  for  members  which  could  be 
let  out  and  the  bedrooms  for  the  servants. 
We  have  got  to  say  whether  this  is  a 
chimney  of  a  private  dwelling-house  or  not. 
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Quite  apart  from  the  fact  that  the  autho- 
rities Mr.  Macniorran  has  cited  are  all  in 
favour  of  the  view  that  it  is  not  the 
chimney  of  a  private  dwelling-house,  to  my 
mind  it  is  quite  impossible  to  come  to  the 
conclusion  as  a  matter  of  law  that  a 
chimney  such  as  this  is  described  to  be  is 
a  chimney  of  {i  private  dwelling-house,  and 
I  am  not  dealing  with  the  original  con- 
struction, nor  how  it  might  be  used,  but  as 
it  is  to-day.  After  enumerating  the  number 
of  furnaces  and  fireplaces  that  come  within 
the  Act,  the  section  says,  "Any  chimney 
sending  forth  black  smoke  in  such  quantity 
(not  being  the  chimney  of  a  private  dwelling- 
house)  so  as  to  be  a  nuisance."  In  my 
opinion  it  cannot  be  contended  that,  looking 
at  the  fair  construction  of  that  section,  this 
is  the  chimney  of  a  private  dwelling-house, 
and  I  think  the  magistrate  ought  to  have 
convicted, 

Lawrance,  J.— I  agree. 

Kennedy,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant:  Allen  and 
Son, 

Solicitors  for  the  respondent:  Norton, 
Rose,  Norton  k  Co. 
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December  17,  21,  1903. 

(Before   Lord    Alvebstone,    L.C.J., 
Lawrance  and  Kennedy,  JJ.) 

Raven  and  Another  v.  Justices  of  the 
County  of  Southampton. 

Licensing— Fully  licensed  house— Refusal 
to  renew  license — Sole  ground  of  objec- 
tion in  notice,  house  not  required  in 
locality  and  neighbourhood  —  Refusal 
on  appeal  to  quarter  sessions— Evi- 
dence— Ordnance  map  showing  number 
of  public-houses  in  immediate  vicinity 
— No  notice  to  other  houses — Popula- 
tion thick  —  Neighbourhood  trouble- 
some to  police— Evidence  as  to  neigh- 
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bourhood  and  not  as  to  house — 
Sufficiency  of  evidence  —  Judicial 
discretion. 

Licensing  justices  objected  to,  and  then  re- 
fused^ the  renewal  of  a  license  to  a  f  idly 
licensed jyiililic-house.  The  only  qround 
of  objection  in  the  notice  of  objection 
was  "that  the  said  license  is  not  re- 
auired  in  the  locality  and  neighbour- 
hood/* The  tenant  and  onmers  of  the 
public-house  appealed  to  quarter  ses- 
sions^ which  ujmeld  the  decision  of  tJue 
justices.  At  the  /tearing  a  marked 
Ordnance  Survey  man  was  jrrodu^ed 
which  showed  that  there  was  a  very 
large  number  of  both  fully  licensed 
houses  and  beerhouses  in  the  immediate 
vicinity  of  the  jniblic-house  m  question. 
Evidence  was  also  given  that  no  notice 
of  objection  had  been  served  upon  anjf 
of  these  houses  except  on  the  house  in 
question^  either  prior  or  subsequent  to 
the  annual  licensing  meeting ;  that  the 
neighbourhood  was  thickly  po^nUated  ; 
that  the  house  had  been  fully  licensed 
ten  years,  and  during  that  period  the 
character  of  the  neighbourhood  had  not 
altered,  except  that  the  pojmlation  had 
increased.  Evidence  uku  also  given  that 
the  neighbourhood  tvas  a  troublesoffie 
one  to  the2>olice.  No  further  evidence 
ivas  adduced  by  the  resjiondetits.  On 
appeal  to  the  High  Court  it  was 

Held,  that  there  was  no  evidence  ujHm  which 
the  court  of  quarter  session^  could  pro- 
j)erly  come  to  the  conclusion  that  the 
public-house  ivas  not  rehired  for  tlie 
neighbourhood  and  locality. 

Kennedy,  J.,  dissented,  holding  that  there 
UHM  some  evidence  on  which  the  court 
could  act. 


Case  stated  by  quarter  sessions  for  the 
county  of  Southampton  for  the  opinion  of 
the  King's  Bench  Division  of  tne  High 
Court  of  Justice. 

The  appellants  had  duly  appealed  against 
the  refusal  of  the  respondents  to  grant  to 
the  appellant,  George  Raven,  by  way  of 
renewal,  a  certificate  or  license  for  the  sale 
by  retail  of  excisable  and  intoxicating 
liquors  to  be  drunk  or  consumed  on  or 
on  certain  premises,  known  by  the  sign  of 
the  "  George  and  Henry,"  Orchard  Lane,  in 
the    county    borough    aforesaid,    whereof 
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Geoi^  Raven  was  the  tenant,  and  Crowley 
and  Company,  Limited,  the  owners. 

The  said  appeal  was  duly  heard  on 
April  7th,  1903,  and  it  then  appeared  that 
the  only  i^ound  of  objection  m  the  notice 
of  objection  which  had  been  given  and 
served  by  the  direction  of  the  respondents 
to  the  renewal  of  the  said  certificate  or 
license  was  "  that  the  said  license  is  not 
required  in  the  locality  and  neighbour- 
hood." 

Upon  the  said  hearing  the  following 
evidence  was  adduced  before  the  Court  by 
the  respondents : 

William  Henry  Killick,  the  assistant 
surveyor  of  the  county  borough  aforesaid, 
produced  an  Ordnance  Survey  map  of  the 
locality  and  neighbourhood  of  the  said 
"  George  and  Henry,"  upon  v  hich  map  he 
had  marked  in  colour  all  the  fully  licensed 
houses  and  beerhouses,  and  proved  that, 
taking  the  said  "  George  and  Henry"  as 
the  centre  of  a  circle  of  a  hundred  yards 
radius,  there  were  within  the  said  circle 
two  fully  licensed  houses  and  seventeen 
beerhouses ;  with  the  same  centre  and  two 
hundred  yards  as  radius,  there  were  within 
this  limit  twelve  fully  licensed  houses  and 
thirty-seven  beerhouses ;  with  the  same 
centre  and  three  hundred  yards  as  radius, 
there  were  within  the  limit  twenty-five 
fully  licensed  houses  and  forty-seven  oeer- 
houses,  and  that  no  notice  of  objection  had 
been  served  upon  any  of  the  said  houses  or 
beerhouses  prior  or  subsequent  to  the  an- 
nual licensing  meeting.  That  for  at  least 
ten  years  he  had  known  the  said  locality 
and  neighbourhood,  which  was  very  thickly 
populated,  and  during  the  whole  of  that 
time  the  "  George  and  Henry  "  had  been  a 
fullv  licensed  house,  and  that  the  character 
of  tne  said  locality  and  neighbourhood  had 
not  altered  except  that  the  population  had 
increased. 

John  Neish,  deflective  in  the  said  county 
boi*ough  police,  corroborated  the  evidence 
given  by  the  said  William  Henry  Killick, 
and,  in  addition,  stated  that  the  neighbour- 
hood was  a  troublesome  one  to  the  police, 
and  no  further  evidence  was  adduced  by 
the  respondents. 

It  was  contended,  on  behalf  of  the  appel- 
lants, that  although  the  map  and  facts  so 
proved  as  aforesaid  might  be  some  evidence 
that  there  were  too  many  licensed  houses  in 
the  said  localit^^  and  neighbourhood,  yet 
there  was  nothing  to  indicate  that  the 
** George  and  Henry"  was  a  license  that 
was  not  required,  and  that  the  said  map 
and  facts  were  not  evidence  upon  which  we 
could  find,  and  that  there  was  no  evidence 
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to  support  a  finding  that  the  license  then 
held  by  the  appellant,  George  Raven,  for 
the  sale  of  excisable  and  intoxicating 
liquor  at  the  "  George  and  Henry "  afore- 
said was  not  required  in  the  locality  and 
neighboarhood,  and  that  we  ought  there- 
fore to  allow  the  said  appeal  and  grant  the 
said  license  by  way  of  renewal  as  afore- 
said 

It  was  contended  on  behalf  of  the  respon- 
dents that  the  map  and  facts  so  proved  as 
aforesaid  were  evidence  upon  which  we 
could  find,  and  were  evidence  to  support  a 
finding,  that  the  said  license  was  not  re- 
quired as  aforesaid,  and,  although  such 
evidence  did  not  differentiate  the  said 
"George  and  Henry"  from  the  other 
licensed  houses  in  the  neighbourhood,  ^et, 
if  it  was  necessary  to  differentiate,  weight 
should  be  given  to  the  fact  that  the  said 
notice  of  objection  had  been  so  served  as 
aforesaid  by  direction  of  the  respondents, 
who  had  local  knowledge,  and  could  there- 
fore, and  had,  in  fact  differentiated  be- 
tween the  said  licensed  nouses. 

The  court  of  quarter  sessions  upheld  the 
contention  of  the  respondents,  and  found 
that  the  "George  and  Hennr"  licensed 
house  was  not  required  for  the  wants  of 
the  neighbourhood,  and  accordingly  dis- 
missed the  appeal  with  costs,  subject,  how- 
ever, to  the  opinion  of  the  High  Court, 

The  question  for  the  opinion  of  the  court 
was:  Were  the  court  of  quarter  sessions 
right  in  upholding  the  contention  of  the 
respondents  ? 

Avon/.  K.C.,  Temjde  Cooke,  and  S,  H, 
Emanuel,  for  the  appellants.— If  the  ap- 
pellant hieui  applied  for  a  new  license  the 
justices  might  nave  refused  simply  on  the 
ground  that  there  were  already  public- 
houses  sufficient  for  the  requirements  of 
the  locality.  In  any  application  for  the 
renewal  of  a  license,  by  s.  42  of  the  Licensing 
Act,  1872,  and  by  s.  2C  of  the  amending  Act 
of  1874,  no  objection  must  be  entertained 
or  evidence  taken  as  to  the  renewal  by  the 
licensing  justices,  unless  written  notice  of 
an  intention  to  oppose  the  renewal  is  given. 
This  was  given,  and  the  only  ground  of 
objection  was  "that  the  said  house  is  not 
required  in  the  locality  and  neighbour- 
hood." No  evidence  was  given  before  the 
court  of  quarter  sessions  that  the  license 
of  the  "George  and  Henry"  was  not  re- 
quired in  the  locality.  The  evidence — such 
as  there  was—dealt  wholly  with  the  fact 
that  there  were  too  many  public-houses  in 
the  locality.    I  admit,  for  the  purposes  of 
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argument,  that,  whereas  there  were  twelve 
houses,  there  should  be  but  eleven.  One, 
therefore,  should  go,  the  other  eleven  being 
necessary  for  the  wants  of  the  neighbour- 
hood. There  was  no  evidence  before  the 
court  of  quarter  sessions  to  show  that  the 
"  George  and  Henry  "  was  not  one  of  the 
eleven  required.  The  evidence  dealt  wholly 
with  the  neighbourhood^  and  in  no  way 
with  the  public-house  in  question.  By 
the  joint  effect  of  the  two  sections  above 
mentioned  the  licensing  justices  cannot 
require  the  attendance  of  a  licensed  person 
on  an  application  for  renewal,  save  oy  ex- 
press requisition,  which  shall  not  be  given 
save  for  "some  special  cause  personal  to  the 
licensed  person."  On  this  point  Lord 
Hannen's  judgment  in  the  case  of  Sharp 
V.  Wakefield,  [1891]  A.  C.  173 ;  55  J.  P. 
107,  at  p.  189  of  the  Law  Reports,  is 
material :  "  Instances  have  been  brought 
before  the  courts  where  justices  have  ex- 
pressed and  acted  upon  a  general  intention 
with  regard  to  all  licenses,  whereas  it  is 
their  duty  to  consider  each  individual  case 
on  its  own  special  merits.  The  object  of 
s.  26  of  the  Act  of  1874  appears  to  be 
to  enforce  this  dut^,  and  to  require  the 
justices  to  particularise  the  special  grounds 
on  which  tney  consider  the  personal  attend- 
ance of  the  applicant  necessary.  The  word 
*'  personal '  is  fuUy  satisfied  bsr  construing  it 
as  meaning  for  a  cause  in  which  the  appli- 
cant is  personally  interested,  and  not 
merely  interested  as  one  of  the  general 
body  of  licensed  persons."  In  Rex  v. 
Howard  (the  Famham  Case),  [1902]  2  K.  B. 
363 ;  66  J.  P.  579,  there  was  evidence  as  to 
the  trade  in  each  particular  house  and  as  to 
the  character  of  the  tenants.  There  has 
been  no  instance,  either  before  the  Famham 
justices  or  elsewhere,  of  a  renewal  being 
refused  on  the  sole  ground  that  there  are  too 
many  houses  in  and  for  the  wants  of  the 
immediate  vicinity.  It  is  stated  in  the  case 
that  the  court  of  quarter  sessions  upheld  the 
contention  of  the  respondents  that  "if  it 
was  necessary  to  differentiate  [between  the 
various  public  houses]  weight  should  be 
given  to  the  fact  that  the  said  notice  of 
objection  had  been  so  served  as  aforesaid  by 
direction  of  the  respondents  who  had  local 
knowledge,  and  could  therefore  and  had  in 
fact  differentiated  between  the  said  licensed 
houses."  The  Court  of  Appeal  in  the  case  of 
Evans  v.  Conway  Justices,  [1900]  2  Q.  B. 
224 ;  64  J.  P.  467,  recognised  the  principle 
that  the  court  of  quarter  sessions  must  have 
evidence  given  on  behalf  of  the  respondents 
on  appeal  to  justify  their  refusal  to  renew, 
because  they  cannot  act  on  the  mere  fact 
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that  local  jufltices  have  refused  to  renew. 
On  page  228  (L.  R.)  A.  L.  Smith,  L.J., 
said  : — "  Unless  the  provisions  of  s.  42  of 
the  Licensing  Act,  1872,  both  as  to  the 
notice  of  objection  which  must  be  given 
and  as  to  the  evidence  which  must  be  forth- 
coming, are  complied  with,'*  it  cannot  be 
doubted  that  the  licensing  justices  cannot 
refuse  a  renewal  at  the  licensing  meeting  ; 
"  and  it  has  been  held  by  Hannen,  J.,  and 
QuAiN,  J.,  that  the  requirements  of  this 
section  apply  equally  to  the  court  of 
Quarter  sessions  when  a  publican  appeals 
tnereto  -against  the  refusal  of  the  licensing 
justices  to  renew  his  license  as  to  a  licensing 
meeting ;  Ruddick  v.  Liverpool  Jtutices 
(1876),  42  J.  P.  406.  Apart,  therefore,  from 
the  cases  cited  by  Mr.  Asquithy  the  court  of 
quarter  sessions  could  not  in  our  judgment, 
without  hearing  some  evidence,  have  done 
what  they  have  done  and  refused  offhand 
the  renewal  of  the  publican's  license."  His 
lordship  subsequently  said  that  the  cases 
cited  by  Mr.  A^quith  did  not  apply  to  the 
case.  On  page  229  his  lordship  continued, 
quoting  from  Sharp  v.  Wakefidd^  mpra^ 
*'  Where,  on  the  other  hand,  tne  appeal  is 
against  a  refusal  to  renew  a  license,  the  re- 
spondents begin,  the  burthen  of  proof  is  upon 
them,  they  have  to  make  out  that  he  oueht 
not  to  have  a  license,  practically  that  his 
license  should  be  taken  from  him.  .  .  .  If 
no  one  is  at  quarter  sessions  to  give  evidence 
upon  an  appeal  against  the  refusal  of  the 
licensing  justices  to  renew  a  license,  how  is 
the  burthen  of  proof  satisfied  1  It  appears 
to  us  that  it  is  not ;  my  brother  Channell 
sajrs  that  a  man  who  has  a  license  has  a 
prima  facie  right  to  have  it  renewed.  In 
this  we  agree,  but  he  savs  that  the  court  of 
(quarter  sessions  may  take  away  this  right 
if  they  know  that  the  licensmg  justices 
have  refused  to  renew  the  license.  In  this 
we  cannot  agree,  for,  if  so,  what  is  the  use 
of  the  appeal  which  is  clearly  given  to  the 
publican  by  s.  27  of  the  Act  of  1828  ]  The 
principle  of  Evans  v.  Contmy  Justices, 
supra,  was  recognised  in  the  case  of  Hex  v. 
Howard,  suj/ra,  Collins,  M.R.,  saying 
(see  p.  378,  L.  R.) :  "  It  is  not  denied  that 
on  tne  hearing  all  the  formalities  of  the 
42nd  section  were  Complied  with.  The 
respondents  indeed  contend  that  the  jus- 
tices could  have  exercised  their  discretion 
without  complying  with  these  conditions, 
but  I  think  the  case  of  Evans  v.  Conway 
Justices^  supra,  debars  them  from  advancing 
that  contention  in  this  court." 

The  mischief  and  hardship  in  this  case  is 
that  the  applicant  had  no  opportunity  of 
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discussing  whether  his  house  or  somebody 
else's  should  be  the  house  to  be  deprived  of 
a  license.  I  submit,  therefore,  that  there 
was  no  evidence  before  the  court  of  quarter 
sessions  upon  which  they  could  properly 
come  to  the  conclusion  that  this  particular 
public-house— the  "  George  and  Henry  " — 
was  not  required  for  the  neighbourhood  and 
locality. 

C.  T,  Giles  and  Bassett,  for  the  respon- 
dents.—There  was  evidence  before  th*» 
court  of  quarter  sessions  that  this  house 
of  the  "  George  and  Henry "  was  not  re- 
quired for  the  locality.  It  was  not  neces- 
sary for  the  court  of  quarter  sessions  to 
consider  the  comparative  merits  or  conve- 
nience of  these  public-houses.  Even  if  it  was 
necessary,  it  appeared  on  the  map  itself  that 
the  public-houses  nearest  to  the  "(jfeorge 
and  Henry"  were  two  beerhouses  in  the 
same  street  and  nearly  opposite  to  the 
"  George  and  Henry  "  and  a  fully-licensed 
house  at  the  corner  of  two  streets.  The 
**  George  and  Henry,"  therefore,  was  ob- 
viously the  less  convenientlv  situated,  and 
therefore  the  less  required  by  the  locality. 
The  case  of  Evans  v.  Cornoay  Justices^ 
supra,  merely  decided  that  there  must  be 
some  evidence  before  the  court  of  quarter 
sessions.  In  this  case  there  was  some 
evidence,  and  that  being  so  the  court  was 
entitled  to  refuse  the  renewal  of  the 
license.  Further,  the  licensing  justices  by 
the  use  of  their  local  knowledge  differenti- 
ated between  the  various  houses  by  their 
notice  of  objection.  This  notice  was  before 
the  court  of  quarter  sessions.  It  may  be 
taken  that  the  justices  knew  well  which 
license  should  go.  The  majority  of  the 
houses  in  the  immediate  vicinity  were 
obviously  privileged  beerhouses,  licensed 
prior  to  and  continuously  from  1869. 
Quarter  sessions  could  not  enter  into  the 
merits  of  all  the  public-houses  in  the 
vicinity;  the  result  would  have  been  an 
interminable  enquiry.  My  submission, 
therefore,  is  that  there  was  evidence  before 
quarter  sessions  that  this  house  was  not 
required  in  the  locality. 

Avory,  K.C.,  in  reply.-  Channell,  J.,  in 
this  court  in  the  case  of  R,  v.  Hoioard^ 
suc^ra,  after  dealing  with  the  right  of  justices 
to  make  use  of  their  local  knowled^^e,  said 
"  When  it  gets  to  the  rights  or  qtum  rights 
of  individuals  about  renewals— whether  a 
particular  individual  should  or  should  not 
nave  his  license  renewed — then  it  is  a 
different  matter  ;  it  then  becomes  a  judicial 
matter." 

Cur,  adv,  vulU 
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Kennedy,  J. — ^In  this  case  I  have  been 
asked  to  deliver  my  judgment  first  as  I 
have  the  great  misfortune  to  differ  from  my 
lord  and  mv  brother  Lawrance  as  to  what 
should  be  the  result  of  this  application  for 
renewal.  I  need  not  say  that  m  delivering 
this  judgment  with  the  knowledge  that  I 
have  not  the  concurrence  of  my  brethren, 
I  feel  the  greate^^t  possible  doubt  as  to  the 
correctness  of  my  own  view;  but  I  feel 
that,  having  formed  an  opinion,  I  ought  all 
the  more  to  give  at  length  the  reasons  for 
the  view  I  take.  In  this  case  the  court  of 
quarter  sessions  have  affirmed  the  refusal 
of  the  respondents  to  grant  the  renewal  of 
a  license  to  the  "George  and  Henry*' 
public-house,  in  Orchard  Lane,  Southamp- 
ton. George  Raven  was  the  tenant, 
Crawley  &  Co.  were  the  owners  of  the 
house.  The  ground  of  objection  was  that 
the  license  was  not  required  in  the  locality 
and  neighbourhood.  On  the  hearing  of  the 
appeal,  the  respondents,  according  to  the 
proper  and  universal  practice  in  such  cases, 
b^^n.  They  called  William  Henry  Killick, 
the  assistant  borough  surveyor,  and  John 
Neish,  a  detective  in  the  borough  police. 
Killick  proved  that  if  the  "George  and 
Henry"  were  taken  as  the  centre  of  a  circle 
of  a  hundred  yards  radius,  there  were  within 
that  circle  two  fully-licensed  houses  and 
seventeen  beerhouses  ;  and  if  the  circle  were 
enlarged  so  as  to  have  a  radius  of  three  hun- 
dred yards,  there  would  be  included  within 
it  no  less  than  twenty-five  fully-licensed 
houses  and  forty-seven  beerhouses.  The 
same  witness  stated  that  no  notice  of  objec- 
tion had  been  served  in  regard  to  any  of 
these  other  houses  ;  that  the  neighbourhood 
was  thickly  peopled ;  and  that  whilst  the 
character  of  the  people  had  remained  the 
same,  their  numbers  had  increased  in  the 
course  of  the  last  ten  years,  during  the  whole 
of  which  period  the  appellant  Raven  had 
held  the  license.  The  witness  produced  an 
Ordnance  map  to  illustrate  his  figures  and 
distances  and  to  show  the  site  both  of  the 
"George  and  Henry"  and  of  all  the  other 
licensed  houses  within  the  area  to  which 
his  evidence  related,  by  means  of  marks  and 
circles  drawn  upon  the  map.  The  witness 
Neish  corroborated  Killick,  and  further 
testified  that  the  neighbourhood  was  a 
troublesome  one  to  the  police.  The  appel- 
lants then  called  u^wn  their  witnesses,  but 
neither  their  names  nor  the  nature  of  their 
evidence  appear  in  the  special  ca.se.  The 
court  as  appears  on  the  face  of  the  order  of 
the  court  of  quarter  sessions,  after  hearing, 
as  their  statement  shows,  the  evidence  and 
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arguments  of  counsel  on  both  sides,  affirmed 
the  decision  of  the  licensing  justices,  md 
refused  the  renewal  of  the  license,  subject 
to  the  opinion  of  this  court  upon  the  point 
intended  to  be  raised  by  the  statement  of 
this  special  case.  The  {joint  is  in  substance 
that  the  quarter  sessions  had  not  any 
evidence  before  them  to  support  their  find 
ing  that  the  license  of  the  "George  and 
Henry"  was  not  required  in  the  locality 
and  neighbourhood.  If  there  was  such 
evidence,  of  course  we  cannot  overrule  their 
decision  of  the  appeal.  Now  what  was  the 
evidence  ?  As  it  stood,  it  was  evidence  first 
of  the  locality  of  the  "  George  and  Henry  " 
— evidence  of  that  which  the  court  was 
bound  to  consider,  that  there  was  a  large 
and  superfluous  number  of  licensed  houses 
within  the  area  specified.  The  position  of 
these  houses  was  before  the  court,  and  the 
position  of  the  "George  and  Henry"  in 
relation  both  to  these  houses  and  to 
the  neighbourhood  was  before  them.  In 
my  judgment  it  is  impossible  to  say  that 
the  state  of  the  locality  and  neighbourhood, 
and  the  other  matters  to  which  I  have  re- 
ferred, as  appearing  in  the  evidence  of 
Killick  and  Neish  in  regard  to  the  throng 
of  inns  and  beerhouses,  and  the  position  of 
the  "Geor^  and  Henry"  in  regard  to  all 
those  public-houses,  and  to  the  neighbour- 
hood, did  not  afford  any  evidence  which 
legally  entitled  the  court  of  quarter  sessions, 
acting  of  course  judicially,  as  they  were 
bound  to  act,  to  take  the  course  they  did, 
in  affirming  the  decision  of  the  licensing 
justices  and  refusing  to  renew  this  license. 
As  I  understand  the  effect  of  the  judgment 
of  the  House  of  Lords  in  Skarp  v.  fFafcefidd 
^8upra\  both  justices  at  the  hcensing  meet- 
ing, dealing  of  course  with  each  case  as  it 
arises  upon  its  merits  and  exercising  their 
discretion,  but  exercising  it,  as  Lord  Chan- 
cellor Halsbury  pointed  out,  judicially, 
and  also  the  court  of  quarter  sessions  on 
appeal,  exercising  also  of  course  its  discre- 
tion judicially  and  subject  to  their  position, 
which,  as  it  must  be  held  since  the  deci- 
sion of  the  Court  of  Appeal  in  Evwns  v. 
Contoay  Justices  {supra%  is  a  court  of 
justice,  and  roust  act  upon  legal  evidence- 
both  the  justices  and  the  court  of  quarter 
sessions  are  entitled  to  refuse  to  renew  a 
license  if  they  are  of  opinion  that  the 
public-house  to  which  it  relates  is  not  re- 
quired for  the  wants  of  the  neighbourhood. 
To  my  mind  there  can  be  no  question  that 
the  sworn  evidence  in  the  present  case  with 
the  justifiable  inference  to  be  drawn  from 
the  position  of  the  public-house  in  relation 
both  to  the  neighbourhood  and  to  the  other 
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public-houses,  might  be  held  by  this  tribunal 
before  which  that  evidence  was  adduced  to 
establish  the  necessary  point,  unless— and 
this  is  the  gist  of  the  appellant's  contention 
—it  is  not  merely  relevant,  but  absolutely 
essential  to  the  proof  that  it  must  be  further 
shown  by  evidence  that  there  are  some 
better  grounds  for  refusing  the  renewal  of 
the  license  to  this  house  which  is  objected 
to  than  would  be  shown  to  exist  in  regard 
to  the  license  of  every  other  house  within 
the  neighbourhood  under  consideration: 
grounds,  for  example,  in  respect  of  the 
convenience  of  site  or  business,  or  of  cha- 
racter or  any  extent  of  business  done.  I 
think  I  may  say  in  passing  that  there  was 
evidence  which  the  Justices  had  before  them 
on  the  evidence  of  Killick,  supported  by  the 
illustration  of  the  map,  as  to  the  relative 
convenience  of  sites  m  this  case.  The 
ar^ment  of  the  appellants  comes  to  this. 
Given  a  locality  in  which  the  licensing 
authority,  whether  in  the  first  instance 
or  on  appeal,  is  satisfied  by  proper 
evidence  that  there  is  a  needless 
multitude  of  licensed  houses,  the  case  for 
the  obiection  to  the  renewal  of  some 
particular  license  must  be  held  to  fail  unless 
it  is  established  by  affirmative  evidence  that 
the  license  objected  to  less  deserves  renewal 
than  the  license  of  any  other  of  the  public- 
houses  which  are  situate  in  the  same  locality. 
Speaking  for  myself,  I  know  of  no  authority, 
either  in'  the  licensing  statutes  or  any 
reported  case,  which  can  properly  be  cited  in 
support  of  this  argument.  On  the  contrary, 
as  I  have  already  said,  the  law  accepts  as 
lustification  for  the  refusal  to  renew  a 
license  the  fact  that  in  the  opinion  of  the 
justices  exercising  a  judicial  discretion,  and 
exercising  it  of  course  in  regard  to  the 
particular  case,  or  in  the  opinion  of  the 
court  of  quarter  sessions  acting  on  legal 
evidence  on  the  appeal,  the  renewal  of  the 
license  is  not  required  by  the  locality.  It 
may,  I  think,  also  be  borne  in  inind  when 
considering  the  appellant's  arguments  : 
firstly,  that  to  attempt  really  and  satis- 
^torily  to  compare  upon  legal  evidence 
the  relative  claims  for  the  renewal  of  the 
licenses  of  some  sixtv  to  seventy  licensed 
houses,  as  against  tne  claim  of  the  one 
house  objected  to.  would  plainly  involve  a 
long,  most  difficult  and  probably  in  most 
cases  an  impracticable  inquiry ;  and  secondly, 
that  direct  evidence  has  been  adduced  by 
the  respondents  in  support  of  the  objection 
on  the  ground  that  the  wants  of  the  neigh- 
bourhood were  more  than  supplied.  It 
would,  in  my  humble  judgment,  be  more 
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natural  and  more  fair  that  the  burden  of 
counterbalancinfif  the  weight  of  the  evidence 
produced  should  be  upon  the  applicants  for 
the  renewal  of  the  license,  by  showing  that 
the  particular  house  objected  to  is  more 
useful  to  the  locality  and  less  superfluous 
than  all  or  even  some  of  the  other  licensed 
houses.  In  the  present  case,  the  appellants 
either  did  not  try  or,  if  they  tried,  the 
result  shows  they  did  not  succeed  in 
proving  any  of  these  matters  on  their  own 
behalf.  The  learned  counsel  for  the  appel- 
lant dwelt  upon  the  hardship  to  the  appel- 
lant of  not  renewing  a  license  witnout 
evidence  of  its  uselessness  or  inconvenience 
as  compared  with  the  other  licensed  houses 
in  the  locality  which  was  under  considera- 
tion. I  agree  that  unless  all  the  houses  are 
compared  on  evidence  it  is  possible  that 
what  might  not  unreasonably  oe  deemed  a 
hardship  may  arise  as  between  the  holder 
of  the  license  of  the  "  George  and  Henry  " 
and  the  holders  of  the  licenses  of  all  or 
some  of  the  houses  within  the  area.  But 
no  court  can  be  swayed  by  the  possibility 
of  resultinff  hardship  if  the  law  is  clear. 
The  amendment  of  the  law  is  the  duty  of 
the  le^slature.  It  may  be  deemed  a  hard- 
ship tnat  the  renewal  of  a  license  may  be 
refused  under  any  circumstances  whatever, 
other  than  for  the  bad  character  of  the 
licensee,  or  the  bad  conduct,  or  insufficient 
nature  of  the  premises.  The  one  duty  of 
all  courts  is  to  administer  justly  the  law  as 
it  stands ;  and  in  my  view  it  is  to  be  borne 
in  mind  when  one  ponders  the  appellant's 
contention  that  the  main  object  in  proceed- 
ing in  such  a  case  as  the  present  consists, 
not  in  the  adjudication  of  the  merits 
between  a  number  of  public-houses,  but  in 
aoMudicating  as  to  the  propriety  of  the 
refusal  of  a  license  to  a  particular  house,  in 
regard,  of  course,  to  its  merits,  and  to  the 
requirements  of  the  neighbourhood.  The 
Question  to  be  decided  is  whether  or  not 
tnat  public-house,  owing  to  the  advantage 
of  its  situation  or  of  its  accommodation  or 
grade,  ought  to  keep  its  license  in  view  of 
the  wants  of  the  area  in  which  there  are  a 
number  of  other  public-houses.  I  do  not 
mean  to  suggest  that  in  coming  to  a  decision 
the  court  ofquarter  sessions  may  not  rightly 
give  heed  to  such  considerations  as,  for 
example,  the  length  of  time  during  which  a 
license  has  been  yearly  renew^  or  to 
evidence,  if  it  is  given,  of  the  relative 
superiority  of  the  particular  public-house  in 
respect  of  situation  or  otherwise  as  com- 
pared vdth  other  public-houses  in  the  same 
locality.  But  in  dealing  with  the  appellant's 
contention    here,   which   is    that  oertain 
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evidence  is  not  merely  televant,  but  indis* 
pensable  before  a  renewal  can  justly  be 
refused,  it  appears  to  me  to  be  important, 
rightly  and  accurately,  to  comprehend  the 
nature  of  that  which  is  after  all  the  real 
and  essential  issue.    The  only  other  matter, 
I  think,  that  calls  for  notice  was  a  subject 
for  discussion    at  the  hearing  before   us, 
which  is  contained  in  paragraph  five  of  the 
special   case.    That  paragraph  runs  thus  : 
*'  It  waa  contended  on  behalt  of  the  respon- 
dents that  the  map  and  facts  so  proved  as 
aforesaid  were  evidence    ui)on    which  we 
could  find  and  were  evidence  to  supfKH't  a 
finding  that  the  said  license  was  not  rec^uired 
as  aforesaid,  and  although  such  evidence 
did  not  differentiate  the  said  ^  George  and 
Henry '  from  the  other  licensed  houses  in 
the  neighbourhood  j  vet  if  it  was  necessary 
to  differentiate,  weight  should  be  given  to 
the  fact  that  the  said  notice  of  objection 
had  been  so  served  as  aforesaid  by  direction 
of  the    respondents,  who  had  local  know- 
ledge, and  could  therefore,  and  had  in  fact 
differentiated    between    the   said   licensed 
houses."    I  may  sav  that  as  I  read  the  para- 
graph   it  means  this,  that  the  api)ellants 
here  contended  that  the  respondents  must 
do  what  I  have  endeavoured  to  express — 
namely,    that    before   dealing    with    this 
license,  even  though  it  was  known  where 
the  house  was,  its  position  in  relation  to  the 
neighbourhood,  and  its  iKxsition  in  relation 
to  all  the  other  public-houses  referred  to  in 
the  very  narrow  area  in  which  they  are  all 
«o  crowded  together — the  res{)ondents  must 
give  evidence  to  make  the  case  of  renewal 
less  desirable  in  this  oBise  as  com^yared  with 
sdl   these  other  public-houses.    And  as  I 
read  this  evidence  (and  I  dwell  upon  ;this, 
l)ecau.se  I  think  that  my  lord  and  my  brother 
Lawbance  took  a  different  view)  I  think 
the  fair  way  of  reading  it  is  that  the  court 
of  (luarter    sessions  held    that    they  had 
sufficient  evidence  and  did  not  agree  >\ith 
the  contention  of  the  ap])ellants  that  it  was 
n^essary  to  differentiate  in  the  way  that  I 
have  described,  but  that,  if  it  was  necessary 
to  differentiate,  which  they  did  not  think 
was  so,  thev  thought  they  were  entitled  to 
look  at  and  consider  the  fact,  which  they 
described  there,  of  the  notice  of  objection 
having  been  served  by  the  direction  of  the 
local  justices.      The  judgment  of  the  Court 
of  Appeal   in  Evans  v.  Conway  Justices^ 
itumiy  to  which  I  have  already  referred,  by 
which  it  was  decided  that  the   court  of 
quarter  sessions  ai*e  not  entitled  to  refuse  a 
hcense,  without  some  evidence  as  to  the 
ground  of  objection,  decided  also  in  my 
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view,  inferentially,  that  the  tribunal  ought 
to  proceed  as  a  court  of  law  with  regard  to  the 
reception  of  evidence  and  the  requirements 
of  legal  proof.  Therefore,  although  to  some 
extent  proceedings  before  it  are  not  those  of 
ordinan^  litigation — it  may  perhaps  be  held 
to  partake  of  the  nature  of  an  administra- 
tive tribunal,  to  use  the  expression  of  my 
brother  Channell  in  his  iudgment  in  that 
case— I  feel  considerable  doubt  whether  the 
court  of  quarter  sessions  in  such  a  case  as 
the  present  may  at  all.  or  if  at  all  to  what 
extent,  consider  as  to  tne  differentiation  of 
the  **  George  and  Henry  "  from  other  public- 
houses  in  the  same  locality.  If  it  was 
necessary  to  consider  this  point,  the  fact  that 
the  objection  was  served  by  the  direction  of 
the  justices,  who,  in  the  language  of  the 
present  Master  of  the  Rolls  in  the  case 
of  Bex  V.  Ilowardy  suftra  (more  commonly 
referred  to  as  Hex  v.  Farnhfim  Justices),  are 
persons  deliberately  appointed  because  from 
their  circumstances  they  are  likely  to  have 
local  knowledge.  In  the  view  which  I  have 
already  expressed,  that  the  c|uarter  sessions 
were  entitled  to  decide  as  the^  did,  upon 
the  evidence  before  them,  without  any 
evidence  to  differentiate  between  the 
"  (Jeorge  and  Henry"  and  all  the  other 
public-houses,  it  is  not  necessary  to  decide 
this  point.  There  was  evidence  before  the 
justices  which  entitled  them,  in  my  view,  to 
come  to  their  decision,  and  we  cannot,  if 
there  was  such  evidence,  overrule  it  even  if 
they  did  have  other  evidence  which  they 
ought  to  have  regarded.  I  will  therefore  only 
say  that  I  am  inclined  to  think  that  while 
the  origin  of  the  objection  to  the  renewal  of 
the  licenses  could  not  be  treated  as  itself 
affording  some  evidence  that  the  "George 
and  Henry ''  was  as  between  itself  and  the 
other  public-houses— if  they  could  be  dealt 
with  together— the  one  that  could  best  be 
dispens^  with  in  reference  to  the  wants  of 
the  neighbourhood,  it  does  not  necessarilv 
follow  that  the  court  would  be  entitled, 
when  considering  the  worth  of  a  point  made 
by  the  appellant,  as  to  the  absence  of 
evidence  of  comparative  merit  of  the  public- 
houses,  wholly  to  shut  out  from  their  con- 
sideration that  their  objection  to  this 
renewal  did  not  come  from  a  private  or 
irresponsible  objector. 

Lawrance,  J.— Having  arrived  at  a  con- 
clusion contrary  to  that  of  my  brother 
Kennedy.  I  will  state  very  shortly  and 
very  broaaly  the  grounds  which  lead  ine  to 
that  conclusion.  I  think  that  the  court 
had  not  before  it  any  evidence  which 
justified    it  in   acting  as   it   did  in  this 
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caiie,  that  is  to  say,  to  come  to  a  final  deter- 
mination, for  it  seems  to  me  impossible  to 
read  this  case  without  seeing  that  the 
evidence  of  Neish,  the  detective,  and  the 
other  witness  who  was  called— Killick,  the 
surveyor— added  nothing  whatever  to  the 
facts  that  were  already  known  to  the  court 
with  regard  to  the  number  of  public-houses 
in  the  locality— that  is  to  say,  they  came 
here,  one  mig[ht  almost  say,  to  prove  the 
map  and  nothing  else.  The  map  snows  that 
there  was  an  enormous  quantity  of  public- 
houses  in  this  district,  within  one  hundred 
yards  of  this  house  two  fully  licensed,  and 
twelve  within  two  hundred  yards.  It  seems 
to  me  that  there  was  no  direct  evidence 
given  by  either  of  these  witnesses  as  to  the 
license  of  the  "  George  and  Henry  "  public- 
house.  The  court  is  bound  to  act  judicially 
in  the  matter,  and  I  cannot  see  how  it  can 
be  said  that  it  acted  judicially  in  merely 
taking  as  it  did  here  a  primd  facie  case. 
No  doubt  a  man  acting  as  a  justice  who  had 
the  control  of  the  public-houses  of  the 
district,  to  see  that  there  were  not  too  many 
and  so  forth,  taking  up  this  map  would  be 
justified  in  saying,  "There  are  too  many 
public-houses  nere."  Then  the  question 
arises,  what  is  the  proper  way  of  dealing 
with  the  evin  It  is  not,  surely,  that  ot 
merely  taking  the  map  (like  a  Potentate 
taking  a  map  of  Europe  and  rectifying  it 
b]r  saying :  "  I  will  take  this  away  and  I 
will  take  that  away")  and  taking  away  the 
license  of  this  public-house.  The  justices 
made  a  be^nning  with  this  public-house, 
against  which,  as  far  as  I  know,  not  a  wora 
was  to  be  said.  If  there  had  been,  there 
would  have  been  evidence  forthcoming  from 
the  two  witnesses  who  were  called.  They 
took  away  the  license  of  the  "  George  and 
Henry"  public-house  alone,  without  any 
evidence  more  than  the  fact  that  there  were 
two  more  public-houses  close  to  it  and 
twelve  withm  a  very  short  distance.  The 
question  is,  is  that  acting  judicially  ^  It  is 
impossible,  of  course,  to  lay  down  any  rule 
as  to  what  may  be  done,  but  I  think  the 
case  of  Bex  v.  Hoioard^  sujyra — the  Farnluim 
Case — does  show  what  might  be  done,  and 
what,  I  should  hav€  thought,  in  the  interests 
of  justice  ought  to  be  done  in  cases  of  this 
kind.  In  that  case  the  magistrates  formed 
a  committee  of  their  own  members,  who 
did  enquire  into  all  the  resi)ective  merits 
of  the  dififerent  public-houses  in  the  district. 
They  made  a  report  to  the  justices,  and  the 
justices,  acting  on  that,  were  held  by  the 
court  to  have  acted  rightly.  The  words  of 
the  Master  of  the  Rolls  in  that  case 
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seem  to  me  most  imi>ortant  in  this  respect : 
"They  were  of  opinion  that  the  only  fair 
and  satisfactory  way  of  dealing  with  tbe 
question  was  to  cause  objections  to  be 
served  on  all  the  owners  of  licensed  houses, 
so  that  the  case  of  each  of  them  might  be 
formally  enquired  into,  and  for  this  purpose 
authority  was  given  to  the  justices'  clerk 
to  object  to  such  renewals  on  the  genetal 
ground  that  the  houses  were  not  rec^uired, 
and  also  on  special  grounds  set  out  in  the 
notice."  That  gave  everybody  their  oppor- 
tunity. It  gave  the  justices  the  opportunity 
of  weighing  the  merits— in  other  words,  of 
acting  judicially  in  the  matter,  of  seeing 
which  of  the  public-houses  could  remain 
and  those  from  which  licenses  should  be 
taken.  That  is  a  step  which  might  have 
been  taken,  and  it  seems  to  me  a  reasonable 
and  proper  step  to  take  in  cases  of  this 
kind.  No  step  of  that  kind  was  taken 
here.  All  that  was  done  was  to  act  u^n 
the  map,  taking  the  map  alone  and  acting 
upon  tne  fact  that  there  was  an  enormous 
number  of  public- houses  in  the  neighbour- 
hood. It  was  necessary  to  b^n  with  one 
of  them,  and  as  to  that  one  no  evidence 
was  given.  I  think,  therefore,  that  the 
court  of  quarter  sessions  did  not  act 
judicially  in  the  matter,  and  that  they  did 
not  hear  the  case  of  this  public-house  upon 
the  merits  at  all.  They  acted  on  the  simple 
fact  that  it  formed  one  of  a  large  number 
of  public-houses  in  a  confined  area.  For 
this  reason  I  have  come  to  the  conclusion 
that  the  appeal  should  be  allowed.  I  should 
be  very  sorry  to  say  one  word  to  tie  the 
hands  of  justices  who  are  interested  in  the 
good  work  of  putting  an  end  to  public- 
houses  in  overcrowded  districts.  But  that 
is  a  diiferent  matter.  I  think  they  must 
have  before  them  some  evidence  upon 
which  they  can  act  and  it  is  only  fair  to 
the  owners  of  public-houses  that  there 
should  be  some  such  evidence. 

Lord  Alvebstone,  L.C.J. :  I  agree  with 
the  judgment  of  my  brother  Lawrange 
with  one  slight  correction  with  regard  to 
the  Farnham  Casey  supra^  which  I  wUi 
point  out,  but  as  the  matter  is  of  very  great 
importance  in  view  of  what  is  now  being 
said  with  regard  to  licenses,  I  think  it 
better  to  state  my  reasons.  I  do  not  demur 
in  substance  to  the  view  of  the  law  which 
my  brother  Kennedy  has  so  clearly 
expressed.  Where  we  part  company  is  in 
the  application  of  that  law  to  this  particular 
case^  and  I  think  it  well  to  state  one  or  two 
preliminary  matters  that  I  assume  for  the 
purpose  of  this  judgment.    I  recognise  that 
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the  justices  may  of  their  own  motion  give 
notices  that  licenses  will  be  objected  to 
on  the  ground  that  a  particular  license  is 
not  required  for  the  locality.  That  was 
a  matter  much  discussed  both  in  the 
Famham  Cctse  and  in  the  case  before  us 
previously,  and  we  held,  and  the  Court  of 
Appeal  amrmed  the  view,  that  that  course 
might  be  taken  ;  but  it  must,  of  course,  be 
remembered  in  this  particular  case  that 
the  justices,  and  the  justices  only,  are 
respondents  to  this  appeal.  I  further  desire 
to  point  out  that  it  oy  no  means  follows 
that  it  is  necessary  to  differentiate  between 
different  houses  oecause  the  justices  are 
going  to  refuse,  or  think  they  ought  to 
refuse,  a  particular  license,  on  the  ground 
that  the  license  is  not  required.  There 
may  be  circumstances  in  connection  with 
the  character  of  a  house,  with  its  position, 
its  accommodation,  or  its  credit,  that  would 
justify  the  .justices  in  concluding  that  that 
house,  having  regard  to  all  its  circum- 
stances, is  not  required  in  the  neighbour- 
hood, and  they  may  act  accordingly.  We 
have  got  to  consider  whether  the  court  of 
quarter  sessions  in  this  case  acted  as  a 
court  upon  the  evidence  that  they  could 
lawfully  receive,  having  regard  to  the  ob> 
jection  that  was  raised  by  the  justices, 
that  objection  being  ''That  the  license  is 
not  required  in  the  locality  and  neighbour- 
hood." At  the  risk  of  somewhat  extending 
my  judgment,  as  I  am  anxious  to  he 
absomtely  fair  to  these  justices,  I  desire 
to  read  exactly  what  they  have  found, 
and  I  must  sajr,  in  the  first  instance,  I 
presume  the  justices  of  the  quarter  sessions 
nave  stated  the  whole  case.  If  they  have 
not  done  so,  I  majr  be  doing  them  an  injus- 
tice ;  but,  if  so,  it  is  their  own  fault,  because 
they  have  stated  the  case  on  which  our 
opinion  is  asked,  and  I  must  assume  that 
they  have  given  us  all  the  evidence  on 
which  they  acted.  Mr.  Giles  suggested 
there  was  other  evidence.  Unless  the  case 
contained  the  whole  of  the  evidence  they 
ought  not  to  have  asked  our  opinion  upon 
it  It  is  stated  in  the  case:  "Upon  the 
said  hearing  the  following  evidence  was 
adduced  before  us  by  the  respondents: 
William  Henry  Killick,  the  assistant  sur- 
veyor of  the  county  borough  aforesaid,  pro- 
duced an  Ordnance  Survey  map  ...  of 
the  locality  and  neighbourhood  of  the  said 
'George  and  Henry,'  upon  which  map  he 
had  marked  in  colour  all  the  fully  licensed 
houses  and  beerhouses,  and  proved  that, 
taking  the  said  'George  ana  Henry'  as 
the  centre  of  a  circle  of  a  hundred  yards 
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radius,  there  were  within  the  said  circle 
two  fully  licensed  houses  and  seventeen 
beerhouses ;  with  the  same  centre  and  two 
hundred  yards  radius,  there  were  within 
this  limit  twelve  fully  licensed  houses  and 
thirty-seven  beerhouses  ;  with  the  same 
centre  and  three  hundred  yards  radius,  there 
were  within  this  limit  twenty-five  fully 
licensed  houses  and  forty-seven  beerhouses ; 
and  that  no  notice  of  objection  htod  been 
served  upon  any  of  the  said  houses  or  beer- 
houses prior  or  subsequent  to  the  annual 
licensing  meeting.  Tnat  for  at  least  ten 
years  he  had  known  the  said  locality  and 
neighbourhood,  which  was  very  thickly 
fvopulated,  and  during  the  whole  of  that 
time  the  '  George  and  Henry  '  had  been  a 
fully  licensed  house,  and  that  the  character 
of  the  said  locality  and  neighbourhood  had 
not  altered,  except  that  the  population  had 
increased.  John  Neish,  detective  in  the 
said  county  borough  police,  corroborated 
the  evidence  given  by  the  said  William 
Henry  Killick,  and,  in  addition,  stated 
that  the  neighbourhood  was  a  troublesome 
one  to  the  police ;  and  no  further  evidence 
was  adduced  by  the  respondents."  I  take 
it  as  the  basis  of  my  judgment  it  was  on 
that  evidence,  and  on  that  evidence  only, 
the  court  affirmed  the  decision  of  the 
justices  not  to  renew  this  license.  I  do  not 
think  it  is  unfair  to  say,  as  my  brother 
Lawbance  has  said,  that  all  that  evidence 
amounted  to  was  the  map,  and  nothing 
else.  It  furnished  no  particulars  as  to  this 
house,  and  it  did  not  even  show  the  sur- 
rounding circumstances  of  the  locality  of 
this  house,  its  accommodation,  or  anything 
to  do  with  it.  The  evidence  was  nothing 
but  the  map,  and  I  think  it  is  not  un- 
important to  point  out  that  if  the  map  is 
examined  it  discloses  that  immediately 
opposite  the  "George  and  Henry,"  in  the 
same  street,  in  the  same  relative  position 
as  the  "  George  and  Henry,"  was  another 
fully  licensed  house.  I  mention  that  fact, 
not  for  the  purjiose  of  showing,  as  I  have 
indicated,  it  was  necessary  for  the  justices 
to  differentiate,  but  to  point  out  that  if 
they  acted  u]X)u  the  man,  and  the  map 
only,  as  I  think  they  dia,  it  is  not  very 
easy  to  see  how,  in  the  absence  of  evidence 
about  the  appellant's  house,  they  could 
avoid  differentiating.  I  wish  to  enforce 
what  has  been  laid  down  by  the  Master  of 
the  Bolls  in  the  case  of  Bex  v.  Hoioardy 
sujrra,  I  accept  it  as  binding  on  me  as 
indicating  what  is  the  fair  thing  to  be  done. 
In  that  case,  which  was  a  more  difficult  case 
than  this,  there  were  a  great  many  houses 
involved,  and  the  Master  of  the  Rolls 
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flaid :  [His  lordship  here  read  the  passage 
cited  by  Lawbance,  J.]  In  a  more  com- 
plicated case,  therefore,  the  Master  of 
the  Rolls  states  that  the  fair  method 
would  be  that  of  having  notices  served  on 
all  the  licensed  houses.  I  only  cite  that 
passage  for  the  purpose  of  showing  that 
m  the  absence  of  circumstances  relating  to 
any  particular  houses,  differentiation  (or 
comparison,  perhaps,  is  the  more  proper 
word)  may  be  the  only  means  of  fairly 
dealing  with  such  a  question  ;  but  I  wish 
again  to  point  out  that  I  do  not  consider 
any  comparison  or  differentiation  is  neces- 
sary where  there  is  evidence  as  to  the 
charsuiter  of  the  house  in  respect  of  which 
the  license  is  refused.  There  is  one  mis- 
apprehension I  wish  to  correct  in  order 
that  my  brother  Lawrance's  judgment 
may  not  create  a  false  impression,  in  the 
Famham  Case  the  iustices  did  not  act  on 
the  report.  If  they  nad  done  so,  the  judg- 
ment would  not  have  been  quite  what  it 
was.  The  report  was  a  collection  of  facts 
for  the  information  of  the  justices,  and 
that  report  being  used  to  inform  their 
minds,  then  they  dealt  with  each  case 
judicially.  I  come,  therefore,  to  the  con- 
clusion— and  that  is  where  my  brother 
Kennedy  and  I  differ— that  this  court  of 

Suarter  sessions  had  no  evidence  before 
hem  except  the  map,  and  if  they  relied 
upon  the  differentiation,  as  contended 
for  by  the  respondents,  then  they  had  no 
evidence  on  which  they  could  act.  I  think 
it  would  be  a  very  serious  matter  to  lay 
down  a  rule  that  justices  at  quarter  sessions 
may  act  on  evidence  which  is  not  evidence 
in  the  proper  sense  of  the  word.  They 
must  act  on  the  evidence  of  a  court  of  law, 
discharging  such  duties  as  justices  in 
quarter  sessions  have  to  discharge  in  these 
cases.  I  therefore  come  to  the  conclusion 
that  there  was  no  evidence  before  these 
justices  on  which  they  could  properly  come 
to  the  decision  that  this  house  was  not  re- 
quired for  that  neighbourhood  and  locality. 

Appeal  allowed, 
Jjicense  to  he  renewed. 
Leave  to  appeal. 

Solicitors  for  the  appellants  :  Speechly, 
Mum  ford  and  Craig,  for  Lamport,  Bassitt 
and  Hiscock,  Southampton. 

Solicitors  for  the  respondents:  Barlow 
and  Barlow,  for  Bassett,  Southampton. 


(8  J.  P.  72. 

CENTRAL   CRIMINAL   COURT. 


Febrmiry  9,  1904. 

(Before  the  Recorder.) 

Rex  V,  Hart  and  Others. 

Criminal  law— Poor  Prisoners'  Defence  Act 
(3  Edw.  7,  c.  38)— Power  of  court  to 
appoint  counsel,  without  solicitor,  to 
defend. 

The  court  can  assign  counsel  to  defend  a 
jtoor  prisoner  under  the  Poor  Pri- 
soners Defence  Act,  without  oMigning 
a  solicitor. 

The  prisoners  were  committed  for  trial  for 
rape,  and  for  an  assault  with  intent  to  do 
grievous  bodily  harm.  Two  of  them  made 
application  to  the  Recorder  for  legal  assist- 
ance in  the  preparation  and  conduct  of  their 
defence. 

M,  D,  Muir  {A,  Gill  with  him)  was  in- 
structed for  the  prosecution. 

The  Recorder.— I  have  had  a  consulta- 
tion with  the  Common  Serjeant  in  reference 
to  the  Poor  Prisoners'  Defence  Act.  The 
Common  Serjeant  has  formed  the  opinion 
that  under  that  Act  it  is  competent  to  the 
court  to  assign  counsel  to  appear  for  a 
prisoner,  without  assigning  a  solicitor, 
which  would  be  difficult  to  do,  as  this 
court  has  not  received  any  intimation  from 
any  solicitors  that  they  would  be  willing  to 
act  in  such  cases.  The  Home  Office  rules 
have  not  vet  been  issued,  and  there  are 
still  some  doubts  as  to  the  mt«rpretation  of 
the  Act.  This  is  certainly  a  case  in  which 
the  prisoners  ought  to  be  defended,  and  I 
see  no  reason  to  doubt  their  assertion  that 
they  are  too  poor  to  enable  them  to  obtain 
legal  aid.  I  trust  that  the  Common  Ser- 
jeant's view  mav  turn  out  to  be  correct,  as 
It  will  relieve  the  court  of  a  difficulty  that 
will  otherwise  arise  in  administering  the 
Act. 

He  then  requested  Mr.  Bumie  to  defend 
the  two  prisoners. 

AppluxUion  granted. 

Solicitor  for  the  prosecution:  Treasury 
Solicitor. 
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December  8,  1903. 

Carey  v.  Mayor,  etc.,  op  Bexhill. 

Public  health — Paving  expenses— Appor- 
tionment —  Notice  of  objection  to  — 
Inadmissibility  of  evidence  —  Private 
Street  Works  Act,  1892  (56  &  56  Vict, 
c.  57),  s.  7  (a)  (b). 

The  appellant  was  the  owner  of  freehold 
land  situated  in  a  road  which  waepro- 
poKd  to  be  paved  by  the  reepondents, 
the  sanitary  authority ^  under  s,  6  of  the 
Private  Street  Works  Act,  1892,  and 
notice  of  apportionment  was  served  upon 
him.  The  appellant  gave  notice  under 
the  Private  Street  Works  Acty  1892, 
s.  7  (a),  of  objection  to  the  apportion- 
ntent  on  the  ground  that  the  alleged 
part  of  a  street  did  not  form  part  of 
a  street  within  the  meaning  of  the  Act, 
At  the  hearing  the  justices  refused  to 
let  the  appellant  call  evidence  that  the 
street  %oas  a  highway^  repairable  by  the 
inhabitants  at  large,  on  the  ground  that 
no  notice  of  such  objection  had  been 
given  under  s,  7  (b)  of  the  Private  Street 
*  Works  Act,  1892. 

Held,  that  such  evidence  was  admissible 
under  s.  7  (a). 

Case  stated  by  the  justices  in  and  for  the 
county  of  Sussex  on  March  7th  and 
April  18th,  1903.  The  justices  for  the  petty 
sessional  division  of  Hasting  in  the  county 
of  Sussex  heard  and  determined  the  matter 
of  certain  objections  raised  by  Henry  Carey, 
the  appellant,  of  Beaconsfieid  Road,  Bex- 
hill, to  a  certain  provisional  apportionment 
in  respect  of  the  expenses  of  executing  cer- 
tain proposed  works  in  Springfield  Koad, 
BexhilLunder  and  by  virtue  of  the  Private 
Street  Works  Act,  by  the  mayor,  aldermen, 
and  burgesses  of  the  borougn  of  Bexhill, 
acting  by  the  council  as  the  urban  sanitary 
authority  for  the  said  borough. 

Upon  the  hearing  of  the  said  objections 
the  lollowing  facts  were  proved  or  admitted 
before  us. 

The  Bexhill  Urban  District  Council, 
having  duly  adopted  the  Private  Street 
Works  Act,  1892,  passed  a  resolution  of 
October  17th,  1898,  that  the  surveyor  be 
instructed  to  prepare  plans,  sections,  esti- 
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niates,  specification,  and  provisional  appor- 
tionments for  the  making  up,  amongst 
others,  of  Springfield  Road.  The  surveyor 
prepared  tne  plans,  sections,  estimates, 
specification,  and  provisional  apportion- 
ments, which  were  approved  by  the  council 
on  August  21st,  1899,  in  the  following 
terms  :  "  That  the  specifications,  plans  and 
sections,  estimates  and  provisional  appor- 
tionments of  proposed  pnvate  street  works 
of  sewering,  levelling,  pavin^^,  metalling, 
flagging,  kerbing,  and  channelling  in  various 
roads,  including  Springfield  Road,  now  sub- 
mitted to  the  district  council  by  their  sur- 
veyor^ be  approved  without  modification  or 
addition,  and  that  the  necessary  steps  be 
taken  for  the  carrying  out  of  such  works  in 
accordance  with  such  specification,  etc., 
and  also  in  accordance  with  the  Private 
Street  Works  Act,  1892."  It  was  also  re- 
solved, on  thesameoccasion,  that  application 
be  made  to  the  Local  Government  Board 
for  sanction  to  a  loan  to  carry  out  the  pro- 
posed works.  Notices  of  this  resolution  were 
duly  published,  and  copies  of  the  same  were 
duly  served  on  the  owners  liable  to  be 
charged,  including  the  present  appellant. 
No  notices  of  objection  to  this  proposed 
making  up  were  received.  This  scheme 
dealt  with  the  whole  length  of  Springfield 
Road,  and  showed  a  carriage  way  with  foot- 
paths on  either  side,  amounting  altogether 
to  thirty-six  feet  in  width.  The  council 
then  found  that  it  would  not  be  possible  to 
carry  out  this  scheme  without  taking  in 
portions  of  the  land  of  some  of  the  fron- 
tagers, and  on  application  the  latter  refused 
to  give  up  the  necessary  strip  to  allow  of 
this  road  being  made  up  with  a  uniform 
width  throughout  of  thirty-six  feet.  On 
September  17th,  1900,  the  council  adopted 
the  following  resolution  of  the  highways 
committee :  "  That  the  surveyor  be  in- 
structed to  inform  the  various  owners  on  this 
road  that  unless  su6Scient  land  be  given  up 
to  make  up  the  road  36  feet  wide  the 
council  will  be  unable  to  take  over  the 
road  as  a  road  repairable  by  the  inhabitants 
at  large.  On  October  26th,  1900,  the  sur- 
veyor gave  notice  to  the  said  owners,  includ- 
ing the  appellant,  accordingly,  and  on 
November  19th,  1900,  the  council  also 
adopted  the  highways  committee's  resolu- 
tion to  the  following  eflTect:  "That  the 
council  do  not  make  up  this  road  until  such 
time  as  the  owners  comply  with  the  council's 
requirements  as  to  width."  Apart  from 
these  resolutions  there  has  been  no  formal 
rescission  of  the  resolution  of  August  21st, 
1899.  No  arrangement  was  come  to  with 
the   owners,    and    the    Springfield    Road 
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portion  of  the  contract  was  omitted,  the 
remainder  being  proceeded  with.  On  Sep- 
tember Ist,  1902,  thi  council  resolved  to 
proceed  with  Springfield  Road  as  to  the 
north  portion,  Ijdng  between  Hollier's  Hill 
Road  and  the  south  side  of  Cambridge 
Road,  making  up  both  carriageway  and 
footpaths  to  the  full  width  of  36  feet,  and  as 
to  the  south  portion,  lying  between  the 
south  side  of  Cambridge  RcMtd  and  a  point 
200  feet  south  of  Beaconsfield  Road,  where 
the  difficulty  had  arisen,  making  up  only 
the  carriageway,  kerbing  and  channelling. 
October  20th,  1902.  The  council  passed 
the  following  resolution,  notice  of  which 
was  afterwards  duly  published— viz., "  That 
the  specification,  plans,  sections,  estimates, 
and  provisional  apportionments  of  proposed 
private  street  works  of  sewering,  levelling, 
paving,  metalling,  flagging,  kerbing,  chan- 
nelling, and  making  good  such  part  of 
Springfield  Road  as  lies  between  the  south 
side  of  Cambridge  Road  and  a  point 
200  feet  south  of  Beaconsfield  Road,  now 
submitted  to  the  district  council  by  the 
surveyor,  be  approved  without  modification 
or  addition,  ana  that  the  necessary  steps  be 
taken  for  the  carrying  out  of  such  works  in 
accordance  with  such  specifications,  etc.,  and 
also  in  accordance  with  the  Private  Street 
Works  Act,  1892.  Copies  of  this  resolution 
were  duly  served  in  accordance  with  s.  7  of 
the  Private  Street  Works  Act,  1892. 

By  a  charter  of  incorp^oration  the  rights 
and  powers  of  the  Bexhill  Urban  District 
Council  passed  to  the  respondents  on 
November  9th,  1902. 

The  appellant  is  the  owner  of  two  free- 
hold pieces  of  land,  numbered  7  and  8  on 
the  deposited  plan,  having  frontages  of 
82  feet  6  inches,  ana  95  feet  9  inches  respec- 
tively to  the  lower  portion  of  Springfield 
Road  (that  is  to  say,  to  the  portion  of 
Springfield  Road  referred  to  in  the  second 
part  of  the  resolution  lastly  recited),  and  the 
total  estimated  apportionment  charged  to 
him  is  £134  9«.  10a.  Within  the  time  pro- 
vided by  the  Act  the  appellant  gave  to  the 
council  the  following  notice : 

"  To  the  town  council  of  the  borough  of 
Bexhill,  acting  as  the  urban  sanitary  autho- 
rity of  the  said  borough. 

*^In  the  matter  of  the  Private  Street 
Works  Act,  1892,  and  in  the  matter  of 
certain  works  proposed  to  be  executed 
thereunder  in  Springfield  Road,  Bexhill, 
in  accordance  with  the  resolution  of  the 
late  urban  district  council  of  Bexhill  (for- 
merly acting  as  the  urban  sanitary  authority 
in  and  for  the  same  district),  dated 
October  20th,  1902. 
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"I  hereby  give  jrou  notice  that  L 
the  undersigned,  being  the  owner  of 
certain  land  numbered  7  and  8  on  the  plan 
and  provisional  apportionment  relating  to 
the  portion  of  the  said  road  referred  to  in  the 
said  resolution,  and  therein  shown  as  liable 
to  be  charged  with  part  of  the  expenses  of 
the  above-mentionea  works,  object  to  your 
proposals  in  the  matter  on  the  following 
grounds,  or  some  or  one  of  them  : 

"  (1)  That  the  alleged  part  of  a  street  does 
not  form  part  of  a  street  within  the  meaning 
of  the  Act. 

"(2)  That  there  has  been  a  material 
informality  in  respect  of  the  resolution, 
inasmuch  as  another  resolution^  approving 
of  other  plans  without  modification  or 
addition,  and  that  the  necessary  steps  be 
taken  to  carry  out  other  works  in  the  same 
street,  has  never  been  carried  out,  and  the 
resolution  has  never  been  rescinded. 

"  (3)  That  the  proposed  works  are  insuffi- 
cient or  unreasonable,  and  that  the  esti- 
mated expenses  are  excessive.  Dated, 
December  20th,  1902. 

"  Henry  Carky." 

At  the  hearing  the  borough  surveyor 
proved  in  his  evidence  in  chief  that  Spring- 
field Road  is  the  only  approach  to  another 
road  called  Beaconsfield  Road ;  that  there 
was  a  public  footpath  running  along  part 
of  the  site  of  the  proposed  road  on  the 
south-east  side — that  is  to  say,  on  the  side 
next  to  the  appellant's  land  ;  but  he  stated 
that  this  footpath  was  not  repairable  by  the 
inhabitants  at  large,  and  had  never  oeen 
repaired  by  the  uroiEin  district  council.  He 
added  that  if  it  were,  the  corporation  would 
have  to  repair  all  the  footpaths  in  the  dis- 
trict. We  refused  to  admit  evidence  by 
the  appellant  that  it  was  a  highway  repair- 
able Dv  the  inhabitants  at  lar^,  on  the 
ground  that  no  notice  of  this  objection  had 
been  given  under  s.  7  (b)  of  the  Private 
Street  Works  Act,  1892.  The  plan  relating 
to  the  lower  part  of  Springfield  Road,  pre- 
pared under  the  resolution  of  Septeniber 
1st,  1902,  shows  that  opposite  the  appel- 
lant's land  the  road  as  originally  laid  out  is 
about  29  feet  wide,  and  the  present  scheme 
is  to  make  a  carriageway  22  feet  wide  from 
the  boundary  of  the  appellant's  land.  A 
kerb  and  channel  are  to  be  placed  on  the 
boundary  next  to  the  appellant's  lani  and 
the  proposed  carria^way  runs  through  the 
site  over  some  portion  of  which,  according 
to  the  surveyor,  the  old  public  footpath  ran. 
The  present  scheme  makes  no  provision  at  all 
for  footpaths  in  the  lower  portion  of  Spring- 
field Road. 
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It  was  contended  on  behalf  of  the  ap- 
pellant : 

1.  That  he  was  entitled  to  call  evidence 
of  the  existence  of  a  highway  repairable  bv 
the  inhabitants  at  large,  because,  although 
he  had  not  given  notice  of  objection  under 
«ub-8.  (b)  of  s.  7  of  the  Private  Street 
Works  Act,  1892,  he  had  given  notice  under 
sub-8.  (a).  He  relied  upon  the  difference  in 
the  definition  of  the  word  "street"  in  s.  5 
of  the  Private  Street  Works  Act,  1892,  and 
the  definition  in  the  Public  Health  Acts. 
The  appellant  also  relied  upon  Bishton  v. 
Hadingden  Corporation.  [1898]  1  Q.  B. 
894  ;  62  J.  P.  85.  He  further  contended 
that  as  the  respondents  were  in  no  way 
taken  by  surprise,  the  justices  should  amend 
the  notice  of  objection.  We  decided  that 
in  order  to  give  us  jurisdiction  under  this 
Act  the  question  of  whether  the  street  is  in 
whole  or  in  part  a  highway  repairable  by 
the  inhabitants  at  large  must  be  specifically 
raised  upon  a  notice  of  objection  given 
under  s.  7  (b),  and  that  notice  under  sub-s.(a) 
alone  is  not  sufficient  to  enable  the  objector 
to  raise  the  point.  We  also  held  that  in 
view  of  8.  8  (2)  of  the  same  Act,  we  haa  no 
power  to  amend  the  notice  of  objection. 

2.  That  Springfield  Road  is  not  a  "street" 
or  part  of  a  street  within  the  meaning  of 
the  Private  Street  Works  Act,  1892,  because 
the  council  had  themselves  proved  that  a 
public  footpath  runs  over  part  of  the  site 
of  the  road.  We  ovemilea  this  objection 
on  grounds  similar  to  the  first  objection. 
We  distinguished  this  case  from  Eishton  v. 
Hadingden  Corporation^  in  that  in  that 
case  a  specific  notice  under  sub-s.  (b)  was 
given,  which  let  in  the  ar^raent  that  a 
highway  repairable  by  the  inhabitants  at 
large  is  not  a  "  street.^'  As  this  was  in  the 
present  case  the  only  reason  adduced  in 
support  of  the  objection  that  Springfield 
Road  was  not  a  street,  we  held  that  the 
question  whether  or  no  it  was  a  highway 
repairable  by  the  inhabitants  at  large  could 
not  be  raised  by  a  side  issue,  the  Act  of 
1892  reauiring  specific  notice  to  be  given  to 
the  authority  that  the  existence  of  such  a 
highway  would  be  put  in  issue. 

[Three  other  points  raised  in  the  special 
case  were  not  argued.] 

The  following  questions  were  submitted 
for  the  decision  of  the  court : 

(1)  Whether  we  were  right  in  excluding 
evidence  of  the  existence  of  a  footpath 
repairable  by  the  inhabitants  at  large  with- 
out notice  of  objection  having  been  given 
under  sub-s.  (b)?  If  we  were  wrong,  the 
case  to  be  referred  back  to  us  to  take 
evidence  on  the  point. 
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(2)  Whether  we  had  jurisdiction  to  amend 
the  notice  ;  and,  if  so,  were  we  bound  to  do 
so  in  favour  of  the  appellant]  If  we 
were  wrong,  the  case  to  be  referred  back  to 
us  to  be  re-neard  on  an  amended  notice. 

Thomas  Parkin. 
E.  Edman  Hurst. 
Daniel  Mayer. 

The  Private  Street  Works  Act,  1892 
(55  &  56  Vict.  c.  67),  8.  7,  provides : 

"  During  the  said  month  any  owner  of  any 
premises  snown  in  a  provisional  apportion- 
ment as  liable  to  be  charged  with  any  part 
of  the  expenses  of  executing  the  works  may, 
by  written  notice  served  on  the  urban 
authority,  object  to  the  proposals  of  the 
urban  authoritjr  on  any  of  the  follovring 
grounds ;  (that  is  to  say,)  (a)  that  an  allegea 
street  or  part  of  a  street  is  not  or  does  not 
form  part  of  a  street  within  the  meaning  of 
this  Act;  (b)  that  a  street  or  part  of  a 
street  is  (in  whole  or  in  part)  a  highway 
repairable  by  the  inhabitants  at  large: 
^c)  that  there  has  been  some  material 
informality,  defect  or  error  in  or  in  respect 
of  the  resolution,  notice,  plans,  sections  or 
estimate  ;  (d)  that  the  proposed  works  are 
insufiicient  or  unreasonable,  or  that  the 
estimated  expenses  are  excessive  ;  (e)  that 
any  premises  ought  to  be  excluded  irom  or 
inserted  in  the  provisional  apportionment  ; 
{f)  that  the  provisional  apportionment  is 
incorrect  in  respect  of  some  matter  of  fact 
to  be  specified  in  the  objection  or  (where 
the  provisional  apportionment  is  made  with 
regard  to  other  considerations  than  fron- 
tage as  hereinafter  provided^  in  respect  of 
the  degree  of  benefit  to  be  derived  by  any 
persons,  or  the  amount  or  value  of  any  work 
already  done  by  the  owner  or  occupier  of 
any  premises.  .  .  ." 

Macouny  for  the  appellant.— The  justices 
were  wrong  in  excluding  the  evidence 
sought  to  be  tendered  by  the  appellant. 
The  appellant  sought  to  show  tnat  the 
road  in  question  was  not  a  "  street "  within 
the  meaning  of  the  statute.  Section  5  of 
the  Act  says:  "The  expression  'street' 
means  (unless  the  context  otherwise  requires) 
a  street  as  defined  by  the  Public  Health 
Acts  and  not  being  a  highway  repairable  by 
the  inhabitants  at  large?'  Section  4  of  the 
Public  Health  Act,  1875,  defines  " street'* 
as  including  "any  highway  (not  being  a 
turnpike  road)  and  any  public  bridge  (not 
being  a  county  bridge)  and  any  road,  lane, 
footway,  square,  court,  alley,  or  passage, 
whether  a  thoroughfare  or  not."  If  the 
appellant  could  show  that  this  street  was 
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a  highway  repairable  by  the  inhabitants  at 
large  he  would  exactly  fulfil  the  terms  of 
his  notice  of  objection  "that  the  alleged 
part  of  a  street  does  not  form  part  of  a 
street  within  the  meaning  of  the  Act 
Moreover,  if  the  justices  thought  that  the 
notice  of  objection  did  not  really  point  out 
to  the  respondents  the  point  thev  had  to 
meet  they  nad  power  to  amend  the  notice 
and  adjourn  under  s.  8  of  the  statute. 
[He  was  stopped.] 

A,  Jfacmorrany  ICC.  (with  him  C,  A,  M 
Barlow),  for  the  respondents. — The  justices 
were  right  in  refusing  to  admit  the  evi- 
dence. If  the  appellant  wished  to  raise  the 
point  that  the  street  was  a  highway  repair- 
able by  the  inhabitants  at  large,  he  ought 
to  have  given  notice  under  s.  7  (b).  which  is 
expressly  designed  to  meet  sucn  a  case. 
The  statute  gives  the  owner  a  month  within 
which  to  give  notice  of  objection^  and  he 
ought  not  to  be  allowed  practically  to 
amend  by  seeking  to  include  something 
under  his  notice  of  obiection  which  it  did 
not  originally  cover.  The  objections  that 
can  be  taken  under  s.  7  (a)  are  totally  distinct 
from  the  objection  that  can  be  taken  under 
s.  7  (b).  In  Wake  v.  Sheffield  Corporation 
(1883),  12  Q.  B.  D.  142  ;  48  J.  P.  197,  it  was 
held  that  unle^  a  frontager  disputes  the 
apportionment  of  the  expenses  incurred  by 
the  local  authority  in  executing  the  works 
he  cannot  do  so  by  way  of  defence  to  pro- 
ceedings to  recover  the  amount  in  a  court 
of  summary  jurisdiction,  as  such  defence 
does  not  relate  to  the  whole  of  his  legal 
liability. 

Lord  Alvbestonk  C.J.— I  really  cannot 
quite  understand  tnis  view  which  was 
pressed  against  the  admissibility  of  this 
evidence.  I  do  not  want  to  decide  that 
there  is  no  power  to  amend  at  all.  If  it 
be  necessary  to  decide  it  we  may  require 
further  argument,  but  I  must  say  I  do  not 
wish  it  to  be  thought  at  present  that  I 
hold  that  magistrates  who  are  hearing 
objections  cannot  in  a  proner  case,  subject 
to  what  questions  they  like  about  costs, 
ac^ourn  a  case  in  order  that  a  further  notice 
may  be  given.  I  do  not  wish  to  decide 
that  question.  It  seems  to  me  that  this 
evidence  was  clearly  admissible,  even  upon 
the  notice  which  was  given.  Now,  the 
section  allows  you  to  give  a  notice  that "  an 
alleged  street  or  part  of  a  street  is  or  does 
not  form  part  of  a  street  within  the  mean- 
ing of  this  Act,"  or  "  that  a  street  or  part 
of  a  street  is  (in  whole  or  in  part)  a  high- 
way repairable  by  the  inhabitants  at  large.'* 
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Now,  the  definition  of  **  street "  is  given  in 
8.  5,  and  it  says  :  "  The  expression  *  street* 
means  (unless  the  context  otherwise  re- 
quires) a  street  as  defined  by  the  Public 
Health  Acts  and  not  being  a  highway 
repairable  by  the  inhabitants  at  laree. 
Under  that,  as  my  brother  Kennedy  has 
pointed  out,  he  may  give  a  notice  under 
sub-s.  (a),  which  will  traverse  all  the  allega- 
tions of  fact  which  are  necessary  to  prove 
that  it  is  a  street  within  the  definition 
of  the  Public  Health  Acts,  and  that  it  is 
a  highway  repairable  by  the  inhabitants  at 
large.  It  may  very  likely  be  that  the  efifect 
of  that  is  to  bring  a  good  many  more  things 
into  issue.  Why  it  should  be  said  that 
under  that  a  man  may  not  give  evidence 
of  that  which  would  prevent  the  street 
coming  within  the  defimtion  of  "  street "  as 
defined  by  this  Act  I  am  not  able  to  under- 
stand. I  think  it  is  quite  possible,  as  has 
been  pointed  out,  that  if  they  wanted  to 
raise  that  one  strict  point  alone  they  could 
raise  it  under  sub-s.  (b).  I  think  the  two 
paragraphs  do  overlap  to  this  extent— that 
it  may  be  a  ground  for  saying  that  a  street 
is  not  a  street  w  ithin  the  meaning  of  this 
Act,  that  it  does  not  fulfil  the  condition  of 
not  being  a  highway  repairable  by  the 
inhabitants  at  large.  Therefore,  without 
deciding  whether  or  not  in  a  case  where  the 
terms  of  the  notice  did  not  allow  the  person 
objecting  to  raise  the  question  at  all  the 
iiistices  could  have  allowed  him  to  amend 
nis  notice  and  adjourn  the  case,  I  think  in 
this  case  they  ought  to  have  received  the 
evidence,  and  the  case  must  go  back  in 
order  that  they  may  receive  it,  and  if  any 
point  of  law  does  arise,  of  course  they  will 
be  able  to  bring  it  before  us. 

Lawbance,  J.— -I  agree. 

Kennedy,  J.— I  agree. 

Appeal  alloufed. 

Solicitors  for  the  appellant :  Lovell,  Son 
and  Pitfield,  for  E.  R.  WUlett,  Bexhill. 

Solicitors  for  the  respondents  :  Le^ham, 
Son  and  Douglas. 
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KING'S   BENCH   DIVISION. 


December  9,  1903. 

Balby-with-Hexthorpe  District  Coun- 
cil V.  Millard. 

Public  health — Deposit  of  specimen  plan  of 
buildings  to  be  erected— Deviation  from 
plan — Summons — Dismissal  by  jastices 
—Subsequent  deviation  from  plan  of 
substantiallv  the  same  character  with 
regard  to  other  h.o\x^G%—Res  jvdicata. 

The  respoThdent^  the  owner  of  a  building 
estate^  deposited  a  specimen  plan  in 
a4xordance  with  the  byelaws  oj  certain 
types  of  houses  interred  to  be  erected, 
SiUfsequently  the  respondent  was  sum- 
moned  for  deviating  from  such  plan 
in  regard  to  one  of  the  houses  in  Jour 
resjfects.  The  justices  dismissed  the 
sumTnons  on  the  grou/nd  that  these  were 
not  substantial  deviations  from  the  plan 
deposited  by  the  respondent. 

Subsequently  the  respondent  %oas  summoned 
for  deviation  from  the  deposited  speci- 
men plan  in  regard  to  two  other  houses 
in  the  same  row,  on  the  ground  as 
found  bif  the  justices  of  nmilar  devia- 
tions. The  justices  dismissed  the  sum- 
wjons  on  the  ground  that  the  matter  was 
res  judicata. 

Held,  that  the  jastices  were  bound  to  hear 
the  summons  on  its  merits,  and  that  the 
matter  was  not  res  judicata. 

Case  stated  by  justices  in  and  for  the 
West  Riding  of  Yorks. 

At  a  court  of  summary  jurisdiction  sitting 
at  the  West  Riding  Court-house,  Doncaster, 
within  the  said  Riding,  an  information 
was  preferred  by  the  Balby-with-Hexthocpe 
District  Council  (hereinafter  called  tne 
appellants),  under  38  &  39  Vict.  c.  55,  and 
under  certain  byelaws  made  thereunder, 
aj^inst  Samuel  Henry  Millard,  of  Carr 
ffill,  Balby,  in  the  said  Riding,  builder 
(hereinafter  called  the  respondent),  that  he, 
being  a  person  intending  to  erect  certain 
buildings  at  35  and  37,  Great  Central 
Avenue,  Balby,  aforesaid,  unlawfully  did 
not  give  to  the  said  council  notice  in  writing 
of  such  intention  delivered  or  sent  to  their 
surveyor  at  his  or  their  office  and  did  not 
at  the  same  time  deliver  or  send  or  cause 
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to  be  delivered  or  sent  to  their  surveyor  at 
his  or  their  office  complete  plans  and 
sections  of  every  floor  of  such  intended 
building  drawn  to  a  scale  of  not  less  than 
1  inch  to  every  8  feet,  and  showing  the 
position,  form  and  dimensions  of  the  several 
parts  of  such  buUdings  and  of  every  water- 
closet,  earth-closet,  privy,  ashpit,  cesspool, 
and  all  other  appurtenances,  contra^  to 
No.  99  of  the  byelaws  of  the  said  council 
duly  made  and  then  in  force,  which  infor- 
mation was  heard  by  us  on  Mav  2nd.  1903, 
when  we  found  that  the  matter  nad  already 
been  heard  and  determined,  and  was  res 
judicata  subject  to  the  following  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved  before  us. 

(1)  The  respondent  was  the  owner  of  a 
building  estate  situate  in  Carr  Hill.  Balby, 
aforesaid,  within  the  urban  district  ot  Balby- 
with-Hexthorpe. 

(2)  Certain  byelaws  with  respect  to 
new  streets  and  buildings  (a  printed  copy 
whereof  is  hereunto  annexed  marked  "A" 
signed  by  the  chairman  of  the  petty  sessional 
court)  were  in  force  within  tne  said  urban 
district  of  Balby-with-Hexthorpe,  and 
No.  99  of  such  byelaws  is  as  follows  : 

"  Every  person  who  shall  intend  to  erect 
a  building  shall  give  to  the  council  notice  in 
writing  of  such  intention  which  shall  be 
delivered  or  sent  to  their  surveyor  at  his  or 
their  office,  and  shall  at  the  same  time 
deliver  or  send  or  cause  to  be  delivered  or 
sent  to  their  surveyor  at  his  or  their  office 
complete  plans  and  sections  in  duplicate  of 
every  floor  of  such  intended  building  which 
shall  be  drawn  to  a  scale  of  not  less  than 
1  inch  to  every  8  feet,  and  shall  show  the 
position,  form  and  dimensions  of  the  several 
parts  of  such  building,  and  of  every  water- 
closet,  earth-closet,  privy,  ashpit,  cesspool, 
well  and  all  other  appurtenances,  and  in 
which  the  building  shall  be  so  described  as 
to  show  whether  it  is  intended  to  be  used 
as  a  dwelling-house  or  otherwise. 

"Such  person  shall  at  the  same  time 
deliver  or  send  or  cause  to  be  delivered  or 
sent  to  their  surveyor  at  his  or  their  office 
a  description  in  writing  of  the  materials  of 
which  it  is  intended  that  such  building 
shall  be  constructed,  and  of  the  intended 
mode  of  drainage  and  means  of  water  supply. 

"Such  person  shall  at  the  same  time 
deliver  or  send  or  cause  to  be  delivered  or 
sent  to  their  surveyor,  at  his  or  their  office 
a  block  plan  in  duplicate  of  such  building 
which  shall  be  drawn  to  a  scale  of  not  less 
than  1  inch  to  every  44  feet,  and  shall  show 
the  position  of  the  buildings  and  appurte- 
nances   of    the     properties     immediately 
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adjoining,  the  width  and  level  of  the  street 
in  front,  and  of  the  street,  if  any,  at  the 
rear  of  such  building,  the  level  of  the  lowest 
floor  of  such  building,  and  of  any  yard  or 
ground  belonging  thereto. 
"  Such  person  shall  likewise  show  on  such 

Elan  the  intended  lines  of  drainage  of  such 
uilding,  and  the  intended  size,  depth,  and 
inclination  of  each  drain ;  and  the  details 
of  the  arrangement  proposed  to  be  adopted 
for  the  ventilation  of  the  dmins." 

The  respondent  some  years  ago  deposited 
with  the  rural  district  council  of  Doncas- 
ter,  then  being  the  sanitary  authority  for 
the  pariah  of  Balby-with-Hoxthorpe,  a 
block  plan  of  his  said  estate  in  Carr  Hill, 
Balby,  together  with  a  plan  and  section  of 
certain  types  of  houses  intended  to  be 
erected  thereon,  such  block  plan  and  plan  and 
faction  being  hereto  annexed  and  marked 

B  and  "C"  respectively,  and  signed  by 
thechairman  of  the  petty  sessional  court. 

The  urban  district  of  Balby-with-Hex- 
thorpe  was  formed  on  the  31  st  day  of 
March,  1896,  and  thereupon  the  said  block 
plan  and  plan  and  section  marked  "B"  and 
"  C  "  were  handed  over  by  the  rural  district 
councd  of  Doncaster  to  the  appellants. 

The  respondent  in  the  year  1903,  and  on 
or  before  the  25th  day  of  April,  1903,  erected 
upon  his  said  estate  at  Carr  Hill,  Balby, 
aforesaid,  two  dwelling-houses  known  as 
Nos^  36  and  37,  Great  Central  Avenue, 
Balby,  and  we  found  that  in  erecting  such 
dwelling-houses  the  respondent  had  deviated 
from  the  plan  and  section  marked  "  C  "  in 
the  following  respects,  viz.  : 

(1)  The  air  space  in  bedroom  less  by 
stoothing  in  36,  and  in  37  preparations  made 
for  this  and  stoothing  partly  in. 

(2)  Extra  flight  of  stairs  put  in. 

(3)  False  roof  and  roof  posts  put  in 
No.  36  ;  collar  rafting  put  in.  also  a  space 
partitioned  off  and  floor  laid  down. 

(4)  Skylight  put  in,  also  glass  slated  in 
with  the  slates,  ventilator  put  in,  floor  put 
in,  etc.  :  amounts  to  a  room. 

(6^  Flight  of  stairs  erected. 

(6)  Area  of  floor  space  14  feet  8  inches, 
and  IS  now  12  feet  2  inches. 

On  the  I8th  day  of  March,  1903,  an  infor- 
mation was  preferred  by  the  appellants 
against  the  respondent,  for  that  the  respon- 
dent on  the  1st  day  of  December  in  the  year 
of  our  Lord,  1902,  at  the  parish  of  Balby 
aforesaid,  then  being  a  person  intending  to 
erect  a  building  within  the  district  of  the 
appellants,  unlawfully  did  not  give  to  the 
appellants  notice  in  writing  of  such  inten- 
tion delivered  or  sent  to  their  surveyors  at 
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his  or  their  oflice  and  did  not  at  the  same 
time  deliver  or  send  or  cause  to  be  de- 
livered or  sent  to  their  surveyor  at  his  or 
their  office  complete  plans  and  sections 
of  every  floor  -of  such  intended  building 
drawn  to  a  scale  of  not  less  than  I  inch  to 
every  8  feet,  and  showing  the  position,  form 
and  dimensions  of  the  several  parts  ol  such 
building  and  of  every  water-closet,  privy, 
ashpit,  cesspool,  well,  and  all  other  appur- 
tenances contrary  to  No.  99  of  the  byelaws  of 
the  said  council  duly  made  and  then  in  force. 

Such  last-mentioned  information  was 
heard  and  determined  on  the  21st  day  of 
March,  1903,  and  the  building  in  respect  of 
which  the  information  was  preferred  was  a 
dwelling-house,  No.  33,  Great  Central 
Avenue,  aforesaid,  adjoining  the  said  dwell- 
ing-houses Nos.  36  and  37,  Great  Central 
Avenue  aforesaid,  hereinbefore  referred  to. 

On  the  hearing  of  such  last-mentioned 
information  it  was  proved  that  the  plan 
hereto  annexed  marked  "C"  had  been 
deviated  from  in  the  following  respects  : 

1.  Extra  flight  of  stairs  put  in. 

2.  False  r''»of  and  roof-posts  put  in 
No.  33  ;  collar  rafting  yat  in,  also  a  space 
partitioned  and  floor  laid  down. 

3.  Skylight  put  in,  also  glass  slated  in 
with  slates,  ventilator  put  in,  floor  put  in,  etc. 

4.  Flight  of  stairs  erected, 

and  the  justices  who  heard  the  last-mentioned 
information  held  that  such  deviations  did 
not  amount  to  such  substantial  alteration 
or  deviation  from  the  deposited  plans  as  to 
make  the  plans  followed  new  plans,  and 
thereupon  dismissed  the  said  last-mentioned 
information. 

In  erecting  the  dwelling-houses  Nos.  35 
and  37,  Great  Central  Avenue,  the  devia- 
tions made  by  the  respondent  from  the 
plan  marked  "  C  "  hereto  annexed,  were  to 
all  intents  and  purposes  the  same  as  the 
deviations  made  by  him  in  erecting  the 
dwelling-house  No.  33,  Great  Central 
Avenue,  aforesaid. 

On  the  part  of  the  respondent  it  was 
contended  that  the  deviations  from  the 
deposited  plans  were  the  same  in  each  case, 
and  that  the  matter  had  already  been  heard 
and  determined,  and  was  res  j\idicata. 

On  the  part  of  the  appellants  it  was  con- 
tended that  the  offence  with  which  the 
respondent  was  charged  was  the  omission 
to  deposit  plans  of  the  houses  Nos.  35  and 
37,  Great  Central  Avenue,  and  that  as  such 
houses  were  entirely  distinct  from  the  house 
No.  33,  Great  Central  Avenue,  the  question 
was  one  of  fact  for  the  justices,  and  that  it 
WM  tor  us  to  determine  on  the  evidence 
before  us  whether  the  houses  Nos.  35  and  37 
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Great  Central  Avenue  aforesaid,  were  built 
in  accordance  with  the  plan  marked  *'C," 
hereto  annexed ;  and  that  if  they  were  not 
it  was  our  duty  to  convict  the  respondent, 
and  that  the  matter  was  not  res  judicata^ 
the  facts  of  each  case  being  not  the  same, 
but  merely  similar. 

We  were  of  ooinion  that  in  erecting  the 
dwelling-houses  Noe.  35  and  37,  Great  Cen- 
tral Avenue  aforesaid,  the  deviations  made 
by  the  respondent  from  the  plan  markecl 
"  C  *'  were  the  same  as  the  deviations  made 
by  him  in  erecting  the  dwelling-house 
No.  33,  Great  Central  Avenue  aforesaid, 
and  that  the  matter  had  already  been  heard 
and  determined  and  was  res  jvdicatay  and 
we  dismissed  the  said  information  without 
hearing  the  same  on  its  merits. 

The^  question  upon  which  the  opinion  of 
the  said  court  is  desired  is  whether  we,  the 
said  justices,  being  such  a  court  of  summary 
jurisdiction,  upon  the  above  statements  of 
facts  came  to  a  correct  determination  and 
decision  in  point  of  law ;  and,  if  not,  what 
should  be  done  in  the  premises. 

Dated  the  11th  day  of  July,  1903,  at  the 
court  of  summary  jurisdiction,  sitting  at 
the  West  Riding  Court-house,  Doncaster, 
within  the  said  Hiding. 

G.  B.  C.  Yarborough. 
L.  T.  Baines. 

B.  J.  Whitaker. 

J.  C.  Lester  Coulsman. 

C.  E.  Charlesworth. 
J.  W.  Hodgson. 

G.  Batty. 
Geo.  Deniston. 
Geo.  a.  Thompson. 

Macnwrrauy  K.C.  (with  him  J,  Hchole- 
field)^  for  the  appellants.- The  justices  in 
this  case  have  taken  a  wrong  view  of  the 
matter.  The  first  information  and  sum- 
mons was  taken  out  with  regard  to  33,  Great 
Central  Avenue,  and  dismissed  by  the  jus- 
tices. The  present  information  and  sum- 
mons is  taken  out  with  regard  to  Nos.  35 
and  37,  Great  Central  Avenue.  They  do 
not  refer  to  the  same  subject-matter  as  the 
first  summons ;  the  alleged  deviations  are 
not  the  same,  but  merely  similar,  and  the 
justices  were  bound  to  hear  the  case  upon 
its  merits.  It  may  very  well  be  that  a 
deviation  which  was  trifling  as  regards 
No.  33,  Great  Central  Avenue  may  be  of 
importance  as  regards  Nos.  35  and  37.  The 
matter  is  not  resjvdioata. 

Israel  Davis^  for  the  respondent. — The 
decision  of  the  justices  was  correct.  The 
authorities    show  .that   the    matter    was 
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res  judicata.  The  facts  are  found  by  the 
justices  to  be  substantially  the  same  as  in 
the  previous  summons  heard  and  deter- 
mined by  them,  and  they  are  therefore  an 
estoppel  to  the  appellants'  contention 
{Outram  v.  Morey>ood  {\m2),  3  East,  346). 
The  decision  on  the  first  summons  was 
within  the  justices'  jurisdiction,  and  is  there- 
fore a  bar  to  the  present  proceedings  (R,  v. 
Ilutchings  (1881),  6  Q.  B.  D.  300 ;  45  J.  P. 
504.  [Lord  Alverstone  referred  to  Janies  v. 
Master,  [1893]  1  Q.  B.  55  ;  57  J.  P.  167.] 
It  is  an  abuse  of  the  process  of  the  court  to 
try  an  exactly  similar  issue  again  {Reicfiel  v. 
Magratk  (1889),  14  App.  Cas.  665).  He  re- 
ferred to  the  judgment  of  Blackburn,  J., 
in  R.  V.  Gaunt  (1867),  L.  R.  2  Q.  B.  466. 

Macmorran,  K.C.,  in  reply. 

Lord  Alverstone,  C. J.— I  am  afraid  we 
must  give  effect  to  the  view  pressed  upon 
us  by  Mr.  Ma^cmomm,  that  the  justices 
were  bound  to  decide  this  particular  case. 
Where  persons  are  allowed,  and  properly 
allowed,  to  deposit  a  specimen  plan,  it  does 
not  prevent  its  being  a  plan  applicable  to 
each  particular  house.  Therefore,  if  there 
had  been  a  departure  from  the  plan  with 
regard  to  a  different  house  and  of  a 
different  character,  the  previous  proceed- 
ings had  nothing  to  do  with  the  particular 
house  before  the  justices  at  that  time. 
If  the  difference  was  trivial  in  houses 
Nos.  1  to  10,  it  might  be  serious  in 
Nos.  10  to  20.  The  doubt  I  had  was 
whether  or  not  the  real  constfuctional 
departure  was  the  same— in  four  particulars 
the  same  in  this  present  case  as  the  four  in 
the  previous  case — but,  on  looking  at  the 
case  as  stated,  I  think  it  must  be  taken  that 
they  said  :  "  We  have  not  gone  into  the 
merits  at  all  ;  we  only  found  they  were 
substantially  the  same,  and  therefore  res 
judicata,**  I  say  nothing  as  to  what  their 
decision  should  be  when  the  case  goes  back, 
but  they  were  not  entitled  to  decline  to  hear 
the  case  on  the  ground  of  the  conclusion 
they  came  to  with  regard  to  another  house. 
I  think  in  deciding  tnat  they  went  too  far, 
whatever  the  result  of  the  re-hearing  may  be. 
The  case  must  go  back  to  be  re-heard. 

Lawrance,  J.— I  agree. 

Kennedy,  J.— I  agree. 

ApiJeal  allowed, 

Solicitor  for  the  appellants :  F.  Allen, 
Doncaster. 

Solicitors  for  the  respondent :  Ualse, 
Trustram  &  Co.,  for  A.  M.  Wilson,  Sheffield' 
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December  9,  1903. 

Smith  r.  Leigh  Union. 

Poor  rate— Appeal  a^inst  afiseasraent— 
Appearance  by  assessment  committee 
—Consent  of  guardians—Proof —Notice 
to  guardians— Union  Assessment  Com- 
mittee (Amendment)  Act,  1864  (27  & 
28  Vict.  c.  39),  s.  2— Divided  Parishes 
Act  and  Poor  Law  Amendment  Act 
1882  (45  &  46  Vict.  c.  58),  s.  12. 

The  notice  to  he  given  to  every  guardian 
before  consent  can  be  given  to  the  ap- 
pearance of  the  assessment  committee 
of  the  union  as  respondents  to  a  rating 
appeal,  by  virtue  of  s,  2  of  the  Unixm 
Assessment  Comviittee(Amendment)Act, 
1864,  need  not  be  the  fourteen  days* 
^ttcey  enacted  by  s.  12  of  the  Divided 
Fartshes  and  Poor  Law  (Amendment) 
Act,  1882. 

Special  case  stated  by  the  Quarter  Ses- 
sions for  the  County  Palatine  of  Lan- 
caster. 

On  April  27th,  19a3,  an  appeal  was  heard 
and  determined  at  the  County  Sessions 
House,  Liverpool,  against  a  certain  poor 
rate  made  on  June  19th,  1902.  The  appeal 
was  allowed,  the  rate  being  amended  in 
manner  hereinafter  appearing,  subject  to 
the  following  case : 

When  the  appeal  of  the  above-named 
appellant,  Joseph  Smith,  was  called  on  for 
hearing,  counsel  claimed  to  appear  and  be 
heard  on  behalf  of  the  assessment  com- 
mittee of  the  Leigh  Union,  appearing  in 
the  name  of  the  guardians  of  the  union. 
The  overseers  of  the  township  of  Leigh 
(which  is  situated  in  the  Leigh  Union)  did 
not  appear  either  in  person  or  by  counsel. 

Counsel  appeared  on  behalf  of  the  said 
appellant,  and  called  upon  the  counsel  who 
appeared  on  behalf  of  the  said  assessment 
committee  to  prove  that  the  said  committee 
had  duly  obtained  the  consent  of  the  guar- 
dians to  their  appearance  as  respondents  to 
the  said  appeal. 

It  was  tnen  proved  and  admitted  that 
the  notice  of  appeal  had  been  served  upon 
the  assessment  committee  on  March  11th, 
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1903 ;  that  the  next  meeting  of  the  guar- 
dians was  held  on  March  25tn,  and  that  the 
clerk  of  the  said  committee  on  March  20th 
sent  to  each  of  the  guardians  a  notice,  dated 
Friday,  March  20th,  1903,  that  at  the  next 
meeting  the  consent  of  the  board  to  the 
appearance  of  the  assessment  committee  as 
respondents  in  appeal  to  quarter  sessions 
would  be  proposed. 

On  March  25th  the  next  meeting  of  the 
guardians  was  held,  and  it  was  resolved  : 
"That  the  board  hereby  consents  to  the 
assessment  committee  appearing  as  respon- 
dents in  appeals  to  quarter  sessions  asainst 
the  assessment  of  property  of  the  above- 
named  appellant." 

It  was  contended  by  the  counsel  for  the 
assessment  committee  that  the  consent  of 
the  guardians  thus  given  was  a  sufficient 
compliance  with  s.  2  of  the  Union  Assess- 
ment Committee  (Amendment)  Act,  1864, 
which  enacts  that  the  assessment  com- 
mittee may,  with  the  consent  of  the  guar- 
dians, after  notice  shall  have  been  sent  to 
every  guardian,  appjear  as  respondents  to 
such  appeal,  but  in  the  name  of  the 
guardians  of  such  union,  and  that  such 
consent  need  not  be  in  writing. 

It  was  contended  by  counsel  on  behalf  of 
the  said  appellant  that  the  assessment  com- 
mittee of  the  guardians  had  not  complied 
with  the  provisions  of  s.  12  of  the  Divided 
Panshes  and  Poor  Law  (Amendment)  Act, 
1882  (46  &  46  Vict.  c.  58),  which  enacts  as 
follows:    "Where    under   the    Poor    Law 
Amendment  Act,  1834,  or  any  of  the  Acts 
amending  the  same,  the  consent  in  writing 
of  a  majority  of  guardians  of  a  union  or 
the  managers    of  a  school  district   is  re- 
quired, it  shall  be  a  sufficient  compliance 
with  such  requirement  if  a  resolution  giving 
consent  is  passed  at  a  meeting  of  the  guar- 
dians or  managers,  of  which  meeting  or  of 
the  business  to  be  transacted  thereat  not 
less   than  fourteen  days*  notice    shall  be 
given  to  each  guardian  or  manager"    It 
was  contended  by  counsel  for  the  appel- 
lant that   not    less   than    fourteen    days' 
notice  should   have  been    given   to    each 
guardian  of  the  meeting  at  which  the  con 
sent  to  the  appearance  of  the  assessment 
committee  as  respondents  was  given,  and 
that,  as  onlv  four  clear  days'  notice  was 
given  of  such  meeting,  including  Saturday 
and  Sunday,  such  notice  was  insufficient 
and  such  consent  was  invalid,  and  that  the 
assessment   committee    had    no    right    to 
appear  and  be  heard  on  the  appeal. 

It  was    contended   by  counsel   for    the 
assessment    committee  that  s.   12  of    the 
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Divided  Parishes  and  Poor  Law  (Amend- 
ment) Act,  1882,  did  not  apply  :  (1)  ^Because 
it  referred  only  to  consents  in  writing,  and 
8.  2  of  the  Union  Assessment  Committee 
(Amendment)  Act,  1864,  did  not  require  a 
consent  in  writing  ;  (2)  because  the  Union 
Assessment  Committee  (Amendment)  Act, 
1864,  was  not  one  of  the  Acts  amending 
the  Poor  Law  Amendment  Act,  1834  ;  and 
(3)  because  the  said  s.  12  of  the  Divided 
Parishes  and  Poor  Law  (Amendment)  Act, 
1882,  provided  merely  that  a  resolution 
passed  at  a  meeting  of  which  not  less  than 
fourteen  days'  notice  had  been  given  should 
be  a  sufficient  compliance  with  the  require- 
ments of  earlier  Acts,  but  did  not  enact 
that  a  resolution  passed  without  such 
notice  should  in  no  case  be  valid,  and  that 
the  words  "fourteen  days  shall  be  suffi- 
cient "  do  not  impose  a  minimum. 

We  held  that  the  objection  raised  on 
behalf  of  the  appellant  must  be  sustained, 
and  refused  to  near  counsel  for  the  assess- 
ment committee  on  the  merits  of  the  ap- 
peal, but  agreed  to  state  this  case  for  the 
opinion  of  the  High  Court  on  the  question 
whether  the  assessment  committee  were 
entitled  to  be  heard. 

Evidence  was  given  on  behalf  of  the 
api>ellant  to  show  that  he  had  duly  served 
notice  of  appeal  on  the  overseers  of  the 
sidd  parish  and  on  the  said  assessment  com- 
mittee, and  had  given  notice  of  objection  to 
the  valuation  list,  and  had  failed  to  obtain 
relief  before  the  assessment  committee. 

We  allowed  the  said  appeal  with  costs 
against  the  said  overseers,  out  declined  to 
go  into  the  question  of  the  value  of  the  said 
hereditament,  and  reduced  the  valuation  of 
the  said  hereditament  to  the  amount  ap- 
pearing in  the  valuation  list  in  force  before 
the  making  of  the  new  valuation  list  on 
which  the  rate  against  which  the  said 
appeal  was  brought  was  based— that  is  to 
say,  we  reduced  tne  said  appellant's  assess- 
ment from  £140  gross  and  £119  rateable 
value  to  £60  gross  and  £51  rateable  value. 

The  question  for  the  opinion  of  the  court 
is  whether  we  were  right  in  refusing  to 
hear  counsel  for  the  said  assessment  com- 
mittee. 

If  the  said  decision  was  right,  it  is  to 
stand  J  if  not,  it  is  to  be  quashed,  and  the 
court  IS  to  make  such  order  herein  as  the 
court  shall  think  fit. 

W.  Scott  Babbett, 

Chairman. 

Liverpool,  June  2drd,  1903. 
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By  s.  2  of  the  Union  Assessment  Com- 
mittee (Amendment)  Act,  1864  (27  &  28  Vict, 
c.  39),  s.  2  :  "  The  assessment  committee  of 
such  union  may.  with  the  consent  of  the 

guardians  of  suen  union,  after  notice  shall 
ave  been  sent  to  every  guardian,  appear  as 
respondents  to  such  appeal,  but  in  the 
name  of  the  guardians  of  such  union,  in 
like  manner  and  with  the  same  incidents, 
and  subject  to  the  same  liabilities  and 
entitled  to  the  same  remedies  and  rights,  as 
in  the  case  of  persons  other  than  the  over- 
seers to  whom  notice  of  appeal  may  be 
given." 

Bydey  for  the  appellants  (the  assessment 
committee).— The  aecision  of  the  quarter 
sessions  was  wrong.  Fourteen  days*  notice 
is  not  necessary  to  be  given  to  each  guar- 
dian to  obtain  their  consent  to  the  appear- 
ance of  the  assessment  committee  as  respon- 
dents to  an  appeal.  Section  2  of  the  Union 
Assessment  Committee  (Amendment)  Act, 
1864,  is  not  affected  by  s.  12  of  the  Divided 
Parishes  and  Poor  Law  (Amendment)  Act, 
1882.  That  Act  only  refers  to  ca.ses  where 
a  consent  in  writing  is  necessary,  while 
s.  2  of  the  Union  Assessment  Committee 
(Amendment)  Act,  1864,  does  not  require  a 
consent  in  writing;  secondly,  that  section 
only  refers  to  acts  which  amend  the  Poor 
Law  (Amendment)  Act  of  1834,  and  the 
Union  As.ses.<?ment  Committee  (Amend- 
ment) Act.  1864,  is  not  one  of  those  Acts  ; 
and,  thirdly,  s.  12  of  the  Act  of  1882  merely 
provides  that  a  resolution  passed  by  the 
guardians  of  which  not  less  than  fourteen 
days'  notice  should  be  given  should  be 
a  sufficient  compliance  with  the  require- 
ments of  earlier  Acts,  and  does  not  enact 
that  a  resolution  passed  without  such 
notice  was  invalid.  The  words  "fourteen 
days  shall  be  sufficient "  does  not  impose  a 
minimum. 

W,  W,  Mackmzie  {Boyle,  K.C.,  with 
him),  for  the  respondents.— Fourteen  days' 
notice  should  have  been  given,  as  provided 
by  s.  12  of  the  Act  of  1882.  The  consent  of 
the  ^ardians  must  be  given  by  resolution 
earned  at  a  meeting  of  which  proper  notice 
as  enacted  by  the  statute  has  been  given. 
The  Act  of  1864  is  one  of  the  statutes  which 
may  be  described  as  amending  the  Poor 
Law  Act,  1834. 

Lord  Alvbbstone,  C.J.—It  by  no  means 
follows  that  because  a  point  is  taken  very 
late  in  the  history  of  poor  law  rating  ap- 
peals it  may  not  be  a  perfectly  good  point ; 
therefore  Mr.  Mackenzie  must  not  tnink  I 
am  at  all  deciding  this  case  except  upon 


Digitized  by  Vn 


oogle 


THE.  JUSTICE   OF  THE   PEACE. 


Smith  v.  Leigh  Union. 

the  arguments  that  we  have  heard.  Biit 
there  are  two  lines  of  statutes  in  connec- 
tion with  these  matters  which,  I  think,  are 
perfectly  clear  and  definite.  Prior  to  the 
Union  Assessment  Committee  Act  of  1862 
and  the  Union  Assessment  Committee 
(Amendment)  Act  of  1864,  the  parties  to 
rating  appeals  were  the  direct  parties,  the 
appellant  and  the  overseers,  and  it  was 
only  after  the  Union  Assessment  Com- 
mittee (Amendment)  Act,  1864,  came  into 
force  that,  in  order  to  give  the  assessment 
committee  who  were  responsible  for  the 
rating,  and  who  approved  the  valuation 
lists,  a  right  to  appear,  this  le^lation 
enacted  that  they  should  be  entitled  to 
defend  appeals,  or  even  to  bring  appeals. 
Accordingly  s.  2  says  that  the  assessment 
committee  of  such  union  may,  with  the 
consent  of  the  guardians  of  the  union,  after 
notice  has  been  sent  to  every  guardian, 
appear  as  respondents  to  the  appeal,  but  in 
the  name  of  tne  guardians  of  the  union,  in 
like  manner  ana  with  the  same  incidents 
and  subject  to  the  same  liabilities  and 
entitled  to  the  same  remedies  and  rights  as 
in  the  case  of  persons  other  than  the  over- 
seers to  whom  notice  of  appeal  may  be 
given.  Mr.  Mackenzie  is  perfectly  right  in 
saying  that  that  power  to  appeal  as  respon- 
dents to  an  appeal  is  an  important  matter. 
It  involves  the  guardians,  or,  rather,  it 
involves  the  assessment  committee  in  the 
name  of  the  guardians  in  possible  liability 
to  costs ;  and  therefore  it  is  not  a  step  that 
ought  to  be  taken  without  a  formal  consent 
of  the  guardians.  I  quite  agree,  although 
there  is  no  statement  about  it,  that  the 
consent  of  the  guardians,  not  the  consent  of 
the  assessment  committee  itself,  must  be 
given  by  resolution  at  a  meeting ;  and  if 
the  point  taken  in  this  appeal  nad  been 
that  no  notice  had  been  given  to  the  guar- 
dians at  all,  and,  possibly,  that  there  was 
no  consent  of  the  guardians  to  the  assess- 
ment committee  appearing  in  their  names 
as  the  respondents,  tne  objection  would  have 
been  a  very  fatal  one,  and  an  objection 
which  has,  to  my  knowledge,  prevailed  in  a 
great  many  cases.  But  tnat  was  not  Uie 
point  taken  in  this  appeal,  and  notice 
navingbeen  given  to  all  tne  guardian:^  and 
for  this  purpose  it  must  be  assumea  the 
guardians  having  assented  to  the  assess- 
ment committee  appearing  as  respondents  in 
pursuance  of  s.  2,  the  counsel  who  appeared 
for  the  appellant  at  the  sessions  omected, 
not  that  tne  conditions  of  s.  2  of  the  Union 
Assessment  Committee  (Amendment)  Act, 
1864,  had  not  been  complied  wiUi.  but  that 
the  notices  given  were  not  good  notices, 
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because  they  did  not  comply  with  s.  12  of 
the  Divided  Parishes  and  Poor  Law  (Amend- 
ment) Act,  1882.  Whatever  may  have  been 
argued  at  the  sessions,  it  is  obviously 
suggested  that  this  section  required  a 
fourteen  days'  notice,  and  Mr.  Mackemie 
has  very  properly  contended  that  in  order 
to  see  whether  that  is  so,  one  must  look 
and  see  whether  this  Act  of  1882  was 
intended  to  amend  the  practice  which  had 
existed  and  was  known  to  exist  under  the 
Acts  of  1862  and  1864.  The  words  are : 
"  Where  under  the  Poor  Law  (Amendment) 
Act,  1834,  or  any  of  the  Acts  amending  the 
same,  the  consent  in  writing  of  a  minority 
of  the  guardians  of  a  union  or  the  managers 
of  a  pchool  district  is  required "  for  this 
purpose  ;  that  is  an  entirely  different  thing 
to  the  written  resolution  cither  of  the 
meeting  of  the  assessment  committee  or  of 
the  meeting  of  the  board  of  guardians, 
which  is  merely  an  ordinary  majority. 
There  were  certain  provisions  in  earlier 
statutes  than  the  Act  of  1834,  some  of 
which  still  remain,  but  one  is  enough  for 
our  purpose,  namely,  the  one  referred  to  in 
s.  23— that  before  guardians  could  consent 
to  spend  capital  money  either  in  erecting  a 
worxhouse  or  in  hiring  a  workhouse,  not  tne 
consent  in  writing  of  the  guardians  was  to  be 
obtained,  but  the  consent  in  writing  of  the 
majority  of  the  guardians  of  any  union— 
that  is  to  say,  a  majoritjr  of  the  whole 
body.  I  need  scarcely  point  out  that  is 
an  entirely  different  thing  to  the  majority 
of  those  present  at  the  meeting  properly 
summoned.  That  would  be  the  ordinary 
proceedings  of  both  guardians  and  assess- 
ment committees.  I  am,  therefore,  clearly 
of  opinion  that  the  objection  taken  that 
notice  under  s.  2  of  the  Union  Assessment 
Committee  (Amendment)  Act^  1864,  must 
be  notice  under  s.  12  of  the  Divided  Parishes 
and  Poor  Law  (Amendment)  Act,  1882,  and 
therefore  fourteen  days'  notice,  is  a  bad  point 
and  one  to  which  effect  ought  not  to  nave 
been  ^ven.  It  is  important  that  this  should 
be  pointed  out,  because  what  happened  in 
this  case  is  that,  inasmuch  as  the  practice 
is  at  these  sessions,  as  in  many  other  ses- 
sions in  various  other  parts  of  the  country 
(I  do  not  know  whether  the  practice  has 
become  universal  since  I  was  familiar  with 
it),  the  respondent  begins,  the  result  is  that 
only  the  appellant  has  been  heard  in  this 
case,  so  tne  court  had  to  proceed  with 
regard  to  the  value  without  hearing  the 
assessment  committee,  who  are  responsible 
for  having  raised  appellant  to  whatever 
figure  he  was  up  to.  Therefore  the  pre- 
liminary objection  was  a  bad  one,  and  the 
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case  mnst  go  back  to  the  sessions  to  hear 
the  appeal. 

Lawrange,  J. — I  quite  agree. 

Kennedy,  J. — I  entirely  agree. 

Appeal  allotted. 

Solicitors  for  the  appellant :  Robbins, 
Billing  &  Co.,  for  Marsh,  Son  and  Calvert, 
Leigh. 

Solicitors  for  the  respondents :  F.  Kinch, 
for  Albert  H.  Hayward,  Leigh. 
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KING'S    BENCH    DIVISION. 


(Before  Lord   Alverstone,  L.C.J., 
Lawrance  and  Kennedy,  J.J.) 

December  7,  1903. 

Babnbtt  v.  Covell. 

Local  government  —  Ilfracombe  Improve- 
ment Act,  1900,  8.  87 — Hoarding  used 
for  advertising  purposes— "Abutting" 
on  a  street. 

Section  87  (2)  of  the  Ilfracombe  Improve- 
ment ActAQOOyprovides  that  "i<  shoUl  not 
be  lawful  ,  ,  ,  to  erect  any  hoarding  or 
similar  structure  to  be  used  either  wholly 
or  partly  for  advertising  purposes  in  or 
abutting  on  or  adjoining  any  street 
without  the  consent  of  me  council.  . 
.  ."  The  respondent  loithout  the  con- 
sent of  the  itfrojcomhe  Urban  District 
Council  erected  a  hoarding  in  afield  on 
a  hedge  bank  running  parallel  to  a 
street.  The  distance  from  the  hoarding 
to  the  edge  of  the  street  was  from  two 
feet  to  three  feet  four  inches,  a  continu- 
ous strip  of  land  being  between  the 
hoarding  and  the  street  On  an  in- 
formation against  the  respondent  for 
erecting  a  hoarding  for  advertising 
purjwses  ^^  abutting  on  a  street^*  the 
justices  at  petty  sessions  dismissed  the 
information^  being  of  opinion  that  the 
hoarding  did  not  "  almt "  on  the  street. 
On  a  case  stated  as  to  whether  under 
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these  circumstances    the  justices   were 
right  in  dismissing  the  informationy  it 

UHIS 

Held,  that  the  justices  were  right. 

Case  stated  by  three  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  county 
of  Devon. 

At  a  petty  sessions,  hoiden  at  the  town 
hall,  in  Ilfracombe,  in  and  for  the  division 
of  Braunton,  in  tne  county  of  Devon,  on 
June  15th,  1903,  an  information  was  pre- 
ferred by  the  appellant,  the  clerk  to 
the  urban  district  council  of  Ilfracombe, 
against  the  respondent,  also  of  Ilfracombe, 
mana^r  to  the  Ilfracombe  Bill-posting  Com- 
pany, Limited,  charging  him  for  that  ne  did 
on  April  29th,  1903,  at  Ilfracombe  aforesaid, 
unlawfully  erect  a  hoarding  to  be  used  for  ad- 
vertising purposes  abutting  on  a  street  known 
as  Slade  Road,  near  the  gate  leading  to  the 
London  and  South  Western  Railway  Station 
there,  without  the  consent  of  the  said 
council,  contrary  to  s.  87  of  the  Ilfracombe 
Improvement  Act,  1900,  and  upon  such 
hearing  we  dismissed  the  said  information, 
but  consented  to  state  and  sign  the  following 
case: 

By  8.  87  of  the  Ilfracombe  Improvement 
Act,  1900,  it  is  enacted— 

(1)  Every  hoarding  or  simOar  structure 
in  or  abutting  on  or  adjoining  any  street 
shall  be  securely  erected  and  maintained. 

(2)  It  shall  not  be  lawful  after  the  passing 
of  this  Act  to  erect  any  hoarding  or  similar 
structure  to  be  used  either  wholly  or  partly 
for  advertising  purposes  in  or  abutting  on 
or  adjoining  any  street  without  the  consent 
of  the  council,  and  such  consent  may  be 
given  siibject  to  such  conditions  as  to  the 
submission  of  a  plan  and  elevation  and  as 
to  the  maintenance  of  such  hoarding  as  the 
council  may  determine. 

(3)  The  owner  or  other  person  using  any 
hoarain^,  wall,  or  similar  structure  for 
advertismg  purposes,  whether  erected  before 
or  after  the  passing  of  this  Act,  shall  at  all 
times  hereafter  keep  and  maintain  the  same 
in  proper  and  safe  repair  and  condition,  and 
in  the  event  of  any  papers  affixed  for  adver- 
tising purposes  to  such  hoarding,  wall  or 
other  structure  falling  off  or  becoming 
detached  shall  forthwith  remove  and  clear 
away  such  papers. 

(4)  Any  person  who  acts  in  contravention 
of  any  of  tne  provisions  of  this  section  or 
who  violates  any  conditions  or  the  terms  of 
any  consent  given  in  pursuance  of  such 
provisions  shall  be  liable  to  a  penalty  not 
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exceeding  £5  and  to  a  daily  penalty  not 
exceeding  twenty  shillings. 

(^5)  Any  consent  or  condition  made  under 
this  section  may  be  under  the  hands  of  the 
clerk  or  surveyor. 

Upon  the  hearing  of  the  said  information 
it  was  proved  that  Slade  Road  is  a  street 
within  the  limits  of  the  Ilf racombe  Improve- 
ment Act,  1900 ;  that  the  respondent  had 
without  the  consent  of  the  Ilfracombe 
Urban  District  Council  erected  a  hoarding 
to  be  used  for  advertising  purposes  in  a 
field  adjoining  Slade  Road;  that  the  hoarding 
is  erected  on  the  centre  of  the  hedge  bank 
so  that  as  the  hedge  is  from  four  feet  to 
six  feet  ei^ht  inches  thick  the  distance  from 
the  hoarding  to  the  foot  of  the  hedge  bank 
varies  from  two  feet  to  three  feet  four 
inches ;  and  that  the  boarded  part  is  about 
sixty  feet  in  length  and  about  twelve  feet 
above  the  top  of  the  hedge.  A  photograph 
of  the  hoardmg  was  put  in  by  the  respon- 
dent and  was  annexed  to  the  case.  The 
hoarding  and  the  site  on  which  it  stands 
was  well  known  to  the  justices. 

The  appellant  contended  that  "abutting" 
meant  "  bordering "  and  that  the  hoarding 
came  within  the  section,  and  he  cited  the 
following  cases  in  support  thereof,  namely, 
Wakefield  Local  Board  v.  Lee  (1876),  L.  R. 
1  Ex.  D.  336 ;  41  J.  P.  54 ;  35  L.  T.  481 ; 
and  Neufport  Urban  Sanitary  Authority  v. 
Graham  (1882),  L.  R.  9  Q.  B.  D.  183 ;  31 
W.  R.  121  ;  47  J.  P.  133 ;  47  L.  T.  98. 

The  respondent  contended  that  for  the 
hoarding  to  abut  on  the  street  there  must 
be  a  contact  with  the  street,  and  that  as  the 
hoarding  was  at  its  nearest  point  two  feet 
away  from  the  street  no  such  contact 
existed,  and  that  consequently  the  hoarding 
did  not  abut  on  the  street  nor  did  it  adjoin 
the  street,  and  he  quoted  the  cases  of  Rex  v. 
Hodges  (1829),  Mood.  &  M.  341 ;  Vale  dt  Sons 
V.  Moorgate^  etc,,,  Buildings^  Limited  (1899), 
80  L.  T.  487  ;  and  Inde  Vooj^  v.  Hamhlin 
(1901),  84  L.  T.  168. 

The  justices  found  from  the  evidence  that 
the  respondent  had  erected  a  hoarding  for 
advertising  purposes  inside  a  field  fronting 
the  street  known  as  Slade  Road  and  parallel 
therewith ;  that  about  half  the  thickness  of 
the  hedge  of  the  field  was  between  the 
hoarding  and  the  street,  and  that  no  part  of 
the  hoarding  was  nearer  to  the  street  than 
two  feet.  Thejr  were  therefore  of  opinion 
that  the  hoardmg  did  not  abut  on  the  street, 
and  dismissed  the  information. 

The  question  for  the  opinion  of  the  court 
was  whether,  under  the  circumstances,  the 
justices  were  right  in  dismissing  the  infor- 
mation. 
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Graham-Campbell^  for  the  appellant— To 
"abut"  means  to  border  upon,  to  be  near. 
In  Wakefield  Local  Board  of  Health  v.  Lee 
(1876),  1  Ex.  D.  336 ;  41  J.  P.  64,  premises 
were  said  to  front  and  abut  upon  a  street, 
although  separated  from  the  street  by  a 
stream,  spanned  by  two  bridges.  See  also 
Newport  Urban  Sanitary  Authority  v. 
Graham  (1882),  9  Q.  B.  D.  183  ;  47  J.  P.  133. 
The  definition  of  "abut"  in  Webster's  dic- 
tionary is  "  to  terminate  or  border  ;  to  be 
contiguous ;  to  meet."  The  word  must  not 
be  narrowly  construed,  as  Abbott,  C.J.,  said 
in  the  case  of  R,  v.  Hall  (1822),  1  B.  &  C. 
123  :  "The  meaning  of  particular  words,  in 
Acts  of  Parliament,  as  well  as  other  instru- 
ments, is  to  be  found  not  so  much  in  a  strict 
etymological  propriety  of  language,  nor  even 
in  popular  use,  as  in  the  subject  or  occasion 
on  which  they  are  used  and  the  object  that 
is  intended  to  be  attained."  The  words  of 
the  clause  are  "  in  or  abutting  on  or  adjoin- 
ing." To  "adjoin"  may  mean  to  actually 
touch.  "  Abutting,"  if  that  is  so,  must  have 
some  other  meanmg,  such  as  "to  border 
upon."  A  bill-poster's  ladder  would  rest 
upon  the  street,  and  if  blown  down  would 
fall  upon  the  street.  Clauses  1  and  3  of  s.  87 
deal  with  the  structure  and  maintenance 
of  hoardings,  etc.,  but  clause  2  is  concerned 
with  advertising  disfigurement. 

Lord  Alvbrstonk,  KC-J.—The  hoarding 
might  be  equally  disfiguring  if  twenty  feet 
back  from  the  street,  when  it  clearly  could 
not  be  said  to  "abut"  on  the  street. 

Kimber,  for  the  respondent. — The  justices 
have  found  as  a  fact  that  "  no  part  of  the 
hoarding  was  nearer  to  the  street  than  two 
feet."  The  hoarding,  therefore,  cannot  be 
said  to  abut  on  the  street.  To  "abut' 
means  to  actually  touch.  See  the  New 
English  Dictionary,  where  the  two  French 
verbs  of  cognate  origin  are  given  abouter 
(d  to  +  bout  end)  and  abuter  (d  to  +  but  endX 
clearlj  showing  the  meaning  of  the  word. 
This  IS  a  penal  act  and  must  be  construed 
strictly.  In  Newport  Urban  Sanitary 
Authority  v.  Graham  {tmjira^^  Cave,  jT, 
said  :  "  If  it  had  been  shown  tnat  the  wall 
at  the  end  of  St.  Julian  Street  did  not 
belong  to  the  respondent,  or  that  a  strip  of 
land  intervened  between  his  premises  and 
the  street,  they  would  not  have  been  adjoin- 
ing or  abutting.  But  that  is  not  this  case." 
[He  was  stopped.] 

Grahami-Campbdl^  in  reply. 

Lord  Alvekstone,  L.C.  J.— I  am  anxious 
not  to  say  anything  which  could  be  under- 
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Stood  to  lay  down  any  general  rule  as  to  the 
meaning  of  "  abut,"  as  I  think  in  each  case 
it  is  a  question  of  fact.  We  must  take  the 
fact  that  in  this  case  a  licensee  has  gone  on 
to  another  man's  land  and  has  erected 
thereon  a  hoarding,  and  that  there  is  a  con- 
tinuous strip  of  land  between  the  hoarding 
and  the  street  The  words  of  s.  87  (2)  of  the 
Ilfracorabe  Improvement  Act,  1900,  are : 
"  It  shall  not  be  lawful  after  the  passing  of 
this  Act  to  erect  an^  hoarding  or  similar 
structure  to  be  used  either  wholly  or  partly 
for  advertising  purposes  in  or  abutting  on 
or  adjoining  any  street  without  the  consent 
of  the  council  .  .  "  Mr.  Campbell 
pres.ses  us,  not  unnaturally,  that  this  statute 
should  be  construed  liberally,  and  that  this 
clause  of  the  section  is  based  on  sesthetic 
grounds.  But  this  is  a  penal  statute  and 
must  be  strictly  interpreted.  If  the  hoard- 
ing had  been  twenty  feet  back  from  the 
street  it  would  be  equally  unsightly,  and 
yet  could  not  be  said  to  "abut."  It  is  a  dry 
legal  question.  With  reference  to  land,  to 
"abut"  means  to  actually  touch.  The 
premises  in  this  case  did  abut  upon  the 
street ;  but  since  a  strip  of  land  intervened, 
and  the  hoarding  lay  some  way  back,  it  is 
not  correct  to  say  that  the  hoarding 
"  abutted  "  on  the  street.  The  j  ustices  have 
found  that  no  part  of  the  hoarding  was 
nearer  to  the  street  than  two  feet,  and  they 
were  of  opinion  that  the  hoarding  did  not 
" abut"  on  the  street  I  do  not  see  my  way 
to  overrule  their  decision. 

Lawrance,  J.— I  agree. 

Kennedy,  J.— I  agree. 

Ajfj^eaZ  disniisBed. 

Solicitor  for  the  appellant:  Barnett, 
Ilfracombe. 

Solicitor  for  the  respondent :  J.  H.  L. 
Brewer. 
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December  8,  1903. 

Hardwick  v.  Lank. 

Gaming— Lottery— Sweepstakes  on  result 
of  horse-race  —  Lottery  for  profit  — 
Gaining  Act,  1802  (42  Geo.  3,  c.  119),  s.  2. 

The  rexpondentf  a  holder  of  licensed  pre- 
misery  arranged  for  a  sweej^taJces  on  the 
result  of  a  horse-nice.  All  the  amount 
of  the  sithscriptions  was  returned  in 
jyrizesy  but  it  was  one  of  the  conditions  of 
the  sweepstakes  that  the  piHze-winners 
should  pay  for  certain  amounts  of  beer 
to  be  consumed  on  the  premises,  and  the 
prizes,  less  the  price  of  such  beer,  were 
paid  over  by  the  respondent. 

Held,  thcLt  such  sweepstakes  uhis  a  lottery 
within  the  meaning  of  s,  2  of  the 
Gaming  Act,  1802  (42  Geo,  3,  c.  119). 

Case  stated  by  justices  in  and  for  the 
Upton-on-Severn  Petty  Sessional  Division 
of  the  County  of  Worcester. 

At  a  court  of  summary  jurisdiction,  held 
at  Upton-on-Severn,  in  the  county  of 
Worcester,  on  May  7th,  1903,  an  infor- 
mation preferred  by  the  above-named 
appellant  Ernest  Hardwick,  an  inspector 
in  the  Worcestershire  police  force,  against 
the  above-named  respondent,  Albert  Lane, 
of  the  "  Horse  and  Groom,"  in  the  parish  ot 
Ripple,  in  the  county  of  Worcester,  beer- 
house keeper,  was  heard  before  us. 

The  information  alleged  that  the  said 
Albert  Lane  on  March  27th,  1903,  at  Ripple 
aforesaid,  unlawfully  and  knowingly  did 
suffer  to  be  exercised,  kept  open,  and 
exposed  to  be  played  and  drawn  by 
numbers  and  figures  and  by  other  con- 
trivances a  certain  lottery,  usually  called 
a  sweepstakes,  not  then  authorised  by 
Parliament,  to  wit,  a  lottery  for  money 
prizes  in  respect  of  horses  who  should  win, 
or  run  second  or  third  to  the  winner,  in  a 
certain  steeplechase,  in  the  house  of  him, 
the  said  Albert  Lane,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  facts  as  proved  on  behalf  of  the 
appellant  or  admitted  by  the  respondent, 
were  that  the  respondent  arranged  at  his 
beerhouse  on  March  24th,  1903,  and  three 
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following  days,  for  a  sweepstakes  to  be 
held  in  connection  with  the  Grand 
National  Steeplechase,  which  took  place 
on  March  27th,  1903 ;  tnat  there  were  sixty- 
one  entries  for  the  said  sweepstakes ;  that 
each  person  who  entered  for  tne  same  paid 
6d.  to  the  respondent  at  his  said  beer- 
house ;  that  there  were  three  prizes  offered 
by  the  respondent  dependent  on  the  result 
of  the  said  steeplecnase,  namely,  a  first 
prize  of  15«.,  a  second  prize  of  10«.,  and  a 
third  prize  of  6«. ;  that  one  of  the  conditions 
of  the  said  sweepstakes  was  that  the  person 
who  won  the  nrst  prize  was  to  pay  the 
respondent  for  two  gallons  of  beer  to  be 
consumed  in  his  house,  that  the  winner  of 
the  second  prize  was  to  pay  for  one  gallon, 
and  the  winner  of  the  third  to  pay  for  two 
quarts ;  that  the  names  of  trie  various 
Xiersons  who  entered  for  the  said  sweep- 
stakes were  put  down  in  a  list  i^-ith 
numbers  opposite  their  names,  and  after 
the  winners  had  been  ascertained  by  a 
drawing  which  took  place  at  the  raspon- 
dent's  Deerhouse  the  said  prizes  of  15»., 
10».,  and  6s.  were  paid  respectively  to  the 
winners  thereof,  less  the  price  of  two 
gallons,  one  gallon,  and  two  quarts  respec- 
tively as  before  mentioned,  the  price  of  the 
beer  being  deducted  by  the  respondent  from 
the  said  prizes. 

It  was  contended  on  behalf  of  the  respon- 
dent that  the  respondent  had  not  committ^ 
any  criminal  offence,  as  it  had  never  been 
held  that  a  sweepstakes  was  an  illegal 
lottery 

It  was  submitted  on  behalf  of  the 
appellant  that  a  sweepstakes  was  a  lottery 
within  the  meaning  oJ  s.  2  of  the  Qaming 
Act,  1802  (42  Geo.  3,  c.  119).  whereby  every 
person  offending  against  that  section  was 
to  be  deemed  a  rogue  and  vagabond  and 
punishable  accordingly,  and  that  the 
respondent  could  be  convicted  summarily, 
because  by  the  Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  s.  21,  it  was  enacted  that  whenever 
by  any  Act  of  Parliament  then  in  force  any 
person  was  directed  to  be  punished  as  a 
rogue  and  vagabond  for  any  offence  specified 
in  such  Act  and  not  provided  for  by  the 
Vagrancy  Act,  1824,  such  person  should 
be  punished  under  the  provisions  of  the 
Vagrancy  Act,  1824,  and  the  case  of  Taylor  v. 
S7fi€tt€n(,lS84),  11  Q.  B.  D.  207  ;  48  J.  P.  36, 
as  showing  that  a  person  holding  a  lottery 
could  be  convicted  summarily  as  a  rogue  and 
vagabond.  The  dictum  of  Lord  Kussell 
OP  KiLLOWEN,  in  the  case  of  JS.  v.  Bobbs, 
[18981  2  Q.  B.  666,  667  ;  62  J.  P.  551,  was 
relied  on  in  support  of  the  contention  that 
a  sweepstakes  was  an  illegal  lottery. 
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On  the  part  of  the  res|>ondent,  it  was  con 
tended  that  the  case  of  B.  v.  Hobbsj  supraj 
had  decided  that  a  sweepstakes  was  not  an 
offence  under  the  Betting  Act;  that  the 
holding  of  a  sweepstakes  did  not  come 
within  the  provisions  of  the  Gaming  Act, 
1802  (42  G^.  3,  c.  119);  that  it  being 
admitted  by  the  prosecution  that  the  infor- 
mation and  summons  were  laid  under  the 
Gaming  Act  of  1802  no  conviction  could 
ensue;  that  the  Court  for  Crown  Cases 
Reserved  did  not  hold  that  a  sweepstakes 
was  an  illegal  lottery,  but  said  by.  way  of 
obiter  dictum  that  it  was  a  lottery,  witnout 
expressing  any  opinion  as  to  under  which 
or  any  Act  such  lottery  could  be  considered 
a  criminal  offence. 

Upon  hearing  the  evidence  and  the  argu- 
ments on  behalf  of  the  appellant  and  re- 
spondent, respectively,  we  were  in  doubt 
whether  a  sweepstakes  was  an  illegal  lottery 
punishable  on  summary  conviction,  and  we 
thought  it  safer  to  dismiss  the  summons  and 
to  state  a  case  for  the  opinion  of  the  King's 
Bench  Division. 

The  question  of  law  upon  which  this  case 
is  stated  for  the  opinion  of  the  court  is 
whether  a  sweepstakes  is  an  illegal  lottery 
punishable  on  summary  conviction,  and 
whether  the  respondent  ought  to  have 
been  convicted 

The  GkimingAct,  1802  (42  Geo.  3,  c.  119), 
s.  2,  enacts  :  From  and  after  the  first  day  of 
July,  1802,  no  person  or  persons  whatsoever 
shall  publicly  or  privately  keep  any  office  or 
place  to  exercise.  Keep  open,  show,  or  expose 
to  be  played,  drawn,  or  thrown  at  or  in,  either 
by  dice,  lots,  cards,  balls,  or  by  numbers  or 
figures,  or  by  any  other  way,  contrivance, 
or  device  whatsoever,  any  game  or  lottery 
called  a  little  goe,  or  any  other  lottery 
whatsoever  not  authorised  by  Parliament, 
or  shall  knowingly  suffer  to  be  exercised, 
kept  open,  shown,  or  exposed  to  be  played, 
drawn,  or  thrown  at  or  in,  either  by  dice, 
lots,  cards,  balls,  or  by  numbers  or  figures, 
or  by  any  other  way,  contrivance,  or  device 
whatsoever,  any  such  game  or  lottery,  in  his 
or  her  house,  room,  or  place,  upon  pain  of 
forfeiting  for  every  such  offence  the  sum  of 
£500;  .  .  .  and  every  person  so  offending 
shall  be  deemed  a  rogue  and  vagabond 
within  the  true  intent  and  meaning  of  an 
Act  passed  in  the  seventeenth  year  of  the 
reign  of  his  late  Majesty  King  George  II., 
intituled  "an  Act  to  amend  and  make 
more  effectual  the  lawn  relating  to  rogues, 
vagabonds,  and  other  idle  and  disorderly 
persons,  and  to  houses  of  correction,"  and 
shall  be  punishable  as  such  rogue  and 
vagabond  accordingly. 
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Avory,  K.C.  (with  him  Stuifidd),  for 
the  appellant. — The  justices  in  this  case 
had  two  questions  before  them— first,  is  a 
sweepstakes  under  the  circumstances  of  this 
case  a  lottery  ?  and,  secondly,  if  it  is,  can  it 
be  dealt  with  on  summary  conviction  1  As 
to  the  first  question,  whether  a  sweepstakes 
ia  a  lotteiy,  Hawkins,  J.,  in  R.  v.  H(^bs^ 
[I8d8]  2  Q.  B.  647  ;  62  J.  P.  551,  thought 
that  it  was,  and  Lord  Russell^  CJ,y 
expressed  the  same  opinion,  though  in  that 
case  it  is  true  it  was  not  necessary  to  decide 
tiat  particular  question.  In  Taylor  v. 
Smetien  (1884),  11  Q.  B.  D.  207  ;  48  J.  P.  36, 
the  appellant  sold  pounds  of  tea  at  2«.  6c^. 
a  ^ket,  in  each  packet  was  a  coupon 
entitling  the  purchaser  to  a  prize,  the  prizes 
varied  in  character  and  value,  and  the  tea 
was  worth  the  money  paid  for  it.  It  was 
decided  that  was  a  lottery  within  this 
section,  as  it  was  a  distribution  of  prizes  by 
lot  or  chance.  A  sweepstakes  on  the  result 
of  a  horse-race  was  held  to  be  an  illegal 
lottery  in  AUjxyrt  v.  Nutt  (1845),  3  D.  &  L. 
233  ;  1  C.  B.  974,  and  Gatty  v.  Field  (1846), 
9  Q.  B.  431— Mearing  v.  Hellings  (1845), 
14  Si.  &  W.  711,  is  an  authority  to  the  same 
effect.  The  second  point  as  to  whether,  if  it 
is  a  lottery,  the  justices  can  deal  with  it  on 
summary  conviction,  is  not  seriously  con- 
tended for  by  the  respondent 

J.  B.  Matthews,  for  the  respondent. — A 
conviction  entails  very  senous  conse- 
quences ;  the  respondent,  if  convicted,  could 
be  dealt  with  as  a  rogue  and  vagabond,  and, 
further,  removed  to  his  place  of  settlement. 
The  early  statutes  from  10  &  11  Will.  3, 
c.  17,  all  show  that  the  object  of  the 
l^slation  against  lotteries  was  not  to 
suppress  lotteries  because  they  were  pre- 
judicial to  the  nation,  but  to  prevent  private 
persons  making  a  profit  out  of  lotteries 
which  were  then  a  monopoly  of  the  State. 
The  sweepstakes  in  this  case  was  not  a 
lottery,  because  it  was  not  got  up  with 
a  view  to  the  making  of  profit ;  mere  casual 
profit^  such  as  was  made  in  the  present 
case,  IS  not  enough  to  make  a  sweepstakes 
a  lottery.  If  it  is  a  lottery,  it  is  not 
contended  that  the  justices  cannot  deal 
with  it  summarily. 

Lord  Alverstone,  C.J.— We  are  clearly 
of  opinion  that  upon  the  authorities  this 
sweepstakes  is  a  lottery,  pure  and  simple, 
and  nothing  else ;  and  if  it  did  not  so 
appear  upon  the  authorities  we  should  so 
lay  it  down.  If  we  have  to  deal  with  this 
Question  again,  I  should  have  no  doubt  that 
tne  inducement  to  get  the  people  to  come 
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to  the  public-house  was  quite  sufficient, 
altogether  apart  from  the  6d.  paid  by  each 
person  to  the  respondent  and  the  beer  to  be 
consumed  in  his  house,  to  make  this  sweep- 
stakes an  illegal  lottery.  Here  the  publican 
had  a  benefit.  It  was  only  because  the 
magistrates  had  a  doubt  that  they  did  not 
convict.  I  think  that  they  should  have  had 
no  doubt,  and  that  the  case  must  go  back  to 
them  witn  a  direction  to  convict. 

Lawrance  and  Kennedy,  J  J.,  concurred. 
Appeal  allowed. 

Solicitors  for  the  appellant :  Blundell, 
Gordon  &  Co.,  for  S.  Thornely,  Worcester. 

Solicitor  for  the  respondent:  Ernest  W. 
Moore,  Tewkesbury. 
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December  9,  1903. 

Nokes  and  Nokes  V,  Mayor,  etc.,  of 
Islington  (No.  1). 

Public  health  (London)— Byelaw— Lodging- 
house — Proportion  of  closets  to  in- 
mates— Infringement — Notice  to  owner 
—Validity— London  County  Council 
Byelaws,  June,  1893— Byelaw  26— 
Public  Health  (London)  Act,  1891 
(64  &  55  Vict.  c.  76),  s.  39  (1). 

A  byelaw  of  the  London  County  Council,  made 
under  the  Public  Health  (London)  Act, 
1891,  8,  39  (1),  jrromded  that  "  the  land- 
lord or  oioner  of  any  lodging-haiise 
shall  provide  and  maintain  in  connec- 
tion with  such  hotise  ufater-closet,  earth- 
closet,  or  p7*ivy  accommodation  in  the 
proportion  of  not  less  than  mie  water- 
closet,  earth-closet  or  jnivy  for  every 
twelve  persons  J'  Upon  a  complaint  being 
lodged  against  the  owner  of  a  hotMefor 
contravention  of  the  byelaw. 

Held,  that  the  byelaw  was  not  reasona^hf 
on  the  ground  that  it  did  not  provide 
for  notice  to  be  given  to  the  pers<m 
complained  against 

Case  stated  by  a  metropolitan   magis- 
trate. 

This  was  a  comjjlaint  j)referred  by  James 
Jarvis  Jordan,  sanitary  inspector,  on  behalf 
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NOKES    AND    NOKES  V,  MaYOR,  ETC.,  OF 

Islington  (No.  I). 

of  the  respondent,  a^mst  the  appellants, 
for  that  the  appellants,  being  the  owners 
(as  defined  by  the  byelaws  of  the  London 
County  Council  made  under  s.  39  (1)  of 
the  Public  Health  (London)  Act,  1891)  of 
a  certain  lodging-house,  as  defined  by  the 
said  bvelaws,  situate  and  bein^  No.  19, 
Corinth  Eoad,  North  Boad,  within  the 
said  borough  of  Islington,  did  not  provide 
and  maintain  from  March  3rd,  1903,  to 
April  20th,  1903,  in  connection  with  the 
said  house,  a  water-closet,  earth- closet  or 
privy  for  every  twelve  persons,  contrary  to 
the  provisions  of  the  said  byelaws  and  of 
the  said  Act. 

At  the  hearing  of  the  said  complaint 
it  was  proved  tnat  the  appellants  were 
agents  for  letting  and  collecting,  and  in 
fact  collected  the  rent  of  No.  19,  Corinth 
Eoad  aforesaid  during  the  period  men- 
tioned in  the  said  complaint,  and  during 
such  period  the  said  house  contained  nine 
rooms  and  one  water-closet  only,  and  no 
earth-closet  or  privy. 

In  July,  1902,  the  said  house  was  let  out 
in  tenements  to  members  of  more  than  one 
family,  and  the  appellants  collected  the 
rents  of  the  several  tenements  from  the 
tenants  thereof.  In  September,  1902,  the 
whole  of  the  tenants  of  tne  said  house  were 
ejected  by  the  appellants.  From  Septem- 
ber, 1902,  to  January,  1903,  the  house  was 
unoccupied.  In  January,  1903,  the  whole 
of  the  said  house  was  let  to  one  tenant, 
C.  Gates,  at  the  rent  (which  was  a  rack- 
rent)  of  £36  per  annum,  payable  £3  per 
month  in  advance.  On  January  5th,  1903, 
three  rooms  only  in  the  said  house  were 
occupied  by  six  people.  On  Mardi  3rd. 
1903,  the  whole  of  tne  rooms  in  the  saia 
house  were  occupied,  and  continued  to  be 
occupied  till  April  20th,  1903,  by  sixteen 
people,  who  constituted  four  separate 
families, 

The  rooms  in  the  said  house  not  required 
by  the  said  C.  Gates  for  his  own  occupation 
were  let  by  him  to  lodgers,  from  whom  he 
received  rent  on  his  own  account.  On 
11th  March,  1903,  an  intimation,  of  which 
copy,  marked  "  A^''  is  annexed  hereto,  was 
left  on  the  premises  at  19,  Corinth  Road 
aforesaid,  and  also  at  the  appellants' 
office. 

It  was  objected  on  the  part  of  the  ap- 
pellants : 

(a)  That  byelaw  No.  26  of  the  London 
County  Council,  made  under  s.  39  (1)  of 
the  Public  Health  (London)  Act,  1891,  so 
far  as  the  same  required  the  landlord  or 
owner  of  any  lodging-house  to  provide  and 
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maintain  in  connection  with  such  house 
water-closet  accommodation  in  the  pro- 
portion of  one  water-closet  for  every  twelve 
persons,  was  ultra  vires  and  illegal,  and 
that  therefore  I  had  no  jurisdiction  to  deal 
with  the  said  complaint ;  and,  further, 

(b)  That  before  any  offence  could  be 
committed  against  the  said  byelaw  (if 
valid)  a  notice  from  the  sanitary  authority 
was  necessary  ;  and,  also, 

(c)  That  the  said  byelaw  (if  valid)  did 
not  apply  to  the  appellants,  as  they  were 
not  the  owners  of  the  said  premises  within 
the  meaning  of  the  said  b^^elaws. 

I  overruled  the  said  objections,  and  con- 
victed the  ai)pellants  as  aforesaid. 

The  question  upon  which  the  opinion  of 
the  court  is  desirea  is  whether  my  decision 
overruling  the  said  objections  was  right  in 
point  of  law.  If  the  court  should  oe  of 
opinion  that  my  decision  was  right  in  point 
of  law,  the  conviction  is  to  stand ;  other- 
wise the  same  is  to  be  quashed. 

E.  C.  T.  D'Eyncoubt. 

The  Public  Health  (London)  Act,  1891 
(54  &  56  Vict.  c.  76),  s.  39,  provides  : 

"  (1)  The  county  council  shall  make  bye- 
laws with  respect  to  water-closets,  earth- 
closets,  privies,  ashpits,  cesspools,  and  re- 
ceptacles for  dung  and  the  proper  accessories 
thereof  in  connection  with  buildings,  whether 
constructed  before  or  after  the  passing  of 
this  Act. 

"  (2)  Every  sanitary  authority  shall  make 
byelaws  with  respect  to  the  keeping  of 
water-closets  supplied  with,  sufficient  water 
for  their  effective  action. 

"  (3)  It  shall  be  the  duty  of  every  sani- 
tary authority  to  observe  and  enforce  the 
byelaws  under  this  section,  and  any  direc- 
tions given  by  the  sanitary  authority  under 
this  Act  shall  be  in  accordance  with  tJie 
said  byelaws,  and  so  far  as  they  are  not 
in  accordance  shall  be  void." 

Byelaw  26  (the  byelaw  in  question)  pro- 
vided :  "The  occupier  of  any  premises  snail 
cause  every  water-closet  to  such  premises 
to  be  thoroughly  cleansed  from  time  to 
time  as  often  as  may  be  necessary  for  the 
purpose  of  keeping  such  water-closet  in 
cleanly  condition.  The  occupier  of  any 
premises  shall  once  at  least  in  every  weex 
cause  every  earth-closet,  privy  or  receptacle 
for  dung  belonging  to  such  premises  to  be 
emptied  and  thoroughly  cleansed.  The 
occupier  of  every  premises  shall  at  least 
once  in  every  three  months  cause  every 
cesspool  belonging  to  such  premises  to  be 
emptied  and   thoroughly  cleansed.      Fro- 
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Tided  that  where  two  or  more  lodgers  in  a 
lodging-house  are  entitled  to  the  use  in 
common  of  any  water-closet,  earth-closet, 
privy,  cessDool  or  receptacle  for  dune,  the 
landlord  snail  cause  such  water-closet, 
earth-closet,  privy,  cesspool  or  receptacle 
for  dung  to  be  cleansed  and  emptied  as 
afoTesaid. 

"The  landlord  or  owner  of  any  lodging- 
house  shall  provide  and  maintain  in  con- 
nection with  such  house  water-closet^  earth- 
cioset  or  privy  accommodation  in  the 
proportion  of  not  less  than  one  water- 
closet,  earth-closet  or  privy  for  every  twelve 
persons. 

"For  the  purposes  of  this  byelaw  a 
lodging-house  means  a  house  or  part  of  a 
house  which  is  let  in  lodgings  or  occupied 
by  members  of  more  than  one  family. 
'  Landlord '  in  relation  to  a  house  or  part 
of  a  house  which  is  let  in  lodgings,  or 
occupied  by  members  of  more  tnan  one 
family  (whatever  may  be  the  nature  or 
extent  of  his  interest)  means  the  person 
by  whom  or  on  whose  behalf  such  house  or 
part  of  a  house  is  let  in  lodgings  or  for 
occupation  by  members  of  more  than  one 
family,  or  who  for  the  time  being  receives 
or  is  entitled  to  receive  the  profit  arising 
from  such  letting. 

"  *  Lodger '  in  relation  to  a  house  or  part 
of  a  house  which  is  let  in  lodgings  or  occu- 
pied by  members  of  more  than  one  family 
means  a  person  to  whom  any  room  or 
rooms  in  such  house  or  part  of  a  house 
may  be  let  as  a  lodging  or  for  his  use  or 
occupation. 

"Nothing  in  this  byelaw  shall  extend  to 
any  common  lodging-houses.'' 

Wood/in  (with  him  Knight\  for  the 
appellants.— The  byelaw  professes  to  be 
naade  imder  s.  39  of  the  Public  Health 
(London)  Act,  1891,  which  gave  the  county 
council  power  to  make  byelaws  as  to  water- 
closets,  but  the  byelaw  in  question  does  not 
really  relate  to  water-closets,  but  to  lodging- 
houses.  It  is  therefore  not  within  the 
powers  given  by  the  statute,  and  is  therefore 
invalid.  Secondly,  the  byelaw  is  unreason- 
able, because  no  provision  is  made  in  it  for 
notice  to  the  person  who  is  put  by  the 
statute  in  the  position  of  an  "  owner.  In 
many  cases  such  an  owner  has  parted  with 
the  x'OBsession  of  his  property.  He  is  called 
upon  by  the  byelaw  to  do  something  to  the 
property  which  may  be  a  trespass  on  the 
rights  of  his  tenant  as  in  the  present  case. 
It  is  only  just  therefore,  that  he  should  have 
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proper  notice  served  on  him  that  he  may 
put  the  necessary  pressure  on  his  tenant. 

Courthope  Mwruroe^  for  the  respondents. — 
No  notice  is  necessary  in  the  case  of  bye- 
laws  made  under  s.  39.  That  section  says 
nothing  about  notice.  It  may  be  compared 
with  8. 37,  where  notice  is  specially  provided 
for.  This  byelaw  does  relate  to  water- 
closets  and  not  to  lodging-houses.  Until 
the  Act  of  1891,  there  was  no  power  to 
make  byelaws  vdth  regard  to  water-closets 
except  as  regards  water-closets  in  lodging- 
houses.  The  appellants  are  owners  under 
the  Act,  and  as  such  are  responsible.  The 
byelaw  is  not  unreasonable  merely  because 
under  it  no  notice  has  to  be  given,  the 
magistrate  could  have  dismissed  the  sum- 
mons if  he  had  so  thought  fit.  [He  cited 
^cdt  V.  Scott  Hall  (1903),  67  J.  P.  306; 
Pomeroy  v.  Afalverm  Urban  District  Cowi- 
cil  (1903),  67  J.  P.  375.]  The  point  as  to 
notice  was  not  taken  in  the  court  below. 

Woodjin,  in  reply. 

Lord  Alvbrstone,  C.J.— I  think  the 
objection  taken  to  this  byelaw  by  Mr. 
Jvoodjin  in  the  way  he  has  stated  it  is  a 
good  objection.  In  reply  he  summarised 
his  ar^ment  very  concisely  and  neatly 
by  statmg  that  it  was  objected  before  the 
magistrate  that  the  byelaw  was  unreason- 
able, because  in  the  analogous  circumstances 
under  s.  37,  it  is  contemplated  that  the 
sanitary  authority  shall  give  a  specific 
notice,  that  this  byelaw  contemplates  none, 
and  tnerefore  the  byelaw  is  unreasonable. 
I  think  in  substance  that  is  a  good  objec- 
tion. I  have  no  doubt  whatever  as  to  the 
power  of  the  county  council  to  make  these 
byelaws,  I  think  the  point  taken  by  Mr. 
JVooc^fin  originally  that  this  must  be  re- 
^rded  as  a  lodging-house  byelaw,  and  that 
inasmuch  as  lodging-house  water-closet 
accommodation  is  not  governed  by  s.  94, 
this  lodging-house  byelaw  for  providing 
water-closets  is  bad,  is  not  a  good  point.  I 
agree  with  Mr.  Courthope  Munroe^s  argu- 
ment that  s.  39  is  a  re-enactment  with  some 
amendment  of  the  old  provision  which  now 
puts  upon  the  county  council  the  duty 
which  was  previously  put  upon  certain 
other  authorities.  I  think,  therefore,  that 
under  s.  39  this  is  quite  witnin  that  section. 
That  these  sanitary  powers  ought  to  be  con- 
strued liberally  we  have  often  pointed  out. 
It  is  competent  to  the  county  council  to 
make  an  order  in  connection  with  the  Avater- 
closet  byelaws  that  there  shall  be  what  they 
think  at  any  rate  a  right  and  proper  mini- 
mum   of   water-closet   accommodation   in 
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respect  of  any  tenement  or  anv  class  of 
tenement,  but  that  does  not   decide  the 
question  for  reasons  which  I  think  will 
appear  to  be  obvious.    Sub-s.  3  of  s.  39 
imposes  the  duty  upon  the  sanitary  autho- 
rity of  observing  and  enforcing  the  byelaws 
under  this  section.    The  byelaws  themselves 
contemplate  that  any  person  who  offends 
against  one  of  the  byelaws  shall  be  liable 
for  every  such  offence  to  a  penalty  of  £5. 
This  case  illustrates  the  importance  of  there 
being  some  notice  given  to  the  person  com- 
plained of.    Nokes  and  Nokes  collected  the 
rent  which  Gates  paid,  and  I  agree  with  the 
argument  of  Mr.  Courthope  Munroe  that 
they  ouj^ht  to  be  treated  as  standing  in 
the  position  of  their  clients,  there  is  no 
doubt  about  that.      On  the  other  hand, 
Gates  is  the  responsible  person  for  allowing 
more  than  the  twelve  persons  to  be  in  the 
house  with  one  watercloset.    Therefore  it 
is  a  case  in  which  injustice  may  be  done  if 
proceedings  are  taken  against  people  who 
may  have  partly  parted  or  wholly  parted 
with  the  control  of  their  premises  unless 
some  knowledge  is  given  to  them  before  pro- 
ceedings are  taken,  because  they  may  attemi)t 
to  put  pressure,  as  they  did  here,  on  their 
tenant  to  reduce  the  number.     But  why  I 
think  the  byelaw  which  does  not  contemplate 
any  notice  being  given  to  the  landlord  or 
owner  before  he  is  proceeded  against  for  a 
penalty  is  bad  is  because  I  find  s.  37  (the  sani- 
tary authority  bein^  the  persons  who  are  to 
say  what  is  the  minimum  number  of  water- 
closets  which,  according  to   the    circum- 
stances are  to  be  requirea,  and  the  sanitary 
authority  being  the  persons  who  have  power 
with  regard  to  any  house  whether  built 
before  or  after  the  commencement  of  the 
section  to  say  what  is  a  sufficient  water- 
closet  accommodation  for  a^ven  number  of 
people,  and  who  have  to  give  a  statutory 
notice  calling  upon  the  landlord  or  owner 
to  provide  that  the  terms  of  the  section 
shall  be  carried  out,  and  that,  if  not,  he 
shall  be  liable  to  a  penalty  of  £5).  contem- 
plates that  the  local  authority  snail  give 
notice  to  the  landlord  or  owners  before  pro- 
ceeding are  taken.    I  think,  therefore,  this 
objection   to   a  byelaw  which  imposes  a 
penalty  for  a  breach  of  it,  when  you  remem- 
ber it  IS  intended  to  be  put  in  force  against 
people  who  are  not  in  fact  owners,  but  put 
in  the  position  of  owners,  is  a  good  one,  and 
that  there  should   be  the  same  kind    of 
notice  given  to  them  before  proceedings  are 
taken  as  is  contemplated  by  s.  37.    I  think, 
therefore,  this  byelaw  which  provides  that 
the  proceedings  may  be  taken,  and  does 
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not  make  provision  for  a  notice  to  be  given 
before  proceedings  are  taken  is  not  a  reason- 
able byelaw. 

Lawrance,  J.— I  agree. 

Kennedy,  J.— I  only  wish  to  say,  what 
of  course  my  lord  intended,  that  the  byelaw 
No.  26  is  bad,  in  the  respect  which  my  lord 
has  pointed  out  in  a  jud^ent  in  which 
I  entirely  concur,  because  it  must  be  read 
with  the  other  byelaw  under  which  the 
proceedings  are  taken.  The  byelaw  No.  26 
mdicates  something  which  is  to  be  done, 
and  the  other  byelaw  says  with  regard  to 
that  and  other  byelaws  that  if  there  is  a 
breach  of  them,  then  it  shall  be  treated  as 
an  offence,  and  penalties  may  be  inflicted 
both  for  the  breach  and  also  for  the  con- 
tinuance if  continued. 

Appeal  allowed. 

Solicitor  for  the  appellants:  Alfred  D. 
Levi. 

Solicitor  for  the  respondents:  A.  M. 
Bramall. 
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KING'S    BENCH    DIVISION. 

December  9,  1903. 

Garbutt  V,  Durham  Joint  Committee. 

Police — Pension— Certificate  of  approved 
service — Continuity  of  service — Police 
Act,  1890  (53  &  54  Vict.  c.  45),  ss.  1, 4, 11. 

The  appellant,  a  police  constable,  joined  the 
Durham  County  Constabulary  in 
September,  1876,  and  resigned  in  April, 
1881.  He  was  reinstated  in  August, 
1881,  and  called  on  to  resign  on 
February,  1889.  He  uhis  reinstated  on 
April,  1889,  and  finally  left  on  May  \st, 
1901.  He  obtained  a  certificate  from 
the  acting  chief  constable,  setting  out 
the  alxyve  particulars  of  his  service: 
the  certificate  further  stated  that  his 
"  approved  service  "  in  the  county  police 
amounted  to  25  years  and  99  days,  and 
was  diligent  ana  faithful  service  within 
the  meaning  of  s,  4:  of  the  Police  Act, 
1890. 

Held,  that  the  "  approved  service  "  must  be 
continuous  service,  and  that  the  ijuarUpr 
sessions  were  justified  in  r^usvng  the 
appellant  a  pension. 

Case  stated  bv  the  court  of  quarter  ses- 
sions in  and  fortne  county  of  Durham,  upon 
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an  application  by  way  of  appeal  by  the 
above-named  appellant  under  s.  2  of  the 
Police  Act,  1890,  against  the  refusal  of  the 
respondents  to  order  payment  of  a  pension 
to  nim  under  that  Act. 

On  the  hearing  of  the  application  the 
appellant  relied  upon  a  certificate  of 
approved  service  for  upwards  of  25  years, 
which  was  produced  to  us,  and  which  (save 
for  the  objection  hereinafter  mentioned) 
was  admitted  to  be  a  certificate  duly  given 
under  the  said  Act,  and  to  refer  to  the 
appellant.  The  respondents  contended  that 
the  certificate,  though  "  sufficient  evidence," 
was  not  conclusive,  and  tendered  evidence 
to  the  effect  that  the  services  of  the  appellant 
during  the  said  period  had  not  in  fact  been 
diligent  and  faithful  service,  and  contended 
that  the  certificate  related  to  the  period  of 
service,  and  was  not  conclusive  evidence, 
and  that  the  acting  chief  constable  could 
not  certify  as  to  character  which  appeared 
from  the  police  records,  and  that  the  joint 
committee  were  entitled  to  exercise  their 
discretion  as  to  granting  or  withholding  a 
pension  on  the  ground  of  misconduct.  The 
appellant  contended  that  it  was  not  open  to 
the  respondents  to  contradict  the  certificate, 
and  that  such  evidence  was  therefore  inad- 
missible. On  this  point  we  agreed  with  the 
contention  of  the  appellant,  and  refused  to 
receive  evidence  as  to  the  character  of  the 
applicant. 

The  respondents  further  contended  that 
upon  the  true  construction  of  the  Act  it 
was  necessary  that  the  whole  period  of 
service  of  25  years  should  be  continuous, 
in  order  to  entitle  the  appellant  to  a  pension 
in  respect  thereof. 

The  appellant  contended  that  the  period 
need  not  be  continuous,  and  further  con- 
tended that  even  so  the  certificate  of 
approved  service  once  given  precluded  the 
respondents  from  raising  this  point. 

We  considered  that  the  Act  required  that 
the  whole  period  should  be  continuous,  and 
inasmuch  as  the  certificate  showed  on  its 
face  there  had  been  two  breaks  in  the  period 
of  service,  we  considered  that  it  was  open 
to  the  respondents  to  raise  this  point.  We 
accordingly  dismissed  the  application  of  the 
appellant. 

The  questions  for  the  opinion  of  the  court 
are  (1)  whether  we  were  right  in  dismissing 
the  application  on  the  ground  stated,  and 
(2)  wnether  we  were  right  in  rejecting  the 
evidence  tendered  on  behalf  of  the  respon- 
dents. 

If  the  court  shall  be  of  opinion  in  the 
affirmative  on  the  first  question,  then  the 
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said  order  of  sessions  to  be  affirmed ;  if  the 
court  is  of  opinion  in  the  negative  on  the 
first  question,  and  in  the  affirmative  on  the 
second  question,  the  order  of  quarter  ses- 
sions is  to  be  quashed,  and  an  order  made 
that  the  appellant  is  entitled  to  the  pension 
he  claims.  If  the  court  is  of  opinion  in  the 
negative  on  both  questions,  the  case  is  to  be 
remitted  to  quarter  sessions  to  be  reheard. 

F.  J.  Greenwell. 

The  following  is  a  copy  of  the  certificate : 

Durham  County  Constabulary, 
Chief  Constable's  Office, 

Headquarters,  Durham. 
July  Ist,  1902. 

[8]  Return  of  approved  service. 

Return  of  service  of  Police  Constable 
Thos.  P.  Gkirbutt,  No.  366,  recom- 
mended for  an  ordinary  pension. 

Yrs.  Days. 
He  joined  the  force  Sept.  7th,^ 

1876 

3rd    class. 


2nd 


class, 
1st    class, 


Police   constable, 

Sept.  7th,  1876 
Police    constable, 

March  1st,  1877 
Police    constable, 

Jan.  1st,  1880 
Resigned,  April  30th,  1881 

Reinstated     police   constable,' 

2nd  class,  Auffust  27th,  1881 
Reinstated     police    constable, 

1st  class,  June  1st,  1883  ... 
Reduced  to  2nd  class,  April  1st, 

1885 

Reinstated,  1st  class,  March  1st, 

1887 

Called  on  to  resign,  Feb.  9th, 

1889       

Reinstated,    2nd    class     con-" 

stable,  April  1st,  1889 
Reinstated,  1st  class  constable, 

Sept.  1st,  1889  

Reduced,  2nd  class  constable, 

June  22nd,  1899       

Reinstated  1st  class  constable. 

May  1st,  1901  

Long  and  faithful  service  class, 

J^rch  1st,  1897        , 

Approved  service  in  the  county 

police... 
Approved    service    in     other 

police  force  and  forces 


167 


13 


61 


25       99 


Total  approved  service  ...  26 
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1  certify  that  the  term  of  approved  ser- 
vice entered  above  has  been  diligent  and 
faithful  service  within  the  meaning  of  s.  4 
of  the  Police  Act,  1890. 

H.  Webster. 

Acting  Cnief  Constable. 

The  Police  Act,  1890  (53  4k  54  Vict.  c.  45), 
enacts: 

Section  1.  Subject  to  the  provisions  of 
this  Act,  every  constable  in  a  police  force, 
if  he  has  completed  not  less  than  twenty- 
five  years  approved  service,  and,  where  a 
limit  of  age  is  prescribed  by  the  pension 
scale  in  force  under  this  Act,  is  of  an  age 
not  less  than  the  age  so  prescribed,  shall, 
on  the  expiration  of  such  time  not  exceeding 
four  months  after  he  has  given  written 
notice  to  the  police  authority  of  his  desire 
to  retire  as  tne  police  authority  may  fix, 
be  entitled  without  a  medical  certificate  to 
retire  and  receive  a  pension  for  life.    .   .   . 

Section  4.  (1)  The  service  of  a  constable 
for  the  purposes  of  this  Act  shall  be  subject 
to  such  deductions  in  respect  of  sickness, 
misconduct,  or  iieglect  of  duty  as  may  be 
made  therefrom  in  pursuance  of  the  regula- 
tions of  the  force  to  which  the  constable 
belongs;  and  the  expression  "approved 
service  "  shall  for  the  purposes  of  this  Act 
mean  such  service  as  mav  after  such  deduc- 
tions as  aforesaid  (if  any)  be  certified  under 
the  order  of  the  police  authority  to  have 
been  diligent  and  faithful  service,  but  shall 
not,  unless  the  relations  of  the  police  force 
otherwise  prescnbe,  include  service  before 
twenty-one  years  of  age. 

(2)  A  certificate  signed  by  the  chief 
officer  of  a  police  force  as  to  the  period  of  a 
constable's  approved  service  in  that  force 
shall  be  sufficient  evidence  thereof. 

Section  11.  In  any  of  the  following  cases 
.  .  .  where  a  constable  is  dismissed  with- 
out a  pension  to  which  he  would  be  other- 
wise entitled  .  .  .  and  the  police  autho- 
rity do  not  admit  the  claim,  tne  constable 
,  .  .  may  apply  to  the  police  authority 
for  a  reconsideration  of  the  claim  to  the 
pension  or  allowance,  and  if  aggrieved  by 
the  decision  upon  such  reconsideration  may 
apply  to  the  next  practicable  court  of  (quarter 
sessions  for  the  county  within  which  the 
constable  last  served.    .    .    . 

Pickersgill  (with  him  Simey),  for  the 
appellant— -The  certificate  given  by  the  act- 
ing chief  constable  in  this  case  is  conclusive : 
He  certifies  "th^t  the  term  of  approved 
service  entered  as  above  has  been  diligent 
and  faithful  service  within  the  meaning  of 
8.  4  of  the  Police  Act,  1890."  The  respon- 
se 
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dent  cannot  go  behind  that  certificate,  for 
s.  4  of  the  Act  says  the  certificate  shall  be 
"  sufficient  evidence  "  thereof.  "  Approved 
service"  is  defined  by  s.  4,  which  enacts  it 
shall  be  certified  to  be  "diligent  and  faith- 
ful service  "  by  the  police  authority.  That 
has  been  done  in  this  case.  The  approved 
service  need  not  be  continuous,  nothing  is 
said  in  the  Act  as  to  the  necessity  of  its 
being  continuous.  It  cannot  be  inferred 
that  it  must  be  so  merely  because  under 
s.  4  (4)  and  (5)  the  constable  is  allowed  to 
reckon  approved  service  with  another 
police  force  or  service  with  the  army  reserve 
when  called  out  for  war  or  training.  Re- 
instatement obliterates  all  former  delin- 
quencies. 

Shearman^  K.C.  (with  him  MevneH\  for 
the  respondents.— There  is  another  point 
in  the  case  besides  those  taken  on  behalf  of 
the  appellant,  and  that  is  the  joint  com- 
mittee can  refuse  a  pension  on  the  ground 
of  misconduct.  As  to  the  certificate  the 
statute  merely  says  that  it  shall  be  "  suffi- 
cient" evidence,  it  does  not  say  in  any  way 
that  the  certificate  shall  be  conclusive.  Ai) 
to  the  argument  that  s.  4  (4)  (6)  show 
that  continuous  service  is  not  necessary,  in 
the  circumstances  contemplated  bv  those 
sections,  the  constable  would  be  still  on  the 
rota,  but  that  is  not  so  in  the  present  case. 
It  is  clear  that  the  service,  even  if  approved 
service,  must  be  continuous.  If  that  were 
not  so,  the  result  would  be  curious,  for 
imder  s.  21  the  police  authority  have  power 
to  return  all  rateable  deductions  if  a  police 
constable,  not  having  been  dismissed,  leaves 
the  police  force  without  pension  orgratuitv. 
If  tne  appellant's  argument  were  to  hold 
good,  the  constable  might  resign,  g:et  his 
deductions  paid  to  him,  then  rejoin  the 
force  and  repeat  the  process,  and  yet  in  the 
end  be  entitled  to  his  pension.  Such  a 
state  of  things  was  never  contemplated  by 
the  statute.  Under  the  Political  Offices 
Pension  Act,  1869  (32  &  33  Vict  c.  60), 
the  service  must  be  continuous  service.  He 
referred  to  Walker  v.  Simpnon,  [1903]  A.  C. 
208. 

Pickersgtlly  in  reply. 

Lord  Alverstone,  C.  J.— This  case  is  not 
free  from  difficulty,  and  I  certainly  think  it 
very  desirable  tliat  the  matter  should  be 
put  beyond  all  question  by  some  amending 
Act,  or  by  some  regulation — if  a  regulation 
can  be  made — wmch  will  produce  that 
result  I  am  of  opinion  that,  upon  the  con- 
struction of  the  Act,  the  service  referred  to 
must  be  continuous  service.    I  wish  to  say 
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that  there  seem  to  be  peculiar  difficulties  in 
the  way  of  this  case  that  do  not  always 
arise  in  other  cases.  There  is,  so  far  as 
I  can  gather,  no  certificate  of  the  police 
authority,  and  there  is  no  order  of  the 
police  authority  under  sub-s.  (1)  of  s.  4.  I 
do  not  say  that  there  was  no  such  order  made 
In  this  case,  but  all  I  say  is  that  none  has 
been  produced  before  us.  The  document 
that  came  before  us  was  the  certificate 
signed  by  the  chief  officer  of  the  police 
under  sub-s.  (2)  of  s.  4,  and  I  have  no  doubt 
that  that  is  intended  to  be  sufficient  evi- 
dence of  the  period  of  the  constable's 
approved  service  in  any  particular  force. 
But  that,  of  course,  does  not  touch  the 
question  that  we  are  dealing  with,  and 
whether  or  not  there  is  any  way  of  getting 
behind  that  certificate  is  another  matter 
which  is  not  necessary  for  us  to  consider. 
I  should  have  thought  that  it  would  re- 
quire a  very  strong  case  to  ^o  behind  that 
certificate ;  but,  be  that  as  it  may,  I  only 
desire  to  point  out  that  we  are  not  here 
dealing  with  an  order  of  the  standing  ioint 
committee  of  the  quarter  sessions  ana  the 
county  council  made  under  sub-s.  (1)  of 
s.  4.  Therefore  the  case  which  comes  before 
us  is  this — there  is  the  certificate  under 
sub-s.  (2),  which  shows  25  years  and 
97  days'  service,  made  up  of  three  periods, 
there  being  a  break  of  four  months  m  1881, 
when  the  constable  resigned;  he  then 
became  a  first-class  constable,  and  was 
afterwards  reinstated  as  a  second-class 
constable.  Mr.  Fickersgill  has  said  that 
he  resigned  of  his  own  free  will,  and  was 
not  dismissed.  I  will  take  it  as  so  ;  but  if 
that  is  so,  it  rather  makes  clear  what  I 
think  is  the  real  construction  of  this  certifi- 
cate, that  he  re-engaged  himself.  Then  he 
was  called  upon  to  resign  in  February, 
18d9,  and  he  was  reinstated  as  a  second- 
class  constable  in  April,  18d9.  In  other 
words,  there  are  two  breaks,  and  I  think  it 
must  be  taken  that  either  he  was  called 
upon  to  resign  or  that  he  did  resign. 
Therefore,  what  we  have  to  consider  is 
whether  "approved  service"  in  this  Act 
means  continuous  service,  or  means  service 
that  may  be  interrupted  by  breaks.  I  should 
like  to  say  that  it  seems  to  me  that  the 
words  taken  by  themselves  do  not  in  any 
way  indicate  the  service  might  not  be  made 
up  of  several  periods  ;  and  if  we  take  that 
case  in  the  rrivy  Council,  to  which  Mr. 
Shearman  called  attention,  where  they 
were  dealing  with  the  Question  of  what 
was  service,  I  can  see  no  difficulty  or  doubt 
that,  under  those  circumstances,  as  Lord 
Macnaohten  there  pointed  out,  the  service 
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of  a  certain  time  may  be  made  up  of 
broken  periods.  But  what  we  have  to  con- 
sider is  what  was  meant  in  this  Act ;  and, 
although  I  do  not  come  to  the  conclusion 
without  doubt,  I  think,  looking  at  this 
Act,  there  are  certain  clauses  which  show 
that  it  must  have  been  meant  to  have  been 
continuous  service,  or  else  the  enactment  is 
absolutely  unnecessary.  The  first  section 
speaks  of  a  man  completing  not  less  than 
twenty-five  years'  approved  service  and 
completing  fifteen  years'  complete  service. 
That  of  itself  does  not,  to  my  mind,  decide 
the  case,  but  it  rather  points  in  the  direc- 
tion of  the  period  being  completed,  I  think, 
as  a  continuous  period  ;  but,  of  course,  that 
might  be  very  easily  rebutted,  because  the 
transmission  from  it  is  so  very  small  by  the 
subsequent  provisions.  Therefore  we  have 
to  see  what  light  is  thrown  upon  it  by  the 
other  provisions.  Now,  the  first  important 
provision  is  under  sub-s.  (1)  of  s.  4  :  "  The 
service  of  a  constable  for  the  purposes  of 
this  Act  shall  be  subject  to  such  deductions 
in  respect  of  sickness,  misconduct,  or  neglect 
of  duty  as  may  be  niade  therefrom  in 
pursuance  of  the  regulations  of  the  force  to 
which  the  constable  belongs  ;  and  the  ex- 
pression *  approved  service'  shall  for  the 
purposes  of  this  Act  mean  such  service  as 
may  after  such  deductions  as  aforesaid 
(if  any)  be  certified  under  the  order  of  the 
police  authority  to  have  been  diligent  and 
faithful  service."  Again,  I  think  to  a  cer- 
tain extent  it  rather  supports  Mr.  Shear- 
man* s  view,  because  it  speaks  of  deductions 
in  respect  of  sickness,  misconduct,  or  neglect 
of  duty,  which  would  refer  to  the  period 
when  a  man  was,  so  to  speak^  serving ;  but 
it  is  not  conclusive,  because  it  is  quite  pos- 
sible to  apply  those  words  to  the  several 
periods  of  service  and  to  make  a  deduction 
for  each  period,  and  then  the  sum  total 
of  the  various  periods — the  deductions 
having  already  been  made—will  come  up 
to  the  twenty-five  years.  So  that  again 
you  have  got  an  enactment  which  is  not 
a  conclusive  one,  but  which,  I  think,  favours 
the  view  of  its  being  continuous.  Subs.  (4), 
about  the  man  shifting  from  one  force  to 
another,  which  was  relied  upon  by  Mr. 
Shearmam,^  I  do  not  think  touches  the 
question  at  all.  That  was  necessary,  be- 
cause, there  being  many  authorities  at  one 
time,  it  might  be  the  legislature  did  not 
think  the  man's  service  in  one  force  would 
be  otherwise  deemed  continuous  service  in 
another  force,  and  therefore  that  was  neces- 
sary to  entitle  men  to  count  service  in 
force  A  as  being  continuous  service  in 
force  B.     But  sub-s.  (5)  does  seem  to  be 
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quite  different.    If  Mr.  PichersgUVs  argu- 
ment is  correct,  that  all  periods  are  to  be 
added,  then  why  should  suVs.  (5)  be  added, 
that  "  Where  tne  constable,  with  the  know- 
ledge of  the  police  authority,    ...    is 
called  out  for  training" — I  am  reading  it 
shortly — "or   for  permanent  services,    he 
shall  be  entitled,  on  returning  to  the  police 
force    ...    to  reckon  any  approved  ser- 
vice  which   he   was   entitled    to    reckon 
at   the  commencement    thereof  with    his 
absence  from  the  force."     Now,  if  there 
was  ever  a  case  in  which  such  a  break 
as  that  ought  not  to  make  any  difference, 
and  that  therefore  the  man  would  be  en- 
titled to  add  together  the  pieces  of  service 
which  he  has  performed,  you  would  think 
that  that  would  be  the  case  ;  and  yet  you 
see    that   it  has   to  be   provided  for  by 
express  enactment.     Therefore  that  seems 
to  point  in  the  direction  of  absence  from 
the  force  without  such  knowledge  as  not 
being  considered  part  of  the  approved  ser- 
vice, there  being  a  direction  that  ne  shall  be 
entitled  to  reckon  what  he  was  entitled  to 
at  the  commencement  of  his  absence  as 
approved  service   in  the  force.     Then  if 
you  come  to  s.  5,  which  is  the   section 
which   deals    with  disallowment    and  in- 
capacity during  the  service,  we  find  a  corre- 
sponding provision  in  sub-s.  (5),  which  again, 
Ithink,  IS  absolutely  unnecessary  if  Mr. 
PichersgUVa  argument  is  right,  namely,  that 
all  these  periods  may  be  added  together : 
"Where  a  constable  so  serves  agam,  the 
provisions  of  this  Act  as  to  retirement  and 
pensions,  allowances,  and  gratuities  shall 
apply  as  if  he  had  not  previously  retired, 
save  that,  except  in  the  case  of  pensions 
for  non-accidental  injuries  received  in  the 
execution  of  duty,  he  shall  not  reckon  as 
approved  service  the  time  which  elapsed 
between  his  former  retirement  and  the  com- 
mencement of  his  service  a^n."     That, 
again,  may  point  to  a  case  m  which  the 
break  is  especially  provided  for  by  allowing 
the  provisions  to  apply  as  though  the  man 
had  not  previously  retired.    Now,  I  think 
it  is  a  strong  thing  to  say  in  face  of  those 
two  provisions  that  if  a  man  chooses  to 
absent  hin^self  from  the  force  for  however 
long  a  period  or  for  whatever  purposes  he 
likes,  he  can  claim  that  the  twenty-five  years 
service  can  be  made  up  of  broken  periods. 
There  was  one  more  section  to  which  our 
attention  waa    called    by  Mr.  Shearman^ 
which  shows  what  the  scheme  of  the  Act 
was.     Section  21  refers  to  a  man  being 
retired  without    getting   a  pension,    and, 
again,  it  says  that :  "  if  a  constable  not 
having  been  dismissed  leaves  a  police  force 
88 
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without  a  pension  or  gratuity,  the  police 
authority  may.  if  it  seems  to  them  just,  pay 
him  the  whole  or  part  of  the  rateable 
deductions  which  have  been  made  from  his 
pay."  Again,  that  is  not  conclusive,  be- 
cause Mr.  PickenaUl  would  be  entitled  to 
say  :  "  If  a  man  does  not  claim  any  repay- 
ment of  the  deductions,  he  ou^ht  to  be 
allowed,  when  he  goes  on  service  at  the 
latter  period,  to  add  two,  three,  or  four 
periods  together."  I  agree  that  that  is  not 
conclusive,  but  it  does  seem  to  me  to  sup- 
port the  view  that  they  were  dealing  with 
continuous  service,  and  were  therefore  pro- 
viding for  a  man  going  out  of  the  service 
oefore  the  time  when  he  is  in  a  position 
to  claim  a  pension.  For  these  reasons,  1. 
think  that  the  decision  of  the  quarter  ses- 
sions was  right,  and  that  the  appeal  should 
be  dismissed. 

Lawbance,  J.-7-I  am  of  the  same  opinion, 
and  it  is  impossible  to  say,  reading  these 
sections,  that  they  are  consistent  with  the 
argument  that  anv  number  of  periods  of 
service  may  be  added  together  for  the  pur- 
pose of  assuring  the  pension.  It  is  an 
instance  among  very  numerous  instances  in 
Acts  of  Parliament,  where  by  the  insertion 
of  one  word  the  framers  of  the  Act  might 
have  made  their  meaning  perfectly  clear, 
whereas  in  this  case,  in  order  to  see 
what  the  meaning  of  the  Act  is,  it  is  neces- 
sary to  look  through  the  whole  of  Uie 
sections  to  see  whether  the  service  was  to  be 
a  continuous  service  or  not  If  the  framers 
of  the  Act  had  used  the  words  "  continuous 
service  "  there  would  have  been  no  difficulty 
whatever. 

Kennedy.  J.— I  think  it  is  certainly 
strange  and  very  unfortunate  that  the 
legislature  in  passing  this  important  Act 
has  left  to  the  administrators  of  the  Act,  or 
those  who  have  to  deal  with  it  judicially, 
to  infer  from  sections  indirectly  tnat  which 
is  obviously  a  most  important  part  of  the 
scheme,  namely,  whether  to  make  the  right 
to  pensions  dependent  upon  a  continuous 
and  uninterrupted  service,  as  was  held  by 
the  Privy  Council  in  the  case  of  Walker  v. 
Simpion^  or  whether  the  service  might  be 
made  up  of  various  terms  of  service  with 
interruptions  or  breaks  between.  I  am 
afraid  that  I  feel  a  good  deal  more  doubt 
than  my  lord  and  my  brother  Lawbance 
do  as  to  the  right  interpretation  to  be  placed 
upon  this  section.  I  hope  that  it  is  not 
unreasonable  in  construing  an  Act  of  this 
kind,  where  one  is  admittedly  driven  to  an 
interpretation  on  an  important  point  by 
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inference  from  various  sections  up  and 
down  the  Act,  to  say  that  it  is  not  absent 
from  one's  mind  that  the  decision,  from 
which  I  am  not  going  to  dissent,  certainly 
cannot  tend  to  enhance  the  popularity  of 
the  service,  which  is  of  the  highest  im- 
portance to  the  community.  I  approach 
the  Act  with  a  feeling  that  certainly  if 
a  man  has  served  creditably  and  with  merit 
for  twenty-five  years  to  earn  a  pension, 
there  may  be  cases  in  which — ^as  to  the 
merits  of  the  present  case  I  can  say  nothing 
ODO  way  or  the  other— an  officer,  who  for  a 
short  time  may  have  left  the  force  and 
been  invited  bjr  his  superior  to  return  to  it, 
would  be,  I  think,  perhaps,  hardly  treated 
in  the  opinion  or  many  ii  the  ten  years 
or  so  that  he  had  first  faithfully  served 
should  not  form  part  of  the  consideration 
for  the  pension  which  the  Act  allows.  I 
feel  rather  pressed  also  bv  this— that  I 
think  that  the  view  which  snould  be  taken 
is  the  view  which  I  understand  Lord  Mac- 
KAGHTEN  to  havegiveu  his  high  authority 
to  in  tlie  case  of  livalker  v.  Simpson,  namely, 
that  primd  facie  if  you  serve  twenty-five 
years  under  a  certain  head  or  office  you 
should  be  entitled  to  a  pension.  It  was  for 
those  who  intended  that  such  service  should 
be  continuous  to  have  inserted  a  word 
which  should  convey  that,  and  it  would 
have  been  simple  to  have  said,  as  my 
brother  Lawbance  has  pointed  out, 
**  continuous  service"  :  but  in  the  absence 
of  a  phrase  to  quafify  that  which  has 
primd  facie  a  different  meaning,  it 
seems  to  me  there  is  at  any  rate  an 
inference  not  ui^ustlv  to  be  drawn  in 
favour  of  the  view  which  the  appellant 
takes  here.  But  it  is  conceded  tnat  in 
order  to  construe  an  Act  of  Parliament  of 
this  kind  rightly  you  must  look  at  the 
whole  Act.  If  I  find  distinct  provisions, 
which  certainly  I  am  not  capable  of  ex- 
plaining, except  upon  the  basis  that  those 
who  framed  it  haa  in  view  service  which 
was  not  continuous,  I  am  not  prepared 
to  dissent  from  what  my  brother  Lawbance 
has  said  that  the  inference  from  those 
sections  is  so  strong,  and  it  is  practically 
BO  difficult  to  construe  them  consistently 
with  continuous  service,  that  the  judgment 
here  of  the  court  below  is  one  which  must 
be  upheld,  and  I  entirely  agree  with  my 
lord  that  it  is  very  difficult  to  read  sub-s.  (5) 
of  s.  5  or  sub-s.  (5)  of  s.  4,  without  feeling 
that  if  it  was  to  be,  as  it  were,  the  basis 
of  the  Act  that  the  service  need  not  be 
continuous,  that  there  was  no  reason  why 
the  provisions  should  be  inserted  which 
provided  for  the  treatment  as  continuous 
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service  of  service  with  certain  specified 
breaks.  I  am  not  prepared  to  dissent  from 
the  judgment  which  has  been  pronounced 
by  my  lord  and  my  brother  Lawbance. 

Appeal  dismisRed, 

Solicitors  tor  the  appellant :  Bell,  Brod- 
rick  and  Gray,  for  Qeipel,  West  Hartle- 
pool. 

Solicitors  for  the  respondents  :  Simey, 
Son  and  Iliff,  Sunderland. 
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December  12,  1903. 

Ellis  v.  London  County  Council. 

Metropolis-— Dwellings  on  land  below 
Trinity  high-water  mark— So  situate 
as  not  to  admit  of  being  drained  by 
gravitation  into  an  existing  sewer  of  the 
council^^wer  unable  to  be  used  in 
cases  of  flood  or  heavy  rainfall — London 
Building  Act,  1894  (67  &  58  Vict, 
c.  ccxiii.),  ss.  122,  200  (9). 

The  appellant  began  to  erect,  in  JulfL  1902, 
certain  houses  on  land  the  surfouie  of 
which  wa^  below  the  level  of  Trinity 
high-unter  mark.  The  houses  were 
drained  iiito  a  sewer,  the  property  of  the 
Greenwich  Borough  Cov/ndl,  called  the 
Ransom  Road  sewer.  This  sewer  led 
into  the  main  outfall  sewer  of  the 
respondents.  In  times  of  flood  or 
moderate  rainfall  the  outfall  sewer 
becamie  full  and  surcharged,  and  the 
effect  upon  the  Ransom  Road  sewer 
was  that  no  sewage  or  drainage  cotUd 
porss  away  from  it,  and  it  necessarily 
became  more  or  less  full.  The  houses 
were  covered  in  in  November,  1902. 
The  information  vhis  laid  on  January 
2Ath,  1903. 

Held,  that  the  houses  erected  by  the  appel- 
lant did  admit  of  being  drained  by 
gravitation  into  an  existing  sewer  of 
the  council,  amd  that  the  amtdlant  had 
committed  no  offence  unaer  s,  122  of 
the  London  Building  Act,  1894,  a7ia 
that  the  informations  were  not  out  of 
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time  though  laid  rnore  than  six  months 
after  the  commencement  of  the  erection 
of  the  dwelling-houses. 

Case  stated  by  a  metropolitan  magis- 
trate: 

On  January  28tb,  1903,  ten  several  infor- 
mations were  laid  before  me  by  Thomas 
Chilvers,  on  behalf  of  the  respondents,  that 
the  appellant,  in  each  of  ten  cases,  between 
July  29th  and  November  30th,  1902,  at  the 
south  side  of  Cedar  Grove,  Charlton,  in  the 
borough  of  Greenwich,  in  the  county  of 
London,  and  within  the  said  district,  did 
unlawfully  erect  otherwise  than  in  accord- 
ance with  the  provisions  of  Part  XI.  of  the 
London  Building  Act,  1894,  a  building  to 
which  the  said  Part  XL  of  the  Act  relates, 
to  wit,  did,  without  the  permission  of  the 
London  County  Council,  upon  land  of  which 
the  surface  is  below  the  level  of  Trinity 
high-water  mark,  and  which  is  so  situated 
as  to  not  admit  of  being  drained  by  gravita- 
tion into  an  existing  sewer  of  the  said 
council,  erect  a  building  to  be  used  wholly 
or  in  part  as  a  dwelling-house,  whereby  he 
became  liable  to  the  penalty  prescribed  by 
s.  200  (9)  of  the  said  London  Building  Act, 
1894. 

Upon  the  hearing  of  the  said  summons  it 
was  proved  or  admitted  that  the  appellant 
was  the  owner  and  the  person  who  erected 
the  dwelling-houses  situate  on  a  piece  of 
land  at  the  south  side  of  and  running  at 
right  angles  to  Cedar  Grove,  Charlton,  in 
the  county  and  district  aforesaid.  Such 
houses  constituted  a  terrace  or  row,  and 
fronted  on  a  length  of  roadway  which  had 
some  time  previously  been  constructed  by 
the  appellant  in  continuation  of  the  line  of 
Ransom  Eoad,  the  ground  upon  which  such 
houses  were  being  built  being  about  five  feet 
six  inches  lower  than  the  surface  of  such 
roadway. 

The  appellant  commenced  to  erect  such 
buildings  as  a  whole  on  or  about  July  14th, 
1902,  and  more  than  six  calendar  months 
before  the  informations  were  laid,  and  the 
said  buildings  were  covered  in  in  the  month 
of  November,  1902.  Prior  to  commencing 
the  erection  of  such  buildings  the  appellant 
gave  notice  in  that  behalf  to  the  district 
surveyor  of  his  intention  so  to  do,  but  no 

Permission  of  the  respondents  was  obtained 
y  the  appellant.  Before  the  said  buildings 
were  commenced  the  appellant  was  warned 
by  the  district  surveyor  that  such  buildings 
would  be  in  contravention  of  Part  XL  of  the 
Act  above  referred  to. 

The  said  row  of  ten  houses  have  a  con- 
tinuous frontage  of  about  160  feet  to  the 
90 
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said  roadway,  and  the  land  on  which  they 
are  built  rises  slightly  from  the  north-west 
end  of  the  row  towards  the  south-east  end 
of  the  row. 

The  level  of  the  lowest  floor  of  the  ten 
houses  is  seven  feet  above  Ordnance  datum, 
and  the  land  on  which  the  said  houses  were 
built  is  about  eighteen  inches  or  two  feet 
below  such  lowest  floor,  i.e.,  about  five  feet 
or  five  feet  six  inches  above  Ordnance  datum. 
Trinity  high-water  mark  is  about  twelve  and 
a  half  feet  above  the  Ordnance  datum,  so 
that  such  land  is  about  seven  feet  to  seven 
feet  six  inches  below  Trinity  high-water 
mark. 

Provision  was  made  by  the  appellant  for 
draining  the  said  ten  houses  into  a  sewer  of 
the  borough  of  Greenwich  (hereinafter 
referred  to  as  the  Ransona  Eoad  sewer)  laid 
under  Ransom  Road,  having  a  diameter  of 
fifteen  inches,  and  falling  towards  and 
opening  iato  the  respondents*  southern 
main  outfall  sewer  which  runs  underneath 
the  Woolwich  Road.  The  said  outfall  sewer 
is  of  circular  section,  having  an  internal 
diameter  of  eleven  feet  six  inches,  the  invert 
being  twenty-two  feet  six  inches  below  the 
surface  of  tne  Woolwich  Road.  The  inner 
or  lower  side  of  the  arch  of  this  sewer  is 
5'53  feet  above  Ordnance  datum,  so  that  the 
appellant's  land  on  which  the  said  houses 
were  built  is  as  nearly  as  may  be  on  the 
same  level  as  the  inner  or  lower  side  of  the 
arch  of  this  sewer.  The  Ransom  Road 
sewer  is  connected  with  the  said  outfall 
sewer  at  a  point  about  half  way  up  its  side 
(i.e.,  on  its  horizontal  diameter),  and  the 
opening  or  junction  is  protected  by  a  hinged 
flap  which,  when  the  outfall  sewer  becomes 
flooded,  closes  or  should  close  automatically, 
and  so  prevents  the  metropolitan  sewage 
flowing  along  the  said  outfall  sewer  from 
passing  up  into  Ransom  Road  sewer.  At 
the  pomt  of  inlet  into  the  Ransom  Road 
sewer  of  the  drain  provided  as  aforesaid  by 
the  appellant,  is  a  manhole  marked  B  on 
the  said  plan,  which  is  situate  ninety  feet 
from  the  nearest  and  250  feet  from  the 
farthest  of  the  said  ten  houses,  and  the 
length  of  the  Ransom  Road  sewer  from  the 
saia  manhole  to  the  inlet  into  the  said  out- 
fall sewer  in  the  Woolwich  Road  is  about 
350  feet. 

The  Ransom  Road  sewer  was  constructed 
and  connected  with  the  said  outfall  sewer 
in  1894  by  the  permission  and  sanction  of 
and  in  accordance  with  the  requirements  of 
the  respondents  pursuant  to  the  Metropolis 
Local  Management  Acts.  The  said  outfall 
sewer  is  discharged  and  emptied  by  means 
of  a  pumping  station  at  Crossness,  on  the 
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south  side  of  the  River  Thames,  erected  for 
that  purpose,  and  under  the  control  and 
management  of  the  respondents. 

The  total  length  of  the  drain,  so  provided 
by  the  appellant  as  aforesaid,  from  the 
farthest  oflTof  the  appellant's  houses  to  the 
manhole  aforesaid  is  about  260  feet,  and  the 
total  fall  of  the  drain  in  that  distance  is 
five  and  a  half  feet—t.e.,  one  inch  in  four 
feet  The  drains  of  eacn  of  the  appellant's 
said  houses  are  laid  in  the  back  gardens  or 
yards  in  concrete  at  a  depth  commencing 
from  the  farthermost  house  of  six  inches 
below  the  surface,  which  depth  increases 
with  the  fall  of  the  drain  towards  the  said 
manhole. 

The  total  fall  of  the  Ransom  Road  sewer 
from  the  manhole  aforesaid  to  the  said  out- 
fall sewer,  which  is  a  distance  of  about 
350  feet  as  aforesaid,  is  two  feet  seven  inches 
— t.tf.,  one  inch  in  eleven  feet. 

The  said  outfall  sewer  necessarily  receives 
much  of  the  flood  water  of  the  metropolis, 
so  that  in  times  of  flood  and  even  after 
moderate  rainfall  it  becomes  full  and  sur- 
charged. The  effect  of  this  condition  of  the 
said  outfall  sewer  upon  the  Ransom  Road 
sewer  is  that  at  times  of  flood  and  moderate 
rainfall  no  sewage  or  drainage  can  pass 
away  from  the  latter  sewer  at  all,  and  it 
necessarily  becomes  more  or  less  full.  An 
instance  of  this  was  proved  by  Henry 
Newton,  who  laid  the  appellant's  said  drain 
for  him.  This  witness  stated  that  in 
October,  1902,  a  flood  took  place,  and  the 
Ransom  Road  sewer  became  so  full  that 
water  was  standing  in  the  said  drain  at  a 
point  about  forty-five  feet  south  of  the  said 
manhole  with  the  consequence  that  the 
cementing  of  the  drain  had  to  be  sus- 
pended. 

The  respondent's  engineer  kept  records  of 
the  height  determinea  by  means  of  gauges 
placed  in  the  said  outfall  sewer  of  the  level 
of  the  water  in  times  of  flood,  and  they 
proved  that  on  the  following  dates  in  the 
years  1900  and  1901  the  flood  levels  deter- 
mined by  such  a  gauge  placed  near  Church 
Lane,  Charlton,  rose  to  the  following  heights 
above  Ordnance  datum  : 

1900.  1901. 

January  1,  7  feet.         May  9, 10  feet. 

June  26, 9-58  feet.  July  26,  8-50  feet. 

July  27, 8*25  feet.  August  14,  7*60  feet. 

October  29, 7-50  feet.  October  18, 1 1  '50  feet. 

It  will  be  seen  that  all  these  flood  levels 
were  substantially  above  the  appellant's 
land,  above  referred  to,  on  which  the  said 
houses  were  built  and  that  if  such  flood 
were  free  to  reach  a  corresponding  level  at 
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the  appellant's  land  the  latter  would  be 
flooded.  The  flap  aforesaid  in  the  said  out- 
fall sewer  at  the  inlet  of  it  into  the  Ransom 
Road  sewer  would,  however,  normally  pre- 
vent the  contents  of  the  outfall  sewer  from 
es^ing  into  the  Ransom  Road  sewer. 

There  was  no  evidence  before  me,  save  in 
the  one  instance,  as  to  how  far  in  times  of 
flood  the  water  in  the  Ransom  Road  sewer 
rose,  or  to  what  distance  towards  or  past 
the  said  manhole  the  flooding  or  surcharg- 
ing of  or  in  the  said  Ransom  Koad  sewer  or 
the  appellant's  said  drains  extended. 

There  is  no  land  in  the  county  of  London 
lying  so  low  as  to  be  below  the  bottom  of 
the  said  outfall  sewer.  It  was  not  suggested 
that  the  appellant's  land  did  not  admit  of 
being  drained  by  gravitation  into  anv  exist- 
ing sewer  of  the  respondents  other  than  the 
said  outfall  sewer. 

Upon  the  above  facts  the  respondents 
contended  that  the  appellant's  lana  did  not 
admit  of  being  drained  by  gravitation  into 
the  said  outfall  sewer  as  then  existing  and 
that  the  offence  charged  had  been  proved. 

The  appellant  on  the  contrary  contended 
that  the  offence  charged  had  not  been 
proved  and  that  it  was  not  proved  that  his 
said  land  was  so  situate  as  not  to  admit  of 
being  drained  by  gravitation  into  an  exist- 
ing sewer  of  tne  respondents;  that  the 
Ransom  Road  sewer  was  such  a  sewer,  that 
in  fact  his  land  was  drained  by  gravitation 
into  the  Ransom  Road  sewer  and  also  into 
the  said  outfall  sewer  ;  that  the  respondents 
ought  not  to  be  heard  to  say  that  tne  drain- 
age by  gravitation  was  not  proper  and 
efficient  by  reason  of  the  Ransom  Road 
sewer  being  constructed  and  connected  with 
the  said  outfall  sewer  with  the  permission  and 
sanction  of  the  respondents  or  by  reason  of 
the  use  or  management  of  the  said  outfall 
sewer ;  and  that  the  temi)orary  non-escape 
in  time  of  floods  as  aforesaid  of  the  contents 
of  the  Ransom  Road  sewer  into  the  said  out- 
fall sewer  did  not  prevent  the  land  bein^  so 
situate  as  to  admit  of  its  bein^  drainea  by 
gravitation  within  the  meanmg  of  this 
section.  The  api)ellant  further  contended 
that  the  information  and  proceedings  were 
out  of  time,  having  been  laid  and  commenced 
more  that  six  calendar  months  after  the 
commencement  of  the  erection  of  the 
buildings. 

Taking  the  facts  as  above  set  out.  and 
considenng  all  the  circumstances  ot  the 
case,  I  was  of  opinion  and  determined — 

That  the  ten  houses  above  mentioned 
were  erected  by  the  appellant  upon  land  of 
which  the  surface  was  below  the  level  of 
Trinity  high  water-mark  and  that  the  same 
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were   intended  to   be   used   as  dwelling- 
houses. 

That  during  the  greater  part  of  the  year 
the  said  houses  admit  of  being  and  are 
drained  by  gravitation  into  the  said  Ransom 
Road  sewer  and  through  that  into  the  said 
southern  outfall  sewer,  but  that  for  a  sub- 
stantial number  of  days  in  the  year  the 
drainage  of  the  ]and  upon  which  such 
houses  are  erected  could  not  pass  into  the 
said  outfall  sewer. 

That  the  said  Ransom  Road  sewer  being 
a  sewer  of  the  Greenwich  Borough  Council 
is  not,  but  that  the  said  southern  outfall 
sewer  is,  an  existing  sewer  of  the  respon- 
dents within  the  meaning  of  s.  122  of  the 
London  Building  Act,  1894,  and  that  there 
was  no  other  existing  sewer  of  the  respon- 
dents into  which  it  was  possible  to  drain  the 
said  land. 

That  it  was  immaterial  whether  the 
impossibility  of  draining  the  said  land  into 
the  said  outfall  sewer  at  certain  periods  as 
above-mentioned  was  or  was  not  due  to 
insufficient  pumping  arrangements  provided 
at  Crossness  by  the  respondents,  or  whether 
it  was  or  was  not  due  to  the  insufficiency  or 
incapacity  of  the  said  sewer,  and  that  for 
the  purposes  of  the  section  the  sewer  and 
the  appliances  connected  therewith  must 
be  taken  as  they  existed  at  tibe  time  the 
said  buildings  were  erected. 

That  in  view  of  the  facts  and  circum- 
stances set  out  above,  the  said  land  not 
being  and  not  admitting  of  being  constantly 
and  effectually  drained  by  gravitation  into 
the  said  outfall  sewer  did  not  admit  of  being 
drained  by  gravitation  into  an  existing 
sewer  of  the  respondents  within  the  mean- 
ing of  s.  122  of  the  said  Act. 

That  the  informations  were  laid  and  the 
proceedings  commenced  within  six  calendar 
months  from  the  erection  of  the  said  build- 
ing and  therefore  within  the  time  prescribed. 
I  therefore  convicted  the  appellant.  The 
question  upon  which  the  opinion  of  the 
court  is  desired  is,  whether  I,  upon  the 
above  statement  of  facts,  came  to  a  correct 
decision  in  point  of  law,  and,  if  not,  what 
should  be  done  in  the  premises. 

Rupert  Kettle. 

The  London  Building  Act,  1894  (57  & 
58  Vict,  c,  ccxiii.),  s.  122,  provides : 

"It  shall  not  fee  lawful  for  any  person 
upon  land  of  which  the  surface  is  below  the 
level  of  Trinity  high-water  mark  and  which 
is  so  situate  as  not  to  admit  of  being  drained 
by  gravitation  into  an  existing  sewer  of  the 
council  to  erect  any  building  to  be  used 
wholly  or  in  part  as  a  dwelling-house  or  to 
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adopt  any  building  to  be  used  wholly  or  in 
part  as  a  dwelling-house  except  with  the 
permission  of  the  council  and  subject  to 
and  in  accordance  with  such  regulations  as 
the  council  may  from  time  to  time  prescribe 
with  reference  to  the  erection  of  buildings 
on  such  land." 

The  appellant  in  person.— The  infor- 
mations in  this  case  were  out  of  time, 
being  beyond  the  limit  of  six  months 
given  bv  the  Summary  Jurisdiction  Act, 
1879.  The  district  surveyor  had  notice  of 
the  intended  erection  of  these  houses,  and 
the  time  runs  from  the  date  on  which  such 
knowledge  was  communicated  to  him 
(Metropolitan  Board  of  Works  v.  Lathey 
(1885),  49  J.  P.  245).  Further,  it  is  not 
proved  that  the  land  Ls  so  situate  as  not  to 
admit  of  being  drained  by  gravitation  into 
an  existing  sewer  of  the  council.  The  land 
is,  in  fact,  drained  by  gravitation  into  the 
Ransom  Road  sewer,  which  runs  into  the 
main  outfall  sewer  of  the  council.  The 
Ransom  Road  sewer  was  constructed  with 
the  sanction  of  the  respondents.  The  case 
finds  that  for  a  large  number  of  days  in  the 
year  there  is  no  difficulty  as  to  the  drainage 
at  all,  and  the  temporary  non-escape  in  times 
of  flood  of  the  contents  of  the  Ransom  Road 
sewer  does  not  prevent  the  land  being  so 
situate  as  not  to  admit  of  its  being  drained 
by  gravitation  into  an  existing  sewer  of  the 
council.  The  fault,  if  any,  is  due  to  in- 
sufficient pumping  arrangements  at  Cross- 
ness by  the  respondents. 

JI,  Avorpy  K.C.  {Daldy  with  him),  for 
the  responaents.— It  is  admitted  that  the 
land  on  which  these  houses  were  built  is 
beneath  Trinity  high-water  mark,  and  the 
magistrate  has  found  as  a  fact  that  on  many 
days  in  the  year  it  is  impossible  for  the 
houses  to  be  drained  into  tne  outfall  sewer 
of  the  London  County  Council.  No  infer- 
ence ought  to  be  drawn  in  the  appellant's 
favour  because  he  has  connected  nis  drain 
with  the  Ransom  Road  sewer.  The  words 
of  the  section  **  admit  of  being  drained  into 
an  existing  sewer  of  the  council,"  mean  that 
the  land  must  be  capable  of  being  drained 
all  the  year  round  into  the  sewer  as  it  exists 
at  the  present  time  and  not  into  the  sewer 
as  it  ma^  be  at  certain  times  of  the  year. 
The  magistrate  has  found  as  a  fact  that  for 
a  substantial  number  of  days  in  the  year  the 
land  cannot  be  drained  into  the  sewer.  This 
is  not  the  case  only  in  exceptional  floods, 
but  a  moderate  rainfall  may  prevent  the 
Ransom  Road  sewer  discharging  into  the 
main  outfall  sewer  of  the  respondents.  As 
to  the  point  that  the  proceedings  are  out  of 
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time,  this  is  a  continuing  offence.  The  case 
of  Metropolitan  Board  of  Works  v.  Lathey^ 
ante,  is  not  in  point,  as  it  was  decided  upon 
a  different  section. 

Lord  Alvsrstone,  C.J.— We  need  not 
trouble  you,  Mr.  Ellis.  Upon  the  point  that 
has  been  taken,  namely,  that  these  proceed- 
ings were  too  late,  I  am  clearly  of  opinion 
that  there  is  no  ground  for  interfering:  with 
the  entertaining  of  the  case  by  the  learned 
police  magistrate.  Sub-section  (9)  of  s.  200 
says  that  the  person  who  erects  under  this 
very  section,  "or  adapts  or  commences  to 
erect  or  adapt  otherwise  than  in  accordance 
with  the  provisions  at  Part  XI.  of  this  Act, 
any  building  to  which  Part  XL  of  this  Act 
relates  shall  be  liable  to  a  penaltv."  It  is 
contended  that  because  Mr.  Ellis  com- 
menced the  ten  houses  more  than  six 
months  before  the  laying  of  the  information, 
although  they  were  not  completed  until 
well  within  the  six  months,  tnat  the  six 
months  ran  from  its  commencement.  In 
my  opinion  that  would  give  no  effect  to  the 
words  "erect  or  adapt"  as  distinguished 
from  "  commence  to  erect  or  adapt.''  The 
object  of  what  I  may  call  the  double  pro- 
vision is  obvious ;  it  may  be  necessary  to 
wait  until  the  houses  are  complete,  in  order 
to  see  whether  they  fall  within  the  section 
or  not.  On  the  other  hand,  there  may  be  a 
case  in  which  it  is  quite  clear  that  what  is 
going  to  be  done,  may  be  an  infraction  of 
the  section,  and  tnen  power  is  given  to  take 
proceedings  as  soon  as  work  of  that  charac- 
ter is  commenced.  On  the  other  part  of  the 
case  I  think  the  learned  magistrate  has  gone 
too  far,  that  is  to  say,  that  he  has  applied 
a  test  which  is  not  laid  down  by  s.  122  of 
the  statute.  Section  122  says  that  "It 
shall  not  be  lawful  for  any  person  upon 
land  of  which  the  surface  is  below  the  level 
of  Trinity  high- water  mark  and  which  is  so 
situate  as  not  to  admit  of  being  drained  by 
gravitation  into  an  existing  sewer  of  the 
council  to  erect  any  building  to  be  used 
wholly  or  in  part  as  a  dwelling-house." 
Now  the  learned  magistrate,  who  stated  the 
case,  as  he  alwavs  does  state  his  cases,  most 
fairly;,  has  found  that  the  ten  houses  above- 
mentioned,  which  have  been  erected  by  the 
appellant,  are  on  land  of  which  the  surface 
was  below  the  level  of  Trinity  high-water 
mark,  and  that,  therefore  primd  facie  the 
section  applies,  and  that  they  were  also  in- 
tended to  DO  used  as  dwelling-houses.  He 
then  finds  facts  which  I  need  not  detail, 
showing  that  the  houses  are  on  a  level 
which  admits  of  their  being  drained  by 
gravitation  ;  it  is  not  disputed  that  if  there 
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were  no  other  sewer  or  no  other  special 
construction  or  special  use  of  the  sewer  in 
the  Woolwich  Hoad,  the  houses  could  be 
drained  by  gravitation  into  that  sewer. 
Then  he  says  this:  During  the  greater 
part  of  the  year  the  said  houses  admit  of 
being  and  are  drained  into  the  said  southern 
outfall  sewer.  Therefore  that  fact  is 
obvious  :  that  the  situation  of  the  houses 
is  such  that  they  admit  of  being  drained  by 
gravitation  and  it  does  not  alter  that  fact 
that  they  could  not  be  drained,  in  the 
ordinary  sense  of  the  word,  for  the  whole 
of  tie  year,  but  that  for  a  considerable 
number  of  days  in  the  year  the  drainage 
of  the  land  would  not  pass  into  the  outfall 
sewer.  Then  he  goes  on  to  say  that  he 
thinks  that  it  is  immaterial  as  to  why 
it  would  not  pass.  It  is  in  that  respect 
that  I  think  he  has  applied  a  wrong  con- 
struction of  the  law,  because  it  turns  out, 
and  the  fact  is  that  this  outfall  sewer  being 
very  heavily  charged  in  times  of  flood,  or  in 
times  of  excessive  or  even  moderate  rain- 
fall, so  much  water  comes  down  the  sewer 
that  the  flaps  which  are  made  to  shut  with 
the  pressure  of  the  water  close  the  mouth 
of  the  Ransom  Road  sewer,  so  that  the 
water  cannot  go  out  owing  to  the  greater 
pressure  of  water  in  the  main  outfall  sewer. 
That  does  not  make  the  house  one  which  is 
so  situate  as  not  to  admit  of  being  drained 
by  gravitation.  What  it  does  say  is  that 
on  those  particular  days  the  sewer  is  so 
used  by  the  London  Council  that  the  water 
will  not  go  out.  In  my  opinion  it  never 
was  intended  that  the  particular  house- 
owner  or  landowner  whose  houses  are  with- 
in the  terms  of  the  section  should  be  pre- 
vented from  draining  because  on  certain 
days  of  the  year  the  sewer  is  so  used  that 
the  water  will  not  go  out ;  and  as  I  clearly 
pointed  out  in  the  course  of  the  argument  of 
this  case,  really  the  question  of  the  level 
of  the  houses  has  nothing  to  do  with  the 
case.  We  have  to  see  ^vnether  they  fall 
within  the  section  or  not,  not  merely  as 
being  below  the  level  of  high-water  mark, 
because  assuming  the  level  of  the  houses 
was  ten  feet  higher  still  the  same  objection 
applies,  namely,  that  on  those  days  of  the 
year  the  water  would  not  go  out  of  the  sewer 
because  it  would  be  headed  back  owing  to 
the  pressure  of  the  water  in  the  main  sewer' 
I  desire  to  say  that  no  point  is  raised  as  to 
any  improper  connection  of  the  drains  of 
the  houses  with  the  Ransom  Road  sewer. 
I  deal  with  this  case  solely  upon  the  point 
raised,  namely,  that  it  is  objected  by  the 
London  County  Council  that  because  the 
water  in  the  Ransom  Road  sewer  was  on  a 
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certain  number  of  da^s  in  the  year  headed 
back  by  the  water  in  the  outfall  sewer 
that  therefore  the  houses  were  not  houses 
capable  of  being  drained  bj;  gravitation  into 
the  existing  sewer.  I  think  the  learned 
magistrate  was  wrong,  and  that,  therefore 
the  appeal  ought  to  be  allowed. 

Lawrance,  J.— I  quite  agree. 

Kennedy,  J.— I  also  entirely  agree. 

Appeal  cUlotoed. 

Solicitor    for    the   respondents :   W.    A. 
Blaxland. 


68  J.  P.  102. 

KING'S   BENCH   DIVISION. 


December  .15,  1903. 

HoRAN  V,  Hayhoe. 

Revenue--Excise— Male  servant — Appren- 
tice in  a  racing  stable — Customs  and 
Inland  Revenue  Act,  1869  (32  &  33  Vict, 
c.  14),  ss.  18, 19. 

The  respondent,  a  trainer  of  racehorwB, 
mas  eiMnnumed  for  keeping  a  male 
servant  toitkmit  the  necessary  licence. 
A  lad  had  been  bound  to  him  by  a  con- 
tra>ct  of  apprenticeship,  by  wKich  the 
respondent  undertook  to  find  the  ap- 
prentice clothing  and  toages  and  instruct 
him  in  riding.  In  the  course  of  such 
instruction  the  aj^prentice  earned  out 
duties  as  a  stablenum,  which  would,  if 
he  were  merely  engaged  othertoise  than 
under  the  contract  of  ap2yrenticeship^ 
render  a  licence  necessary  for  him  as  a 
male  servant. 

Held,  l^t  the  respondent  was  not  liable  to 
take  out  a  ctcence  in  respect  of  such 
apprentice. 

Case  stated  by  justices  in  and  for  the 
county  of  Suffolk. 

An  information  was  preferred  on  February 
27th,  1903,  by  Edward  Horan,  of  9,  Regent 
Street,  Cambridge,  one  of  his  Mt^jest/s 
officers  of  Inland  Revenue,  who  prosecuted 
for  his  said  Migesty  in  that  behalf  by  order 
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of  the  Commissioners  of  Inland  Revenue 
(hereinafter  called  the  appellant),  under 
32  &  33  Vict.  c.  14,  against  Alfred  Hayhoe, 
of  Palace  Street,  Newmarket,  in  the  said 
county  (hereinafter  called  the  respondent), 
for  that  ne,  the  said  respondent,  on  February 
22nd,  1903,  at  the  parish  of  Newmarket 
All  Saints,  in  the  said  county,  did  employ 
divers,  to  wit,  eight  male  servants,  for  the 
employing  of  each  of  whom  a  licence  was 
reciuired  by  the  statute  in  that  behalf,  and 
bemg  a  greater  number  of  male  servants 
than  he  was  authorised  to  employ  by  any 
licence  or  licences  granted  under  the  said 
statute,  he  being  licensed  to  employ  seven 
male  servants  only,  contrary  to  the  form 
of  the  statutes  in  that  case  made  and 
provided. 

At  the  hearing  before  us  no  witnesses 
were  called  on  behalf  of  the  appellant  or 
respondent,  but  the  case  was  argued  upon 
admissions  signed  by  the  solicitors  of  the 
parties  respectively.  The  said  admissions 
were  as  follows : 

(1)  That  the  eight  persons  described  as 
male  servants  in  the  information  and  sum- 
mons are  Frank  Rawlinson  Jeffery  Smith- 
son,  Harry  Foster,  Samuel  Roj;ers,  Fred 
Dickson,  John  William  Whitesides,  John 
Howard,  and  Thomas  Baldwin. 

(2)  That  the  seven  persons  first  named 
{i,e.,  except  Thomas  Baldwin)  are  em- 
ployed as  stablemen,  and  that  a  male 
servant's  licence  is  required  in  respect  of 
each  of  them. 

(3)  That  licences  for  seven  male  servants 
had  during  the  present  year  and  previously 
to  the  date  of  the  information  been  ob- 
tained by  the  defendant,  and  were  applicable 
to  these  seven  servants. 

(4)  That  Thomas  Baldwin  is  bound  to 
the  defendant  for  a  period  of  seven  years, 
under  a  contract  dated  May  25th,  1897,  of 
which  a  copy  is  hereto  annexed. 

(5)  That  Thomas  Baldwin  is  employed 
for  the  greater  portion  of  each  day  m  the 
performance  of  duties  which  would,  if  he 
were  merely  engaged  otherwise  than  under 
the  contract  before  mentioned,  render  a 
licence  necessary  for  him  as  a  male  servant. 

(6)  That  the  terms  and  covenant  of  the 
said  contract  have  since  May  25th,  1897, 
been  faithfully  and  honestly  carried  out 
and  fulfilled  by  the  parties  thereto  re- 
spectively. 

(7)  That  the  defendant  is  the  employer 
of  all  the  persons  above  mentioned. 

Upon  behalf  of  the  appellant  it  was 
contended : 
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(1)  That  the  contract  dated  May  25th, 
1807,  and  annexed  to  the  said  admissions, 
had  for  its  main  and  primary^  if  not  for  its 
sole  object,  the  hiring  and  service  of  Thomas 
Baldwin  the  younger,  therein  mentioned, 
and  not  his  teaching ;  and  consequently 
that  the  said  Thomas  Baldwin  was  a  male 
servant  within  the  meaning  of  the  statute, 
and  not  an  apprentice. 

(2)  That  even  if  the  said  contract  was 
an  indenture  of  apprenticeship,  the  said 
Thomas  Baldwin  the  younger  was  a  male 
servant  within  the  meaning  of  the  statute. 

On  behalf  of  the  respondent  it  was  con- 
tended that  the  said  contract  was  an 
indenture  of  apprenticeship,  and  that  the 
said  Thomas  Baldwin  the  younger  was  an 
ajtprentice,  and  was  not  a  male  servant 
within  the  meaning  of  the  statute. 

We  found  as  a  fact  that  the  contract  was 
one  of  apprenticeship,  and  were  of  opinion 
that  the  said  Thomas  Baldwin  the  younger 
was  not  a  servant  within  the  meaning  of 
the  statute,  and  that  the  contention  of  the 
respondent  was  correct,  and  we  accordingly 
dismissed  the  said  information. 

The  Question  for  the  opinion  of  the  court 
is  whetner,  upon  the  above  facts,  we  came 
to  a  correct  determination  in  point  of  law  ; 
or,  if  not,  what  should  be  done  in  the 
premises. 

R.  W.  King. 

G.  W.  A.  Baldwin. 

G.  H.  Vekkall. 

F.  N.  BococK. 

The  Customs  and  Inland  Revenue  Act, 
1869  (32  k  33  Vict.  c.  14),  s.  18,  enacts : 
On  and  after  the  1st  January,  1870,  "  There 
shall  be  granted,  charged,  and  levied,  and 
paid,  for  the  use  of  her  Majesty,  in  and 
throughout  Great  Britain,  under  and  sub- 
ject to  the  provisions  and  regulations  in 
this  Act  contained,  the  following  duties 

Sthat  is  to  say) :  For  every  male  servant, 
ifteen  shillings.  .  .  .'' 

Section  19  (3) :  "  The  term  *  male  servant ' 
means  and  includes  any  male  servant  em- 
ployed either  wholly  or  partially  in  any 
of  the  following  capacities  .  .  .  stable-boy 
or  helper  in  the  stables  ...  or  in  any 
capacity  involving  the  duties  of  any  of  the 
ahove  descriptions  of  servants,  by  whatever 
style  the  person  acting  in  such  capacity 
may  be  called.'' 

Sir  E,  Carson^  Solicitor-General  (with 
him  S.  A.  T,  Rowlatt\  for  the  appellants. — 
The  respondent  is  liable  to  take  out  a 
licence  for  this  apprentice  as  a  male  ser- 
vant.   It  does  not  matter  what  the  servant 


68  J.  P.  102. 

is  called  as  long  as  he  is  doing  the  duties  of 
any  of  the  classes  enumerated  in  s.  19  of 
the  Act.  It  is  found  as  a  fact  by  the 
justices  that  the  apprentice  is  doing  the 
work  of  "  a  stable-boy  or  helper  "  in  the  re- 
spondent's establishment.  He  referred  to 
the  repealed  Acts  21  Geo.  3,  c.  31 ;  25  Geo.  3, 
c.  43 ;  38  Geo,  3,  c.  31 ;  47  Geo.  3,  c  37  ; 
43  Geo.  3,  c.  161  (Sched.  C.  (3),  (4) ). 

Scott  Fox,  K.C.  (with  him  T,  F.  Hodscm), 
for  the  respondents.— The  justices  have 
found  that  the  person  whom  it  is  sought  to 
prove  a  male  servant  is  really  an  apprentice. 
That  is  quite  clear  from  the  ordinary  con- 
tract of  apprenticeship  entered  into  between 
him  and  the  respondent,  which  is  annexed 
to  and  made  part  of  the  case.  The  main 
object  was  the  teaching  of  the  apprentice 
and  not  the  hiring  of  his  services.  Such  a 
contract  would  not  be  necessary  in  the 
hiring  of  a  stable-boy  or  helper,  it  is  true 
that  the  apprentice  in  the  course  of  his 
training  must  perform  some  duties  which 
are  otherwise  discharged  by  a  stable-boy  or 
helper,  but  he  is  none  the  less  an  appren- 
tice, for  he  is  bound  to  perform  such  duties 
in  order  to  learn  his  traae.  It  is  clear  that 
in  all  the  Acts  it  was  never  intended  that 
they  should  extend  to  apprentices.  This  is 
a  taxing  Act,  and  ougnt  to  be  construed 
strictly.  If  there  is  any  doubt  on  the 
matter,  then  the  decision  should  be  in 
favour  of  the  taxpayer. 

The  Solicitor-General^  in  reply. 

Lord  Alvebstone.  C.J.— The  learned 
Solicitor- General  saia  his  argument  is  in  a 
nutshell.  A  very  great  authority  has  lately 
said  that  when  a  thin^  is  in  a  nutshell  it  is 
very  difficult  to  keep  it  there.  We  should 
be  very  glad  if  we  could  sometimes  confine 
ar^^ments  within  nutshells.  The  case,  I 
thmk,  is  not  sufficient  to  bring  the  par- 
ticular employee  within  the  taxing  Act. 
I  think  it  is,  at  any  rate,  a  wholesome  prin- 
ciple, which  has  often  been  recognised,  that 
taxing  Acts  must  be  distinct  and  fairly 
reasonably  clear  as  to  what  are  intended 
to  be  taxed.  I  confess  the  general  impres- 
sion produced  upon  me  oy  the  earlier 
statutes  was  that  they  did  not  think  it 
necessary  to  insert  provisions  to  bring  ap- 
prentices within  an  enumeration  of  servants 
practically  identical  with  this.  For  in- 
stance— only  to  cite  one  example  from 
memory — the  Act  says  :  "The  aforesaid 
duties  shall  extend  to  apprentices  other 
than  apprentices  who  were  compulsorily 
forced  upon  the  masters."  Therefore,  so 
far  as  the  earlier  legislation  helps  us  at 
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all— and  I  do  not  think  it  helps  us  very 
much — I  think  it  does  assist  the  contention 
of  the  Solicitor-GenercU  for  the  Crown.  If 
we  look  at  the  statute  16  <k  17  Vict.  c.  90, 
which  is  practically  the  same  for  this  pur- 
pose as  32  &  33  Vict.  c.  14,  I  think  tnere 
was  a  reason  for  using  the  word  "  servant," 
and  that  under  ordinary  circumstances  the 
person  to  be  taxed  was  to  have  the  relation 
of  servant  to  the  master.  That  is  not  con- 
clusive, because,  as  I  think  the  Solicitor- 
GenercU  has  properly  pointed  out,  though 
he  may  be  called  by  another  name,  yet,  if 
he  does  wholly  or  partially  perform  those 
duties,  he  may  still  come  within  the  word 
"  servant."  That,  I  think,  leads  one  to  the 
final  point  as  to  what  this  contract  was. 
The  contract  is  not  necessary  for  the  mere 
hiring  of  a  groom,  and  I  think  in  all  pro- 
babihty,  although  the  SoUdtor-General  said 
it  was  in  the  mterests  of  the  master,  so 
that  he  might  not  go  away  if  he  became 
a  good  rider,  there  is  quite  as  much  to  be 
said  on  the  other  side  that  it  is  in  the 
interest  of  the  servant,  so  that  he  may  be 
kept  a  sufficient  time  to  enable  him  to 
learn  his  work  properly,  if  he  turns 
out  to  be  too  slow  to  learn  or  not  in- 
dustrious, or  not  the  most  praiseworthy 
apprentice  in  the  world.  I  thmk  the  way 
the  justices  have  put  it  is  right  (although  I 
understand  they  nad  no  evidence  before 
them),  that  they  regard  this  contract  as 
a  contract  of  apprenticeship,  meaning  that 
the  real  object  was  a  contract  that  the  boy 
should  be  taught  to  be  a  riding  groom,  ana 
not  merely  to  be  a  stable-boy  and  emplo^^ed 
for  seven  years  as  a  stable-boy.  That  being 
so,  I  think  the  decision  is  right,  and  that 
the  words  of  the  taxing  Act  are  not  suffi- 
cient to  bring  a  boy  employed  under  this 
agreement  within  the  charging  section, 
simply  because  in  the  ordinary  course  oi 
his  training  he  does  what  he  must  do  in 
order  to  learn  his  business,  namely,  perform 
the  duties  of  a  groom  for  a  considerable 
part  of  the  day.  I  therefore  think  the  appeal 
ought  to  be  disallowed. 

Lawbance,  J.— I  agree. 

Kennedy,  J.— I  agree.  It  seenis  to  me 
that,  on  the  whole,  in  construing  this  taxing 
Act  the  contract  of  apprenticeship  may  not 
improperly  be  relied  upon  as  supporting 
the  decision  of  the  magistrates.  You  have 
to  find  a  person  who  is  a  male,  who  is  doing 
certain  classes  of  work,  and  certainly  doing 
that  work  as  servant  to  a  master.  Now, 
supposing  one  asks  that  question  of  an 
apprentice ;  he  would  say :  "  I  am  not  a 
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servant ;  I  am  an  apprentice."  He  does 
not  mean  that  as  an  apprentice  he  may  not 
be  doing  this  class  of  work  to  some  extent, 
but  he  means  that  his  relationship  to  his 
employer  is  one  of  apprenticeship^  and  not 
of  service  carrying  witn  it  special  incidents, 
and  as  a  particular  and  distinctive  inci- 
dent that  of  being  entitled  to  education  as 
well  a8  to  nurture  or  wages  which  a  master 
pays  his  servant.  Unless  the  Act  makes 
it  clear  that  it  not  merely  includes  a  male 
person  who  is  employed  in  these  capacitie.s, 
out  also  includes  a  person  who  is  an  ap- 
prentice as  distinguisned  from  a  servant  m 
the  nature  of  the  contract  between  them,  I 
think  it  fails  to  include  persons  in  the 
position  of  this  young  man. 

Appeal  dismissed. 

Solicitor  for  the  appellant  :  The  Solicitor 
to  the  Inland  Revenue. 

Solicitors  for  the  respondent  :  Euston, 
Clark  and  Ruston,  for  A.  H.  and  A.  Ruston, 
Newmarket. 


68  J.  P.  104. 

CARDIFF  POLICE  COURT. 


January  29,  1904. 

Webb  v.  Mubrel. 

Bastardy — Married  woman — Grant  of  affilia- 
tion order— Bastardy  Laws  Amendment 
Act,  1872,  8.  3. 

A  viarried  woman  who  gives  birth  to  an 
illegitimate  child,  and  subsequently 
becomes  separated  from  her  husbandy 
may  obtain  an  affiliation  order  against 
the  Jather  of  the  child  a^  a  ^*'  single 
womuxn^^  within  the  meaning  of  the 
Bastardy  Laws  Amendment  Act^  1872, 

6.3. 

This  was  a  summons  heard  before  Mr. 
Lewis,  stipendiary  magistrate  for  Cardiff. 

The  facts  sufficiently  appear  from  the 
judgment  of  the  learned  stipendiary  magis- 
trate, which  is  as  follows  : 

This  is  an  affiliation  case,  in  which  the 
material  facts  that  I  find  proved  in  evidence 
are  as  follow : 

In  December,  1901,  the  complainant's 
husband  left  this  country  for  Malta,  and  did 
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not  return  to  this  country  until  May,  1903 
and  during  his  absence  the  complainant  did 
not  leave  this  country. 

In  March,  1902,  and  subsequently  in 
May,  June,  and  July,  1902,  the  com- 
plainant had  sexual  intercourse  with  the 
defendant. 

In  March,  19a3,  the  complainant  gave 
birth  to  a  child,  of  which  the  defendant  is 
the  father. 

In  May,  1903,  the  complainant's  husband 
returned  to  this  country,  and,  with  know- 
ledge of  the  complainant's  having  given 
birth  to  an  illegitimate  child,  resumed  co- 
habitation with  her  in  the  belief  that  the 
child  was  being  maintained  by  the  de- 
fendant. 

From  May,  1903,  until  November  25th. 
1903^  the  complainant  and  her  husbana 
continued,  except  during  a  brief  interval,  to 
cohabit. 

From  May  until  the  end  of  October, 
1903,  the  complainant's  husband  continued 
to  believe  that  the  complainant's  illegiti- 
mate child  was  being  maintained  at  the  cost 
of  the  defendant. 

On  November  16th,  1903,  the  complainant 
laid  an  information,  and  obtained  a  bas- 
tardy summons  against  the  defendant  at  the 
Milford  Haven  police  court,  describing 
herself  in  such  summons  as  a  single 
woman. 

The  summons  was  returnable  at  the 
Milford  Haven  police  court  on  November 
25th,  but  the  complainant  did  not  appear; 
and  the  proceeding  was  abandoned. 

On  the  night  of  November  25th,  a  violent 
quarrel  took  place  between  the  complainant 
and  her  husband,  and  he  then  turned  her 
out  of  the  house  saying  he  would  never  live 
with  her  again. 

On  November  25th  the  cohabitation  then 
existing  between  the  complainant  and  her 
husband  was  determined  with  the  band  fide 
intention  that  has  continued  and  still  con- 
tinues on  the  part  of  each  that  their  separa- 
tion should  be  permanent. 

On  November  26th  the  complainant 
came  to  Cardiff,  and  has  since  resided  at 
Cardiff,  and  supported  herself  by  her  own 
work. 

On  December  31st  the  complainant  laid 
an  information,  and  obtained  a  bastardy 
summons  against  the  defendant  in  this 
court,  descri  Ding  herself  in  such  summons  as 
a  single  woman. 

The  question  of  law  that  arises  on  the 
foregoing  findings  of  fact  is,  whether  the 
complainant  is  a  single  woman  within  the 
meaning  of  s.  3  of  the  Bastardy  Laws 
Amendment  Act,  1872, 
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The  language  of  the  Act  applies  only  to 
single  women,  but  in  several  decisions  of 
the  High  Court  it  has  been  laid  down  that 
under  certain  circunistances  ** single  woman" 
may  include  a  married  woman  {Rex  v.  Lujfe 
(1807),  8  East  193;  R,  v.  Gdlingwood 
(1848),  12  Q.  B.  681 ;  Ex  jxirte  Grinies  (1853), 
22  L.  J.  M.  C.  153),  and  the  particular  cir- 
cumstances upon  which  the  judges  have  in 
each  case  mainly  based  the  decision  is  that 
the  wife  when  she  took  the  proceedings  for 
an  order  was  living  seoarate  and  apart  from 
her  husband.  From  the  ca.se  also  of  Jones 
V.  Davies  (1900).  65  J.  P.  39,  it  appears  to  be 
an  indispensable  condition  precedent  to 
entitle  a  married  woman  to  apply  as  a  single 
woman  under  the  section,  that  she  should 
have  cea.sed  to  cohabit  with  and  have  been 
b(md  fide  separated  from  her  husband. 

In  Stacey  v.  lAntU  (1879),  43  J.  P.  510,  it 
was  decided  that  the  mother  of  an  illegiti- 
mate child  born  before  the  marriage  was  not 
entitled  to  apply  for  a  bastardy  order  subse- 
quently to  her  marriage  and  when  she  was 
living  with  her  husband. 

And  in  Featfield  v.  Childs  (1899).  63  J.  P. 
117,  it  was  decided  that  a  married  woman 
cannot  after  marriage  obtain  an  order  of 
affiliation  against  the  putative  father  of  her 
illegitimate  child  born  before  marriage, 
although  she  is  living  separate  and  apart 
from  her  husband,  he  having  turned  her  out 
of  doors  and  refused,  on  hearing  of  the 
child's  existence,  to  maintain  her  or  the 
child. 

Hence  it  appears  there  is  a  second  indis- 
pensable condition  precedent  to  entitle  a 
married  woman  to  apply  as  a  single  woman 
under  the  section,  viz. :  That  the  child 
alleged  to  be  illegitimate  was  not  born  prior 
to  the  maiTiage.  These  conditions  combined, 
in  my  opinion,  entitle  a  married  woman  to 
take  proceedings  as  a  single  woman  under 
the  section. 

Applying  this  view  of  the  law  to  the  fore- 
going^ conclusions  as  to  the  facts,  I  am  of 
opinion  that  the  complainant  is  entitled  to 
an  order. 

I  should  add  that  with  regard  to  the  con- 
tention of  Mr.  Skijiton^  the  defendant's 
advocate,  that  the  resumption  of  cohabita- 
tion by  tne  complainant's  husband  operated 
as  a  condonation  of  her  adultery,  and  an 
adoption  of  its  result.  I  know  of  no  authority 
ifor  the  proposition  that  the  condonation  by 
a  husband  of  his  wife's  adulterous  inter- 
course, resulting  in  the  birth  of  a  child, 
renders  the  husband  liable  to  support  such 
ehild. 

I  think  it  is  clear  that  the  liability  to 
support  the  child  in  such  a  case  is  on  its 
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real  father,  provided  there  is  independent 
evidence  of  non-access  by  the  mothei^s 
husband,  and  provided  the  mother  shall 
have  bond  fide  separated  from  her  husband 
when  she  takes  proceedings  against  the  real 
father  of  the  child. 

I  make  an  order  against  the  defendant  to 
contribute  4«.  a  week  towards  the  support  of 
the  child  until  it  attains  the  age  of  fourteen, 
and  to  pay  the  costs,  including  £5  b$,  advo- 
cate's fee. 
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Public  Health  (London)  —  Byelaw  —  Old 
building  —  Constructing  anv  water- 
closet — Construction  of  byelaw — Me- 
tropolis Management  Act,  1855  (18  «b 
19  Vict.  c.  120),  s.  202— London  County 
Council  Byelaws  (1900),  17,  21. 

The  appellanU  were  the  ovmevB  of  industrial 
dwellings  erected  before  the  byelaws 
viade  by  the  London  County  Council  in 
1900.  In  1902  the  appellants  resolvtd 
to  substitute  iron  jnpes/or  the  ordinary 
tile  drain  pij)es  communicating  from 
the  water-closets  in  such  buildings  unth 
the  drainSy  and  in  carrying  out  such 
alterations  severed  pans  and  pipes  con- 
nected therewith  which  had  been  broken 
were  repkiced.  The  respondents  con- 
tended that  in  carrying  out  such  altera- 
tions the  ajypellants  were  construct- 
ing a  ^^ water-closet^  unthtn  the  mean- 
ing of  byelaws  17  and  21  of  the  byelaws 
oj  the  Ijondon  County  Council  made  in 
1900.  Byelaw  17  provided  ^^  any  per- 
son who  shall  construct  any  unUer-ctosety 
the  soUpij^  of  which  shall  communicate 
ufith  any  sewer,  and  shall  be  in  conn^ec- 
tion  with  any  other  water-closety*  shall 
cauM  certain  things  to  be  done,  Bye- 
law 21  provided  that  "these  byelaws 
shall  so  far  as  is  practicahle  apply  to 
any  person  who  shall  construct  or  recon- 
struct any  pipe  or  drain  or  other  means 
of  communicating  with  sewers  or  any 
trap  or  apnaratus  connected  thereurith 
so  far  CM  he  shall  effect  any  such  works 
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in  any  buildinq  erected  before  the  con- 
firmation of  these  byelawsy  as  if  the 
same  were  being  constructed  in  a  build- 
ing  newly  erected" 

Held,  that  the  apj>ellants  had  not  "con- 
structed a  water-closet"  within  the 
meaning  of  byelaw  17,  and  that  what 
tvas  done  ukis  not  within  the  purview  of 
byelaw  21. 

Case  stated  by  a  metro|X)litan  ma^strate. 

The  appellant  company,  as  the  owner  of 
No.  1,  Ponsonby  Buildings,  in  the  borough 
of  Southwark,  was  summoned  before  mc  to 
answer  a  complaint  made  by  the  respondent 
that  at  the  premises  above  mentioned  on  or 
about  December  22nd,  1902,  the  appellant 
company  did  construct  or  reconstruct  a 
water-closet,  the  soil  pipe  of  which  com- 
municated with  a  sewer,  and  was  in  connec- 
tion with  another  water-closet  without 
causing  the  trap  of  such  water-closet  to  be 
ventilated  into  the  open  air  at  a  point  as 
hi^h  as  the  top  of  the  soil  pipe,  or  into  the 
soil  pipe  at  a  point  above  the  highest  water- 
closet  connected  with  such  soil  pipe  in  the 
manner  required  by  the  byelaws  made  in 
that  behalf  by  the  London  County  Council, 
in  exercise  of  the  powers  conferred  by  the 
Metropolis  Management  Act,  1855,  which 
byelaws  were  approved  by  the  Local 
Government  Board  on  June  14th,  1901.  At 
the  hearing  before  me  my  decision  on  the 
said  complaint  was  treated  as  a  determina- 
tion of  thirty-two  other  similar  summonses 
obtained  by  the  respondent  in  similar  terms 
relative  to  the  same  Ponsonby  Buildings. 

By  s.  202  of  the  Metropolis  Management 
Act,  1885,  as  amended  by  the  Public  Health 
(London)  Act,  1891,  it  is  provided  that 
,  ,  .  "  the  said  Metropolitan  Board  may 
also  from  time  to  time  make,  alter,  and 
repeal  byelaws  for  regulating  .  .  .  the 
material  of  the  pavement  and  roadway  of 
new  streets  ana  roads,  and  ...  for 
regulating  the  dimensions,  form  and  mode 
of  construction^  and  the  keeping  and  cleans- 
ing and  repainng  of  the  pipes,  drains,  and 
other  means  of  communication  with  sewer^ 
and  the  traps  and  apparatus  connected 
therewith  .  .  .  and  generally  for  carry- 
ing into  effect  the  purposes  of  this  Act  .  ,  , 
provided  also  that  no  penalty  shall  be  im- 
posed by  any  such  byelaws  unless  the  same 
be  approved  by  one  of  his  Migesty^s  princi- 
pal Secretaries  of  State." 

By  the  Local  (3ovemment  Act,  1888,  the 
powers  conferred  on  the  Metropolitan  Board 
of  Works  are  now  vested  in  the  London 
County  Council.    The  Local  Government 
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Board  has  been  substituted  for  one  of  his 
Majesty's  principal  Secretaries  of  State. 

By  the  Public  Health  ^London)  Act,  1891, 
8.  39,  it  is  provided  as  follows  : 

"  (1)  The  County  Council  shall  make  bye- 
laws  with  respect  to  water-closets,  earth- 
closets,  privies,  ashpits,  cesspools,  and  re- 
ceptacles for  dung,  and  the  proper  acces- 
sories thereof  in  connection  with  buildings 
whether  constructed  before  or  after  the 
passing  of  this  Act. 

"  (2)  Every  sanitary  authority  shall  make 
byelaws  with  respect  to  the  keeping  of 
water-closets  supplied  with  sufficient  water 
for  their  eflFective  action. 

"  (3)  It  shall  be  the  duty  of  every  sanitary 
authority  to  observe  and  enforce  the  bye- 
laws  under  this  section,  and  any  directions 
given  by  the  sanitary  authority  under  this 
Act  shall  be  in  accordance  with  the  said 
byelaws,  and  so  far  as  they  are  not  so  in 
accordance  shall  be  void." 

The  facts  and  matters  hereinafter  stated 
were  either  admitted  or  proved  before  me 
at  tlie  hearing  of  the  said  complaint. 

On  October  30th,  1900,  certain  byelaws 
purporting  to  be  made  under  the  powers 
conferred  by  the  said  section  202  of  the 
Metropolis  Management  Act,  1855,  were 
made  dv  the  London  County  Council,  and 
were  submitted  and  confirmed  at  a  subse- 

Suent  meeting  of  the  council  held  on 
November  6th,  1900,  and  the  common  seal 
of  the  council  was  affixed  to  the  said  bye- 
laws on  November  7th,  1900.  The  said  bye- 
laws were  subsequently  approved  by  the 
Local  Goeemment  Board  on  June  14th, 
1901.  A  copy  of  the  said  byelaws,  headed 
London  County  Council  Drainage  Byelaws, 
is  annexed  to  and  forms  part  of  this  case. 

Byelaw  17  of  the  said  byelaws  provides 
that  "  any  person  who  shall  construct  anv 
water-closet,  the  soil  pipe  of  which  shall 
communicate  with  any  sewer,  and  shall  be 
in  connection  with  any  other  water-closet, 
shall  cause  the  trap  of  every  such  water- 
closet  to  be  ventilated  into  the  open  air  at 
a  point  as  high  as  the  top  of  the  soil  pipe 
or  into  the  spil  pipe  at  a  point  above  the 
highest  water-closet,  connected  with  such 
sou  pipe,  and  so  that  the  ventilating  pipe 
shall  have  in  all  parts  an  internal  diameter 
of  not  less  dian  two  inches,  and  shall  be  con- 
nected with  the  arm  of  the  soil  pipe  or  the 
trap  at  a  point  not  less  than  three,  and  not 
more  than  twelve  inches  from  the  highest 
part  of  the  trap,  and  on  that  side  of  the 
water  seal  which  is  nearest  to  the  soil  pipe. 
He  shall  cause  the  joint  between  the  venti- 
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lating  pipe  and  the  arm  of  the  soil  pipe  or 
the  trap  to  be  made  in  the  direction  of  the 
flow.  He  shall  construct  such  ventilating 
pipe  in  drawn  lead  or  of  heavy  cast  iron, 
jirovided  that  in  any  case  where  it  shall  be 
necessary  to  construct  such  ventilating  pipe 
within  a  building  he  shall  construct  such 
ventilating  pipe  m  drawn  lead.  He  shall 
construct  such  ventilating  pipe  whether  in- 
side or  outside  a  building  so  tnat  if  the  pii)e 
be  of  lead  its  weight  shall  not  be  less  than 
45  lb.  per  12  ft.  length,  and  if  the  pipe 
be  of  iron,  its  thickness  shall  not  be  less 
than  fV  inches,  and  its  weight  not  less 
than  25  lb.  per  6  ft.  length.  He  shall  in 
all  cases  cause  the  joints  in,  and  the  connec- 
tions to  such  ventilating  pii)e  to  be  made  in 
the  same  manner  as  if  such  ventilating  pipe 
were  a  soil  pipe.'' 

Byelaw  21  of  the  said  byelaws  provides 
that  "these  byelaws  shall,  so  far  as  prac- 
ticable, apply  to  any  person  who  shall 
construct  or  reconstruct  any  pipe  or  drain 
or  other  means  of  communicating  with 
sewers  or  any  trap  or  apparatus  connected 
therewith,  so  far  as  he  .snail  effect  any  such 
works  in  any  building  erected  before  the 
•onfirmation  of  these  byelaws  as  i^  the 
same  were  being  constructed  in  a  building 
newly  erected." 

Byelaws  made  by  the  London  County 
Council  under  the  Public  Health  (London) 
Act,  1891,  s.  16  (2),  on  October  10th,  1901, 
and  June  2nd,  1893,  and  s.  39  (1),  on  June. 
1893,  which  were  all  approved  by  the  Local 
Government  Board  were  also  put  in  at  the 
hearing. 

The  appellant  company  own  certain  build- 
ings known  as  Ponsonby  Buildings,  situate 
and  being  in  the  metropolitan  borough  of 
Southwark,  which  are  divided  into  tene- 
ments sometimes  of  three  rooms,  in  other 
cases  of  two  rooms,  and  in  other  cases  of 
one  room.  The  said  buildings  contain  up- 
wards of  100  water-closets,  the  pans  wherein 
communicate  with  soil  pipes  which  ulti- 
mately, through  intermediate  drains,  empty 
into  a  sewer. 

The  said  buildings  were  erected  in  the 
year  1886  or  1887  (before  the  said  byelaws 
were  made)  by  the  apijellants  who  have 
numbers  of  similar  buildings  in  various 
parts  of  the  metropolis,  all  of  which  (includ- 
ing Ponsonby  Building)  are  intended  to 
supply  d wel  lin^  for  artisans.  The  Ponsonby 
Buildings  are  situated  in  the  new  borough 
of  Soutnwark  and  were  provided,  when 
built,  with  a  system  of  drainage. 

At  the  end  of  the  year  1902,  the  appel- 
lants resolved  to  substitute  for  the  ordinary 
tile  drain  pipes  of  which  the  drains  of  the 
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said  buildings  communicating  with  the 
sewers  were  constructed,  iron  pipes  so  that 
the  drains  should  continue  m  the  same 
condition  and  be  of  the  same  number  as 
before,  but  the  materials  of  which  they  were 
formed  would  be  iron  pipes  instead  of 
earthenware.  The  said  work  was  accord- 
ingly carried  out,  and  it  was  in  the  course 
of  carrying  out  such  alterations  that  the 
matter  complained  of  by  the  respondents 
arose. 

The  said  buildings  are  constructed  (as  is 
also  to  be  inferred  from  the  said  block  plan) 
in  blocks  and  consist  of  several  floors.  On 
each  floor  there  are  water-closets.  Outside 
the  building  there  is  a  soil  pipe  of  five  inches 
diameter  which  runs  up  outside  the  build- 
ings and  communicates  at  the  lower  end 
directly  or  by  intermediate  pipes  with  the 
said  drains  and  runs  up  to  over  the  height 
of  the  whole  building,  tne  top  being  open  so 
as  to  form  an  open  ventilating  pipe.  The 
pans  inside  the  water-closets  on  each  floor  are 
connected  by  pipes  sealed  with  a  water  seal 
with  a  soil  pipe  five  inches  in  diameter  outside 
these  connecting  pipes,  which  are  four  inches 
in  diameter.  To  each  block  there  are  two 
soil  pipes.  Evidence  was  given,  and  not 
cross-examined  to,  that  the  said  respective 
diameters  of  fonr  inches  and  five  inches  and 
the  open  ventilating  character  of  the  outside 
soil  pipe  were  selected  and  so  constructed 
with  a  purpose,  and  they  were  intended 
amongst  other  things  to  prevent  any  syphon- 
age  from  the  said  pans  and  connecting 
pipes.  The  water-closets  beside  the  pans  and 
connecting  pipes  contained  the  flushing 
apparatus  and  all  the  other  necessary  fittings 
of  a  water-closet. 

Evidence  was  given  on  behalf  of  the  appel- 
lants, and  not  cross-examined  to.  that  long 
before  the  present  cause  of  complaint  arose, 
and  quite  apart  from  it,  as  well  as  in  con- 
nection with  the  present  proceedings,  very 
exhaustive  experiments  had  been  made  not 
onlv  at  the  said  buildings  but  at  other 
buildings  similarly  constructed  and  arranged 
belonging  to  the  appellant  company  and 
another  tar^  industnal  dwelling  company, 
and  that  it  had  been  found  practically 
impossible  to  produce  any  syphonage  from 
the  pans  or  traps  of  the  water-closete,  and  I 
was  satisfied  that  under  ordinary  conditions 
such  syphonage  was  impossible. 

Evidence  was  also  nven,  and  not  cross- 
examined  to,  that  with  the  system  of  soil 
pipes  in  use  at  the  said  buildings  and  the 
construction  of  the  drainage  it  was  prac- 
tically impossible  to  have  any  regurgitation, 
that  IS  the  forcing  back  of  foul  gases  from 
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the   drains    through    the   soil   pipes  and 
through  the  pans  into  the  closets. 

Counsel  for  the  respondent  contended  that 
all  this  evidence  was  not  material  to  the 
issues  raised  by  the  summons  and  did  not 
cross-examine  or  call  evidence  to  contradict 
the  evidence  called  on  this  part  of  the  case 
by  the  appellant.  I  saw  no  reason  to  doubt 
the  evidence  called  for  the  appellants. 

Evidence  was  given  before  roe,  and 
not  cross-examined  to,  that  the  means 
prescribed  by  the  said  byelaws  and  the 
means  adopted  at  the  said  buildings  are 
not  the  only  means  for  preventing  syphon- 
age or  regurgitation  and  that  there  are 
means  of  preventing  the  evils  intended  to 
be  guarded  against  other  than  by  anti- 
syphonage  pipes.  Evidence  was  also  given 
to  show  that  the  construction  of  pipes, 
etc.,  in  accordance  with  byelaw  17,  in  old 
buildings  might  be  a  matter  imposing  a 
large  expenditure,  and  if  it  had  to  be  under- 
taken b^  the  appellants  and  other  com- 
panies of  the  same  sort  in  all  their  buildings 
would  put  them  to  an  expense  of  many 
thousands  of  pounds  and  seriously  draw 
upon  the  means  of  providing  such  dwellings 
as  it  is  the  object  of  such  companies  to 
provide. 

Correspondence  between  Dr.  Millson,  the 
medical  ofiicer  for  the  borough  of  South- 
war  k,  and  the  chairman  of  the  appellant  com- 
pany, was  read,  and  a  copy  is  annexed  hereto 
and  forms  part  of  this  case.  I  came  to  the 
conclusion  from  this  correspondence  and 
from  the  evidence  called  before  me  that 
nothing  had  been  done  by  the  appellants  to 
alter  tne  closets  or  pipes  further  than  the 
reconstruction  or  replacing  of  several  pans 
and  pipes  connected  therewith  (and  with  the 
soil  pipe)  which  had  been  broken  in  the 
course  of  changing  the  said  soil  pipe  or  in 
the  ordinary  wear  and  tear  in  the  user  of  the 
said  buildings. 

The  respondents  contended  that  in  the  cir- 
cumstance aforesaid  it  was  necessary  to  affix 
anti-syphonage  pipes,  such  as  are  required 
by  byelaw  17,  in  every  closet  and  on  every 
floor  where  such  renovations  had  been  made 
throughout  the  said  buildings. 

It  was  contended  on  behalf  of  the  appel- 
lant company : 

(1)  That  the  work  executed  by  the  appel- 
lants as  in  this  case  described  was  not  "  a 
construction  "  or  "reconstruction"  of  a  water- 
closet  within  the  meaning  of  the  said  byelaws. 

(2)  That  bvelaw  21  did  not  apply  or  in- 
corporate byelaw  17  in  any  case  or  at  alL 

(3^  If  byelaw  21  does  apply  to  byelaw  17, 
neither  byelaw  imposed  on  the  appellant 
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company  the  obligation  of  doing  works  the 
omission  to  do  which  is  complained  of. 

(4)  That  there  was  no  power  under  s.  202 
of  the  Metropolis  Management  Act  to  make 
byelaws  17  and  21  of  the  said  byelaws 
or  either  of  them,  that  they  are  therefore 
both  or  either. ti/^ra  vires, 

(5)  That  the  said  byelaws  17  and  21 
were  unreasonable  in  regard  to  old  build- 
ings constructed  before  the  byelaws  were 
made,  inasmuch  as  .such  byelaws  provided 
only  one  of  several  means  of  attaining  the 
same  end  and  as  effectively,  and  that  such 
byelaws  (if  applicable  at  all)  purported  to 
extend  alike  to  buildings  already  provided 
and  those  not  provided  with  efficient  means 
of  ijreventing  syphonagc,  and  that  the  appli- 
cation of  the  byehiws  would  or  might  entail 
nnnecessfvry  expense,  and  that  any  of)eration 
on  one  closet  of  a  series  involved  alteration 
of  and  expenditure  on  the  whole  series  con- 
nected with  the  same  soil  pipes. 

It  was  contended  on  behalf  of  the  res- 
pondents : 

(1)  That  the  said  byelaws  were  not  un- 
reasonable. 

(2)  That  there  was  power  under  s.  202  of 
the  Metropolis  Management  Act,  1855,  to 
make  the  said  byelaws. 

(3)  That  the  said  byelaws  were  applicable 
to  the  circumstances  existing  and  works 
done  at  the  said  buildings. 

(4)  That  compliance  with  the  said  bye- 
laws was  practicable  and  that  the  said  bye- 
laws therefore  applied  to  the  said  works. 

(5)  That  the  said  works  amounted  to  the 
construction  of  a  water-closet  within  the 
meaning  of  the  said  byelaws. 

(6)  That  the  said  byelaws  had  not  been 
complied  with. 

(7)  That  such  noncompliance  was  deliber- 
ate in  view  of  the  correspondence  above 
referred  to. 

I  took  time  to  consider  and  delivered  my 
written  decision  as  follows : 

The  question  in  this  case  is  one  of  con- 
siderable practical  importance  and  has  been 
deliberately  raised  by  the  defendants  as  a 
matter  of  princii)le.  The^  are  the  owners 
of  certain  industrial  dwellings  known  as  the 
Ponsonby  Buildings,  erected  before  the  con- 
firmation of  tiie  Drainage  byelaws  of  1901, 
made  under  s.  202  of  the  Metropolis 
Management  Act  of  1885,  and,  in  December, 
1902,  owing  to  the  substitution  of  an  iron 
pipe  or  drain  for  one  of  ordinary  Doulton 
ware,  they  found  it  necessary  to  put  new  traps 
and  pans  connected  with  thirty-three  water- 
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closets  in  their  buildings.  They  were  then 
informed  by  the  local  authority  that  these 
new  traps  to  the  water-closets  must  be  fitted 
with  anti-syphonage  pipes  in  accordance 
with  byelaw  17  of  the  London  County 
Council  dndnaffe  byelaws,  because  by  bye- 
law  21  the  saia  byelaws  were  made  appli- 
cable to  new  work  in  old  buildings  so  far  as 
practicable.  The  defendants  refused  to 
comply  on  the  grounds  that  these  byelaws 
were  inapplicable  and  were  unreasonable 
and  it  is  now  further  contended  that  they 
are  ultra  vires.  The  local  authority  there- 
upon took  out  thirty-three  summonses  for 
noncompliance  in  the  case  of  each  of  the 
thirty-three  closets  in  order  that  these 
questions  may  bo  settled  in  a  court  of  law. 
There  does  not  appear  to  be  any  material 
dispute  as  to  fact^  but  the  defendants  in 
oroer  to  support  their  contention  as  to  the 
unreasonableness  of  the  byelaws  have  called 
evidence  before  me,  which  has  not  been 
cross-examined  to,  to  show  that  the  soil 
pipes  in  their  buildinj^  are  of  such  a 
dimension,  namely  five  inches  in  diameter, 
that  the  evils  of  syphonage,  to  prevent 
which  these  byelaws  have  been  made, 
cannot  jKissibly  occur,  and  that  the  expense 
which  must  be  entailed  by  compliance  with 
the  byelaws  is  so  great  as  to  make  the 
application  impracticable.  Mr.  J)odd,  for 
the  local  authority,  contends  that  I  have  no 
right  to  consider  anv  question  except  the 
application  of  the  byelaw  and  its  prac- 
ticability. I  have  with  some  reluctance 
come  to  the  conclusion  that  this  contention 
is  right.  The  byelaws  admit  of  no  excep- 
tion for  the  case  of  new  buildings  which 
contain  a  system  of  dminage  where  there  is 
no  probability  of  syphonage,  and  I  do  not 
think  I  am  at  liwrty  to  create  such  an 
exception  in  the  case  of  old  buildings  to 
which  the  byelaws  apply.  If  this  were 
possible  a  dispute  might  be  raised  in  each 
case,  and  the  byelaws  would  be  rendered 
practically  valueless.  I  set  aside,  therefore, 
the  question  of  whether  the  byelaw  is  neces- 
sary or  even  useful  in  the  jiarticular  case 
before  me.  Then  as  to  its  practicability  I 
do  not  think  that  there  is  any  evidence  before 
me  that  compliance  with  the  byelaw  is  not 
practicable.  The  figures  given  for  the 
prol»ble  expenses  go  far  beyond  the  case 
oefore  me,  and  do  not  touch  the  auestion  of 
practicability,  so  that  I  do  not  think  they 
ought  to  affect  my  judgment. 

The  words  "  so  far  as  practicable  "  in  my 
opinion  are  intended  for  cases  where  large 
structural  alterations  or  demolition  of  build- 
ings would  be  necessitated  by  the  applica- 
tion of  the  byelaw,  which  is  not  the  case 
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here.  I  think,  therefore,  that  the  applica- 
tion is  practicable.  Then  I  have  to  consider 
whether  the  work  done  involves  the  applica- 
tion of  the  byelaws  to  these  traps.  In  my 
opinion  they  do.  Mr.  Danckioerts  contends 
that  the  words  most  involve  a  reconstruction 
of  the  rooms  in  which  the  water-closets  are 
placed,  or,  at  any  rate,  of  the  svstem  of 
water-closets,  but  I  think  the  words  used  in 
b^'elaw  21  are  intentionally  ^ider  than  that, 
and  specifically  apply  to  every  trap  or 
apparatus  connected  with  a  pipe  or  drain  or 
other  means  of  communicating  with  sewers 
starting  from  the  water-closet^  and  not  only 
such  a  trap  as  communicates  from  the  drain 
direct  into  the  sewer.  Two  other  questions 
remain — ai*e  these  byelaws  under  s.  202  ultra, 
mresy  and  are  they  unreasonable?  As  to 
the  first,  I  am  of  opinion  that  the  byelaws 
are  not  ultra  vireSj  becaiise  s.  202  is  intended 
to  deal  with  "pi[jes,  drains,  and  other  means 
of  communication  with  sewers,  and  the 
traps  and  apparatus  connected  therewith," 
and  byelaw  17  specifically  deals  with  traps 
of  any  water-closets  the  soil  pipe  of  which 
communicates  with  a  sewer,  and  not  with 
the  character  of  the  water-closet  itself, 
which  rightly  comes  under  s.  39  of  the  Act 
of  1891.  As  to  the  second  question,  if  I  felt 
justified  in  pronouncing  an  opinion  as  to  the 
reasonableness  of  the  byelaw  as  applied  to 
this  building  I  should  have  great  hesitation 
in  deciding  the  case,  but  I  have  already  said 
that  I  do  not  feel  so  justified,  and  as  to  the 
wider  question  of  reasonableness  of  the 
byelaw  generally  I  cannot  doubt  that  it  has 
been  made  by  the  London  CJounty  Ck)uncil, 
and  approv<jd  by  the  Local  Government 
Board,  tor  good  cause,  and  there  app|ears  to 
have  been  unusual  deliberation  in  the 
making  of  them,  seeing  that  they  were  con- 
firmed by  the  County  Council  on  November 
7th,  1900,  and  approved  by  the  Local 
Government  Board  on  June  14th,  1901. 
Under  these  circumstances  I  cannot  hold 
that  they  are  unreasonable,  though  I  regret 
that  there  is  no  proviso  for  the  case  where 
it  is  proved  that  there  is  practically  no 
danger  of  syphonage.  There  are  other 
dangers  no  doubt  connected  with  pipes  of 
too  large  a  diameter,  and  it  may  well  m  that 
the  autnorities  have  felt  that  the  only  safe 
way  of  dealing  with  so  difficult  and 
dangerous  a  matter  is  by  such  hard  and  fast 
rule,  and  so  long  as  it  exists  the  local 
authority  is  bound  to  enforce  it  unless  they 
can  obtain  the  sanction  of  the  Local  Govern- 
ment Board  to  some  relaxation  of  the  rule 
for  a  particular  case,  and  I  have  no  alterna^ 
tive  but  to  convict  the  defendants.    There 
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will  be  a  fine  of  40«.  and  £10  10s.  costs  on 
one  summons  and  2$.  on  the  other 
summons. 

The  question  for  the  opinion  of  this 
honourable  court  is  whether  my  determina- 
tion was  correct  in  point  of  law. 

(Signed)  Cecil  M.  Chapman. 

BanckwertSy  K.C.  (with  him  Courtkope 
Munroe)^  forthe  appellants. — Thedecision  of 
the  magistrate  was  wrong.  In  the  first  place 
the  byelaws  do  not  bear  the  construction 
put  on  them  by  the  magistrate,  and, 
secondlv  the  byelaw  is  ultra  vires  and  un- 
reasonable because  there  is  no  provision  for 
notice  in  it.  The  London  County  Council 
is  empowered  to  make  these  byelaws  under 
s.  202  of  the  Metropolis  Management  Act^ 
1855.  The  real  question  is  this :  If  aa 
efficient  system  of  drainage  is  in  use  in  an 
old  building  before  the  making  of  such  bye- 
laws and  a  small  alteration  has  to  be  made, 
can  the  sanitary  authoritv  insist  that  the 
whole  system  must  be  altered  to  comply 
with  the  byelaws  ?  That  would  clearlv  be 
unreasonable.  AH  that  has  happened  here 
is  that  an  iron  pipe  has  been  substituted  for 
an  earthenware  pipe.  The  byelaw  more- 
over refers  only  to  the  construction  of  a 
water-closet.  There  has  been  no  construc- 
tion of  a  water-closet  in  the  present  case  at 
all.  Owing  to  the  substitution  of  an  iron 
pipe  for  an  earthenware  pipe  it  has  been 
found  necessary  to  alter  the  pans,  but  that 
does  not  amount  to  the  "  construction  of  a 
water-closet."  A  water-closet  means  the 
whole  apparatus  and  the  room  in  which  it  is 
contained.  It  cannot  be  reasonable  that 
the  whole  of  an  admittedly  efficient  system 
should  be  altered  at  great  expense  to  com- 
ply with  byelaws  made  after  the  establish- 
ment of  such  system  merely  because  of  an 
incidental  repair  to  such  system. 

Avorv,  K.C.  (with  him  podd)^  for  the 
re8|)onaents. — The  question  in  this  case  is,  is 
doing  what  the  appellants  have  done  the 
construction  of  a  water-closet  1  If  so,  the 
byelaw  applies,  but  in  any  case  byelaw  21  is 
applicable,  but  the  appellants  have  con- 
structed, or  reconstructed  a  jnpe  or  drain 
or  other  means  of  communication  with 
sewers  or  trap  or  apparatus  connected  there- 
with. If  ventilation  by  a  separate  pipe  is 
g roper,  whv  should  not  persons  living  in  old 
uitdings  be  compelled  to  adopt  a  proper 
method  of  ventilation  1  Compliance  with 
these  byelaws  is  practicable  and  ought  to 
be  enforced. 

Danckuferts,  K.C.,  in  reply.—Byelaw  21 
is  limited  to  works  begun  after  the  passing 
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of  the  Act.  Bvelaw  17  only  applies  to  the 
construction  of  a  water-closet,  which  is  not 
the  case  here. 

Lord  Alverstone,  C.J.— This  is  an  inter- 
esting and  very  important  case.  In  my 
opinion  the  magistrate  has  gone  too  far,  but 
I  must  say  I  cannot  help  thinking  that  in 
all  probabilitjT  the  view— mistaken,  I  venture 
to  think— which  he  has  taken  of  the  proper 
construction  of  the  byelaw  may  be  largely 
due  to  the  fact  that  a  number  of  points 
appears  to  have  been  taken  and  urged 
before  him  which  in  ray  opinion  are  abso- 
lutely untenable.  With  the  greater  part  of 
Mr.  Avofys  argument  I  agree.  ITie  reason 
wh.v  I  think  the  magistrate  has  gone  too  far 
I  will  explain  in  a  moment.  I  do  not  think, 
fairly  construed,  the  byelaw  has  the  meaning 
which  must  be  put  upon  it  in  order  to 
enforce  these  penalties.  Now  I  wish  to  say. 
as  I  have  ventured  to  point  out  in  many  of 
these  cases  which  have  been  before  us,  that 
these  byelaws  ought  to  be  supported,  except 
in  a  very  clear  case  of  either  their  being 
unreasonable,  which  is  not  a  common  case, 
though  it  does  occur  sometimes,  or  of  a  clear 
case  of  their  not  covering  what  is  complained 
of,  and  particularly  in  connection  with  sani- 
tary byelaws,  beoiuse  it  is  extremely  im- 
portant to  the  local  sanitary  authority  which 
IS  responsible  for  laying  down  sanitary 
byelaws,  that  their  authority  should  ble 
maintained.  It  is  for  that  reason  that  I 
entirely  reject  the  argument,  which  I  will 
not  say  was  actually  made,  but  implied,  that 
because  there  was  an  existing  system  of 
ventilation  in  this  drainage  system  the 
magistrate  should  have  taken  that  into  his 
consideration  in  dealing  with  the  summons 
for  penalties  for  breach  of  the  byelaws.  In 
fact  I  think  that  the  greater  part  of  that 
evidence,  which  he  has  most  fairly  stated,  he 
found  in  favour  of  the  present  appellants, 
that  there  was  very  little  chance  of  regurgi- 
tation and  that  the  system  as  already 
existing  was  such  that  there  might  he 
effective  ventilation  wajs  nihil  ad  rem  for 
the  purpose  of  the  question  before  the  court. 
The  only  question  he  had  to  consider  was 
whether  or  not  on  the  facts  there  was  a 
breach  of  the  byelaw  properly  construed, 
and  that  is  one  of  the  grounds  why  I  think 
matters  which  were  introduced  into  this 
case  may  have  diverted  his  attention  from 
the  real  question.  Again  I  consider  that 
there  was  a  power  to  make  this  byelaw 
under  s.  202  ot  the  Metropolis  Management 
Act,  1855.  I  think  these  general  powers,  as 
has  often  been  pointed  out,  have  to  be 
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construed    differently   where   you   find   a 

Sower  to  make  byelaws  "  for  r^ulating  the 
imension.s,  form  and  mode  of  construction, 
and  the  keeping,  cleansing  and  repairing  ot 
the  pip€«,  arains  and  other  means  of  com- 
municating with  sewers,  and  repairing  of 
the  pipes,  drains  and  other  means  of  com- 
municating with  sewers  and  the  traps  and 
apparatus  connected  therewith,  for  the 
emptying,  cleansing,  closing  and  filling  up 
of  cesspools  and  privies."  When  you  find 
that  in  the  Act  of  1855,  nearly  fifty  years  ago, 

1  have  no  doubt  that  a  byelaw  such  as  here 
purports  to  be  made  under  s.  202  would  in  no 
sense  be  tdtra  vires.  That  is  another  point 
with  which  we  are  pressed,  and  I  think  it 
raises  an  issue  whicn  tends  to  divert  the 
mind  from  a  calm  and  judicial  consideration 
of  what  is  the  proper  construction  to  be  put 
upon  the  byelaw.  A|;ain,  if  I  turn  to  s.  39 
ot  the  Public  Health  (London)  Act,  1891, 
relating  to  byelaws  for  water-closets,  to 
my  mind  it  is  quite  a  uiatter  of  indiffer- 
ence whether  those  powers  are  separate 
or  ancillary  or  even  duplicated.  I  see  no 
reason  why  the  authority  should  not  make 
byelaws  of  this  class  unaer  one  or  other  of 
the  sections.  It  may  be  as  Mr.  Avori/  has 
very  properly  pointed  out,  that  they  thought 
it  better  to  keep  such  byelaws  as  appeared 
more  directly  appropriate  to  s.  202  separate 
from  those  made  under  s.  39.  I  further 
wish  to  say  that  I  shall  adopt  in  this  case 
and  have  previously  said  that  I  absolutely 
feel  bound  by  the  judgment  of  Lord 
Russell,  C.J.,  in  Knue  v.  Johngan,  [1898] 

2  Q.  B.  91,  in  which  he  pointed  out  that  it 
is  only  under  strong  circumstances  that 
byelaws  can  be  held  to  be  unreasonable. 
Therefore  upon  the  main  part  of  Mr.  Avoty's 
argument  I  agree,  because  1  do  not  think 
the  byelaw  is  unreasonable.  I  do  not  think 
it  is  ultra  vires.  All  I  have  to  do  is  to  deal 
with  the  construction  of  it  Here  is  the 
point,  taking  the  facts  as  found  by  the 
magistrate  are  we  obliged  to  come  to  the 
conclusion  that  the  byelaw  is  such  that 
these  facts  ou^ht  not  to  be  held  to  constitute 
a  breach  of  this  byelaw  ? 

Now  it  must  be  remembered  that  when 
you  are  dealing  with  these  matters  the 
statute  does  not  enact  the  byelaw.  The 
local  authority  has  the  power  to  do  it  and 
there  is  power  to  impose  penalties.  There- 
fore there  should  be  at  least  as  much  clear- 
ness and  certainty  as  there  would  be  in  the 
case  of  ordinary  statutes  in  the  byelaws  and 
regulations  made  under  them  by  which  a 
penalty  is  imposed.  I  think  a  person  who 
has  to  make  up  his  mind  with  regard 
to  the  questions  ne  has  to  determine,  as  to 
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what  his  duties  will  be  and  as  to  what  his 
liabilities  will  be,  is  entitled  to  be  told  in 
reasonably  plain  language  what  he  is  to  do, 
and  particularly  so  when  ;^ou  are  dealing 
with  existing  property.  It  is  quite  a  differ- 
ent thing  laying  down  byelaws  with  regard 
to  new  buildings  and  new  constructions  and 
applying  those  oyelaws  to  old  buildings  and 
Old  constructions,  and  I  do  not  think  it  is 
putting  too  great  a  burden  on  the  local 
authority  to  say  that  they  miist  state  in 
reasonably  plain  language  what  are  the 
obligations  put  upon  owners  of  old  property. 
Now  in  this  case,  of  course,  I  take  the  facts 
from  the  case  and  from  nowhere  else.  There 
are  a  large  number  of  dwellings,  the  sanitary 
arrangements  of  which  seem  to  have  been 
carefully  thought  out  at  the  beginning. 
There  was  a  series  of  soil  pipes,  the  ventila- 
tion being  through  the  soil  pipes,  there  were 
drains  sufficient,  communicating  from  ihe 
foot  of  those  soil  pipes  to  the  sewers ;  the 
work  which  was  being  done  was  turning 
the  drains  from  pot  pipes  to  iron  pipes. 
The  soil  pipes  were  not  touched.  In  the 
course  of  altering  the  drain  some  of  the 
pans  and  traps  of  the  closets  were  ii\jured. 
It  is  stated  in  this  way  in  the  case:  "I 
came  to  the  conclusion  from  this  corres- 
pondence and  from  the  evidence  called 
before  me  that  nothing  had  been  done  by  the 
appellants  to  alter  the  closets  and  pipes 
further  than  the  reconstruction  or  replacing 
of  several  pans  or  pipes  connected  therewith 
(and  with  the  soil  pipe)  which  had  been 
broken  in  the  course  of  changing  the  said 
soil  pipe  or  in  the  ordinary  wear  and  tear  in 
the  user  of  the  building."  Now  it  is  agreed 
that  those  words,  "  the  several  pipes,"  mean 
"the  several  drains^"  and  that  there  was 
no  change  of  an  upright  soil  pipe,  which  is 
not  an  unimportant  matter  when  we  come 
to  construe  the  byelaw.  Therefore  the  find- 
ing of  fact  is  that  there  was  nothinf^  done 
for  reconstruction  or  for  the  replacing  of 
the  pans  or  pipes  except  where  they  are 
broken.  So  that  in  effect  on  these  findings 
of  fact  the  County  Council  are  saying  that 
the  provisions  of  the  byelaw,  to  which  1  will 
refer  in  a  moment,  apply  in  a  case  where 
there  is  really  nothing  but  repair  of  the 
closets  and  of  their  traps,  because  there  was 
no  reconstruction  or  intentional  reconstruc* 
tion  of  the  pans  or  traps.  There  was  putting 
them  in  where  they  had  been  broken  by 
ordinary  wear  or  broken  in  the  course  of 
another  operation.  Now  (I  am  not  saying 
they  may  not  do  it  for  a  moment)  if  the 
local  authority  desire  to  say  that  when  you 
repair  any  part  of  an  existing  closet  or 
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repair  the  closet  itself  you  are  bound  to 
remodel  the  ventilation  of  that  closet,  then 
I  think  they  ought  to  say  so  in  plain  words. 
Have  they  said  so  here  1  The  magistrate,  in 
dealing  with  this  matter,  has  gone  a  little 
further  in  his  judgment,  and  I  will  take  the 
finding  in  his  judgment  because  I  do  not 
think  ne  meant  to  differ  from  his  previous 
finding.  This  is  what  he  says:  "Mr. 
panciwerU  contends  that  the  words  must 
involve  a  reconstruction  of  the  rooms  in 
which  the  water-closets  are  placed."  That, 
if  I  may  be  allowed  to  say  so,  is  an  abso- 
lutely untenable  argument,  and  it  is  one 
which  again  I  think  tends  to  complicate  and 
confuse  the  mind  of  the  magistrate,  "  or  at 
any  rate  of  the  system  of  water-closets," 
again  I  think  that  goes  much  too  far,  "  but 
I  think  that  the  words  used  in  byelaw  21 
are  intentionally  wider  than  that,  and 
specifically  apply  to  every  trap  or  apparatus 
connected  with  a  pipe  or  drain  or  other 
means  of  communicating  with  sewers  start- 
ing from  the  water-closet,  and  not  only  such 
a  trap  as  communicates  with  the  drain  direct 
into  the  sewer."  I  have  my  doubts  whether 
or  not  the  magistrate  has  not  gone  a  little 
too  far  in  the  construction  he  has  put  upon 
byelaw  21,  but  for  the  purposes  of  my 
judgment  it  is  not  matenal  to  criticise  or 
deal  with  that  particular  view. 

Now  I  come  to  these  particular  byelaws. 
There  are  a  series  of  byelaws — I  have  gone 
through  them  very  carefully— dealing  with 
the  size  of  the  drams,  the  joints,  the  size  of 
the  pipes,'  and  the  traps  to  the  drains.  I 
refer  to  the  last  paragraph  of  byelaw  4,  to 
the  ventilation  of  drains  m  para^ph  8,  to 
the  use  of  the  soil  pipes  in  a  particular  way 
at  the  end  of  byelaw  8,  to  the  dealing 
with  the  method  of  the  connection  of  sou 
pipes  in  byelaw  11,  and  the  joints  of  soil 

{)i[)es  in  byelaw  11.  Then  comes  bye- 
aw  17.  "Any  person  who  shall  construct 
any  water-closet,  the  soil  pipe  of  which 
shall  communicate  with  any  sewer  and  shall 
be  in  connection  with  any  other  water-closet, 
shall  cause  the  trap  of  every  such  water- 
closet  to  be  ventilated  "  in  a  particular  way. 
that  is  in  a  way  which  is  well  knovm  and 
most  desirable.  Then  follows — I  need  not 
go  through  it— how  that  ventilation  is  to  be 
carried  on  and  what  it  is  to  be.  That  is  the 
provision  with  regard  to  a  particular  method 
of  ventilating  a  water-closet  when  it  is  con- 
structed, or  I  ought  to  say  the  soil  pipe  of  a 
water-closet  and  the  trap  of  the  water-closet 
I  quite  agree  that  if  in  terms  with  regard  to 
an  old  house  when  it  is  brought  under  and 
within  the  purview  of  the  byelaws,  tiie 
local  authorities  have  said  in  reasonable 
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and  fairly  plain  language  that  when  vou 
come  to  touch  the  water-closet  and  when 
you  come  to  repair  a  pan,  or  when 
you  come  to  repair  a  trap  which  is 
broken,  you  have  to  put  in  the  ventilation, 
if  that  byelaw  is  a  perfectly  ^;ood  byelaw— 
and  I  see  no  reason  why  it  should  not 
be— the  penalty  ought  to  be  enforced.  But 
what  really  does  byplaw  21  say]  It  is 
a  general  byelaw,  without  specific  direc- 
tions, meant  to  applv  to  old  buildings : 
"These  byelaws  shall  so  far  as  is  prac- 
ticable apply  to  any  person  who  shall  con- 
struct or  reconstruct  any  pipe  or  drain  or 
other  means  of  communicating  with  sewers 
or  any  trap  or  apparatus  connected  therewith, 
so  far  as  he  shalfeffect  any  such  works  in  any 
building  erected  before  the  confirmation  of 
these  byelaws,  as  if  the  same  were  being 
constructed  in  a  building  newly  erected." 
I  think  you  have,  therefore^  to  read  that, 
reading  it  most  strongly  agamat  the  person 
who  is  doing  the  work  which  he  is  efltecting 
in  any  buildinc,  he  is  to  obey  the  byelaws. 
The  words  to  oe  noted  are  "  construct  or 
reconstruct "  with  regard  to  any  old  build- 
ing. Therefore  it  means  he  may  construct 
or  reconstruct  a  pipe  or  drain,  construct  or 
recouBtruct  a  trap,  and  construct  or  recon- 
struct the  apparatus  connected  therewith. 
Now,  I  neea  not  go  through  the  byelaws 
again.  There  are  many  byelaws,  but  with 
regard  to  each  of  the  provisions  in  these 
byelaws  they  do  give  specific  instructions 
what  is  to  be  done  as  to  the  pipes,  as  to  the 
drains,  as  to  the  traps,  and  as  to  the  ap- 
paratus connected  therewith. 

Now,  is  it  right  to  say  that  work 
done  under  that  oyelaw  must  necessarily 
amount  to  constructing  a  water-closet  under 
byelaw  17  ]  It  seems  to  me  that  is  going 
a  great  deal  too  far  ?  It  seems  to  me 
that  if  the  local  authority  mean  or  meant 
to  say  that  putting  in  a  new  trap  is  con- 
structing a  water-closet,  or  that  putting  in 
a  new  pan  is  constructing  a  water-closet ; 
or,  to  put  it  more  fairly,  if  they  mean  doing 
necessary  repairs,  because  in  doing  some 
other  work  they  may  have  broken  a  part  of 
the  water-closet,  is  to  bring  byelaw  17  into 
operation^  thev  ought  to  say  so  in  plain 
words.  I  think  that  is  not  imposing  on  the 
local  authority  a  greater  obligation  than  is 
necessary,  having  regard  to  the  very  im- 
portant rights  they  have  of  interfering  with 
private  rights  in  the  interests  of  public 
nealth.  For  these  reasons  I  have  come  to 
the  conclusion  that  this  byelaw  21  does  not 
tell  a  person,  by  the  most. strict  or  liberal 
interpretation  of  its  terms,  that  if  he  does 
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repair  a  trap,  or  if  he  does  repair  a  pan,  he 
is  construcUng  a  water-closet. 

There  is  one  argument  which  I  must  say 
I  do  not  think  must  be  overlooked,  and  it 
struck  me  vesterday,  when  the  byelaws  were 
being  read  by  Mr.  Avory^  as  a  very  strong 
confirmation  of  this,  lliey  originally  had 
a  previous  byelaw  under  s.  39,  dealing  with 
exactly  the  same  thing,  and  in  that  byelaw 
they  use  these  words :  "  If  he  shall  con- 
struct any  water-closet,  or  shall  affix  or 
fit  any  trap  to  any  existing  water-closet,  or 
in  connection  with  a  soil  pipe  which  is  itself 
in  connection  with  any  other  water-closet, 
he  shall  cause  the  trap  of  every  such  water- 
closet  to  be  ventilated  into  the  open  air  at 
a  point  as  high  as  the  top  of  the  soil  pipe, 
or  into  the  soil  pipe  at  a  point  above  the 
highest  water-closet  connected  with  such 
soil  pipe,"  and  he  shall  do  certain  things. 
I  quite  agree  with  Mr.  Banckwerts'  argu- 
ment that  a  man  must  be  presumed  to 
know  of  this  code,  especially  if  he  is  a 
builder  or  the  mana^r  of  a  ^reat  property  ; 
there  is  no  hardship  on  hira.  tie  has  a 
code  under  ss.  39  ana  202.  Ho  knows  that 
under  the  code  under  s.  39,  as  it  originally 
was,  there  was  this  byelaw:  "If  he  shall 
construct  any  water-closet,  or  shall  fix  or 
fit  any  trap  to  any  existing  water-closet  or 
in  connection  with  a  soil  pipe  which  is 
itself  in  connection  with  any  other  water- 
closet,  he  shall  cause  the  trap  of  every  such 
water-closet  to  be  ventilated  in  the  of^en 
air  at  a  point  as  high  as  the  top  of  the  soil 
pipe  or  into  the  soil  pipe  at  a  point  above 
the  highest  water-closet."  I  think  it  is  not 
unimportant  to  observe,  as  Mr.  Avory 
pointed  out,  that  that  byelaw  is  repealed, 
and  the  new  one  comes  into  force  as  on  the 
same  date.  I  must  say  I  think  if  it  were 
intended  to  make  any  fixing  of  a  trap,  or, 
still  more,  the  repairing  of  a  trap,  or  the 
fixing  of  a  pan  or  the  repairing  of  a  pan, 
equivalent  to  constructing  a  water-closet, 
when  they  have  abandoned  one  form  of 
expression  and  adopted  another,  at  least 
they  ought  to  make  it  plain. 

Notwithstanding  the  difficulties  arising 
in  this  case,  I  have  come  to  the  conclusion 
that  this  byelaw  is  not  sufficient  to  make 
that  which  was  being  done  on  the  admitted 
facts  of  this  case  the  constructing  of  a 
water-closet  within  byelaw  17 ;  and  that 
being  so,  I  think  these  penalties  ought  not 
to  be  enforced.  I  feel  sure  I  need  not  say 
I  wish  it  distinctly  to  be  understood  that 
in  giving  this  judgment  I  have  not  adopted 
any  of  tne  arguments  as  to  ultra  viresy  or 
as  to  the  limiting  of  any  of  the  powers 
or  rights  of  the  local  authority  under  a 


Digitized  by 


J^oogle 


THE   JtrSXIC^E   01?  Tflfi   PfiAC^. 


Metropolitan  Industrial  Dwellings 
Co.  V,  Long. 

byelaw  properly  framed ;  but  I  think, 
having  regard  to  the  old  and  repealed 
byelaw,  and  to  the  new  and  existing  bye- 
law,  the  local  authority  have  not  brought 
what  was  admittedly  done  in  this  case 
within  the  purview  of  byelaw  21  of  the 
new  rules.  For  these  reasons  I  think  the 
appeal  must  succeed. 

Lawrange,  J.-  I.  am  entirely  of  the 
same  opinion.  It  is  impossible  to  read  the 
byelaw  3,  under  s.  39,  and  byelaws  17  and 
21,  under  s.  202,  without  seeing  there  is  a 
great  distinction.  Byelaw  3  distinctly  states 
that  which  the  county  council  wish  to  carry 
out,  and  if  it  had  been  in  existence  it  would 
have  been  an  answer  to  the  whole  of  this 
case.  There  is  no  doubt  whatever  about 
that.  If  a  ijerson  constructs  a  water-closet 
or  fixes  a  trap  to  an  existing  water-closet 
connected  witn  a  soil  pipe,  he  should  venti- 
late it,  and  so  on.  That  is  stil]  to  be 
enforced  by  the  two  byelaws  17  and  21. 
I  quite  agree  with  what  my  lord  has  said 
as  to  byelaw  17.  That  can  apply  only  to 
the  construction  of  a  water-claset.  It  is 
simply  confined  to  the  construction  of  a 
water-closet — not  to  the  room  of  a  water- 
closet,  but  what  is  generally  known  as  a 
water-closet  and  its  apparatus.  It  applies 
only  to  construction.  If  a  person  con- 
structs a  water-closet,  then  that  has  to  be 
ventilated  in  a  certain  way.  When  you 
come  to  byelaw  21  (the  whole  question  is 
whether  the  facts  of  this  case  can  \>e 
brought  under  byelaw  17),  it  seems  to  me 
it  is  entirelv  different,  and  that  it  has 
nothing  in  the  world  to  do  with  byelaw  17 
at  all.  All  it  says  is  thus :  "  These  byelaws 
shall  so  far  as  practicable  apply  to  any 
person  who  shall  construct  or  reconstruct 
any  pipe  or  drain  or  other  means  of  com- 
municating with  sewers  or  any  trap  or 
apparatus  connected  therewith.  That  is 
not  the  matter  which  was  treated  fully, 
distinctly  and  clearly  in  byelaw  3,  which 
was  repealed,  and  I  supi)ose  these  two  bye- 
laws were  supiiosed  to  oe  substituted  for 
the  byelaw  which  was  so  repealed.  All  I 
can  say  is  that  the  byelaw  which  was 
repealed  was  perfectly  clear,  but  instead  of 
that  the  county  council  adopted  two  other 
byelaws,  one  of  which,  in  my  judgment^ 
does  not  apj[)1^  at  all,  and  with  regard 
to  the  other  it  is  difficult  to  see  how  the 
facts  of  this  case  can  be  brought  under  it. 
I  therefore  agree  with  the  judgment  of  my 
lord. 

Kennedy,  J.— I  have  come  to  the  same 
conclusion.    I  entirely  concur  in  the  judg- 
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ment  of  my  lord,  and,  as  I  shall  not 
express  it  so  well  myself,  I  need  not 
repeat,  and  I  adopt  what  my  lord  has 
said  with  regard  to  the  untenableness  of 
all  the  other  arguments  addressed  to  us 
against  the  contention  of  the  county 
council  in  this  matter.  My  difficulty  has 
been,  sfxeaking  for  myself  with  complete 
satisfaction  as  to  the  question  of  the  appli- 
cability of  byelaws  17  and  21,  on  the  com- 
bined effect  of  which  the  case  for  the 
respondents  rests,  that  the  application  of 
those  is  not  a  question  of  fact,  and  that  the 
Question  of  fact  has  not  been  decided  by 
the  magistrate,  so  that,  whether  we  agree 
with  him  or  not,  if  there  was  any  evidence 
we  should  not,  ol  courses  sitting  here,  have 
any  right  to  review  his  aecision.  If  it  was 
open  to  me  to  take  a  more  liberal  view  than 
I  think,  in  justice,  I  can  of  the  effect  to  be 
given  to  byelaws  17  and  21  together,  I 
should  have  felt  a  good  deal  of  difficulty  in 
assenting  to  a  reversal  of  the  magistrate's 
decision.  I  think  there  may  be  many  cases 
in  which  it  may  be  a  question  of  fact 
whether  or  not  what  has  been  done  has 
amounted  to  a  construction  or  reconstruc- 
tion ;  but,  upon  the  whole.  I  think  my  lord 
has  correctly  expressed  what  ought  to  be 
our  conclusion  here,  considering  that  the 
effect  of  these  byelaws  is,  in  the  case  of 
a  breach,  to  subject  the  person  committing 
the  breach  to  penalties  such  as  are  pre- 
scribed, and  we  ought  to  construe  the 
matter  therefore  with  strictness.  So  con- 
struing it,  I  am  unable  to  see,  on  the  whole, 
that  a  case  has  been  inade  out  by  the 
county  council  for  charging  that  there  has 
been  in  what  has  been  done  that  which 
could  be  fairly  taken  under  byelaws  17  and 
21  together  to  be  a  construction  or  recon- 
struction of  a  water-claset,  using  that  term 
in  the  most  liberal  way.  It  would  have 
been  easy,  as  my  lord  has  pointed  out,  for 
example,  in  byelaw  21,  to  have  said : 
'*  These  byelaws  shall  so  far  as  practicable 
apply  to  a  person  who  shall  construct  or 
reconstruct,  and  so  on,  and  then  to  have 
said :  "  And  a  person  so  constructing  or 
reconstructing  snail  be  taken  to  be  con- 
structing or  reconstructing  a  water-closet 
under  byelaw  17."  Unfortunately^  I  think, 
in  one  sense,  merely  looking  at  it  in  the 
public  interest,  they  have  spoken  of  con- 
structing or  reconstructing  a  pipe  or  drain 
or  other  means  of  communicating  with 
sewers  or  any  trap  or  apparatus.  It  is 
sought  under  those  words  to  say  if  you  are 
so  doing  you  are  constructing  a  water-closet 
ilnder  byelaw  17.  They  have  not  in  terms 
said  so,  and  I  think,  in  the  nature  of  things, 
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one  is  not  justified  in  saying  that  one 
ou^ht  to  put  that  construction  on  the  words 
which  would  sulyect  to  a  penalty,  without 
those  words  being  much  more  clearly 
expressed  so  as  to  make  the  application 
of  byelaws  17  and  21  to  a  case  like  the 
present  quite  plain  to  a  reasonable  man. 

Ajjpeal  allowed. 

Solicitors  for  the  appellants  :  Burgess, 
Taylor  and  Tryon. 

Solicitor  for  the  respondents :  O.  C. 
Topham. 
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KING'S  BENCH  DIVISION. 


Before  Lord  Alverstone,    L.C.J.,    Law- 
RANCE  and  Kennedy,  JJ. 

December  16,  1903. 

London  School  Board  v,  Fulham 
Borough  Council. 

Local  Government — Public  Health — New 
drainage  system  —  Direction  as  to 
removal  of  old  disused  drains— Non- 
compliance with  direction — Validity  of 
direction— Sections  83  and  76  of  the 
Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120). 

The  ajmellants  in  niaking  certain  drains 
and  connected  works  at  EveringUm 
Street  Board  School^  FuLluim^  in  the 
MetronoliSy  were  directed  by  the  respond- 
ents tftat  all  ^^old  brick  and  other  dis- 
used drains  at  Everington  Street  Board 
School^  be  broken  up  and  destroyed  and 
the  materials  forming  them,  and  all  foul 
and  sevHige-charged  earth  and  other 
stUfsUinces  carefmly  removed  from  the 
premises,  dry  earth  or  ballast  or  brick 
rubbish  oeing  brought  in  if  necessary  in 
the  place  of  them.  .  .  .  When  the 
drains  and  connected  works  were  laid, 
the  appellant^  agents  undertook  to 
comply  with  the  respondent^  reaulatums 
ana  byelaws  of  which  the  above-men- 
tioned direction  was  one,  purporting  to 
have  been  made  under  the  Metropolis 
'  Management  Act,  1855.  The  drains 
and  connected    toorUs  were  thereupon 
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connected  with  the  sewer  by  order  of  tfie 
the  respondents.  The  apjfellants  did  not 
ccmijily  with  the  aJbove-mentioned  direc- 
tion and  they  toere  fined  by  a  metropoli- 
tan magistrate  on  the  ground  that  the 
drains  and  connect^  toorks  were  found 
on  inspection  not  to  have  been  made  or 
provided  according  to  the  directions  and 
regulations  of  the  respondents  vnthin 
the  terms  of  s.  83  of  the  Metropolis 
Management  Act,  1855. 

Held,  that  havina  regard  to  ss,  83  and  76  of 
the  Metropolis  Management  Act,  1855, 
the  decision  of  the  magistrate  was  right. 

Case  stated  by  one  of  the  magistrates  for 
the  police  courts  of  the  metropolis  for  the 
opinion  of  the  High  Court. 

The  appellants  are  the  School  Board  for 
London  and  the  respondents  are  the  Council 
of  the  Metropolitan  Borough  of  Fulham. 

On  February  13th  and  May  15th,  1902, 
the  appellants  appeared  before  the  said 
magistrate  to  answer  a  complaint  made  by 
John  Charles  Jackson,  medical  officer  of 
health  for  the  borough  of  Fulham,  for  that 
they,  being  the  owners  of  certain  premises 
known  as  the  Everington  Street  Board 
School  in  the  said  borough  did,  when  con- 
structing the  drainage  thereat  *'  make  and 
provide  the  drains  and  connected  works  and 
apparatus  at  the  said  premises,  not  accord- 
ing to  the  directions  of  the  Council  of  the 
said  Metropolitan  Borough  of  Fulham, 
whereby  the  defendants "  --  the  present 
appellants  — "  were  in  pursuance  of  the 
Metropolis  Local  Manageuient  Act,  1855, 
s.  83.  directed,  that  in  making  and  provid- 
ing tne  said  drains  and  connected  works  and 
apparatus^  all  brick  and  other  disused  drains 
at  the  said  premises  should  be  broken  up 
and  destroved  and  the  material  forming 
them  and  all  foul  and  sewage-charged  earth, 
and  other  substances  carefuUv  removed  from 
the  said  premises,  dry  earth  or  ballast  or 
brick  rubbish  being  brought  in  if  necessary 
in  place  of  them,  contrary  to  the  statute  in 
that  case  made  and  provided.'' 

The  following  tacts  were  proved  or 
admitted  before  the  magistrate.  The 
Vestiy  of  the  Parish  of  Fulnam  had  in  or 
about  the  vear  1894  made  certain  regula- 
lations  and  directions  as  to  drainage  of 
houses  and  buildings  and  the  construction 
of  water-closets  in  their  district  which  pur- 
ported to  be  made  pursuant  to  18  <k  19  Vict, 
c.  120,  ss.  73—79,  82  and  85  ;  25  <k  26  Vict, 
c.  102  s.  88 ;  and  54  <k  55  Vict.  c.  76,  ss.  37, 39. 
[A  copy  of  the  regulations  was  annexed  to 
and  formed  part  of  the  caae.]    Regulation 
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No.  29  is  as  follows :  "  All  old  brick,  and 
other  disused  drains  shall  be  broken  up  and 
destroyed  and  the  materials  forming  them 
and  all  foul  and  sewage-charged  earth  and 
other  substances  carefully  removed  from  the 
premises,  dry  earth  or  ballast  or  brick  rub- 
bish being  brought  in  if  necessary  in  place 
of  them." 

The  respondents  are  the  successors  of  the 
Fulham  Vestry,  and  adopted  and  confirmed 
the  regulations  and  directions  aforesaid. 

The  School  Board  are  the  owners  of  the 
premises  aforesaid,  and  were  carrying  out 
new  drainfi^e  works  thereat.  The  premises 
consisted  of  the  school  buildings  and  play- 
grounds, affording  accommodation  for  1,200 
children.      The    old   drains    at   the   said 

E remises  had  been  laid,  made  and  provided 
y  the  appellants,  in  accordance  with  the 
then  requirements  of,  and  w  ith  the  approval 
of  the  Fulham  Vestry,  about  twenty  years 
ago.  A  plan  showing  the  position  of  such 
old  drains  was  produced  and  shown  to  me. 
[It  was  annexea  to  and  formed  i>art  of  the 
case.]  In  carrying  out  the  new  drainage 
scheme,  the  old  drains  were  found  to  be  as 
shown  on  the  plan,  and  were  from  four  to 
fourteen  feet  underground,  and  the  play- 
ground which  surrounded  the  school  build- 
ings and  was  immediately  over  the  said  old 
drains  was  covered  with  tar  paving.  It  may 
be  taken  for  the  purjXKses  of  this  case  that 
the  new  drains  were  not  physically  joined  to 
or  united  with  the  old  aisused  drains  and 
were  of  themselves  fit  and  proper.  On 
December  11th,  1901,  the  respondents  passed 
the  following  resolution  : 

(a)  ''That  all  brick  and  other  disused 
drains  atEverington  Sti-eet  Board  School  b<i 
broken  up  and  destroyed  and  the  material 
forming  them  and  all  foul  and  sewage- 
charged  earth  and  other  substances  carefully 
removed  from  the  premises,  dry  earth  or 
ballast  or  brick  rubbish  being  brought  in  if 
neceasary  in  place  of  them,  and  that  a  copy 
of  this  order  and  reauirement  be  served 
upon  the  School  Boara  for  London  in  this 
behalf.' 

(b)  "That  in  the  event  of  the  School 
Board  for  London  refusing  to  comply  with 
the  tenns  of  the  foregoing  order  the  town 
clerk  and  medical  officer  of  health  be 
instructed  to  take,  if  necessary,  legal  pro- 
ceedings with  respect  to  such  default." 

A  copy  of  this  resolution,  order  and  re- 
quirement was  duly  served  on  the  appel- 
lants. In  carrving  out  the  new  drainage 
scheme  all  old  drains,  so  far  as  known, 
were  taken  out  and  removed  from  inside 
the  buildings,  and  to  a  distance  of  eight 
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feet  from  the  external  walls,  but  certain 
portions  of  the  old  drains  were  left  in  the 
ground  under  the  playground,  and  were 
not  used  in  the  new  drainage  scheme,  and 
those  were  cleared  out  as  rar  as  possible 
without  taking  them  up,  and  filled  up  at 
the  ends  with  concrete,  as  shown  in  the 
plan.  The  said  drains  were  constructed  for 
use,  and  were  used  until  so  dealt  with  as 
aforesaid,  and  formed  the  soil  pipes  of  the 
children's  closets.  All  the  drains  and  other 
connected  works  of  the  said  premises  were 
from  time  to  time  inspected  on  behalf  of 
the  respondents,  and  it  was  then  found 
that  the  said  reflation  and  order  of  the 
respondents  had  not  been  complied  with. 

The  contentions  of  both  parties  are  set 
out  in  the  judgment  of  the  learned  magis- 
trate, which  was  given  on  May  15th,  1902, 
as  follows : 

"By  the  Metropolis  Management  Act, 
1855,  s.  83  :  '  In  case  any  drain  ...  or 
other  connected  works  or  apparatus  or  other 
connected  works  hereinbefore  mentioned,  be 
found,  on  inspection  not  to  have  been  made 
or  provided  according  to  the  directions 
or  regulations  of  the  vestry  .  .  .  every 
person  so  offending  shall  forfeit  and  pay 
any  sum  not  exceeding  ten  pounds.' " 

"  The  Vestry  of  Fulham  made  and  gave 
certain  regulations  and  directions  purport- 
ing to  have  been  made  and  given  under 
ss.  82  to  85  of  the  Act  Those  regulations 
and  directions  having  been  notified  to  a 
builder,  were  in  a  case  against  him  arising 
on  s.  76  held  sufficient  {Frost  v.  Fulham 
Vestry  (1900},  64  J.  P.  629).  They  have 
since   been   tormallv  adopted,  macle   and 

fiven  by  the  council  of  the  borough,  which 
as  succeeded  the  Vestry  of  Fulham. 
"  Eegulation  and  direction  No.  29 — that 
all  the  brick  and  other  disused  drains  shall 
be  broken  up  and  destroyed  and  the 
materials,  etc.,  removed  from  the  pre- 
mises— purports  to  have  been  made  under 
the  sections  of  the  Metropolis  Management 
Act,  1855,  of  which  the  said  s.  83  is  one, 
and  the  defendant  school  board  are  sum- 
moned for  making  and  providing  drains 
and  connected  works  or  apparatus  not 
according  to  that  regulation  or  direction  of 
the  council.  The  regulations  or  directions 
were  given  to  the  school  board  when 
mining  a  new  drain,  and  they  have  been 
required  to  break  up  a  certain  disused  old 
drain  near  the  new  one. 

"  It  was  argued  for  the  school  board  that 
a  new  drain  nas  been  made  and  provided 
under  s.  83 ;  that  the  old  drain  is  not  a 
work  connected  therewith,  and  that  the 
words  "made  and  provided"  in  s.  83  are 
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inapplicable  to  the  breaking  up  of  the 
adjacent  old  drain  on  the  premises.  But 
good  reasons  have  been  given  for  the 
removal  of  old  disused  drains  from  the 
vicinit3r  of  new  ones,  and  I  think  that 
regulation  and  direction  No.  29  may  fairly 
be  referred  to  s.  83  and  treated  as  having 
been  made  and  given  under  it^  and  that 
it  is  valid.  If  so,  the  new  dram  has  not 
been  made  or  provided  according  to  the 
directions  or  regulations  of  the  borough 
council,  because  the  old  drains  have  not 
been  destroyed  and  removed,  and  the  defen- 
dants are  liable  to  a  penalty;'' 

A  penalty  of  40«.  was  imposed,  and 
£10  10«.  costs. 

The  question  which  was  submitted  for 
the  opinion  of  the  High  Court  was  whether 
the  magistrate  was  right  in  so  holding.  If 
he  decided  erroneously,  the  conviction  was 
to  be  quashed;  otherwise  the  conviction 
was  to  stand. 

Under  an  order  dated  March  27th,  1903, 
made  by  the  King's  Bench  Division  of  the 
High  Court,  the  case  above  stated  was  re- 
stated by  the  magistrate,  finding  the  facts 
as  to  the  terms  on  which  the  plans  and 
works  were  sanctioned.  The  facts  were 
found  as  follows  : 

That  on  December  11th,  1900,  the  council 
served  intimation  notices  under  the  Public 
Health  (London)  Act,  1891,  on  the  school 
board  that  the  drains  at  Everington  Street 
school  were  defective,  and  that  on  April 
29th,  1901,  the  council  served  on  the  school 
board  a  statutory  notice  requiring  the 
school  board  to  relay  and  ventilate  the 
said  drains  according  to  the  regulations  of 
the  council,  and  that  the  said  notice  was 
acknowledged  by  the  school  board  on  the 
following  day. 

That  on  June  21st,  1901,  the  medical 
officer  of  health  to  the  council,  by  letter 
of  that  date,  inquired  when  the  board  pro- 
posed to  do  the  redrainage  works,  and  the 
school  board  replied  on  June  25th,  1901, 
by  letter  of  that  date,  to  the  said  medical 
officer  ^f  health,  stating  that  the  redrainage 
of  the  school  had  been  entrusted  to  tne 
London  Sanitary  Protection  Association. 

That  on  or  about  July  15th,  1901,  a 
representative  of  the  London  Sanitary 
Protection  Association  h&d  an  interview 
with  the  said  medical  officer  of  health,  and 
produced  to  him  the  plan  showing  the  pro- 
posed reconstruction  of  the  dramace,  on 
which  was  marked,  in  reference  to  the  old 
or  then  existing  drains,  the  words  "old 
drains  to  be  destroyed."  The  said  medical 
.officer  of  health  suggested  certain  altcra- 
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tions  with  regard  to  the  plan  generally, 
which  the  saioT  representative  undertook  to 
make  and  to  amend  the  plan  in  accordance 
therewith.  The  said  medical  officer  of 
health  subsequently  received  information 
that  it  was  not  the  mtention  of  the  London 
Sanitary  Protection  Association  to  remove 
the  old  drains.  On  July  24th,  1901,  Messrs. 
Fleming  &  Co.,  on  behalf  of  the  London 
Sanitary  Protection  Association,  wrote  en- 
closing a  plan  of  the  proposed  new  drainage 
works  at  the  said  premises,  and  on  July 
25th,  1901,  the  said  medical  officer  of 
health  wrote  to  the  secretary  of  the  Lon- 
don Sanitary  Protection  Association,  in- 
forming them,  with  respect  to  the  old 
drains,  it  must  be  clearly  understood  that 
all  these  must  be  taken  up. 

On  Julv  29th,  1901,  the  engineer  to  the 
London  Sanitary  Protection  Association 
wrote  a  letter  to  the  town  clerk,  giving 
certain  reasons  for  not  taking  up  the  old 
drains,  and  at  a  meeting  held  on  August 
1st,  1901,  of  the  Public  Health  Com- 
mittee of  the  council,  the  said  last-men- 
tioned letter  was  considered,  and  it  was 
resolved  as  follows :  "  That  the  plans 
submitted  be  approved,  subject  to  the 
whole  of  the  old  drains  proposed  to  be 
abandoned  being  removed,  ana  the  portion 
proposed  to  be  used  from  the  boiler-house 
Deing  made  water-tight." 

On  August  2nd,  1901,  the  engineer  to 
the  London  Sanitary  Protection  Associa- 
tion was  informed  by  the  town  clerk,  by 
letter  of  that  date,  of  the  terms  of  the  said 
resolution,  and  that  the  council's  said  regula- 
tions could  not  be  relaxed,  and  that  the 
old  drains  must  be  taken  up  and  destroyed. 

That  on  August  10th,  1901,  the  secretary 
to  the  London  Sanitary  Protection  Associa- 
tion wrote  a  letter  to  the  town  clerk,  pro- 
mising to  take  such  steps  as  were  necessary 
to  comply  with  the  council's  said  regulations 
and  their  byelaws.  A  copy  of  the  material 
regulation— regulation  No.  29— is  set  out 
in  paragraph  2  of  the  case  as  originally 
stated  by  the  magistrate.  After  the  receipt 
of  the  said  last-mentioned  letter,  instruc- 
tions were  ffiven  by  the  said  medical 
officer  of  health  to  the  council's  workmen 
to  make  the  necessary  connections  of  the 
new  drains  to  the  council's  sewer  so  as  to 
enable  the  London  Sanitary  Protection 
Association  to  commence  and  carry  on  the 
new  draina^  works,  and  the  connection 
was  accordingly  commenced  on  August 
19th,  1901.  and  completed  on  the  24th.  FA 
copy  of  tne  correspondence  between  tne 
parties,  including  the  above-mentioned 
letter,  formed  part  of  the  re-stated  case.] 
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By  the  Metropolis  Management  Act, 
1855  (18  <k  19  Vict.  c.  120},  s.  76  :  " .  .  .  Be- 
fore making  any  drain  for  the  purpose  of 
draining  directly  or  indirectly  into  any 
sewer  under  the  jurisdiction  of  the  vestry  or 
board  of  or  for  any  such  parish  or  district, 
seven  days'  notice  in  writing  shall  be  given 
to  the  vestry  or  board  by  the  i)erson  intend- 
ing to  .  .  .  make  such  drain:  .  .  .  and 
every  such  drain  shall  be  made  in  such 
direction,  manner,  and  form,  and  of  such 
materials  and  workmanship,  and  with  such 
branches  thereto  and  other  connected  works 
and  apparatus  and  water  supply,  as  herein- 
before mentioned,  and  as  the  vestry  or 
board  shall  order,  and  the  making  of  every 
such  drain  shall  be  under  the  survey  and 
control  of  the  vestry  or  board  ;  and  the 
vestry  or  district  board  shall  make  their 
order  in  relation  to  the  matters  aforesaid, 
and  cause  the  same  to  be  notified  to  the 
person  from  whom  such  notice  was  received 
within  seven  days  after  the  receipt  of  such 
notice ;  and  in  default  of  such  notice,  or  if 
such  .  .  .  drain  or  branches  thereto  or 
other  connected  works  and  apparatus  and 
water  supply,  be  .  .  .  made  or  provided  in 
any  respect  contrary  to  any  order  of  the 
v&stry  or  board  made  and  notified  as  afore- 
said, or  the  provisions  of  this  Act,  it  shall  be 
lawful  for  the  vestry  or  board  ...  to 
cause  such  drain  or  branches  thereto  and 
other  connected  works  and  apparatus  and 
water  supply  to  be  re-laid,  aniended,  or 
re-made,  or,  in  the  event  of  omission,  added, 
as  the  case  may  require,  and  to  recover  the 
expenses  thereof  from  the  owner  thereof  in 
the  manner  hereinafter  provided." 

George  Elliott^  for  the  appellants.  — 
The  appellants  were  liable  to  a  fine  under 
8.  83  (see  case)  of  the  Metropolis  Manage- 
ment Act,  1855,  if  the  new  drainage  system 
was  not  made  according  to  the  directions 
and  regulations  of  the  respondents.  But  it 
was  so  made,  for  the  section  only  relates  to 
"  drains  or  other  connected  works,"  "  made 
or  provided,"  and  not  to  old  disused  drains, 
which  the  magistrate  has  found  were  not 
physically  connected  with  the  new  drains. 
Regulations  and  directions  as  to  old  drains 
are  not  contemplated  by  the  section,  and 
a  fine  could  only  be  imposed  if  regulations 
and  directions  as  to  new  drains  were  not 
complied  with.  These  old  disused  drains, 
sealed  at  the  ends,  are  not  "drains"  or 
"connected  with  drains,"  and  they  were 
not  "  made  or  provided  "  by  the  appellants. 
[Lord  Alvkhstone,  L.C.J.— Why  is  not 
reg[ulation  and  direction  No.  29  a  regu- 
lation and  direction  within  the  section  ?] 
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The  section  cannot  mean  that  an^  conditions 
may  be  imposed— conditions  entirely  foreign 
to  the  matter  of  the  section:  they  must, 
therefore,  be  limited  to  drains  and  other 
connected  works — the  new  drainage  system. 
[Lord  Alyebstone,  L.C.J. :  But  in  this 
case  there  was  an  express  direction  on  the 
part  of  the  respondents  and  an  undertaking 
on  the  part  of  the  appellants'  agents  to  take 
up  the  old  drains  before  thejr  were  allowed 
to  connect  the  new  system  ^ith  the  sewer.] 
The  appellants'  legal  position  cannot  be 
altered  by  the  contractor's  action,  which  was 
simply  a  contractual  agreement.  [Lord 
Alverstone,  L.C.J. :  That  point  was  not 
taken  before  the  magistrate  or  before  us  on 
the  former  hearing;  you  must  argue  the 
case  on  the  assumption  that  the  appellants 
are  responsible  for  the  acts  of  their  agents, 
the  London  Sanitary  Protection  Association.  J 
Regulation  and  direction  No.  29  (supra)  is 
not  an  order  under  s.  76  (mpra)  of  the 
Metropolis  Management  Act,  1855,  as  under 
that  section  also  the  control  is  limited  to 
matters  pertaining  to  the  new  drains.  The 
requirement  to  pull  up  these  old  drains  was 
unreasonable.  They  have  been  in  the 
ground  for  two  years  unused,  and  the  school 
children  have  not  suffered  in  health. 

DancktvertSy  K.C.,  and  Courthojie  MunroCy 
for  the  respondents. — Before  the  fresh  sys- 
tem of  drainage  could  be  utilised,  it  had  to 
be  connected  with  the  sewer,  rlans  were 
submitted  and  approved,  and  on  the  under- 
taking of  the  appellants'  agents  to  take  up 
the  old  drains,  the  new  system  was  connected 
with  the  sewer.  Frost  v.  Fulham  Vestry 
(1900),  64  J.  P.  629,  decided  that  these 
r^^lations  and  directions  must  be  complied 
with.  [KennedYj  J. :  Is  not  the  control 
given  by  s.  76  connned  to  regulations  as  to 
the  new  drains  ]J  It  is  necessary  to  take  a 
bix)ad-minded  view.  I  do  not  say  a  regula- 
tion or  direction  in  no  way  relevant  to  the 
matter  of  the  section  could  be  given.  The 
direction  of  the  respondents  was  verv 
relevant.  Other  conditions  under  s.  76,  such 
as  those  as  to  the  materials  to  be  used  for 
the  new  drains,  the  position  of  the  manholes, 
and  protection  agauist  leakage  in  the  new 
drains,  would  be  different  according  as  to 
whether  the  old  drains  were  taken  up  or  not, 
[He  was  stopped  J 

George  Elliotty  in  reply. 

Lord  Alverstone,  L.C.J.— The  re-state- 
ment of  this  case  has  removed  the  only 
doubt  that  existed  in  the  mind  of  any 
member  of  the  court  on  the  last  occasion 
the  matter  was  before  us.  What  has  been 
actually  proved  before  us  now  was  stated 
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partly  by  Mr.  Courthape  Munroe  and  partly 
by  Mr.  I)anckwerts  at  the  earlier  hearing, 
but  it  was  very  properly  objected  that  it 
was  not  raised  m  the  case  before  the  Court. 
As  I  understand  the  position,  it  was  this. 
There  was  a  drainage  system  of  a  verjr  com- 
plicated character.  There  were  privies  for 
boys  and  also  privies  for  girls  in  the  middle 
of  the  yard.  Underneath  the  surface  of  the 
yard  there  were  a  number  of  old  drains,  and 
the  school  board,  there  being  a  nuisance 
arising  from  these  old  closets,  as  notices  had 
been  served  upon  them  under  the  Public 
Health  Act,  and  as  there  was  a  very  elaborate 
svstem  then  in  use,  determined  to  remodel 
the  system  of  drainage  in  a  way  by  which 
for  some  purposes  the  old  drainage  system 
with  certain  manholes  was  in  part  utilised. 
All  he  pipes  shown  in  blue  upon  the  plan, 
of  which  there  were  many,  perhaps  a 
hundred  feet  are  old  drains  re-used  for  the 
rain  and  surface  water.  Of  course  it  is  very 
important  that  even  these  drains  should  be 
in  a  proper  condition.  That  is  all  that  need 
be  said  as  to  them.  As  to  the  new  drains, 
ma.rked  red  upon  the  plan,  they  were  laid. 
Bedsides  these,  many  hundreds  of  feet  of  the 
old  drains  were  left  disased  in  the  ground. 
A  portion  of  them  was  taken  up — those 
drains  under  the  building  and  those  within 
eight  feet  of  the  building.  The  question  of 
wEat  drains  should  be  removed  had  to  be 
considered  when  the  plans  were  submitted, 
because  they  were  submitted  with  the 
suggestion  that  a  portion  of  the  old 
drains  should  be  taken  up.  Ultimately  the 
others  were  cleansed,  disconnected,  and 
sealed  up.  The  fact  that  they  were  dealt 
with  in  that  way  of  itself  shows  that  some 
judgment  as  to  what  ought  to  be  done  had 
to  be  brought  to  bear  upon  the  question. 
The  state  of  things  being  as  I  have  described, 
it  became  necessary  for  the  school  board  to 
ask  for  permission  to  lay  the  new  drains  and 
connect  them  with  the  sewer  under  s.  76 
of  the  Metropolis  Management  Act,  1855. 
The  section  provides  for  the  making  of  any 
drain  for  the  purpose  of  draining  into  any 
sewer  under  the  jurisdiction  of  a  vestry  in 
accordance  with  the  directions  given  by  the 
vestry.  I  am  only  speaking  for  myself,  and 
I  am  going  further  tnan  my  brothers,  when 
I  say,  in  my  opinion,  byeiaw  29  is  a  per- 
fectly reasonable  and  proper  byeiaw,  and 
one  which,  in  the  state  of  things  which  arose 
in  this  case,  the  local  authority  was  entitled 
to  consider.  It  provides  that  ''all  old  brick 
and  other  disused  drains  shall  be  broken  up 
and  destroyed  and  the  materials  forming 
them  and  all  foul  and  sewer-charged  earth 
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and  other  substances  carefully  removed  from 
the  premises,  dry  earth  or  ballast  or  brick 
rubbish  being  brought  in,  if  necessary,  in 
place  of  them."  In  my  opinion,  when  the 
appellants  applied  to  the  respondents  for 
leave  to  connect  with  the  sewer  under  s.  76, 
it  was  perfectly  competent  for  the  respon- 
dents to  say  ;  "  If  we  grant  permission,  you 
must  obey  the  requirements  of  byeiaw  29.** 
But  the  appellants  actually  presented  a  plan, 
with  a  statement  that  the  old  drains  were 
going  to  be  taken  up.  I  do  not  think  it  is 
quite  accurate  to  speak  of  the  promise  as  a 
contractual  arrangement,  although  I  do  not 
know  why  that  snould  not  be  one  form  in 
which  the  permission  may  be  given.  It  was 
a  condition  to  the  sanctioning  of  these  plans 
that  the  old  drains  should  be  taken  up. 
The  agents  of  the  appellants,  however,  I 
daresay  acting  perfectly  bond  fide  in  the 
matter,  changed  their  minds.  They  wrote  a 
long  letter  to  the  respondents  on  behalf  of 
the  appellants,  asking  that  they  might  not 
be  bound  to  take  the  old  drains  up,  because 
there  was  no  danger  to  health—  there  had 
been  no  smell  or  other  sufficient  ground  for 
taking  them  up.  That  being  considered, 
there  is  a  formal  resolution  that  the  plans 
submitted  be  approved  subject  to  the  whole 
of  the  old  drains  proposed  to  be  abandoned 
being  removed.  Under  these  circumstances, 
it  seems  to  me  that  the  one  point  that  was 
made  on  behalf  of  the  appellants  on  the  last 
hearing  has  gone— rthe  point  that  this  was 
the  removal  of  something  which  had  no  con- 
nection with  the  new  drains  because  (as  Mr. 
Elliott  pressed  us  to-day),  what  was  left  in 
the  ground  was  disused  and  in  no  way  con- 
nected with — not  physically  joined  to  or 
united  with  what  was  put  in  the  ground,  and 
that  being  so,  there  was  no  jurisdiction  in  the 
resi)ondents  to  impose  the  condition.  I  am 
clearly  of  opinion  that  the  approval  of  the 
plans  obtained  under  s.  76  might  be  coupled 
either  with  the  observance  of  the  byeiaw 
(which  I  think,  for  anything  which  has  been 
argued  before  me,  is  perfectly  reasonable)  or 
with  the  express  condition  that  if  the  plans 
are  sanctioned  it  is  subject  to  some  work 
being  done  in  connection  with  these  old 
drains  which  are  being  changed,  and  I  only 
wish  to  adopt,  if  I  may  be  allowed  to  say 
so  with  respect,  the  argument  of  Mr. 
DanckwertSy  that  the  conditions  as  to  the 
materials  tliat  may  be  allowed  to  be  used, 
where  the  manholes  are  to  be,  and  whether 
or  not  there  should  be  any  protection 
against  possible  leakages  in  the  drains, 
are  all  matters  ^hicn  have  to  be  con- 
sidered,  or  might  have  to  be  considered, 
differently  according  as  to  whether  the  old 
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drains  are  left  in  the  ground  or  not.  I  am 
of  opinion  that  the  view  taken  by  the 
learned  magistrate  is  quite  right,  and  the 
further  facts  which  have  been  stated  in 
consequence  of  questions  put  by  the  court, 
and  agreed  to  at  the  time  by  the  two  learnea 
counsel,  have  made  the  matter  clear  and 
removed  the  only  doubt  that  ever  existed  in 
the  mind  of  any  member  of  the  court.  I 
think  the  appeal  should  be  dismissed. 

Lawrance,  J.— I  agree. 

Kennedy,  J.— I  wish  to  add  a  few  words 
because  I  do  not  feel,  and  I  have  not  felt  so 
clear  about  this  matter  as  my  brethren  (I 
admit  that  we  have  to  deal  with  this  case 
according  to  the  strict  letter  of  the  law), 
although  I  certainly  do  not  dissent  from 
their  view,  and  I  am  not  prepared  to  say  I 
cannot  agree  with  it.  It  is  to  be  borne  in 
mind,  and  it  is  important,  it  seems  to  me, 
to  see  exactly  what  was  the  charge  in  the 
magisterial  proceedings.  Now  the  char^ 
before  the  magistrate  was,  as  he  states  it  in 
the  case,  ''That  the  api)cllants  appeared 
before  me  to  answer  a  complaint  made  by 
John  Charles  Jackson,  medical  officer  of 
health  for  the  metropolitan  borough  of 
Fulham,  for  that  they  being  the  owners  of 
certain  j)reinises  known  as  the  Evrington 
Street  Board  School  in  the  said  borough, 
did  when  reconstructing  the  drainage 
thereat,  make  and  provide  the  drains  and 
connected  works  ana  apparatus  at  the  said 
premises  not  according  to  the  directions  of 
the  council  of  the  said  metropolitan  borough 
of  Fulham,  whereby  the  defendants  were, 
in  pursuance  of  the  Metropolis  Local 
Management  Act  1855^  s.  83,  directed"  that 
all  brick  and  other  disused  drains  should 
be  broken  up  and  destroyed  and  the 
materials  forming  them  removed.  It  ap- 
pears, as  I  understand  the  re-statement 
of  the  case,  that  what  was  relied  upon  was 
this  regulation  No.  29.  Now,  if  the  case 
had  rested  there  I  should  not  have  been 
content  to  leave  the  matter  where  it  was 
left  by  Mr.  DanckwerU  in  his  argument, 
for  what  in  substance,  I  think,  is  covered 
by  the  complaint,  is  that  there  was  a  breach 
of  s.  83.  1  think,  on  the  whole,  that  the 
section  does  cover  not  merely  regulation 
No.  29,  but  it  appears  to  cover  also  the 
directions  which  it  is  in  the  power  of  the 
authority  to  give  under  s.  76.  It  seems  to 
me,  according  to  byelaw  29,  that  in  every 
case  all  that  which  has  to  be  done,  would 
have  at  any  rate  required  consideration  as 
to  its  applicability  or  its  propriety  to  cir- 
cumstances  of   this   kind    in    which    the 
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appellants  were  seeking  really  to  put  in  a 
new  system  of  drainage  in  substitution  for 
the  old.  Under  s.  76  it  seems  to  me  that 
the  respondents  have  power  in  each  separate 
case  to  give  directions  where  drains  have  to 
be  laid  before  laying  any  drains.  The  words 
are  "  For  the  purpose  of  draining  directly 
or  indirectly  into  any  sewer  under  the  juris- 
diction of  the  vestry  or  board."  That  means 
the  authority  has  the  power  to  say  how  that 
shall  be  done,  and  although  I  can  see  con- 
siderable danger  in  making  terms  which 
may  cause  very^at  expense,  against  the 
imposition  of  which  it  is  difficult  to  struggle, 
and  which  may  not  be  requirements  directly 
connected  with  drains,  I  think  in  this  case 
what  was  orderol  to  be  done  in  the  removal 
of  the  old  drains  altogether,  and  every- 
thing connected  with  them  may  be  (I 
think  Mr.  DanckwerU  has  so  satisfied 
me)  fairly  brought  within  those  words  of 
s.  76,  which  gives  the  power  to  the  respon- 
dents to  insist  upon  terms  and  conditions. 
Therefore  I  do  not  dissent  from  the  ludg- 
ment  of  my  lord,  but  I  do  so  expressly  on 
that  ground,  because  it  seems  to  me  that 
to  say  quite  apart  from  a  decision  in  a  i)ar- 
ticular  case  that  in  all  ca.ses  where  new 
drainage  works  are  to  be  put  into  a  place 
that  **  all  old  brick  and  other  disused  drains 
shall  be  broken  up  and  destroyed  and  the 
materials  forming  them  and  all  foul  and 
sewage-charged  earth  and  other  substances 
carefully  removed  from  the  premises,  dry 
earth  or  ballast  or  brick  rubbish  being 
brought  in  if  necessary,  in  place  of  them," 
is  ratner  a  severe  requisition  if  it  is  intended 
to  be  applied  to  all  circumstances  and  with- 
out modification  as  an  absolute  reflation  of 
the  authority.  I  think  in  this  particular  case, 
whether  you  call  it  contract  or  otherwise  (it 
would  be  contractual  as  regards  the  engi- 
neering body  who  were  employed  by  this 
school  board),  regulation  No.  29  becomes 
effectual  as  a  airection  under  s.  76  as  regards 
the  school  board. 

Under  the  special  terms  that  were 
made  in  this  case,  I  am  not  prepared 
at  all  to  dissent  from  the  view  which 
I  think  my  lord  and  my  brother  Law- 
range  took,  and  which  I  tnink  is  the  true 
one,  namely,  that  the  direction  under  s.  76 
covers  what  was  ordered  to  be  done,  with 
which  direction  the  school  board  did  not 
comply. 

Appeal  dismissed  ufith  costs. 

Solicitor  for  appellants  :  C.  £.  Mortimer. 
Solicitor  for  respondents :  R.  M.  Prescott 
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April  6,  1903 

Bridge  v.  Passman. 

Brea^-— Sale  of,  in  London—  Loaves  weigh- 
ing approximately  two  pounds- -Soldas 
one  pound  and  three-quarters— Each 
loaf  tested  in  scales  as  exceeding  that 
weight— Whether  a  sale  otherwise  than 
by  weight — Bread  (Sale  in  London) 
Act,  1822  (3  Geo.  4,  c.  106),  ss.  4,  6. 

In  order  to  comply  with  the  vrovisions  of 
the  Bread  Acty  1822,  which  jyrohihit  the 
tale  of  bread  othe^nvise  than  by  weight 
tvithtn  ten  miles  of  the  JRoi/al  ExrhangCy 
it  is  sufficient  to  ascertain  that  the 
weight  of  a  loaf  is  above  the  weight 
professed  to  be  sold  without  ascertaining 
its  exact  weight. 

Dictum  of  Channell,  J.,  in  Cox  v.  Bleines, 
[1902]  1  K.  B.  670;  66  J.  P.  407, 
ajyproved  a'nd  followed. 

This  was  an  appeal  by  the  prosecutor,  an 
inspector  of  weights  and  measures  for  the 
county  of  Middlesex,  against  the  dismissal 
of  a  charge  brought  by  him  under  the  fol- 
lowing circumstances. 

The  respondent  was  a  baker,  carrying  on 
business  within  ten  miles  of  the  Royal 
Exchange  ;  and,  shortly  before  July  23rd, 
1902,  he  had  issued  to  his  customers  the 
following  notice  : — "  Every  loaf  of  our  bread 
when  put  into  the  oven  weighs  2  lb.  2  oz., 
and  alter  baking  2  lb.  or  slightly  over  or 
under  that  weight.  But,  a.s  it  is  impossible 
to  prevent  tRe  loaves  varying,  and  we  are 
obliged  by  law  to  sell  bread  by  weight,  we 
sell  each  loaf  as  weighing  1|  lb.  only,  our 
price  for  which  is  2^(1."  From  the  date  of 
this  notice  his  practice  was  to  weigh  each 
loaf  separately  after  baking  against  a  weight 
of  1  j  lb.,  and  if  the  loaf  exceeded  Ij  lb. 
he  passed  it  for  sale.  He  did  not  otherwise 
weigh  the  loaves,  and  did  not  know  the 
precise  weight  of  any  parti«ular  loaf. 

On  July  23rd,  1903,  a  regular  customer, 
who  had  received  the  notice  in  question, 
and  had  expressed  no  dissatisfaction  at  it, 
purchased  at  the  respondent's  shop  three 
loaves  of  bread,  whicn  had  been  previously 
tested  in  the  above-mentioned  manner,  and 
found  to  draw  the  scale  containing  a  weight 
of  If  lb. 
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Immediately  after  the  sale,  the  appellant 
weighed  the  loaves,  and  found  that  one  of 
them  weighed  1  lb.  13  oz.,  and  the  other 
two  1  lb.  14  oz.  each.  He  thereupon  laid 
an  information  charging  the  respondent 
with  selling  such  loaves  otherwise  than  by 
weight  contrary  to  the  provisions  of 
3  Geo.  4,  c.  106,  ss.  4  and  5. 

The  magistrates  found  as  facts  :  (1)  that 
the  contract  between  the  respondent  and 
purchaser  was  for  the  sale  of  loaves  of  bread 
of  the  weight  of  1}  lb.  each  ;  and  (2)  that 
the  three  loaves  in  question  had  been 
weighed  u])on  sale,  and  that  each  of  them 
had  been  found  to  exceed,  and  did  in  fact 
exceed,  1}  lb.  in  weight. 

Upon  these  findings,  they  were  of  opinion, 
as  a  matter  of  law,  that  the  respondent  had 
sufficiently  complied  with  the  reouirements 
of  the  statute,  and  they  dismissed  the  sum- 
mons. 

The  appellant  applied  for  and  obtained  a 
special  cai^e. 

Dr\fsdale  Woodcock^  for  the  appellant. 

Eeedy  K.C.,  and  Calvert^  for  the  respon- 
dent, were  not  called  upon. 

Lord  Alverstone,  C.J.,  in  giving  judg- 
ment said  that  Channell,  J.,  was  reported 
as  having  said  in  Cox  v.  Bleines,  [1902] 
1  K.  B.  670  ;  66  J.  P.  407,  that  it  was,  m  his 
opinion,  sufficient  to  ascertain  by  weighing 
that  the  weight  of  the  loaf  was  above  the 
weight  professed  to  be  sold,  without  ascer- 
taining the  exact  number  of  ix>unds,  ounces,, 
or  grains.  He  (the  L.C. J.)  agreed  with  that 
statement  of  the  law.  In  the  present  case 
the  loaves  were  weighed  to  make  certain 
that  each  was  over  1}  lb. ;  and  surely  a 
man  was  not  to  be  held  to  have  committed 
an  offence  because  he  threw  in  an  ounce  or 
two.  In  his  lordship's  opinion  the  magis- 
trates' decision  was  perfectly  correct,  and 
the  appeal  must  be  dismissed  with  costs. 

Wills  and  Channell,  JJ.,  concurred. 
Ajypeal  dismissed  with  costs. 

Solicitors      for     appellant :     Nicholson,. 
Patterson  and  Freeland. 
Solicitor  for  respondent  :  A.  S.  C.  Doyle. 
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(Lord  Alverstone,  L.C.J.,  Wills  and 
Channell,  JJ.) 

Nutter  v.  Moorhouse. 

Vaccination  Acts—Order,  signed  but  not 
sealed — Subsequent  order  as  from  later 
date — Validity — Vaccination  Act,  1867 
(30  &  31  Vict.  c.  84),  s.  31. 

On  May  *lth^  1902,  an  order  wa^  made  by 
justices  lender  s.  31  of  the  Vaccination 
Act,  1867,  requiring  D,  N,  to  cause  his 
rhildj  F.  N.^  to  be  vaccinated  within 
four  tveeks.  The  order  was  drawn  u]^ 
and  signed  by  one  of  the  justices,  but 
not  sealed. 

UjH)n  the  hearing  of  an  infm^niation  m'e- 
ferred  against  D.  N.  for  unlawfully 
omitting  to  carry  into  effect  t/ie  above 
order,  objection  was  taken  on  his  behalf 
that  the  order  was  a  nullity,  not  being 
under  the  ^^hand  and  seal "  of  a  justice 
as  required  by  s,  31.  Another  order 
was  then  drawn  up  under  the  hand  and 
seal  of  two  justices  sitting  on  May  1th 
1 902,  this  order  being  dated  June  2oth, 
1902,  and  directing  D,  N,  to  cause  his 
child,  F,  y.,  to  be  vaccinated  loithin 
four  weeks  of  the  latter  date. 

Held,  that  this  second  order  was  invalid. 

Case  stated  by  five  justices  of  the  borough 
of  Burnley,  in  the  county  of  Lancaster. 

The  case  was  as  follows  : 

An  information  was  preferred  on  April 
26th,  1902,  by  George  Moorhouse,  a  vaccina- 
tion oflScer,  appointed  by  the  guanlians  of 
the  Bumlej[  \)  nion  to  enforce  the  provisions 
of  the  Vaccination  Acts,  1867  to  1898  (here- 
inafter called  the  respondent),  that  he  had 
reason  to  believe  that  a  certain  child  called 
Florence  Nutter,  more  than  six  months  old 
and  under  the  age  of  fourteen  years,  to  wit, 
of  the  age  of  two  years,  then  residing  at  the 
said  borough  within  the  union  for  which 
the  said  respondent  usually  acts,  had  not 
been  successfully  vaccinated  ;  that  he,  the 
said  respondent,  had  duly  given  notice  to 
David  Nutter  (hereinafter  called  the  appel- 
lant), the  parent  and  person  having  the 
custody  of  the  said  child,  to  procure  its 
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beinff  vaccinated  ;  and  that  the  said  notice 
had  oeen  disregarded  contrary  to  s.  31  of 
the  Vaccination  Act,  1867  :  which  informa- 
tion was  heard  and  determined  at  a  court  of 
summary  jurisdiction  sitting  in  and  for  the 
said  borough  on  May  7th,  1902,  the  appellant 
appearing  personally,  and  being  also  repre- 
sented by  solicitor.  The  appellant's  solicitor 
consented  to  an  order  being  made  pursuant 
to  the  said  section,  and  it  was  ordered  that 
the  said  appellant  should  cause  the  said 
child  to  be  vaccinated  within  four  weeks, 
and  the  appellant  was  also  ordei-ed  to  pay 
the  costs. 

On  June  13th,  1902,  the  respondent  pre- 
ferred another  information  against  the 
appellant,  that  he,  the  said  aupellant,  being 
the  parent  of  the  said  child,  Florence 
Nutter,  unlawfully  did  omit  to  carry  into 
effect  tne  aforesaid  order  of  May  7th,  1902, 
the  said  period  having  expired  and  the 
child  not  being  so  vaccinated  nor  shown  to 
be  unfit  to  be  vaccinated  nor  to  be  insus- 
ceptible of  vaccination,  contrary  to  s.  31  of 
the  said  Act.  The  order  referred  to  was 
signed  by  one  of  the  justices  for  the  said 
borough,  but  it  was  not  under  seal. 

The  appellant  attended  in  person,  and 
was  also  represented  by  solicitor  at  the 
hearing  of  the  last-mentioned  information 
on  June  25th,  1902.  Service  of  the  sum- 
mons upon  the  appellant  personally  and  of 
the  order  was  duly  proved,  and  it  was  also 
proved  by  the  respondent  that  he  had  not 
received  any  certificate  of  the  vaccination 
of  the  said  child,  nor  that  it  was  unfit  to  be 
vaccinated  or  insusceptible  of  vaccination. 
The  appellant's  solicitor  asked  the  court  to 
dismiss  the  summons  on  the  ground  that 
the  order  to  have  the  child  vaccinated 
served  on  the  appellant  was  a  nullity, 
being  only  under  the  hand  of  a  justice,  and 
not  under  "  the  hand  and  seal "  of  a  justice 
as  provided  by  s.  31  of  the  said  Act.  By  a 
clerical  error  or  oversight  a  seal  was  omitted 
to  be  put  on  the  said  order,  and  the  coiirt, 
being  of  the  opinion  that  the  objection 
raised  was  a  purely  technical  one,  ad- 
journed the  summons  for  five  weeks  in 
order  that  an  order  under  the  hand  and 
seal  of  a  justice  might  be  served  on  the 
appellant:  but  this  summons  \yas  after- 
wards witndrawn  on  the  application  of  the 
respondent. 

An  order  under  the  hand  and  seal  of  two 
of  the  justices  sitting  at  the  said  court  of 
summary  jurisdiction,  on  the  said  May  7th, 
1902,  was  subsequently  drawn  up  and  dated 
June  25th,  1902  (a  copy  of  such  order 
accompanied  the  case,  and  was  to  be  treated 
as  part  thereof). 
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On  July  25th,  1902,  the  respondent  pre- 
ferred a  fresh  information  against  the 
appellant,  that  he,  being  the  i)arent  of  the 
child  Florence  Nutter,  under  the  age  of 
fourteen  years,  unlawfully  did  omit  to 
carry  into  effect  a  certain  order  of  the  court 
of  summary  jurisdiction,  sitting  at  the  said 
borough,  and  dated  June  25th,  1902  (being 
the  last-mentioned  order),  made  pursuant 
to  8.  31  of  the  said  Act;  and  another 
summons  was  thereupon  issued  against  the 
said  appellant  for  omitting  to  carry  into 
effect  a  certain  order  of  the  court  of  sum- 
raarv  jurisdiction,  sitting  on  May  7th,  1902, 
made  pursuant  to  s.  31  of  the  Vaccination 
Act,  1867,  whereby  it  was  ordered  and 
directed  that  he,  the  said  David  Nutter, 
should  cause  the  said  child  to  be  vaccinated 
within  twenty-eight  days  from  the  date 
thereof;  whicn  information  and  summons 
were  heard  and  determined  by  us  at  a 
petty  sessions  on  July  30th,  1902.  Upon 
such  hearing  the  appellant  did  not  appear 
personally  before  us,  but  was  represented 
by  solicitor.  We  convicted  the  appellant, 
and  fined  him  the  sum  of  10«.,  and  ordered 
him  to  pay  the  sum  of  lis.  for  costs,  subject 
to  this  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us  : 

(a)  Service  of  the  summons  upon  the 
appellant  personally  was  proved,  and  the 
respondent  produced  the  original  order 
dated  June  25th,  1902,  being  the  order 
under  the  hands  and  seals  of  two  justices 
sitting  on  May  7th,  upon  which  was  en- 
dorsed the  memorandum  of  personal  service 
of  a  copy  thereof. 

(b)  Ihat  the  respondent  had  not  received 
any  certificate  of  successful  vaccination  of 
the  said  child,  nor  that  it  was  unfit  to  be 
vaccinated  or  insusceptible  of  vaccination. 

(c)  That  the  child  was  still  living. 

(d)  That  two  inforniations  had  been  laid 
for  non-compliance  with  the  order  made  on 
May  7th,  1902. 

(e)  That  only  one  order  had  been  pro- 
nounced by  the  justices. 

It  was  contended  on  behalf  of  the  appel- 
lant : 

(a)  That  no  evidence  was  before  the 
justices  that  the  order  had  been  served  on 
the  appellant. 

(b)  That  no  evidence  of  the  order  having 
been  made  was  adduced. 

(c)  That  the  order  dated  June  26th,  1902, 
under  the  hands  and  seals  of  two  justices 
was  not  the  order  pronounced  by  the  court 
sitting  on  May  7th,  1902,  inasmuch  as  the 
order  then  made  was  to  vaccinate  the  child 
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within  twenty-eight  days  from  May  7th. 
1902,  whereas  the  order  drawn  up  and 
signed  by  and  under  the  seals  of  the  justices 
was  to  vaccinate  the  child  within  twenty- 
eight  days  from  the  date  thereof,  viz.,  .Func 
25th,  1902. 

(d)  That  the  information  and  summons 
were  not  for  the  same  offence,  the  informa- 
tion stating  that  the  appellant  "  unlawfully 
did  omit  to  carry  into  effect  a  certain  order 
of  the  court  of  summary  jurisdiction  sitting 
at  the  said  borough,  dated  June  25th,  1902, 
whereby  it  was  directed  that  the  appellant 
should  cause  the  said  child  to  be  vaccinated 
within  twenty-eight  days  from  the  date 
thereof,"  and  the  summons  stating  that  the 
appellant  "  unlawfully  did  omit  to  carry  into 
effect  a  certain  order  of  the  court  of  sum- 
mary jurisdiction  sitting  at  the  said  borough 
on  MAy  7th,  1902,  whereby  it  was  ordered 
and  directed  that  he,  the  appellant,  should 
cause  the  said  child  to  be  vaccinated  within 
twenty-eight  days  from  the  date  thereof." 

(e)  That  the  order  was  not  properly 
proved. 

(f)  That  the  justices'  order  of  May  7th, 
1902,  when  drawn  up  and  sealed  by  the 
justices  should  bear  the  date  of  the  day  on 
which  it  was  pronounced  and  relate  back  to 
that  date.  And  that  the  order,  which  was 
drawn  up  and  signed  and  sealed  by  the 
justices  was  invalid  because  it  bore  date 
June  25th,  1902.  (Eatt  v.  Parkinson  (1851), 
20  L.  J.  M.  C.  208.) 

(g)  That  the  order  of  the  justices  could 
not  be  amended  after  once  delivered.  {E,  v. 
Cheshire  JJ.  (1833),  5  B.  &  Ad.  439.) 

It  was  contended,  on  behalf  of  the 
resj>ondent : 

(a)  That  the  order  under  the  hands  and 
seals  of  two  justices  having  been  put  in,  it 
was  not  necessary  to  tender  any  other  evi- 
dence as  to  the  making  of  such  order. 

(b)  That  it  was  not  necessary  to  prove 
service  of  the  order  on  the  appellant,  the 
appellant  having  been  present  in  court  when 
the  order  was  made,  and  his  solicitor  having 
consented  thereto,  and  also  inasmuch  as  the 
document  signed  oy  the  justices  dated  May 
7th,  1902,  though  not  amounting  to  an  order 
under  s.  31,  was  a  minute  of  the  decision  of 
the  justices  and  had  been  served  upon  the 
appellant. 

(c)  That  the  evidence  adduced  was  suffi- 
cient proof  that  the  appellant  had  not  com- 
plied with  the  order  referred  to. 

We  were  of  opinion  that  proof  of  the  order 
having  been  made  was  unnecessary,  the 
order  under  the  hands  and  seals  of  two  jus- 
tices being  before  us  and  one  of  us  having 
been  present  and  constituted  one   of  the 
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Court  of  Sanimary  Jurisdiction  sitting  on 
Maj'  7th,  1902,  when  the  order  to  vaccinate 
was  made ;  and  that  proof  of  the  service  of 
the  order  was  unnecessary,  inasmuch  as  the 
appellant's  solicitor  had  consented  to  the 
making  of  it,  when  the  appellant  was  al^o 
present  in  person,  and,  therefore,  had  notice 
of  it.  We  were  also  of  opinion  that  the 
appellant  had  had  ample  opportunity  of 
complying  with  the  order  of  the  court  made 
on  May  7th,  1902,  and  dated  June  25th, 
1902;  that  the  words  "date  thereof"  in 
such  order  were  not  material,  seeing  that 
more  than  twenty-eight  days  had  elapsed 
since  both  the  date  when  the  order  was 
made,  namely,  May  7th,  1902,  and  the  date 
of  the  order,  June  25th,  1902 ;  and,  having 
regard  to  11  <k  12  Vict.,  c.  43,  s.  1,  that  the 
variance  between  the  information  and  sum- 
mons was  not  material,  and  that  the  api)el- 
lant  was  not  deceived  or  misled  thereby. 
We  were  also  of  opinion  that  the  order 
under  the  hands  and  seals  of  two  of  the 
justices  was  good  in  law. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  Is  whether  upon  the 
facts  before  stated  our  decision  and  deter- 
mination was  right  in  point  of  law  ;  if  not, 
what  should  be  done  in  the  premises. 

Atherley  JoTieSy  K.C.,  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alverstone,  C.J.,  said  it  was  clear 
that  under  s.  31  of  the  Vaccination  Act. 
1867,  there  must  be  an  order  "signed  ana 
sealed"  by  a  justice.  On  the  objection 
being  taken  that  the  order  was  not  sealed, 
theiustices  adjourned  the  proceedings  and 
made  an  order  out  in  the  presence  of  the 
person  charged.  This  was  not  the  case  in 
which  something  had  been  done  to  cure  a 
technical  defect,  but  there  was  an  order 
made  as  from  a  different  date,  and  imposing 
fresh  liabilities.  In  procedure  of  this  kind 
it  was  necessary  that  everything  should  be 
done  regularly.  The  proceedings,  subse- 
quent to  the  hearing  of  the  summons  on 
June  25th  could  not  be  supported. 

Wills,  J.— I  am  of  the  same  opinion.  It 
is  clear  that  the  second  order  of  June  25th 
was  invalid.  It  was  not  the  drawing  up  of 
the  order  of  Mav  7th.  There  never  was  an 
order  of  May  7tn  such  as  the  Act  of  Parlia- 
ment made  necessary.  Accordingly  there 
was  no  order  for  the  disobedience  of  which 
the  appellant  could  be  proceeded  against. 

Channell,  J.  concurred. 

Aj^peal  allotced. 

Solicitors  for  the  appellant :  R.  H.  Bent- 
ley,  for  Roberts  and  Riley,  Burnley. 

IIG 
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(Before  Mr.  McConnell  (Chairman)  and 
other  Justices.) 

Feljruary  27,  1904. 

Klaber  V,  City  of  Westminster  Assess- 
ment Committee. 

Poor  rate  (metropolis)— Assessment— In- 
crease of  rental — Revision  of  valuation 
list  —  Arrangement  by  assessment 
committee  with  appellant's  predecessor 
—  Metropolis  Valuation  Act,  1869 
(32  k  33  Vict.  c.  67),  s.s.  46,  47. 

A  substantial  increase  of  rent  of  the  premises 
a-part  from  any  change  in  value  may 
warrant  their  inclusion  in  a  supjfle- 
m^ntal  vahiatiofi  list.  An  arrangement 
between  the  assessment  committee  and 
the  landlord  of  the  apj^llant  prior  to 
the  commencement  of  the  appellant's 
tenancy  for  a  reduction  which  should  be 
only  temporary,  may  be  taken  into  con- 
sideration as  (/round  for  a  revision  of 
the  valuation. 

The  facts  were  as  follows  : 

In  the  quinquennial  revision,  the  premises 
(in  the  other  hereditaments  jointly  assessed) 
were  assessed  at  £530  gross  and  £442  rate- 
able. In  1901,  the  premises  in  question 
were  put  in  a  supplemental  valuation 
list  at  £440  gross  and  £372  rateable. 
In  1902,  the  premises  were  put  at 
£117  gross  and  £98  rateable,  the  respon- 
dents asserting  that  this  was  done  in 
pursuance  of  an  arrangement  between  the 
appellant's  landlord  and  the  assessment 
committee  that  the  reduction  should  only 
be  of  a  temporary  character.  In  December, 
1902,  the  premises  (which  had  been  pre- 
viously let  at  £3  a  week),  were  let  to  the 
appellant  at  a  rent  of  £400  per  annum.  In 
1903  the  assessment  was  fixed  in  the  supple- 
mental valuation  list  at  £420  gross  and  £350 
rateable. 

E.  W.  Cojr  Sinclair  (with  him  >S^.  P, 
Ker7'),  on  behalf  of  the  appellant,  contended 
that  by  s.  46  of  the  Metropolis  Valuation 
Act,  1869,  the  supplemental  valuation  list 
of  1902  was  conclusive  unless  an  alteration 
in  value  could  be  shown  within  s.  47  ;^that 
it  was  decided  in  B.  v.  Poplar  Union 
(1884),  13  Q.  B.  D.  364,  that  a  chance  in 
value  within  s.  47  was  not  constituted  by  a 
mere  rise  in  rent ;  and  in  Ellis  v.  Camberwell 
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Assessment  Committee. 

Assessment  Committee^  [1900]  1  Q.B.  68,  that 
there  must  have  been  an  alteration  in  valae 
arising  from  circumstances  peculiar  to  the 
particular  hereditament;  that  Stunt  v.  Leuns- 
him  (1902),  66  J.  P.  167,  could  be  distin- 
guished by  the  special  circumstances  :  and 
that  Kyffim,  v.  Woohvich  (1903),  67  J.  P. 
100,  could  be  distinguished  because  (a)  the 

§  remises  were  weekly  property,  subject  to 
uctuations   by   reason  of   the  chan^  of 


labour  conditions  in  the  locality  (Woolwich 
Arsenal),  and  (b^  the  then  appellant  (the 
landlord)  was  liaole  for  the  rates.    As  to  the 


arrangement  between  the  appellant  landlord 
and  tne  assessment  committee  in  1902,  the 
only  case  having  any  bearing  was  that  of 
Peat  V.  City  of  Westminster  (1903),  67  J.  P. 
100,  which  was  a  case  of  an  agreement 
between  the  assessment  committee  and  the 
actual  appellant.  In  this  case  the  only 
arrangement  suggested  was  with  the  appel- 
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lant's  landlord  before  the  tenant  came  into 
occupation  of  the  hereditaments,  and  such 
an  arrangement  could  not  be  held  to  bind  a 
subsequent  tenant. 

The  policy  of  the  le^slature  was  that 
there  snould  be  a  fixity  of  valuation. 
In  practice  a  tenant  would  accept  the 
existing  assessment  as  one  of  the  criteria 
for  determining  the  conditions  of  his 
tenancy. 

In  law  such  an  arrangement  could  not 
enable  the  court  to  sanction  an  alteration  in 
valuation. 

Myde,  for  the  respondents,  was  not  called 
upon  to  argue. 

The  court  dismissed  the  appeal  with 
costs. 

Solicitors    for    appellant:    Callard    and 
Vulliamy. 
Solicitors  for  respondents  :  Allen  &  Son. 
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PART  IL-VOL.  IX. 


APBIL-JUNE. 


Rex  v.  Vyner. 

68  J.  p.  143. 

KING'S  BENCH   DIVISION. 


December  15,  1903. 

(Before  Lord  ALVERfixoNE,  L.C.J.,  and 
Lawrance  and  Kennedy,  J  J.) 

Rex  v.  Vyner. 

Criminal  law  — Fugitive  offender  —  Order 
made  by  magistrate  at  Bow  Street — 
Habeas  corpus  —  Grounds  on  which 
High  Court  can  proceed— 42  Geo.  3, 
c.  85,8. 1— Fugitive  Offenders  Act,  1881 
(44  &  45  Vict.  c.  69),  ss.  5,  10. 

An  order  tpos  made  by  a  magistrate  sitting 
at  Boio  Street,  under  s.  5  of  the  Fugitive 
Offenders  Act,  1881,  committing  Vyner 
to  j/rison,  be/ore  being  se^U  out  to  South 
Africa,  there  to  stand  his  trial  on 
charges  of  fraud  alleged  aoainst  him, 
A  rule  nisi  to  show  cause  why  a  torit  of 
habeas  corpus  should  not  issue  was 
granted.  The  court,  on  cause  being 
shoum  against  its  being  made  absolute, 
expressly  left  ojjen  the  question  whether 
t/iey  could  consider  under  s.  10  of  the 
Fugitive  Offenders  Act  or  otherwise 
whether  there  was,  on  the  evidence  before 
the  magistrate,  a  strong  or  probable 
presumption  thai  the  fugitive  had  com- 
mitted  the  offence  mentioned  in  the 
warrant.  Assuming,  however,  that  the 
court  could  consider  such  a  question, 
thet/  were  of  opinion  that  on  thefojcts  of 
this  case  there  was  such  a  strong  and 
probable  presumption,  and  discharged 
the  rule. 

It  appeared  that  Richard  Vyner  was  in 
January,  1901,  a  lieutenant  in  the  Imperial 
Yeomanry,  and  on  the  2lHt  of  that  month 
he  took  over  the  command  of  the  remount 
d^t  at  Victoria  Road,  Cape  Colony,  South 
Africa.  It  was  part  of  his  duty  to  clear  the 
country  within  his  district  of  all  horses, 
mules  and  donkeys  which  might  be  useful 
either  to  the  Imperial  troops  or  the  Boer 
forces  then  at  war  with  this  country.    For 
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this  purpose  his  instructions  were  to  pay  for 
such  animals  as  the  owners  thereof  were 
willing  to  sell,  and  to  give  a  receipt  in  cases 
where  the  owners  were  unwilling  to  sell, 
and  in  both  cases  to  bring  all  horses  to  the 
depdt.  Payments  were  made  by  him,  some- 
times partly,  and  sometimes  wholly,  in  cash. 
On  Felbruary  17th,  1901,  there  was  a  violent 
storm,  which  blew  down  the  remount  office 
marauee  at  Victoria  Road  Station,  and  a 
number  of  papers  therein  were  lost.  On 
March  23rd,  1901,  the  respondent  was 
succeeded  in  the  command  of  the  dep6t  by 
Lieutenant  Crompton.  This  oflBcer  balanced 
the  accounts  of  the  depdt  on  April  Ist,  1901, 
but  the  assistant-inspector  of  remounts 
refused  to  pass  the  accounts  in  default  of 
certain  stamped  receipts  for  cash  parents 
made  by  Lieutenant  Vyner  which  it  was 
alleged  Lieutenant  Vyner  stated  had  been 
lost  in  the  storm  of  February  17th. 
Lieutenant  Crompton  was  then  instructed 
to  obtain  duplicate  receipts  for  those  miss- 
ing, but  twenty-two  of  the  civilians  who 
had  sold  animals  to  Lieutenant  Vyner 
refused  to  supply  receipts  on  the  ground 
that  the]^  had  not  received  the  amounts 
entered  in  the  accounts  made  up  from 
Lieutenant  Vyner's  cheque  counterfoils 
and  cash  book,  but  smaller  amounts.  The 
twenty-two  civilians  swore  affidavits  to  this 
effect  in  the  course  of  1901  and  1902,  but 
subseouently,  in  November  or  December, 
1902,  the  missing  receipts,  or  papers  purport- 
ing to  be  the  missing  receipts,  were  dis- 
covered in  the  box  belonging  to  the  Victoria 
Road  remount  dep6t  by  Colonel  Berkbeck, 
who  was  in  charge  of  the  remount  depart- 
ment in  South  Africa.  This  box  had  Tbeen 
removed  to  Johannesburg,  and  the  receipts 
were  found  there.  This  fact  was  at  once 
communicated  to  the  authorities  at  Cape 
Town.  The  receipts  were  unstamped,  but 
corresponded  in  amount  with  Lieutenant 
Vyners  entries  and  the  accounts  made  up 
therefrom.  On  May  8th,  1903,  the  Cape 
Attorney-General  applied  for  and  obtained 
a  warrant  charging  Lieutenant  Vjrner  with 
the  crime  of  fraud,  committed  in  Cape 
Colony  in  January  and  February,  1901. 
On  that  warrant  he  was  arrested  on 
May  19th,  1903,  in  London,  where  he  was 
staying,  having  entei'ed  his  name  at  the 
War  Office  as  seeking  employment  For 
seven  months  he  remained  in  custody  or  on 
bail.  At  hrst  no  mention  was  made  of  the 
fact  that  the  missing  receipts,  or  papers 
purporting  to  be  the  missing  receipts,  nad 
been  found.  It  was  subsequentiv  alle^;ed 
that  the  signatures  to  the  receipts  found  had 
been  obtained  by  the  use  of  carbon  paper, 
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but  no  evidence  as  to  this  was  given  by  the 
prosecution  before  the  magistrate.  On 
October  5th,  1D03,  a  magistrate,  sitting  at  the 
Bow  Street  police  court,  made  an  order 
under  the  Furtive  Offenders  Act,  1881, 
committing  Lieutenant  Vyner  to  prison 
before  being  sent  out  to  South  Africa,  there 
to  stand  his  trial  on  the  charges  of  fraud 
alleged  agwnst  him.  On  October  6th,  1903, 
a  rule  nid  was  granted  by  Bucknill,  J., 
judge  in  chambers,  to  show  cause  why  a 
writ  of  habeas  corpus  should  not  issue  on 
the  grounds — 

(1)  That  the  evidence  before  the  learned 
magistrate  raised  no  strong  or  reasonable 
presumption  that  Vyner  committed  the 
offence  mentioned  in  the  warrant  of  com- 
mittal ; 

(2)  That  it  would,  having  regard  to  all 
the  circumstances  of  the  case,  be  unjust  and 
oppressive  to  return  Vyner  to  South  Africa 
for  trial ;  and 

(3)  That,  having  regard  to  the  place  where 
the  witnesses  for  the  defence  are  to  be 
found  and  all  the  circumstances  of  the  case, 
it  would  be  conducive  to  the  interests  ot 
justice  that  Vyner  should  be  tried  in  England. 

Section  10  of  the  Fugitive  Offenders  Act, 
1881,  provides :  "  Where  it  is  made  to 
appear  to  a  superior  court  that  by  reason 
of  the  trivial  nature  of  the  case,  or  by 
reason  of  the  application  for  the  return  of  a 
fugitive  not  bemg  made  in  good  faith  in  the 
interests  of  justice  or  otherwise,  it  would, 
having  regard  to  the  distance,  to  the 
facilities  for  communication,  and  to  all  the 
circumstances  of  the  case,  be  unjust  or 
oppressive  or  too  severe  a  punishment  to 
return  the  fugitive  either  at  all  or  until  the 
expiration  of  a  certain  period,  such  court 
may  discharge  the  fugitive,  either  absolutely 
or  on  bail,  or  order  that  he  shall  not  be 
returned  until  after  the  expiration  of  the 
period  named  in  the  order^  or  may  make  such 
other  order  in  the  premises  as  to  the  court 
seems  just." 

Sir  Edward  Carson^  K.C.,  Solicitor- 
General  (Sutton  and  A.  Gill  with  him), 
showing  cause,  argued  that  on  the  facts 
alleged  in  the  affidavits  for  the  prosecution 
there  was  a  strong  or  probable  presumption 
that  fraud  had  been  committed.  Twenty- 
two  people,  interviewed  separately,  had  told 
a  similar  story.  The  court  should  not 
lightly  interfere  with  the  magistrate's 
decision.  The  second  and  third  grounds  on 
which  the  application  for  the  writ  of  habea>s 
corjms  rested  were  not  within  the  purview 
of  the  Fugitive  Offenders  Act,  1881.  Dis- 
charge of  an  order  under  s.  10  of  the  Act 
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must  be  limited  to  cases  where  the  offence  is 
trivial  or  there  is  an  absence  of  good  faith. 
Sir  Edward  Clarke,  K.C.  (Muir  and 
V.  L,  Miller  with  himj,  supporting  the  rule, 
asked  the  court  to  discharge  the  order  of 
the  magistrate  on  the  ground  that  there 
was  no  strong  and  probable  presumption  as 
required  by  s.  5  of  the  Fugitive  Offenders 
Act,  1881,  that  the  fugitive  committed  the 
offence  mentioned  in  the  warrant.  The 
power  to  discharge  the  order  was  not  limited 
to  cases  where  the  offence  was  trivial  or 
there  was  an  absence  of  good  faith  by  reason 
of  the  words  "or  otherwise"  in  s.  10  of  the 
Fugitive  Offenders  Act,  1881.  Vyner  could 
be  tried  in  this  country  under  42  Geo.  3,  c.  85, 
s.  1,  and  by  the  provisions  of  that  Act 
evidence  could  be  taken  in  other  countries. 
Vyner's  witnesses  were  all  in  this  country. 

Lord  Alverstone,  L.C.J.— In  this  case 
we  have  first  to  consider  the  function  of 
this  court  under  the  Fugitive  Offenders 
Act,  1881,  with  regard  to  discharging  an 
order  made  under  s.  6  of  the  Act,  and  then 
to  consider  the  application  of  that  function 
to  the  facts  of  tnis  i)articular  case.  As  to 
s.  5,  it  need  only  be  said  that  the  magistrate 
must  only  make  an  order  when  there  is  a 
strong  or  probable  presumption  that  the 
fugitive  has  committed  the  offence  men- 
tioned in  the  warrant.  For  the  purpose  of 
this  case  I  am  going  to  assume  that  this 
court  can  consider  whether  there  was  in  the 
evidence  before  the  magistrate  such  a  strong 
or  probable  presumption.  The  question 
may  arise  on  some  future  occasion  as  to 
whether  this  court  has  such  a  power  to 
review  the  exercise  of  the  inagi.strate's 
discretion.  Speaking  for  myself.  I  think 
the  court  has  such  a  power,  tnougn  it  is  not 
now  necessary  to  decide  the  point,  as 
assuming  that  the  court  has  such  a  power, 
after  the  most  careful  consideration  of  all 
the  facts  in  this  case,  I  am  of  opinion  that 
there  is  a  grave  case  to  be  answered  by 
Lieutenant  Vyner.  I  was  much  impressed 
by  the  argument  of  Sir  Edtoard  Clarke  as 
to  the  delay  in  the  proceedings  against 
Lieutenant  Vyner,  but  all  the  facts  most  be 
considered,  and  the  separate  examination  of 
twenty-two  farmers  would  occupy  a  con- 
siderable time.  With  regard  to  the  delay  in 
sendinff  the  recei])t8  found  in  Johannesburg 
to  England,  I  think  that  those  documents 
should  have  been  sent  over  sooner.  I  do  not 
think  that  the  strong  and  probable  presump- 
tion has  been  rebutted,  or  that  the  offence  is 
trivial  or  that  there  is  any  ground  whatever 
for  saying  the  proceedings  were  not  bond 
fide.    All  the  witnesses  for  the  prosecution 
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are  in  South  Africa,  and  therefore  on  the 
ground  of  convenience  I  doubt  whether  the 
ouestion  of  a  fair  trial  can  be  dealt  with  by 
tnis  court,  but  I  desire  to  give  the  strongest 
intimation  that  the  place  of  trial  should  be 
at  Cape  Town,  or  some  place  other  than 
Victoria  Road,  where  it  cannot  be  suggested 
that  there  would  not  be  a  fair  trial.  In  ray 
opinion,  therefore,  there  is  no  ground  for 
intefering  with  the  order,  and  the  rule  must 
be  discharged. 

Lawrance,  J.— I  agree. 

Kennedy,  J. —  I  also  agree  that  no 
sufficient  ground  has  been  shown  for  in- 
terfering with  the  order.  I  also  think  the 
question  as  to  the  power  of  the  court  to  try 
whether  there  was  or  was  not  a  strong  or 
probable  presumption  of  the  prisoner  having 
committed  the  offence,  should  be  left  open, 
as,  speaking  for  myself,  I  should  be  very 
slow  to  interfeie  with  the  discretion  of  a 
magistrate  who  has  come  to  a  decision  with 
the  facts  before  him. 

MtUe  discharged.  Lieutenant  Vyner 
ordered  to  surrender  within 
fourteen  days  at  Brixton 
Prison, 

Solicitor  against  the  rule :  Director  of 
Public  Prosecutions. 

Solicitor  in  support  of  the  rule :  Harry 
Wilson. 
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CENTRAL    CRIMINAL    COURT. 


February  10,  1904. 

(Before  the  Common  Serjeant.) 

Rex  V,  Hotine. 

Criminal  law— Larceny  Act,  1901  (1  Edw.  7, 
c.  10) — Money  entrusted  as  security  for 
honesty  during  employment. 

The  prisoner  received  sums  of  money  from 
persons  wfio  entered  his  employment^  as 
security  for  their  honesty  during  their 
employTnent,  He  promised  to  repay  the 
money  to  the  depositors  on  theirCeaving 
his  employment.  The  prisoner  used  tKe 
mon^  for  his  own  jy^rj^oses^  and  when 
the  depositors  left  his  service  they  were 
unable  to  obtain  the  repayment  of  the 
sums  they  had  deposited. 

Held,  that  the  jyrisoner  had  not  brought 
himself  within  the  provisions  of  t/ie 
Larceny  Acty  1901. 

The  prisoner  was  indicted  as  follows  : 

Central  Criminal  Court  to  wit :  The 
jurors  for  our  Lord  the  King  upon  their 
oath  present  that  Frederick  Hotine  on  the 
26th  day  of  November,  a.d.  1902,  was  en- 
trusted Dy  one  George  William  Sanders  with 
certain  property,  to  wit,  £10  in  money,  of 
and  belonging  to  the  said  G.  W.  Sanders 
in  order  that  ne,  the  said  Frederick  Hotine, 
miffht  retain  the  said  money  in  safe  custody, 
and  thereafter  pay  it  back  to  the  said  G.  W. 
Sanders,  and  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that 
Frederick  Hotine  afterwards,  to  wit,  on  the 
25th  day  of  November,  in  the  said  year,  at 
the  parish  of  St.  Andrew's,  Holborn,  in  the 
county  of  London,  and  within  the  jurisdic- 
tion of  the  said  court,  so  being  entrusted  as 
aforesaid,  unlawfully  and  fraudulently  did 
convert  to  his  own  use  and  benefit  the  said 
property  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  of  our  Lord  the  King,  his  crown, 
and  dignity. 

The  seven  following  counts  were  in  the 
same  form,  and  related  to  other  sums  of 
money  entrusted  to  the  prisoner  by  other 
persons. 

Ninth  count:  And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present 
that  the  said  Frederick  Hotine,  on  the  25th 
day  of  November,  a.d.  1902,  was  entrusted 
by  one  George  William  Sanders  with  certain         t 
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{)roperty,  to  wit,  £lO  in  money^  of  and  be- 
onging  to  the  said  George  William  Sanders 
in  order  that  he  the  said  Frederick  Hotine 
might  thereafter  pay  £10,  the  proceeds 
thereof,  back  to  the  said  G.  W.  Sanders 
in  three  months'  time,  or  on  the  said  G.  W. 
Sanders  leaving  the  service  of  the  said 
Frederick  Hotine,  whichever  event  should 
first  happen,  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that 
Frederick  Hotine  afterwards,  to  wit,  on  the 
25th  day  of  November,  in  the  said  year^at  the 
parish  of  St.  Andrew's,  Holborn,  m  the 
county  of  London,  and  within  the  jurisdic- 
tion of  the  said  court,  so  being  entrusted  as 
aforesaid,  unlawfully  and  fraudulently  did 
convert  to  his  own  use  and  benefit  the  said 
property  and  the  proceeds  of  the  said 
property  against  the  form  of  the  statute, 
etc. 

The  seven  following  counts  were  in  the 
same  form,  and  related  to  the  other  sums  of 
money  entrusted  to  the  prisoner. 

The  three  remaining  counts  (17,  18,  and 
19)  in  the  indictment  were  for  offences  under 
s.  31  of  the  Bankruptcy  Act,  1883. 

C.  W,  Mathews  {A.  Gill  and  /.  A.  Sym- 
rtvons  with  him),  appeared  on  behalf  of  the 
prosecution. 

It  appeared  from  the  opening  of  the 
case  by  Mr.  Mathews  to  the  jury  that 
the  prisoner  was  engaged  in  bringing  out  an 
illustrated  newspaper,  and  that  he  adver- 
tised for  clerks  and  travellers  to  enter  his 
service  and  to  deposit  money  as  security  for 
their  honesty  during  their  service.  He  also 
answered  such  advertisements  inserted  by 
persons  seeking  employment,  who  were 
willing  to  deposit  money  as  security. 
Several  persons  entered  the  service  of  the 
prisoner  and  deposited  with  him  various 
sums  of  money  as  security  for  their  honesty. 
In  each  case  the  prisoner  promised  to  repay 
the  money  when  the  depositor  left  his  ser- 
vice, in  some  cases  he  gave  a  promissory 
note  papable  at  three  months,  or  on  the 
depositor  leaving  his  service.  The  persons 
who  made  the  deix)sit8.  the  subject  matter 
of  the  indictment,  had  left  the  prisoner's 
service  after  a  short  time,  and  in  each  case 
thev  had  demanded  their  money  back,  but 
had  not  been  able  to  get  it. 

The  Common  Serjeant.— When  money  is 
handed  to  a  man  as  security  by  persons  as 
a  deposit,  he  is  not  bound  to  keep  that 
money  in  his  custody.  He  is  not  to  "  apply, 
pay,  or  deliver  "  that  money  for  a  particular 
purpose,  because  the  money  is  always  to  be 
the  money  of  the  person  who  entrusts  it. 
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Mathews, — The  section  reads  "  Whosoever 
being  entrusted  .  .  .  with  any  property  in 
order  that  he  may  retain  in  safe  custody  or 
apply,  pay  or  deliver  .  .  .  the  property  or 
any  part  thereof  or  any  proceeds  thereof." 

The  Common  Seejeant.— What  you  must 
prove  first  is  that  the  person  is  entrusted 
with  the  property  or  money,  either  to  keep 
in  safe  custody,  that  means  not  to  part  with 
it  at  all,  or  to  "apply,  pay  or  deliver"  it  to 
any  person. 

Mathews, — In  the  present  case  Sanders 
hands  the  prisoner  a  sum  of  £lO  as  a 
guarantee  for  his  honesty.  I  submit  he 
entrusts  that  money  to  the  prisoner  in  order 
that  he  may  keep  it  in  safe  custody  as  a 
guarantee  for  Sanders'  honesty.  He  is 
bound  to  keep  that  money  or  its  proceeds 
untouched. 

The  Common  Serjeant.— He  can  pass 
the  money  into  his  bankers  or  do  anything 
he  likes  with  it.  "Proceeds"  mean  the 
money  realised  from  property  that  is  not 
money,  it  does  not  mean  a  debt.  The  em- 
iloyer  is  liable  to  have  to  pay  the  money 
>ack  as  a  debt,  in  the  meantime  he  can  use 
it  in  his  business,  he  is  not  bound  to  keep  it 
all  separate,  he  can  mix  it  with  his  own  as 
much  as  he  likes. 

Mathews,— K^  must  keep  the  equivalent 
to  be  in  a  position  to  return  it. 

The  Common  Serjeant.— Not  necessarily. 
If  a  man  obtains  money  honestly  on  deposit, 
he  is  not  bound  to  keep  it,  it  is  only  a  mere 
civil  debt  which  may  arise.  It  seems  to  me 
that  it  is  on  your  last  counts  that  you  may 
succeed. 

Mathews, — You  think  it  was  not  entrusted 
for  safe  custody.  I  should  be  very  glad 
indeed  if  we  could  have  this  question 
reserved,  as  it  seems  that  a  very  great  use 
to  whicn  this  statute  may  be  put  is  one 
which  your  lordship  does  not  seem  to  be 
desirous  of  sanctiomng.  I  submit  that  the 
money  was  entrusted  to  the  defendant  by 
Sanders  for  the  purpose  of  remaining  by 
way  of  security,  and  it  is  to  be  paid  to 
Sanders  "  in  three  months'  time  or  on  your 
leaving  my  service,"  t.e.,  on  Sanders  leaving 
the  defendant's  service. 

The  Common  Serjeant.— The  very  trans- 
action shows  the  contrary,  that  he  paid  him 
the  money  and  took  his  promissory  note. 
That  is  a  debt. 

Mathews, — There  are  cases  which  have  to 
be  investigated  where  no  promissory  note 
was  given  at  all. 
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The  Common  Sebjeant.— Take  it  for  the 
time  being  without  the  promissory  note. 

Matheufg, — There  was  a  sum  of  £10  en- 
trusted to  the  defendant  by  way  of  a  deposit 
as  security  with  an  undertaking  that  that 
amount  should  be  paid  to  Sanders,  either  in 
three  months'  time  or  on  Ms  leaving  the 
defendant's  service  :  did  not  the  defendant 
receive  the  money  in  order  that  he  might 
*PPly>  pay  or  deliver  it  ? 

The  Common  Seejeant.— He  is  bound  as 
a  matter  of  contract  to  pay  him  back,  it  is 
not  "  entrusted "  to  him  at  all  for  the  pur- 
poses mentioned,  it  is  handed  to  him  for  his 
oenefit  on  conditions  which  involve  a  lia- 
bility to  pay  it  back,  that  is  credit,  he 
receives  it  on  credit  and  not  upon  custody 
or  trust 

Mathews, — Is  not  the  defendant  in  the 
position  of  a  trustee,  is  not  he  a  fiduciary 
person  in  re«;ard  to  the  money  so  handed 
over  to  him  f  He  undertakes  to  keep  it : 
to  have  it  ready  to  pay  at  any  time  on 
Sanders  leaving  the  service. 

The  Common  Serjeant.— He  is  under  a 
contract  to  pay  if  Sanders  leaves  his  ser- 
vice without  being  in  default.  That  is  a 
promise  and  not  a  trust.  He  is  not  en- 
trusted with  it  for  that  purpose,  it  is  for  his 
own  benefit    It  is  only  a  credit 

Arthvr  Gill, — I  submit  the  position  is 
precisely  analogous  to  that  of  a  trustee,  and 
the  language  is  almost  identical  with  that 
of  s.  80  of  the  Larceny  Act,  1861.  Reading 
into  that  section  the  definition  clause  of 
"  property  "  in  the  Larceny  Act,  which  in- 
cludes proceeds,  that  section  seems  to  be 
practiciuly  identical  with  this,  and  I  submit 
that  proceeds  includes  money,  and  that  if  a 
trustee  being  entrusted  witn  money  pays 
that  into  his  banking  account  and  then 
afterwards  draws  aeainst  his  credit  in  that 
account  until  he  exhausts  that  money,  and 
so  becomes  unable  to  hand  over  the  money 
to  the  object  of  the  trust,  he  commits  the 
offence  under  that  section.  There  are  many 
cases  in  which  a  trustee  has  been  indicted 
under  those  circumstances. 

The  Common  Serjeant.— That  is  just  the 
difference.  A  trustee  is  never  entitled  to 
spend  the  money  of  his  cestui  que  trusty  in 
the  hope  that  at  a  future  time  he  may  be 
able  to  repay  it.  He  has  no  right  to  touch 
it  or  to  mix  it  with  his  own  money.  If  he 
does  so  it  is  a  breach  of  trust  though  not 
necessarily  a  crime. 
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GilL — On  the  present  contract  it  was 
never  contemplated  that  the  defendent 
would  make  use  of  this  money  for  his  own 
purposes,  it  was  always  intended  that  he 
should  keep  either  the  money  itself  or  its 
equivalent  m  order  to  be  read^  to  repay  the 
man  who    had   entrusted    him    with   the 


The  Common  Serjeant.— During  the 
adjournment  I  have  consulted  with  the 
judge  (Philumore,  J.)  on  this  statute,  with 
some  of  the  documents.  He  is  of  opinion 
that  these  counts  do  not  come  within  the 
statute.  I  must  therefore  confine  the  case 
to  the  last  three  counts. 

I^ot  g^iilty  on  counts  1 — 16. 

Solicitor  for  the  prosecution :  Treasury 
Solicitor. 


HOUSE    OF    LORDS. 


December  17, 1903. 

Guardians  op  the  Poor  op  West  Ham 
Union  v.  London  County  Council. 

Poor  law— Settlement — Addition  of  part  of 
parish  to  another  parish — Wnether 
settlement  destroved— Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61) ;  Poor  Law  Act, 
1879  (42  <fe  43  Vict.  c.  54). 

By  an  order  of  the  Local  Government  Board 
made  unaer  the  Divided  Parishes  Act, 
1876,  and  the  Poor  Law  Act,  1879,  part 
of  the  parish  of  Wanstmd  was  added  to 
and  amalgamated  with  the  parish  of 
West  Ham, 

Held,  that  the  identity  of  the  parish  of  West 
nam  was  not  destroyed,  and  that  there- 
fore a  settlement  acquired  in  that  parish 
before  the  order  ivas  made  continued  to 
exist. 

Tlie  decision  of  the  Cowrt  of  Appeal 
(reptyrted  66  J,  P.  356)  and  the  Kin(fs 
Bench  Division  {reparUd  66  J,  P.  368), 
affirmed. 

This  was  an  appeal  from  a  decision  of  the 
Court  of  Appeal  (Collins,  M.R.,  Bomer  and      ^ 
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Union  v.  London  County  Council. 

Mathew,  L.J J.),  affirming  a  decision  of  the 
King's  Bench  Division  as  to  the  settlement 
of  a  iMiuper.  The  facts  appear  from  the 
following : 

Case  stated  by  the  quarter  sessions  for 
the  county  of  London,  on  an  appeal  by  the 
guardians  of  the  poor  of  the  West  Ham 
Union,  against  an  order  of  two  of  her  late 
Majesty's  justices  acting  in  and  for  the 
county  of  London,  dated  May  15th,  1900, 
where  oy  it  was  adiudged  that  the  place  of 
the  last  legal  settlement  of  one  Elizabeth 
Heritage,  a  pauper  lunatic,  then  confined  in 
the  Claybury  Lunatic  Asylum  of  the  re- 
pondents,  at  Woodford,  in  the  county  of 
Essex,  was  in  the  parish  of  West  Ham,  the 
appellants'  union,  and  whereby  the  appel- 
lants were  ordered  to  pay  to  the  treasurer 
of  the  respondents  the  sum  of  £25  11«.  Id, 
in  respect  of  the  past  maintenance  of  the 
said  pauper  lunatic,  and  to  pay  to  the 
treasurer  of  the  said  asylum  the  weekly  sum 
of  9a.  lie?,  for  her  future  maintenance. 

The  appeal  was  heard  at  the  midsummer 
Quarter  sessions,  for  the  county  of  London,  at 
tne  Sessions  House,  Clerkenwell,on  July  6th, 
1900,  when  the  appeal  was  allowed  subject 
to  the  opinion  of  the  High  Court  of  Justice 
on  the  follovdng  case  : 

1.  Elizabeth  Heritage  (hereinafter  some- 
times referred  to  as  the  pauper  lunatic),  was 
born  in  Stephenson  Road,  Canning  Town, 
in  the  parisn  of  West  Ham,  in  the  West 
Ham  Union,  on  or  about  February  11th, 
1852,  and  resided  at  Nos.  3  and  5,  Widdi- 
combe  Terrace  (afterwards  and  now  known 
as  40  and  42,  Barking  Road),  in  the  said 
parish,  for  about  seventeen  years,  until  the 
month  of  August,  1888. 

2.  The  pauper  lunatic  resided  at  the 
address  aforesaid  in  such  manner  and  under 
such  circumstances  during  the  whole  of  the 
said  period  of  seventeen  years,  and  in  each 
of  such  years,  as  to  render  her  irremovable 
from  the  parish  in  which  such  residence 
took  place. 

3.  By  an  order  of  the  Local  Government 
Board,  dated  August  24th,  1886,  and  made 
under  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61), 
as  amended  and  extended  by  the  Poor  Law 
Act,  1879  (42  &  43  Vict.  c.  54),  it  was  ordered 
that  a  certain  part  of  the  parish  of  Wan- 
stead  should  cease  to  be  part  of  that  parish 
and  should  be  amalgamated  with  the  said 
parish  of  West  Ham.  A  copy  of  the  said 
order,  which  took  effect  on  March  24th, 
1887,  is  annexed  to  and  is  to  be  taken  as 
part  of  this  case. 
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4.  The  said  address  at  which  the  pauper 
lunatic  so  resided,  as  aforesaid,  was  situate 
in  the  parish  of  West  Ham,  as  constituted 
previously  to  the  date  of  the  said  order,  and 
not  in  any  part  of  the  parish  of  Wanstead. 

5.  The  pauper  lunatic  left  the  parish  of 
West  Ham  in  the  month  of  May,  1888,  and 
did  not  thereafter  acquire  a  settlement  in 
any  parish. 

6.  The  pauper  lunatic  was  afterwards 
found  in  the  hamlet  of  Rate! iff,  in  the 
Stepney  Union,  in  the  county  of  London, 
and  was  sent  therefrom  to  the  said  Clay- 
bury  Lunatic  Asylum  of  the  respondents. 

7.  By  an  order  of  two  of  her  late  Majesty's 
justices  of  the  peace,  acting  in  and  for  the 
county  of  London,  dated  February  14th, 
1900,  the  pauper  lunatic  was,  under  s.  290 
of  the  Lunacy  Act,  1890  (53  &  54  Vict, 
c.  5),  adjudged  to  be  chargeable  to  the 
county  ot  London. 

8.  On  May  15th,  1900,  the  respondents 
procured  from  two  of  her  late  Majesty's 
justices  of  the  peace,  acting  in  and  for  tne 
county  of  Londfon,  the  said  order  of  that 
date,  whereby,  amoncst  other  things,  the 
pauper  lunatic  was  adjudged  to  be  settled 
in  the  appellants*  union. 

9.  On  the  above  facts  we  gave  judgment 
as  follows  : 

We  are  obliged  to  both  counsel  in  this 
case  for  having  been  so  precise  in  their 
ar^ments,  because  really  it  is  a  small 
point,  although  a  point  of  immense  im- 
portance not  only  to  this  part  of  the 
metropolis,  but  to  many  others.  We  are 
of  the  opinion  that  we  must  follow  the 
reasoning  in  the  decision  of  both  the  old 
cases.  As  far  as  we  can  see  from  the 
reasoning  of  the  Dorking  Com,  it  is  plain 
that  it  applies  not  only  to  a  district  where 
the  parish  is  divided,  but  also  where  a 
distnct  is  destroyed  by  reason  of  amalga- 
mation. Therefore,  under  these  circum- 
stances, we  must  allow  the  appeal  with 
costs. 

If  the  court  shall  be  of  opinion  that  our 
said  judgment  was  correct,  our  said  order 
is  to  stand  confirmed ;  but  if  the  court 
shsdl  be  of  opinion  that  our  said  judgment 
was  wrong  our  order  is  to  be  quashed,  and 
the  said  order  of  the  justices  of  May  15th, 
1900,  is  to  stand  confirmed  in  all  respects. 
Richard  Loveland-Loveland, 

The  order  of  the  Local  Government 
Board,  dated  August  24th,  1886,  was  as 
follows : 

Whereas  bv  the  provision  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act, 
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1876,  as  amended  and  extended  by  the 
Poor  Law  Act,  1879,  we,  the  Local  Govern- 
ment Board,  are  empowered  to  deal  by 
order  with  parts  of  divided  parishes,  and 
whereas  the  said  parishes  of  Wansteaa  and 
West  Ham  are  included  in  the  said  West 
Ham  Union. 

And  whereas  the  said  parish  of  Wanstead 
is  a  divided  parish  within  the  meaning  of 
the  said  Acts,  a  certain  part  thereof  being 
isolated  and  detached  or  nearly  detached 
from  the  residue  thereof,  namely,  all  that 
part  which  is  included  in  the  borough  of 
West  Ham,  and  whereas  a  proposal  having 
been  made  that  the  said  part  of  the  said 
parish  of  Wanstead  should  be  separated 
from  that  parish  and  be  amalgamated  with 
some  adjoining  parish^  or  be  otherwise 
dealt  with  under  the  said  Acts,  we  caused 
local  inquiry  to  be  held,  after  notice  duly 
given  as  required  by  the  Act  first  above 
mentioned,  and  report  has  been  made  to  us 
thereon,  and  whereas  it  is  expedient  that 
the  aforesaid  part  of  the  said  parish  of 
Wanstead  should  be  separated  from  that 
parish  and  be  amalgamated  with  the  said 
parish  of  West  Ham,  which  it  adjoins,  and 
the  Education  Department  have  given  their 
sanction  thereto  in  accordance  witn  section  4 
of  the  Act  first  above  mentioned  so  far  as 
such  arrangement  may  affect  the  constitu- 
tion of  any  school  district. 

Now,  therefore,  in  pursuance  of  the 
powers  given  to  us  by  the  statutes  in  that 
Dehalf  we  hereby  order  as  follows  : 

Article  1. — ^All  that  part  of  the  said 
parish  of  Wanstead  which  is  included  in 
the  borough  of  West  Ham  shall  cease  to  be 
part  of  that  parish  and  shall  be  amalga- 
mated with  the  said  parish  of  West  Ham. 

Article  2. — This  order  shall  take  effect 
on  the  24th  day  of  March,  1887,  unless  the 
same  should  in  the  meantime  become  pro- 
visional in  pursuance  of  section  2  of  the 
said  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876. 

C.  T.  Ritchie. 

The  Divisional  Court  quashed  the  order 
of  quarter  sessions,  holding  that  the  settle- 
ment of  the  pauper  in  the  parish  of  West 
Ham  was  not  destroyed  by  the  addition  to 
that  parish  of  a  part  of  the  parish  of  Wan- 
stead. This  decision  was  afiirmed  by  the 
Court  of  Appeal.  The  Guardians  of  West 
Ham  then  appealed  to  this  House. 

Avoryj  K.C.,  and  Hutchinsony  for  the 
appellants. 
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Macmarrany  K.C.,  and  Daldy^  for  the 
respondents. 

Earl  op  Halsbury,  L.C.— My  lords,  it 
appears  to  me  that  this  is  a  noveltv  which 
has  been  presented  to  your  lordships  for 
adjudication,  and  that  it  may  be  decided 
without  reference  to  any  of  the  previous 
cases.  Whether  those  cases  were  right  or 
wrong,  whether  if  they  came  in  actual 
review  before  your  lordships  you  would 
affirm  the  principle  which  seems  to  have 
guided  them,  or  whether  you  would  take 
the  view  which  Cockburn,  C.J.,  and 
Blackburn,  J.,  both  Uio\i{St(mrbridqe  Union 
V.  Droiiwick  Union  (1871),  L.  R.  6  Q.  B.  769 ; 
35  J.  P.  694),  that  the  case  upon  which  they 
aU  really  depended  had  been  decided  upon  a 
very  narrow— obviouslv,  in  their  view,  a  too  . 
narrow — construction  of  the  Act  of  Parlia- 
ment, is  a  matter  which  one  need  not 
consider  now,  because  it  is  unnecessary. 
Therefore,  I  think  it  would  not  be  proper  to 
enter  into  an  examination  of  those  cases 
with  reference  to  a  case  which  really  does 
not  raise  the  same  question.  I  have  no 
doubt  that  what  Cockburn,  C.J.,  and 
Blackburn,  J.,  both  felt  was  this— that  in 
a  question  of  this  sort,  which  was  constantly 
arising  between  parishes,  more  constantly 
then  than  in  modern  days,  it  was  a  very 
inconvenient  thing  to  have  different  rules 
laid  down  by  the  courts  from  time  to  time, 
thereby  putting  the  overseers  in  great  diffi- 
culties, and  for  that  reason  there  was  a 
great  reluctance  to  interfere  with  rules 
which  were  supposed  to  be  once  established. 
I  am  not  certain  that  that  consideration  is  so 
important  now,  because  controversies  be- 
tween parishes  are  now  very  seldom  litigated 
in  these  matters.  Be  that  as  it  mav,  I  only 
mention  it  in  order  to  point  out  that  your 
lordships  are  perfectly  free,  if  the  question 
ever  does  come  in  a  distinct  form  before 
you,  to  consider  those  cases,  which,  after  all, 
only  began  in  the  year  1842,  ana  may  or 
may  not  be  considered  to  have  established  a 
rule  which  it  would  be  wrong  to  depart  from 
now.  At  all  events,  this  is  the  first  case  of 
this  class  which  has  ever  come  before  a 
Court  of  Appeal,  and  it  appears  to  me  that 
the  answer  to  the  ingenious  argument  which 
has  been  presented  to  us  is  that  none  of  the 
circumstances  upon  which  the  other  cases 
have  been  decided  exist  here.  One  can  see 
that  where  a  parish  has  disappeared  in  this 
sense,  that  it  has  been  broken  up  into  four 
or  five  different  parishes,  it  would  be  difficult 
to  say  that  the  settlement  in  the  parish  still 
continued,  because  the  parish  which  once 
existed    and    in    which   the   pauper   had 
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obtained  a  settlement,  no  longer  exists,  and 
you  could  not  say  he  belonged  to  A.,  R, 
C,  D.,  or  E..  because  no  such  parish  existed 
as  that  in  which  he  got  his  settlement,  and 
the  mere  appropriation  of  his  settlement  to 
some  one  of  the  new  parishes  would  be,  or 
ought  to  be,  legislation  and  not  decision. 
But  be  that  as  it  may,  in  this  case  the 
pauper  was  settled  in  West  Ham  and  now 
claims  a  settlement  in  West  Ham ;  and 
what  is  to  prevent  her  having  it  1    Is  there 
no    identity    in    the    parish    by    reason 
of    the    same    course    of    administration 
continuing   the   same  liabilities  upon  its 
inhabitants,  the   same  duties  to   be  per- 
fonned  by  the  oflBcers  of  the  parish  1    There 
is  no  doubt  that  everything  that  would  con- 
i    stitute  identity  in  an  administrative  body 
exists  here,  and  it  is    uj)on  the  liability 
of  that  same  administrative  body  that  the 
pauper  makes   her   claim.    What    is  the 
answer  to  it  1    Not  that  there  is  any  real 
change  in  the  administration,  not  that  there 
is  any  change  in  the  very  place  where  the 
pauper's  settlement  was  obtained,  but  that 
something  has  been  added  to  the  parish 
afterwards,  and  that,  it  is  said,  is  to  make 
the  whole   difference   in  the    rights   and 
liabilities  of  the  parish  to  which  the  addi- 
tion has  been  made  so  as  to  deprive  the 
pauper   of   his    rights  under  the  Act  of 
Charles  II.  and  those  Acts  which  succeeded 
to  it,  amonff  others,  the  right  not  to  be 
removed  and  sent  to  some  other  place.   I  am 
wholly  unable  to  follow  the  reasoning  which 
suggests  that  this  parish  has  changed  its 
identity.    It  is  the  same  parish  in  all  the 
things  which  constitute  identity  of  an  ad- 
ministrative body,  and  the  fact  that  a  small 
part  has  been  added  to  it  so  as  to  bring  it 
within  the  area  of  that  which  is  the  unit  for 
administrative  purposes,  seems  to  me  not  in 
the  smallest  degree  to  interfere  vrith  the 
identity  of  that  which  is  really  the  same 
parish  which  existed  before.      It   would, 
indeed,  be  only  an  attempt  at  logic  run  mad 
to  suggest  that  by  reason  of  an  addition  to 
a  parish  it  ceased  to  be  the  same  parish,  and 
became  a  new  creature  created  by  the  mere 
fact  of  that  addition.    I  am  ouite  sure  that 
nothing  in  the  Act   of  Parliament  which 
gave  authority  to  make  the  addition  to  or 
to  change  the  boundary  of  the  parish  could 
ever  have  contemplated  that  the  effect  would 
be  to  change  the  whole  legal  liabilities.    As 
Mr.  Avory  very  frankly  and  boldly  admitted, 
if  it  aroseon  the  question  of  a  debt  contracted 
by  the  parish  of  West  Ham  it  would  not  be 
a  good  plea,  apart  from  legislative  remedy, 
to  say  that  the  parish  had  ceased  to  exist, 
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and  therefore  the  creditor  could  not  recover 
and  must  lose  his  debt.  That  would  be, 
indeed,  reducing  the  matter  to  an  absurdity. 
I  move  your  lordships  that  this  appeal  be 
dismissed  with  costs. 

Lord  Shand. — My  lords,  I  am  of  the  same 
opinion  ;  and  as  I  entirely  concur  in  the 
reasons  for  the  judgment  which  have  been 
expressed  by  my  noble  and  learned  friend 
on  the  Woolsack,  and,  indeed,  with  the 
reasoning  of  all  the  judges  before  whom  the 
case  has  come,  the  judges  in  the  Divisional 
Court,  and  the  judges  in  the  Court  of 
Appeal,  I  have  really  nothing  to  say  except 
that  I  think  there  is  identity  of  parish  here, 
although  an  addition  has  been  made  to  it  to 
some  extent. 

Lord  Davey. — My  lords^  I  wish  to  speak 
with  all  the  respect  which  is  due  to  a  judg- 
ment of  the  Court  of  Queen's  Bench,  de- 
livered   so    long   ago   as    the    year    1842, 
namely,    £.    v.    Ttuton    (1842),   3   Q.   B. 
215.    I  do  not  fina  it  necessary  for  the 
decision  of   this  case  to  say  whether  the 
reasoning  upon  v^hich  the  decision  in  tluit 
case  was  founded  is  altogether  satisfactory  to 
my  mind  or  not,  because  I  think  it  is  no 
authority  for   the    decision  of   this  case. 
This  case  is  auite  different  in  its  circum- 
stances, and  what  was  said  in  B.  v.  Tipton^ 
supra,  is  no  authority  for  the  decision  of 
this  case.    Nor  do  I  think  that  the  Dorking 
Case,  [1898J  1  Q.  B.  594  ;  62  J.  P.  308,  is 
any  authonty  for  this  case.     If  we  were 
considering   the   case   of    Wanstead,    the 
Dorking  Case,  supra,  might  be  an  autho- 
rity, because  a  piece  has  been  cut  out  of  the 
old  parish  of  Wanstead  and  added  to  the 
parish  of  West  Ham,  and  in  that  respect  it 
would  bear  some  resemblance  to  the  Dork- 
ing Ca^se,  supra.  But  in  the  present  case  we 
have  to  deal  with  a  case,  not  where  a  piece 
has  been  cut  out  of  West  Ham,  but  where  a 
piece  has  been  added  from  the  parish  of 
Wanstead  to  the  parish  of  West  Ham  ;  and 
in  that  respect  I  think  that  the  case  is  not 
governed    oy  the   Dorking    Ca^se,   supra. 
My  lords,  I  think  the  true  test  is  that  which 
has  been  suggested  by  the  Master  of  the 
Bolls,  namely,  has  the  parish  in  which  the 
pauper  had  a  settlement  lost  its  identity  1 
In  -fe.  V.  Tipton,  supra,  I  can  quite  under- 
stand that  the  parish  of  Halesowen  had 
ceased  to  exist.    It  had  been  divided  into 
several  townships,  no  one  of  which  could 
claim  to  be  the  original  parish  of  Halesowen. 
But  in  the  present  case  I  see  no  ground 
whatever  for  saying  that  the  parish  of  West 
Ham  has  lost  its  identity.    A  parish  does 
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not  lose  its  identity  by  the  mere  alteration 
of  its  boundary,  or  because  a  piece  has  been 
added  to  it,  or,  as  I  think,  because  a  piece  has 
been  taken  away  from  it.  It  must  be  aquestion 
of  fact  in  each  case  whether  what  has  been 
done  has  destroyed  the  identity  of  the 
))arish ;  and  it  appears  to  me  extravagant 
to  say  that  if  the  boundary  between  two 
parishes  is  rectified  by  drawing  a  give-and- 
take  line,  so  that  each  parish  has  a  bit  added 
to  it,  and  lases  a  bit,  which  is  added  to  the 
next,  those  two  parishes,  therefore,  have 
lost  their  identity,  or  that  a  pauper  with  a 
settlement  in  either  of  those  parishes  loses 
his  settlement.  It  may  be  that  a  case 
similar  to  the  Dorking  Ccue,  mpra^  may 
some  day  come  before  us,  and  if  it  does  1 
will  examine  it  with  an  open  mind  ;  but  it 
is  sufficient  for  the  present  purpose  to  say 
that  it  is  not  a  guide  for  the  decision  of  the 
case  now  before  the  house.  I  doubt,  how- 
ever, whether  the  Dorking  Case,  supra, 
would  have  been  decided  as  it  was  had  not 
the  judges  erroneously,  as  I  think,  thought 
it  followed  from  the  decision  in  B.  v. 
Tipton,  supra. 

Lord  Robertson  concurred. 

Appeal  dismissed. 

Solicitors  for  appellants  :  Hillearvs. 
Solicitor  for  respondents :    W.  A.  Rlax- 
land. 
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December  10,  1903. 
Rex  v.  Cumberland  JJ. 

Licensing  Acts — Appeal— Costs— Taxation 
out  of  sessions— Consent — Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  20. 

Five  licensing  appeals  from  the  same  licens- 
ing division  were  heard  at  the  same 
quarter  sessions  and  were  dismissed. 
No  express  consent  was  given  to  tax  the 
res)X)ndent  justices^  costs  out  of  sessions, 
SubseouenUy  the  solicitorsfor  the  several 
appellants  and  the  respondent  justices 
met  at  the  office  of  the  clerk  of  the  peace 
for  the  purpose  of  proceeding  to  the 
tojcation  of  the  several  bills  of  costs, 
Before  the  taxation  began  it  woa  agreed 
by  all  the  jxirties  jjresenL  including  the 
clerk  of  the  peace,  that  the  items  which 
were  common  to  all  the  respondents* 
bills  should  be  apportioned  against  the 
several  appellants.  One  bill  ttfas  taxed 
on  this  basis.  It  was  then  objected  on 
behalf  of  W.,  one  of  the  appellants, 
that  there  was  no  consent  to  ta^  out  of 
sessions  the  bill  against  W, 

Held,  that  there  was  evidence  of  conduct 
from  which  consent  to  taa  out  of  ses- 
sions might  be  implied. 

Quaere,  whether  s,  20  of  the  Licencing 
Act,  1902,  applies  to  the  taxatuyA  of 
costs  between  an  unsv/xessful  appellant 
and  respondent  justices, 

A  rule  nisi  for  a  certiorari  to  bring  up  a 
certain  order  of  the  court  of  quarter  ses- 
sions for  the  county  of  Cumberland  was 
obtained  at  the  instance  of  William  Walker, 
who  was  the  appellant  in  a  certain  licensing 
appeal  against  tne  refusal  of  the  justices  of 
the  Brampton  Licensing  District  to  renew 
his  license.  The  appeal  was  dismissed  with 
costs,  and  the  order  in  question  was  an 
order  for  payment  of  the  taxed  casts  of  the 
respondent  justices  in  the  appeal  amounting 
to  £35  3s,  Id.  The  grounds  on  which  the 
rule  nisi  was  obtained  were  substantially 
two,  namely,  that  there  was  no  consent  to 
tax  the  costs  out  of  sessions,  and  that  s.  20 
of  the  Licensing  Act,  1902,  did  not  apply. 

An  affidavit  by  Mr.  George  Augustus 
Lightfoot,  who  was  solicitor  for  the  appel- 
lant on  the  hearing  of  the  appeal  at  quarter 
sessions,  stated : 

At  the  general  annual  licensing  meeting 
for  the  Brampton  division  of  the  county  of      ^ 
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Cumberland,  holden  on  February  4th,  1903, 
the  licensing  justices  then  assembled,  by 
their  chairman,  His  Honour  Judge  David 
Fen  wick  Steavenson,  directed  Joshus  Simon, 
superintendent  of  the  police  for  the  said 
division,  to  give  notice  to  all  holders  of 
licenses  in  Brampton  that  renewal  of  their 
licenses  would  be  opposed  on  the  ground 
amongst  others  that  their  licenses  were  not 
required,  and  the  said  meeting  was  adjourned 
until  February  28th,  1903,  in  order  that 
such  notices  might  be  given.  The  said 
J.  Simon  gave  notice  of  opposition  to  the 
renewal  of  the  license  held  by  William 
Walker,  of  the  "Half  Moon"  Inn,  Bramp- 
ton, to  sell  all  excisable  liquors  at  the  sign 
of  the  "Half  Moon"  Inn  in  Brampton 
aforesaid.  On  March  3rd,  1903,  the  said 
renewal  was  opposed  hy  William  Henry 
Chapman,  acting  as  solicitor  for  the  said 
J.  Simon  and  for  the  said  licensing 
justices,  and  after  the  hearing  of  witnesses 
the  said  grant  by  way  of  renewal  was  refused 
by  the  said  justices.  There  was  no  other 
opposition  to  the  renewal  of  the  said  license. 
I  appeared  for  the  said  William  Walker  at 
the  said  hearing.  The  said  licensing  j  ustices 
were  served  with  notices  of  appeal,  and  the 
appeal  was  heard  at  the  general  court  of 
quarter  sessions  for  the  county  of  Cumber- 
land holden  at  Carlisle  on  April  7th,  1903, 
before  S.  P.  Foster,  Esq.,  and  C.  A.  Riming- 
ton,  Esq.,  and  other  justices  of  the  peace  for 
the  county  of  Cumberland.  The  said  appeal 
was  dismissed  with  costs.  No  consent  was 
given  to  tax  the  costs  out  of  court,  and  the 
said  sessions  came  to  an  end  witnout  any 
taxation  of  the  said  costs.  The  said  licens- 
ing justices  appeared  by  counsel  on  the 
hearing  of  the  said  appeal,  and  made  them- 
selves parties  thereto,  and  called  witnesses 
and  produced  and  proved  plans,  and  they 
were  the  only  persons  who  appeared  to 
oppose  the  allowance  of  the  said  appeal,  and 
in  support  of  their  decision  not  to  renew  the 
said  license.  On  June  17th,  1903,  C.  B. 
Hodgson,  Esq.,  clerk  of  the  peace  for  the 
county  of  Cumberland,  gave  me,  as  the 
solicitor  for  the  said  William  Walker,  notice 
to  attend  the  taxation  of  the  costs  of  the 
said  licensing  justices  against  the  said 
William  Walker  on  June  19tb,  1903.  On 
June  19th,  1903, 1  attended  before  the  said 
C.  B.  Hodgson,  and  before  the  said  taxation 
was  entered  upon  I  protested  that  there 
was  no  jurisdiction  to  tax  the  same  out  of 
court,  as  no  consent  to  tax  out  of 
court  had  been  given  either  by  or 
on  behalf  of  the  said  William  Walker, 
and  the  jurisdiction  to  tax  out  of  court  con- 
ferred by  the  Licensing  Act  of  1902,  s.  20, 

128 


68  J.  P.  16S. 

did  not  relate  to  taxation  of  this  kind  which 
was  between  the  parties  to  the  appeal,  but 
onlj[  to  taxation  between  the  respondent 
justices  and  the  treasurer  of  the  peace.  The 
said  C.  B.  Hodgson  was  of  opinion  that  the 
said  section  gave  him  jurisdiction  to  tax 
these  costs  out  of  court,  and  having  made 
my  protest  against  the  jurisdiction  to  tax  I 
withdrew,  and  took  no  part  in  the 
said  taxation.  On  June  27th,  1903, 
the  order  for  £36  3«.  Id,  now  sought  to 
be  removed  into  this  court  for  the  purpose 
of  being  ousushed,  was  served  upon  me  as 
solicitor  tor  the  said  William  Walker. 
The  said  sum  of  £35  3«.  Id,  is  the  party 
and  party  costs  &a  taxed  under  s.  27  of 
9  Geo.  4,  c.  61,  and  not  the  costs  of  justices 
under  s.  29  of  the  said  Act.  The  amount  of 
the  said  costs  was  never  submitted  to  the 
said  court  of  quarter  sessions,  nor  was  the 
opinion  of  the  said  court  ever  taken  thereon, 
and  the  said  court  never  adopted  the  act 
of  the  clerk  of  the  peace  in  ascertaining  the 
sum  of  £35  3s,  Id.  in  the  said  order,  and 
the  jurisdiction  of  the  said  court  was  never 
exercised  in  making  the  said  order  for  the 
said  amount. 

There  were  also  affidavits  by  the  appel- 
lant, William  Walker,  and  Mr.  Robert  Mil- 
burn,  corroborating  Mr.  Lightfoot. 

In  reply  two  affidavits  were  filed  on  behalf 
of  the  Brampton  justices,  one  by  Mr.  Hodg- 
son, clerk  of  the  peace,  and  one  by  Mr.  Lee, 
of  the  firm  of  Messrs.  Carrick,  Lee  &  Son, 
Brampton,  who  acted  as  solicitor  for  the 
licensing  justices. 

After  stating  that  there  were  some  twenty 
licensing    appeals    heard    at    the    Easter 

Sjuarter  Sessions,  six  of  which  were  from 
ecisions  of  the  Brampton  licensing  justices, 
Mr.  Hod^on  continued :  All  the  appeals 
were  tried  in  the  same  court  before  S«miuel 
Porter  Foster,  Esq.,  the  deputy  chairman  of 
quarter  sessions  for  the  said  county,  and 
a  large  number  of  other  justices  for  the 
said  county,  and  on  the  conclusion  of  the 
trial  of  each  appeal  the  chairman  and  the 
whole  bench  of  justices  with  him  retired  to 
the  grand  jury  room,  and  there  discussed 
the  case  which  had  just  been  heard,  and 
came  to  a  decision  upon  it.  I.  as  clerk 
of  the  peace,  was  present  with  tnem  when 
they  discussed  each  case,  and  took  a  note 
of  their  decision.  After  thev  had  come  to 
a  decision,  the  chairman  and  justices  with 
him  returned  into  court,  and  the  chairman 
announced  the  decision  of  the  bench  on 
the  case.  No  bills  of  costs  in  any  ot  the 
twenty  appeals  heard  at  the  Easter  Sessions, 
1903,  were  brought  to  me  for  taxation 
until  May  20th  following,  when  two  bills 
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were  delivered  to  me  for  taxation  from 
the  city  of  Carlisle;  the  remainder  were 
brought  in  during  the  month  of  June,  and 
the  whole  of  the  bills  were  taxed  by 
July  4th,  1903.  I  have  read  the  affidavit 
made  by  Mr.  George  Augustus  Lightfoot, 
the  solicitor  for  the  appellant  in  this 
matter,  sworn  July  16th,  1903,  and  I  crave 
leave  to  refer  to  it  in  this  my  affidavit. 
On  Jane  19th,  1903,  I  taxed  four  bills 
of  coats  in  appeals  from  the  Brampton 
division  of  tne  county,  brought  in  and 
delivered  to  me  for  taxation  by  the  solici- 
tors for  the  respondent  justices  of  the  said 
Brampton  division.  During  the  taxation  of 
the  first  of  the  bills  of  costs  on  that  day 
I  pointed  out  to  Mr.  Lightfoot  and  the 
other  parties  present  that,  as  several  of  the 
items  charged  by  the  respondent  justices 
against  the  various  appellants  were  similar, 
they  should  be  apportioned,  and  upon  this 
footing  I  proceeded  to  tax  the  first  of  the 
said  bills,  and  duly  allowed  a  proportion  of 
several  items  which  would  be  apportioned 
and  taxed  at  the  like  amounts  in  the  other 
bills,  including  the  bill  against  Wil- 
liam Walker,  Mr.  Lightfoot  taking  part  in 
such  taxation.  On  the  conclusion  of  the 
taxation  of  the  first  of  those  four  bills,  the 
said  Greorse  Augustus  Lightfoot  stated 
that  his  clients,  the  insurance  company, 
objected  to  the  taxation  of  the  costs  on  the 
ground  that  s.  20  of  the  Licensing  Act, 
1902,  did  not  apply  to  these  cases,  as  no 
special  order  was  made  by  the  court  that 
tne  costs  might  be  taxed  out  of  sessions, 
nor  any  agreement  entered  into  between 
the  solicitors  for  the  appellant  and 
the  solicitors  for  the  respondent  jus- 
tices to  that  eflfect.  In  reply  to  his 
objection  to  the  taxation  of  the  bill, 
I  immediately  pointed  out  to  the  said 
George  Augustus  Lightfoot  that  he  should 
have  made  his  objection  before  I  commenced 
the  taxation  and  that  not  having  done  so, 
but,  on  the  contrary,  having  taken  part  in 
the  taxation  and  urged  every  objection  that 
was  possible  to  the  various  charges  in  the 
bill,  he  had  acquiesced  in  the  taxation  and 
it  was  too  late  to  object  when  it  was  con- 
cluded. In  consequence  of  what  took  place 
with  regard  to  the  taxation  of  the  first  bill, 
and  before  I  proceeded  with  the  taxation  of 
the  three  other  bills  delivered  by  the 
solicitors  for  the  respondent  justices,  the  said 
George  Augustus  Lightfoot  said  :  "  If  I  was 
too  late  in  objecting  to  the  taxation  of  the 
first  of  these  bills,  I  give  notice  now,  before, 
you  proceed  with  the  taxation  of  the  other 
bills,  that  my  clients  object  to  the  taxation 
of  the  costs  on  the  grounds  I  have  already 
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stated,  and  I  shall  take  no  further  part  in  the 
taxation  of  them."  He  did  not,  however, 
leave  my  room  at  once,  but  remained  whilst 
I  taxed  some  of  the  other  bills  in  the  cases 
in  which  he  was  concerned,  and  he  sug- 
gested that  the  first  bill  as  taxed  and 
allowed  should  be  taken  as  the  basis  for  the 
taxation  of  the  remaining  three  bills,  and 
this  suggestion  was  actea  upon,  and  the 
remaining  three  bills  in  the  cases  in  which 
the  said  George  Augustus  Lightfoot  was 
concerned  were  taxed  exactly  on  the  same 
scale  as  the  first  bill  in  which  he  had  taken 
part.  With  regard  to  the  statement  made 
oy  Mr.  George  Augustus  Lightfoot.  in  his 
affidavit,  that  his  clients  objected  to  tne  taxa- 
tion of  the  costs  on  the  ground  that  s.  20  of 
the  Licensing  Act  of  1902,  did  not  apply  to 
his  cases,  as  no  special  order  was  made  by 
the  court  that  the  costs  might  be  taxed  out 
of  sessions,  I  sav  that  such  statement  is 
incorrect.  I  further  say  that  on  the  conclu- 
sion of  the  sessions  on  April  9th  last,  before 
the  court  was  adiourned  in  the  usual  manner, 
and  before  the  chairman  and  all  the  justices 
had  risen  and  left  the  room,  I  consulted 
with  the  chairman  and  one  other  justice 
who  had  not  risen  but  was  still  sitting  with 
him  on  the  bench,  as  to  the  course  to  be 
adopted  by  me  on  the  taxation  of  the  costs 
in  all  the  cases  of  licensing  appeals  which 
had  been  tried  during  the  sessions,  and  I 

E minted  out  to  them  that  s.  20  of  the 
icensing  Act,  1902,  specially  provided  that 
the  costs  might  be  taxed  either  in  or  out  of 
sessions,  ana  the  chairman  agreed  with  me 
on  that  point.  I  also  asked  the  chairman 
and  the  other  justice,  who  was  still  on  the 
bench,  for  some  direction  as  to  the  scale  on 
which  I  should  allow  the  costs,  and  the 
chairman  stated  that  he  agreed  with  me 
that,  except  as  to  the  fees  to  be  allowed  to 
counsel,  there  was  nothing  in  the  general 
character  of  the  appeal  cases  which  had 
been  tried  to  take  them  out  of  the  usual 
and  ordinary  course  of  appeals  heard  and 
determined  at  quarter  sessions,  and  that  the 
direction  he  would  give  me  was,  that  I  was 
to  allow  the  justices  all  the  reasonable  costs 
and  charges  to  which  they  had  been  put. 
I  particularly  asked  him  as  to  the  amount 
of  fees  to  be  allowed  to  counsel,  and  the 
chairman  named  the  amount  which  he  thought 
I  might  allow,  and  that  it  was  left  to  me,  sub- 
ject to  the  directions  he  had  given  me,  to  make 
such  extra  allowance  for  counsel's  fees  as  he 
hadsuggested  and  toallowtoexpert  witnesses 
and  architects  for  plans  such  amounts  as  I 
usually  allowed  according  to  the  scale  in  force 
in  this  court,  and  I  taxed  the  whole  of  the 
bills  of  costs  in  the  licensing  appeal  cases  ^ 
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in  accordance  with  the  instructions  I  had 
received.  In  every  licensing  appeal  which 
was  tried  at  the  said  Easter  Sessions,  where 
the  appeal  was  "  dismissed/'  the  chairman, 
in  announcing  the  decision  of  the  bench  on 
their  return  into  court  after  consulting, 
said  "  The  appeal  is  dismissed  with  costs," 
and  in  the  cases  in  which  the  appeal  was 
"allowed,"  the  chairman  said  "Tne  appeal 
is  allowed,"  and  added  "the  justices  to 
have  their  costs,"  and  I  was  directed  to 
make  the  order  for  the  costs  of  the  justices 
in  the  cases  where  the  appeal  was  "  allowed  " 
upon  the  county  treasurer,  and  in  the  cases 
in  which  the  appeal  was  dismissed  upon  the 
appellant  and  nis  sureties,  but  in  the  event 
ot  the  justices  being  unable  to  recover  their 
costs  from  the  appellant  or  his  sureties,  I 
was  to  make  an  order  for  the  payment  of 
their  costs  which  could  not  be  recovered 
from  any  other  person  upon  the  county 
treasurer.  I  made  all  the  orders  in  accord- 
ance with  those  directions  except  in  the 
case  of  two  appeals  from  the  borough  of 
Carlisle  in  which  the  orders  were  made  on 
the  treasurer  of  the  borough  of  Carlisle. 
I  demur  to  the  statement  made  by  the  said 
George  Augustus  Lightfoot  in  his  affidavit 
that  the  coste  which  were  sent  in  and  taxed 
by  me  in  this  case  were  not  taxable  under 
s.  20  of  the  Licensing  Act,  1902.  With 
reference  to  the  statement  of  the  said 
George  Augustus  Lightfoot  in  which  he 
states  that  the  sum  of  £35  3«.  Id.  is  the 
partv  and  party  costs  as  taxed  under  s.  27 
of  the  Act,  9  Geo.  4,  c.  61,  I  say  that  I 
taxed  the  costs  referred  to  under  s.  20  of 
the  Licensing  Act  of  1902,  and  not  under 
s.  27,  9  Geo.  4.  and  I  further  say  that 
nothing  waa  said  either  by  me  or  the  said 
George  Augustus  Lightfoot  with  reference 
to  the  Act  of  9  Geo.  4,  c.  61,  s.  27,  or  any 
other  Act  except  the  Licensing  Act  of  1902, 
during,  or  before,  or  after  the  taxation  of 
the  said  costs. 

Mr.  Lee,  clerk  to  the  respondent  jus- 
tices, in  his  affidavit  stated  that  there 
were  six  appeals,  one  of  which  was  allowed, 
the  other  five,  namely,  "  Samson "  Inn, 
•'Blue  Beir  Inn,  "Half  Moon"  Inn, 
"  Coach  and  Horses  "  Inn,  and  the  "  Wheat 
Sheaf  "  Inn  were  dismissed  with  costs,  and 
an  order  was  obtained  for  indemnity  costs 
against  the  county  treasurer  so  far  as  such 
costs  could  not  be  recovered  from  the  appel- 
lants. The  firm  of  Carrick,  Lee  &  Sons,  of 
which  I  am  a  member,  were  instructed  by 
the  licensing  justices  to  take  the  necessary 
steps  to  uphold  their  decisions,  and  they 
appeared  by  counsel  at  the  quarter  sessions. 
The  bills  of  costs  were  prepared  by  my 
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firm  and  sent  to  the  clerk  of  the  peace  for 
taxation,  and  a  copy  thereof  and  notice  of 
appointment  for  taxation  were  served  upon 
the  appellants'  solicitors,  Messieurs  Donald, 
Ostell  and  Lightfoot,  and  also  upon  the 
county  treasurer.  The  bills  were  taxed 
by  Mr.  Hodgson,  the  clerk  of  the  peace, 
on  June  22nd,  1903.  Mr.  Lightfoot,  of 
the  firm  of  Donald,  Ostell  and  Light- 
foot, appeared  at  the  taxation  on  behalf 
of  the  appellants  in  the  cases  of  the 
"Samson '^ Inn,  "Half  Moon"  Inn,  "Coach 
and  Horses"  Inn,  and  the  "Wheat  Sheaf" 
Inn,  and  Mr.  Milburn,  of  the  fii-m  of 
Messrs.  Cartner  and  Milburn,  solicitors, 
Brampton,  appeared  on  behalf  of  the  appel- 
lant in  the  case  of  the  "Blue  Bell" 
Inn  Before  entering  upon  the  taxation 
of  any  of  the  bills  of  costs  it  was  mutaaUy 
agreed  between  all  the  parties  present  and 
the  clerk  of  the  peace  that,  as  several  of  the 
items  charged  on  behalf  of  the  respondent 
justices  related  to  all  the  appeals,  they  should 
be  appnortioned,  and  that  as  several  items 
were  similar  in  each  bill,  the  taxation  of 
the  first  bill  taken,  namely,  that  of  the 
"  Samson  "  Inn,  should  nile  the  taxation  of 
all  the  other  bills  so  far  as  regarded  such 
items,  and  that  whatever  amount  was 
agreed  upon  in  this  bill  should  be  allowed 
in  the  other  biUs  then  being  taxed.  The 
taxation  of  the  bill  in  the  case  of  the 
"  Samson  "  Inn  then  proceeded,  and  occupied 
a  considerable  lengtn  of  time  (between  two 
or  three  hours),  both  Mr.  Lightfoot  and  Mr. 
Milburn  taking  part  in  the  taxation  }  upon 
the  conclusion  of  the  taxation  of  this  bill,  Mr. 
Lightfoot  was  handed  a  letter  by  Mr.  Milburn. 
which  he  read,  and  which  he  then  stated 
was  a  letter  from  a  certain  License  Insur- 
ance Company,  in  which  they  gave  instruc- 
tions to  Messrs.  Carter  and  Milburn  to 
object  to  the  taxation  on  the  ground  that 
s.  20  of  the  Licensing  Act  of  1902^  did  not 
apply  to  costs  recoverable  against  the 
appellant,  but  only  to  costs  recoverable 
against  the  county  treasurer,  and  that  as  no 
special  order  was  given,  nor  any  consent 
oDtained,  for  the  taxation  out  of  sessions, 
the  costs  could  not  now  be  taxed.  Mr. 
Lightfoot  thereupon  expressed  an  opinion 
that  the  Insurance  Company  were  wrong, 
but  now  that  he  had  seen  the  letter  he  was 
obliged  to  follow  their  instructions  and 
object  to  the  taxation.  The  clerk  of  the 
peace  informed  Mr.  Lighfoot  that  his  objec- 
tion should  have  been  made  before  Uie 
taxation  commenced  and  it  was  too  late  to 
make  it  after  the  bill  had  been  taxei,  but 
that  he  would  make  a  note  of  his  objection. 
It  was  agreed  that  the  clerk  of  the  peace 
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should  tax  the  remaining  bills  upon  the 
basis  of  the  bill  already  taxed  at  his  leisure, 
and  Mr.  Lightfoot  thereupon  withdrew. 
Mr.  Milbum  remained,  and  the  bill  in 
respect  of  the  "  Blue  Bell "  Inn  was  taxed 
upon  the  basis  of  the  "  Samson  "  Inn  bill, 
and  the  taxation  completed  in  his  pre- 
sence. With  reference  to  the  statement 
of  the  said  George  Augustus  Lightfoot 
with  reference  to  party  and  party  costs 
under  s.  27  of  the  Act,  9  Geo.  4,  c.  61, 
I  say  that  nothing  was  said  at  the  taxation 
by  any  person  with  reference  to  party  and 
party  costs,  but  that  the  clerk  of  the  peace 
stated  that  his  instructions  from  quarter 
sessions  were  to  tax  the  bills  so  as  to 
indemnify  the  licensing  justices  against  all 
costs  reasonably  incurred.  Several  other 
appeals  were  heard  at  the  same  sessions 
from  Carlisle,  Wigton  and  Penrith,  and  a 
number  of  these  appeals  were  dismissed 
with  costs.  I  am  informed  and  believe  that 
the  same  License  Insurance  Company  was 
interested  in  several  of  these  cases,  and 
that  the  taxed  costs  have  been  paid  in  every 
instance,  except  in  four  cases  from  Brampton, 
namely,  "  Half  Moon"  Inn,  which  forms  the 
subject  of  this  application,  the  '*  Coach  and 
Horses'*  Inn,  the  "Wheatsheaf"  Inn,  and 
the  "  Blue  Bell "  Inn  ;  the  costs  in  the  case 
of  the  "Samson"  Inn,  and  which  were 
taxed  as  before  stated  on  June  22nd  last, 
have  been  paid  by  the  appellants. 

W.  W,  Mackenzie  shewed  cause.— It  is 
not  necessary  to  show  express  consent  to 
tax  out  of  sessions ;  consent  may  be 
implied.  Conduct  may  establish  consent. 
In  Midland  Bail,  Co,  v.  Gtuirdians  of 
EdmonUm  Unions  [1895]  A.  C.  485,  Lord 
Hebschell  said:  "The  practice  to  tax 
out  of  sessions  has  become  so  common  that 
the  slightest  evidence  of  consent  would 
suffice.  See  also  Southampton  Ga^  Co,  v. 
SotUhampton  Guardians  (1877),  2  Q.  B.  I). 
371  ;  41  J.  P.  646.  From  the  agreement 
between  all  parties  present  at  the  taxation 
as  to  the  apportionment  of  similar  or  identi- 
cal items  in  the  several  bills,  and  the  taxa- 
tion of  one  of  the  bills  upon  that  basis 
without  objection,  consent  to  tax  out  of  ses- 
sions may  be  implied.  Moreover,  having 
regard  to  the  specific  directions  given  to 
the  clerk  of  the   peace   by  the  court  of 

auarter  sessions,  tne  taxation  might  be 
one  out  of  sessions  (Bx  parte  HMoway 
(1831X  1  Dowl.  P.  C.  26).  He  also  arflrued 
that  tne  Licensing  Act,  1902,  s.  20,  applied ; 
but,  as  the  jud^ent  of  the  court  aid  not 
turn  on  this  point,  it  is  unnecessary  to  set 
out  the  argument. 
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Shepherd  Little,  in  support  of  the  rule. — 
There  is  no  sufficient  evidence  of  consent 
to  tax  out  of  sessions.  The  alleged  agree- 
ment at  the  taxation  is  not  operative  as 
a  consent.  Walker's  solicitor  took  the 
objection  at  the  proper  time,  and  there  is 
nothing  to  show  tnat  he  waived  his  rights. 
In  the  absence  of  express  consent  to  tax 
out  of  sessions  the  court  should  be  slow  to 
infer  a  consent  from  conduct. 

Lord  Alvebstonb,  C.J.— I  entirely  en- 
dorse what  Lord  Hebschell  said  in  the 
case  of  the  Midland  Rail,  Co,  v.  Guardians 
of  Edmonton  Union^supra,  that  "  the  prac- 
tice to  tax  out  of  sessions  has  become  so  com- 
mon that  the  slightest  evidence  of  consent 
would  suffice."  It  is  clear  that  an  order 
may  be  made  by  consent  to  tax  out  of 
session.  Mr.  Lightfoot  in  his  affidavit 
stated  that  "  no  consent  was  given  to  tax 
the  costs  out  of  court,  and  the  said  sessions 
came  to  an  end  without  the  taxation  of  the 
said  costs";  but  that  does  not  sp  far 
enough,  and  the  affidavit  does  not  disclose 
what  actually  took  place.  It  appears  from 
the  affidavit  of  Mr.  Hodgson,  clerk  of  the 
peace,  that  there  were  several  bills  from  the 
same  licensing  division,  and  a  very  reason- 
able and  proper  course  was  adopted  of 
apportioning  the  common  charges  among  the 
several  unsuccessful  appellants.  There  was 
a  discussion  as  to  adopting  this  course 
before  the  taxation  of  the  first  bill  was 
proceeded  with,  and  Mr.  Lightfoot  was 
present  at  the  discussion.  It  was  not  until 
after  the  taxation  of  the  first  bill  that  Mr. 
Lightfoot  took  the  objection.  It  is  clear 
from  the  affidavits  of  Mj.  Hodgson  and  Mr. 
Lee  that  there  was  a  general  agreement  as 
to  the  taxation  of  all  these  bills.  Mr. 
Lightfoot  took  the  benefit  of  the  taxation 
of  the  first  bill  before  he  raised  his  objec- 
tion. It  seems  to  me  that  there  was  abun- 
dant evidence  of  consent  to  tax  out  of 
sessions,  and  the  rule  must  therefore  be 
discharged.  It  is  unnecessary  to  deal  with 
the  other  point  on  which  the  rule  was 
obtained  and  argued  by  Mr.  Mackenzie 
as  to  the  application  of  s,  20  of  the 
Licensing  Ac^  1902  ;  but  I  may  say  that  I 
am  not  at  present  satisfied  that  the  case 
comes  within  that  section. 

Wills  and  Kennedy,  JJ.,  concurred. 
Bule  discharged  with  costs. 

Solicitors  for  prosecutors:  Speechley. 
Mumford  and  Craig,  for  Donald,  Ostell 
and  Lightfoot,  Carlisle. 

Solicitors  for  respondent  justices  :  Sharpe, 
Parker  k  Co.,  for  Carrick,  Lee  k  Sons, 
Brampton. 


Digitized  by 


J^oogle 


THE   JUSTICE   OF   THE   PEACE. 


•BurreV' "Commercial    Docks    Co.    v. 
Mayor  of  Bermondsey. 


68  J.  p.  165. 


KING'S    BENCH  DIVISION. 


December  18,  1903;  February  1,  1904. 

Surrey  Commercial  Docks  Co.  v. 
Mayor  of  Bermondsey. 

Metropolis  —  Building  notice — Dock  com- 
pany authorised  by  special  statute- 
Inconsistency  with  general  statute- 
Surrey  Commercial  Dock  Act,  1894 
S7  &  58  Vict.  c.  Ixvii.),  s.  4— Metropolis 
anagement  Act,  1855  (19  &  20  Vict, 
c.  120),  s.  76. 

TAe  appellants  were  a  dock  company  incor- 
porated by  Act  of  Parliament  In 
1894  they  obtained  an  Act  authorising 
them  to  extend  and  alter  their  works. 
In  carrying  out  such  alterations  and 
extensions  the  appellants  were  obliged 
to  pull  down  certain  premises,  includ- 
ing a  workshop  for  fitters,  and  rebuild 
them  on  another  site  within  the  ambit 
of  the  dock  premises. 

Held,  that  there  was  no  duty  on  the  dock 
company  to  give  notice  of  the  intended 
erection  of  such  building  under  s,  76  o/ 
the  Metropolis  Management  Act,  1855, 
CM  the  control  of  the  local  authority 
under  that  Act  was  inconsistent  with 
the  flowers  conferred  upofi  the  ajyjyel- 
lants  under  their  statutory  authority. 

Charing  Cross  and  Strand  Electricity 
Sup2}ly  Coi^xyration  v.  Woodthorjye 
(1903),  67  J,  P.  286,  distinguished. 

Case  stated  by  a  metropolitan  magis- 
trate. 

The  appellants  appeared  before  me  on 
June  5th  and  12th,  1903,  in  answer  to  a 
summons  issued  b^  me  on  May  29th,  1903, 
upon  the  complamt  of  Frederick  Byall, 
town  clerk  of  tne  metropolitan  borough  of 
Bermondsey,  on  behalf  of  the  mayor, 
aldermen  and  councillors  of  the  said 
borough,  that  the  appellants,  on  or  before 
the  3rd  day  of  Ajjril,  1903,  unlawfully  and 
without  having  given  seven  days'  notice  in 
writinc  to  the  said  mayor,  aldermen  and 
councillors  of  the  said  borough,  did  begin 
to  lay  or  dig  out  the  foundation  of  a  new 
building  in  Finland  Yard,  Redriffe  Road,  in 
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the  said  borough,  contrary  to  the  pro- 
visions of  a.  76  of  the  Metropolis  Manage- 
ment Act,  1855.  Upon  the  hearing  of  such 
summons  the  facts  nereinafter  stated  were 
proved  or  admitted. 

The  appellants  are  a  company  consti- 
tuted and  incorporated  under  the  Surrey 
Commercial  Dock  Act,  1864,  for  the  pur- 
pose of  carrying  on  the  undertaking  defined 
in  s.  15  of  such  Act.  and  for  executing  the 
works  authorised  .  dv  such  Act,  ana  for 
maintaining  such  unaertaking  and  works. 

The  docks,  basins,  lands,  buildings  and 
other  premises,  conveniences  and  works 
defined  in  s.  15,  and  authorised  by  s.  53 
of  the  Surrey  Commercial  Dock  Act,  1864, 
are  surrounded  by  and  contained  within 
dock  fences  and  gates,  within  which  the 
appellants  have  and  exercise  all  the  powers 
conferred  upon  them  by  the  Surrey  Commer- 
cial Dock  Act,  1864,  the  Surrey  Commercial 
Dock  Act,  1894,  and  the  Acts  incorporated 
with  such  respective  Acts  or  amending  the 
same. 

Portions  of  the  appellants'  said  premises 
upon  which  warehouses,  workshops  and 
other  buildings  are  erected  are  entirely 
surrounded  by  water,  as  shown  upon  the 
plan  hereto  annexed,  and  none  of  the  por- 
tions so  surrounded  can  be  drained  by 
gravitation  into  any  sewers  of  the  respon- 
dents outside  the  appellants'  said  premises. 
It  would,  however,  be  ix>ssible  to  drain 
them  by  syphons  under  tne  locks,  but  this 
would  necessitate  pumping  and  be  very 
expensive.  The  said  plan  forms  part  of 
thus  case,  and  is  hereinafter  referred  to  as 
the  said  plan. 

The  respondents  are  under  and  by  virtue 
of  the  London  Government  Act,  1899,  the 
successors  of  the  vestry  of  the  parish  of 
Rotherhithe,  in  which  parish,  now  part  of 
the  borough  of  Bermonasey,  the  appellants' 
said  premises  are  situate,  and  are  the  local 
authority  for  the  purposes  of  s.  76  of  the 
Metropolis  Management  Act,  1855,  and 
ss.  37  and  38  of  the  Public  Health  (London) 
Act,  1891.  The  appellants'  said  premises 
are  also  situate  within  the  district  of  the 
Port  of  London  Sanitary  Authority,  which 
authority  exercises  certain  powers  under 
the  Public  Health  (London)  Act,  1891, 
within  the  appellants  premises,  under  cer- 
tain orders  hereinafter  referred  to. 

By  the  Surrey  Commercial  Dock  Act, 
1894,  the  apijellants  were  empowered  to 
make  and  maintain  the  works  described  in 
s.  4  of  such  Act,  which  works  included 
ix\  sub-paragraph  (e)  of  that  section  a 
new  road  (No.  1)  and  "  sewer  commencing 
in  Swing  Bridge  Road  and  terminating  in 
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Rotherhithe  Lower  Koad,  and  the  raising 
and  alteration  of  the  levels  of  Swing  Bridge 
Koad  between  the  western  end  of  the  swing 
bridge  and  the  commencement  of  such  new 
road  rNo.  1)  and  sewer."  In  connection 
with  tne  works  specially  authorised  by  the 
said  section  to  make  and  maintain  (inter 
alia)  all  necessary  and  proper  embank- 
ments, approaches,  roads,  ouUdings,  yards 
and  other  works  and  conveniences,  and  to 
alter,  break  up,  stop  up  and  divert  any 
pipes,  wires,  tuoes,  sewers,  drains  and  other 
works  on  or  under  any  lands  within  the 
limits  of  deviation  shown  on  the  depasited 
plans  which  might  be  acquired  by  or  oelong 
to  them. 

Pursuant   to  the  powers    conferred   on 
them  by  s.  4  of  the  Surrey  Commercial 
Dock  Act,  18d4,  the  appellants  made  the 
works  mentioned  in  suo-paragraph  (e)  of 
such  section,  and  raised  the  level  of  the 
said  Swing  Brid^  Road.    The  raising  of 
the  level  or  the  said  Swing  Bridge  Koad  has 
rendered  it  necessary  for  the    appellants 
to    construct    an    inclined    approach    for 
wheeled  vehicles  from  such  road  to  a  yard 
belonging  to  the  appellants  called  Finland 
Yard,  on  the  south  side  of  the  said  Swing 
Bridge  Koad.    Such  inclined  approach  will, 
when  completed,  occupy  the  site  of  certain 
buildings  in  the  said  yard.    The  said  build- 
ings  consist  of   an   engineers'  office  and 
workshop  for  fitters  and  blacksmiths,  and 
in  order  to  construct  the  said  approach  it  is 
necessary  that  the  appellants  shall  demolish 
the  said  buildingp  and  erect  other  buildings 
instead  thereof  in  the  said  yard.    The  ap- 
pellants have  demolished  the  said  engineers' 
office,  and  are  about  to  demolish  the  work- 
shop for    fitters   and  blacksmiths.     They 
have   constructed    a   temporary   approach 
from  and  to  the  said  Swing  Bridge  Koad  to 
and  from  the  said  yard,  and  have  erected  a 
new  workshop  in  the  said  yard,  which  is  to 
be  used  in  connection  therewith  for  the 
purposes   of  the    appellants*    undertaking 
mstead  of  the  said  htters'  and  blacksmiths' 
workshop.     The   respective    situations    of 
the  said  Swing  Bridge  Koad  and  Finland 
Yard  and  of  the  said  buildings  are  shown 
upon  the  said  plan. 

The  appellants  did  not  ^ve  to  the  respon- 
dents any  notice  of  their  intention  to  lay  or 
di^  out  the  foundation  of  the  said  new 
building,  but  prior  to  erecting  the  same  the 
appellants  deposited  with  the  Port  of  Lon- 
don Sanitary  Authority  detailed  plans  and 
specifications  thereof.  Such  plans  and 
specifications  were  duly  apprdVed  by  the 
said  ix>rt  sanitary  authority,  and  the  said 
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new  building   was  erected  in   conformity 
therewith. 

Certain  of  the  powers  of  a  local  authority 
under  the  Public  Health  (London)  Act, 
1891,  and  the  Public  Health  Act  (Amend- 
ment) Act,  1890,  have  been  conferred  upon 
the  Port  of  London  Sanitary  Authority  by 
orders  of  the  Local  Government  Board 
under  s.  112  of  the  Public  Health  (London^ 
Act,  1891,  but  not  {inter  alia)  ss.  37  and 
38.  The  port  sanitary  authority  claims  to 
be  the  local  authority  within  the  dock 
walls  of  the  appellants,  and  on  September 
5th,  1896,  the  medical  officer  of  health  of 
the  said  port  sanitary  authority  wrote  to 
the  appellants'  manager  a  letter,  of  which 
the  following  is  a  copy : 

"  Sir,— In  order  to  avoid  any  uncertainty 
in  the  minds  of  your  officers  as  to  the  exact 
position  of  the  port  sanitary  authority  with 
reference  to  sanitary  matters,  I  have  to 
point  out  that  the  port  sanitary  authority 
IS  the  local  authority  within  the  dock  walls. 
Will  you  kindly  give  instructions  to  your 
dock  officials  that  no  sanitary  works  should 
be  carried  out  without  first  submitting 
detailed  plans  and  specifications  thereof  to 
this  office  and  obtaining  official  sanction. 
Sanitary  works  will  include  all  works  in 
connection  with  the  erection,  alteration  and 
repair  of  water-closets  or  privies,  urinals, 
drains,  etc.  Such  an  instruction  will  save 
the  dock  company  much  trouble  and 
expense. 

Your  obedient  servant, 

W.  COLLINORIDGE, 

*  Medical  Officer  of  Health.* '' 

On  behalf  of  the  appellants,  it  was  con- 
tended that  the  erection  of  the  said  new 
building  was  rendered  necessary  by  the 
alteration  of  the  level  of  the  Swing  Bridge 
Koad.  That  such  erection  was  a  work,  the 
appellants  were  authorised  by  s.  4  of  the 
Surrey  Commercial  Dock  Act,  1894,  to  make. 
That  the  respondents  had  no  power  to  con- 
trol them  in  the  exercise  of  their  powers 
under  that  section^  and  that  the  appellants 
were  under  no  obligation  to  serve  notice  on 
the  respondents  of  their  intention  to  lay  or 
di^  out  the  foundations  of  the  said  new 
building  under  s.  76  of  the  Metropolis 
Management  Act,  1865,  that  section, 
so  far  as  buildings  erected  pursuant  to 
their  special  Act  were  concerned,  hav- 
ing been  repealed  by  implication  by  the 
special  Act.  In  support  of  the  appel- 
lants' contention  tne  following  cases 
were  cited  :  City  and  South  London  Bail, 
Co.    v.  London    County    Council,   [1891] 
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2  Q.  B.  613 ;  56  J.  P.  6 ;  London  County 
Council  V.  London  School  Board.  [1892] 
2  Q.  B.  606  ;  56  J.  P.  791.  On  behalf  of  the 
respondents,  it  was  contended  that  the 
appellants  were  bound  to  give  them  notice 
under  s.  76  of  the  Metropolis  Management 
Act,  1855,  which  section  provides  (inter  alia) 
that  before  beginning  to  lay  out  or  diff  the 
foundation  of  any  new  house  or  building 
within  any  (larish  or  district,  seven  dayar 
notice  in  writing  shall  be  ^ven  to  tne 
vestry  by  the  i)erson  intending  to  build 
such  nouse  or  building. 

That  there  was  no  clause  in  the  Surrey 
Commercial  Dock  Act,  1894,  expressly  re- 
pealing s.  76  of  the  Metropolis  Management 
Act,  1855. 

That  the  powers  conferred  by  the  Surrey 
Commercial  Dock  Act,  1894,  or  any  other 
Act  conferring  powers  upon  the  Dock  Com- 
pany, could  not  be  held  to  repeal  by  impli- 
cation s.  76  of  the  Metropolis  Management 
Act,  1855,  unless  it  could  oe  shown  that  the 
two  Acts  were  inconsistent. 

That  there  was  no  inconsistency  in  the 
appellants'  having  power  to  erect  buildings 
and  giving  the  respondents  the  notice 
specified  in  s.  76  of  the  Metropolis  Mana^- 
ment  Act,  1855,  the  following  cases  being 
quoted  in  support  of  the  respondentar 
contention  :  iVhitechapel  Board  of  Work^  v. 
Crow  (1901),  65  J.  P.  549 ;  Uckfield  Rural 
District  Cowncil  v.  Crowborough  District 
Water  Co.,  [1899]  2  Q.  B.  664  :  Grand 
Junction  Water  Works  Co,  v.  Ilampton 
Urban  District  Council  (1898),  62  J.  P.  566  ; 
London  County  Cotmcil  v.  Wandstoorth 
and  Putney  Gas  Co.  (1900),  64  J.  P.  500 ; 
Charing  Cross  and  Strand  Electricity 
Sumyly  Corporation  v.  Woodlhorpe  (1903), 
67  J.  P.  286. 

That  the  contention  of  the  port  sani- 
tary authority  that  they  are  the  sole  local 
autnority  with  reference  to  sanitary  matters 
is  not  true,  in  view  of  the  fact  that  the  par- 
ticular powers  conferred  upon  the  port 
sanitary  authority  by  the  orders  issuea  by 
the  Local  Government  Board,  dated  Marcn 
25tfa,  1892,  December  29th,  1894,  and  June 
30th,  1898,  neither  specifically  excluded  the 
powers  of  the  respondents  arising  under 
the  Metropolis  Management  Act,  1855, 
nor  their  powers  as  a  sanitary  authority 
arising  under  the  Public  Healtn  (London) 
Act,  1891,  other  than  those  transferred  by 
the  said  orders.  Among  the  powers  not  so 
transferred  are  the  ]X)wers  under  ss.  37,  38 
of  the  said  Act,  and  it  was  urged,  on  behalf 
of  the  respondents,  that  unless  they  were 
entitled   to   notice   under    s.    76   of    the 
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Metropolis  Management  Act,  1855,  build- 
incs  mig[ht  be  erected  without  their  know- 
ledge as  m  the  present  case,  and  so  without 
any  opportunity  on  their  part  of  securing  in 
their  construction  compliance  with  the  pro- 
visions of  the  said  sections. 

I  found  as  a  fact  that  the  said  new  building 
was  a  building  within  the  meaning  of  s.  76 
of  the  Metropolis  Management  Act,  1855 
and  had  been  erected  by  the  appellants 
upon  land  belonging  to  them  witnin  the 
limits  of  deviation  shown  on  the  deposited 
plans  referred  to  in  s.  4  of  the  Surrey  Com- 
mercial Dock  Act,  1894,  and  that  the 
erection,  the  said  new  building,  had  been 
rendered  necessary  by  the  raising  and 
alteration  of  the  levels  of  the  said  Swing 
Brid^je  Koad  authorised  by  the  last- 
mentioned  section. 

I  was,  however,  of  the  opinion  that  the 
provisions  of  s.  76  of  the  Metropolis 
Management  Act,  1855,  are  not  inconsistent 
with  the  provisions  of  s.  4  of  the  Surrey 
Commercial  Dock  Act,  1894,  and  therefore 
held  that  the  provisions  of  s.  76  of  tiie  said 
Act  of  1855,  requiring  notice  to  be  given  to 
the  respondents  before  beginning  to  lay  or 
dig  out  the  foundations  of  any  building 
within  that  section,  were  not  repealed  with 
regard  to  buildings  erected  by  the  appel- 
lants pursuant  to  s.  4  of  the  said  Act  of  1894, 
and  that  the  appellants  had  been  guilty  of 
the  offence  tUleged  in  the  said  summons. 

The  question  tor  the  opinion  of  the  court 
is  whether  or  not  my  said  determination 
was  correct  in  law. 

O.  Paul  Taylor. 

Macnwrrariy  K.C.,  and  R.  C.  Glen,  for  the 
appellants.— The  decision  of  the  learned 
magistrate  was  wrong.  The  appellants  are 
authorised  by  s.  4  of  the  Surrey  Commercial 
Dock  Act,  1894,  to  erect  the  building  in 
question.  There  is  no  power  reserved  to  the 
respondents  as  the  local  authority  to  control 
the  appellants  in  the  exercise  of  tneir  powers 
under  their  special  Act;  therefore  there 
was  no  necessity  for  the  appellants  to  give 
notice  to  the  respondents  of  their  intention 
to  lay  or  dig  out  the  foundations  of  the 
said  new  building  because  nothing  effectual 
could  be  done  under  the  notice  by  the 
respondents,  even  supposing  it  were  given. 
The  special  Act.  therefore,  by  implication 
repeals  s.  76  of  the  Metropolis  Management 
Act,  1855,  under  which  these  proceedings 
are  taken.  Moreover,  s.  76  is  only  con- 
cerned with  drainsjge,  and  does  not  apply  to 
such  a  case  as  this.  In  the  case  of  the 
City  and  South  London  Railway  v.  Lomdom, 
County    Cowncil^    [1891]   2    Q.    B.    513; 
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56  J.  P.  6,  it  was  held  that  a  special  Act 
of  the  railway  company  overrode  s.  75  of  the 
Metropolis  Management  Act  of  1855,  and 
Lindley's,  L.J.,  judgment  in  that  case 
is  precisely  in  point.  In  the  case  of 
the  London  County  Council  v.  London 
School  Board,  [1892]  2  Q.  B.  606  ; 
56  J.  P.  791,  it  was  held  that  s.  19  of  the 
Elementary  Education  Act,  1870,  impliedly 
repealed  ss.  4  and  6  of  the  Metropolis 
Management  and  Building  Acts  Amend- 
ment Act,  1878,  as  they  were  inconsistent. 
The  special  Act  of  the  appellants  is  incon- 
sistent vrith  the  general  Act,  and,  according 
to  the  principle  of  the  decided  cases,  the 
special  Act  must  apply.  The  magistrate 
tnought  that  he  was  bound  by  the  case  of 
the  Charing  Cross  and  Strand  Electricity 
Supply  Corporation  v.  Woodthorf)e  (1908), 
67  J.  P.  286.  That  case  does  not  apply, 
because  nothing  could  be  done  by  the 
borough  council  under  the  notice  even  if 
it  were  given. 

Avory,  K.C.,  and  Biron,  for  the  respon- 
dents.— In  this  case,  for  the  appellants  to 
succeed  it  must  be  proved  that  the  par- 
ticular Act  is  so  inconsistent  with  the 
general  Act  that  it  cannot  be  construed  with 
it^  that  it  was  meant  to  exclude  the  general 
Act.  Otherwise,  where  there  might  be  a 
conflict  between  the  special  and  the  general 
Act,  the  legislature  has  provided  that  the 
general  Act  should  prevail.  In  this  case 
there  is  only  a  general  authority  for  the 
Dock  Company  to  build  ;  there  is  no  incon- 
sistency merely  because  another  general 
Act  of  Parliament  lays  down  the  way  in 
which  such  buildings  are  to  be  erected. 
That  is  the  difference  between  this  case 
and  the  cases  of  City  and  South  London 
Rail.  Co.  v.  London  County  Council, 
supra,  and  London  County  Council  v. 
Londcm  School  Board,  supra,  quoted  on 
behalf  of  the  appellants.  The  special  Act 
of  the  appellants  does  not  provide  for 
drainage  at  all.  There  is  no  exemption  in 
the  general  Act  of  buildings  belonging  to 
the  Dock  Comiwiny.  There  is  no  such 
exemption  in  s.  6  of  the  Metropolitan  Build- 
ing Act,  1885,  or  in  s.  201  ot  the  London 
Building  Act,  1894.  Section  4  of  the 
appellants'  special  Act  is  not  an  authority 
for  the  appefiants  to  make  drains  for  their 
own  builoings.  The  sanitary  powers  con- 
ferred upon  the  port  sanitary  authority  by 
the  orders  issued  by  the  Local  Government 
Board  on  March  25th,  1892,  December  29th, 
1894,  June  30th,  1898,  do  not  exclude  the 
powers  conferred  upon  the  respondents  by 
the    Metropolis    Management    Act,    1855, 
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or  the  Public  Health  (London)  Act 
1891,  except  those  specially  mentioned 
in  .such  orders.  Such  powers  did  not  in- 
clude thase  under  ss.  37  and  38  of  the 
Public  Health  (London)  Act,  1891.  The 
case  of  the  Charing  Cross  and  Strand 
Electricity  SupfUy  Corporation  v.  Wood- 
thorpe,  s^ipra,  is  conclusive  in  favour  of 
the  respondents. 

Maemorran,  K.C.,  in  reply. 

February  1. 

Lord  Alverstone,  L.C.  J.,  read  the  judg- 
ment of  the  court  (Lord  Alverstone, 
L.C.J.,  Lawrance  and  Kennedy,  JJ.). 

This  is  a  special  case  stated  by  Mr.  Paul 
Taylor,  one  of  the  metropolitan  ma^s- 
trates,   and    raises  a   point   of   some  im- 

S^rtance  under  s.  76  of  the  Metropolis 
anagement  Act,  1855.  The  appellants  are 
the  Surrey  Commercial  Dock  Company,  and 
the  respondents  the  Corporation  of  Ber- 
mondsey, the  successors  of  the  Vestry  of 
Kotherhithe.  The  area  of  the  appellants' 
docks  is  within  the  area  of  the  borough.  The 
appellants  are  a  company  incorporated  under 
the  Commercial  Dock  Act,  1864,  for  the 
purpase  of  carrying  on  the  undertaking 
mentioned  in  s.  15  of  that  Act  The  statute 
of  1864  does  not  appear  to  contain  any 
clause  dealing  specially  with  the  Metropolis 
Management  Act,  unless  it  be  s.  125,  upon 
which  no  reliance  was  placed  by  the  respon- 
dents. In  the  year  1894  the  appellants 
obtained  statutory  ix>wer.s  to  make  certain 
alterations  in  their  dock  premises,  all  of 
which  were  situated  withm  the  area  of 
their  undertaking  under  the  Act  of  1864  ; 
and  by  s.  4  of  the  Act  of  1894  the  company 
were  authorised  to  make  and  maintain 
among  other  works,  "a  new  road  (No.  I) 
and  sewer,  commencing  in  Swing  Bridge 
Iload  and  terminating  in  Rotherhitne  Lower 
Hoad,  and  the  raisin?  and  alteration  of  the 
levels  of  the  Swing  Bridge  Road  between 
the  western  end  of  the  swing  bridge^  and 
the  commencement  of  such  new  road  (No.  1) 
and  sewer."  This  section,  in  enumerating 
the  particular  works,  gave  the  company 
power,  subject  to  the  provisions  of  the  Act, 
to  make  and  maintain  all  necessary  and 
proper  sewers,  drains,  culverts,  buildings, 
yard  and  other  works,  and  to  alter,  break 
up,  stop  up  and  divert  any  pipes,  sewers, 
drains  and  other  works  on  or  under  any 
lands  within  the  limits  of  deviation.  The 
appellant  company  subsequently  raised 
the  level  of  the  swing  bridge,  as  they  were 
empowered  to  do  under  this  section,  and 
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constructed  the  new  bridge,  and  this  altera- 
tion involved  the  occupation  of  the  site 
of  certain  buildings  of  the  yard,  among 
others  a  worksJiop  for  fitters.  In  conse- 
quence the  appellants  demolished  the  work- 
sliop  for  fitters,  and  erected  a  new  work- 
shop upon  another  site  within  the  ambit  of 
their  dock  premises,  such  site,  as  the  plans 
attached  to  the  case  show,  being  wnolly 
surrounded  by  docks.  It  was  contended  on 
behalf  of  the  respondents  that  prior  to  the 
commencement  of  digging  out  the  founda- 
tion of  the  new  worksnop  it  was  incumbent 
upon  the  appellants  to  give  notice  to  the 
respondents  under  s.  76  of  the  Metropolis 
Management  Act,  1855,  and  that  the  founda- 
tions must  be  laid  at  such  a  level  as 
would  permit  the  drainage  of  the  workshop 
in  accordance  with  the  Act  and  as  the 
resi)ondent  board  should  order,  and  that 
any  drain  from  the  workshop  must  be 
constructed  in  accordance  with  the  direc- 
tions of  the  vestry  under  that  section.  It 
was  contended  on  behalf  of  the  appel- 
lants that,  having  regard  to  the  statutory 
powers  already  referred  to,  it  was  not 
mcumbent  upon  the  api)ellant  company  to 
give  notice  under  s.  76,  Dut  the  power  and 
resDonsibility  of  deciding  as  to  any  drains 
v;itnin  the  statutory  area  was  vested  in 
the  appellant  comi)any,  and  that  the  re- 
spondents had  no  jurisdiction— at  any  rate, 
as  far  as  s.  76  was  concerned — in  that  area. 
Beyond  the  sections  to  which  we  have 
already  referred,  no  direct  assistance  can 
be  gathered  from  any  other  sections,  but  it 
is  not  unimportant  to  observe  that  s.  19 
does  require  notice  to  be  given  to  the  re- 
spondents where  any  work  to  be  done,  by 
virtue  of  the  Act  of  1894,  may  pass  over, 
under  or  bv  the  side  of  or  interfere  with  any 
sewer  under  their  control ;  and  s.  27  im- 
posed restrictions  with  regard  to  the  build- 
ing line  upon  buildings  erected  upon  land 
purchased  by  the  company,  and  sub-s.  (8) 
of  3.  29  subjected  any  Duildings  erected  or 
provided  by  them  to  the  provisions  of 
the  Metroi)olis  Building  Act,  1855,  and  the 
Metropolis  Management  Act,  1855.  The 
learned  magistrate  decided  that  the  new 
workshop  was  a  building  within  the  mean- 
ing of  s.  76 ;  that  it  had  been  erected  on 
land  belonging  to  the  appellants  within  the 
limits  of  deviation  shown  in  the  deposited 

Elans  referred  to  in  s.  4  of  the  Act  of  1894, 
ut  he  held  that  the  provisions  of  the  Act 
of  1894  were  not  inconsistent  with  s.  76  of 
the  Metropolis  Management  Act,  1855, 
and  that  therefore  the  appellants  ought  to 
have  given  notice.  The  question  appears 
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to  us  to  be  one  of  considerable  diffi- 
culty. In  favour  of  the  respondents  it 
may  be  urged  that  the  new  workshop 
is  not  a  work  specially  authorised  by  the 
Act  of  1894,  but  is  only  consequential 
on  the  demolition  of  the  old  workshop 
in  consetiuence  of  the  alteration  of  the 
Bridge  Road,  necessitated  by  the  raising  of 
the  level  of  the  Swing  Bridge  Road,  and  if 
this  be  so  there  does  not  seem  to  be  any 
reason  why  the  provisions  of  a  general  Act 
applicable  to  the  area  in  which  the  proposed 
building  is  situated  should  not  apply.  Upon 
the  other  hand  it  may  be  urged  that  the 
control  of  the  respondents  in  the  matter  of 
foundations  is  inconsistent  with  the  power 
and  duty  of  the  dock  company  properly  to 
maintain  the  works  within  their  area,  and 
that  the  statute  clearly  contemplates  that 
the  duty  of  providing  the  necessary  works, 
and  of  taking  the  proper  precautions  for 
their  construction  and  maintenance,  should 
rest  with  the  dock  company.  In  this  view 
it  would,  of  course,  be  inconsistent  with 
this  argument  that  the  local  authority 
should  be  able  to  deal  with  the  question  of 
the  depth  of  foundation  which  might  in 
some  cases  affect  the  stability  of  other  works 
which  the  dock  company  have  been  autho- 
rised and  empowered  to  maintain.  In 
favour  of  the  appellants  the  judgnient  in  the 
Citi/  and  South  London  Rail,  Co.  v. 
Loiidon  County  Council^  su^jra^  was  relied 
upon,  and  to  a  certain  extent  it  is  an 
authority  in  their  favour  ;  it  does  not,  how- 
ever, seem  to  conclude  the  case  altogether. 
That  was  a  case  in  which  the  London  County 
Council  complained  that  a  station  erected 
by  the  City  and  South  London  Railway  Co. 
did  not  conform  with  the  general  building 
line.  The  Queen's  Bench  Division  and  the 
Court  of  Appeal  decided  that  the  company 
were  not  bound  by  the  provisions  of  the 
Metropolis  Management  Act  in  that  respect, 
notwithstanding  that  the  building  could 
have  been  erected  within  the  general  line  of 
buildings  without  any  inconvenience  except 
a  considerable  expense.  In  that  case  the 
Court  of  Appeal  held  that  if  the  buildings 
which  the  railway  company  were  erecting 
were  buildings  necessary  for  the  statutory 
purpose  it  was  not  within  the  power  of  the 
County  Council  to  dictate  how  in  particular 
they  should  construct  them.  That  case 
cannot  be  regarded  as  a  direct  authority  for 
the  point  raised  in  the  present  case,  because, 
as  we  have  already  pointed  out.  the  work 
here  constructed  was  not  a  work  expressly 
authorised  as  in  the  Citi/  and  South  London 
Bail,  Coh  Case,  but  it  was  only  some- 
thing which    the  court    found  it    neces- 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Surrey    Commercial    Docks    Co.    v. 
Mayor  of  Bermondsey. 

sary  to  do  in  consequence  of  a  building 
previou.sly  existing  having  been  destroyed 
ny  the  works  specially  authorised.  It  is, 
however,  found  by  the  learned  magis- 
trate, in  the  case,  that  the  erection  of 
the  new  building  had  been  rendered 
necessary  by  the  raising  and  alteration  of 
the  levels  of  the  swing  bridge  authorised  by 
s.  4  of  the  Act  of  1894.  Upon  the  whole  we 
are  of  the  opinion  that  the  principle  ought  to 
be  extended  to  this  case.  It  seems  to  us 
that  dealing  with  a  statutory  undertaking  as 
to  which  rights  and  obligations  are  imposed 
by  statute  upon  a  particular  body,  express 
enactment  or  a  clear  implication  is  neces- 
sary in  order  to  transfer  the  responsibility 
to  a  body  acting  under  a  general  statute. 
We  think  also  that  to  a  certain  extent  the 
reference  to  the  Metropolis  Management 
Acts  in  the  latter  section  of  the  statute  to 
which  we  have  referred  confirms  this  view. 
We  however  decide  the  case  upon  the  broad 
principle  that  the  interference  of  control 
involved  in  s.  76  of  the  Metropolis  Manage- 
ment Act,  1855,  is  inconsistent  with  tne 
powers  conferred  upon  the  appellants  under 
their  statutory  authority.  It  was  said  that 
this  view  was  contrary  to  a  decision  of  the 
court  in  the  Charing  Urosa  Electric  Supply 
Association  v.  Woodthorpey  supra^  but  wnen 
that  case  is  examined  that  will  not  be  found 
to  be  so.  In  that  case  the  question  arose  as 
to  notice  being  given  to  a  number  of  public 
authorities,  and  it  was  alleged  that  because 
a  provisional  order  confirmed  by  Act  of 
Parliament  gave  the  Board  of  Trade  and 
the  Postmaster-General  certain  rights  of 
control  over  the  character  of  certain  struc- 
tures that  excluded  the  necessity  of  com- 
plying with  the  provisions  of  the  London 
Building  Act,  1894.  The  court  decided  in 
that  case  that  the  protection  given  to  one 
class  of  the  public  by  the  control  of  those 
two  authorities,  namely,  the  Board  of  Trade 
and  the  Postmaster-General,  ought  not  to 
deprive  the  public  of  the  protection  given 
to  tJiem  by  the  London  Building  Act. 
That  decision  obviously  in  no  way  conflicts 
with  the  judgment  which  we  are  giving. 
For  those  reasons  we  are  of  opinion  that 
the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants :  W.  R. 
Millar  k  Son. 

Solicitors  for  the  respondents  :  Frederick 
Ryall,  Town  Clerk  for  the  Borough  of  Ber- 
mondsey. 
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Public  health  (London) — New  streets  and 
buildings— Byelaw  as  to  drains  "  in  " 
every  building — Drain  through  back 
yard  of  building— Applicability. 

A  byelaw  (No.  5)  made  under  8.  202  of  the 
Meirojxdis  Management  Acty  1855,  by 
the  Loruhn  County  Council^  and  ap- 
jjToved  by  the  Local  Government  Boards 
provided  :  "  Every  2>^^on  who  shall 
erect  a  new  building  shall  j/rovide  in 
every  main  drain  or  other  drain  in  such 
building  which  shall  communicate  with 
any  sewer  a  suitable  and  efficient  in- 
terceptina  trap  "  /  aTid  byelaw  21  o/  the 
same  byelaws  provided :  "  These  byelaws 
shall  so  far  a^  practicable  ajyply  to  any 
]}erson  who  snail  construct  or  recon- 
struct ani/  pipe  or  other  means  of  com- 
munication with  sewers  or  any  trap  or 
apjxiratus  connected  therewith  so  far  as 
lie  shall  effect  any  such  work  in  any 
building  erected  before  the  confirma- 
tion of  these  byelaws  a>s  if  the  sarne 
were  being  constructed  in  a  building 
newly  erected,^ 

Held,  that  such  byelaws  were  not  confined 
to  drains  within  the  walls  of  such 
building^  but  that  the  words  *S*n  such 
building  "  meant  "  in  connection  with  " 
or  "  in  reference  to." 

Case  stated  by  a  metropolitan  magis- 
trate. 

On  the  hearing  of  an  information  before 
the  magistrate  to  recover  a  penalty  for 
breach  of  a  byelaw  made  under  s.  202  of 
the  Metropolis  Management  Act,  1856 
(18  &  19  Vict.  c.  120),  the  following  facts 
were  proved  or  admitted  : 

The  appellant  is  a  builder,  carrying  on 
business  at  7,  Benholme  Road,  Upper 
Clapton,  in  the  county  of  London,  and  the 
respondent  is  a  sanitary  inspector  of  the 
metropolitan  borough  of  Hackney.  The 
appellant  was  employed  by  the  owner  of 
the  messuage  and  tenement.  No.  181,  High 
Street,  Homerton,  within  tne  borough,  to 
carry  out  certain  repairs  to  the  premises, 
and  in  the  course  of  such  employment 
reconstructed  a  drain  upon  the  said  pre- 
mises.    The  messuage  and   premises  and 
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drain  are  shown  upon  the  plan  annexed  to 
the  case,  and  the  arain  so  reconstructed  on 
the  premises  is  distinguished  on  the  said 
plan  by  the  colour  red.  The  drain  com- 
mences in  a  water-closet  constituting  an 
outbuilding  or  back  addition  to  the  said 
messuage,  passes  through  the  back  yard  of 
the  said  messuage  into  the  adjoining  pre- 
mises, No.  183,  High  Street  aforesaid, 
where,  uniting  with  the  drain  of  the  last- 
mentioned  premises,  it  becomes  a  sewer 
within  the  meaning  of  the  Metropolis 
Management  Acts  and  of  the  byelawa 
hereinafter  mentioned. 

The  said  messuage  and  water-closet  were 
erected  before  the  confirmation  of  the  said 
byelaws. 

By  byelaws  under  s.  202  of  the  Metropolis 
Management  Act,  1855,  made  by  the  Lon- 
don County  Council  on  October  13th,  1900, 
confirmed  at  a  subsequent  meeting  of  that 
council  on  November  6th,   1900,  and  ap- 

J roved  bv  the  Local  Government  Board  on 
une  14th,  1901,  it  is  provided  as  follows  : 
Byelaw  5  :  "  Every  person  who  shall  erect 
a  new  building  shall  provide  in  every  main 
drain  or  other  drain  in  such  building  which 
may  immediately  communicate  with  any 
sewer  a  suifcible  and  efficient  intercepting 
trap  at  a  point  as  distant  as  may  be  prac- 
ticable from  such  building  and  as  near  as 
may  be  practicable  to  the  point  at  which 
such  dram  may  be  in  connection  with  the 
sewer.  He  shall,  except  in  cases  where  the 
means  of  access  to  be  provided  in  com- 
pliance with  the  preceaing  byelaw  give 
adc(iuate  means  of  access  to  such  trap, 
provide  a  separate  manhole  or  other  sepa- 
rate means  of  access  to  such  trap  for  the 
purpose  of  cleansing  it." 

Byelaw  21  :  "These  byelaws  shall  so  far 
as  practicable  apply  to  any  person  who 
shall  construct  or  reconstruct  any  pipe  or 
drain  or  other  means  of  communication 
with  sewers  or  any  trap  or  apparatus  con- 
nected therewith  so  far  as  he  shall  effect 
any  such  works  in  any  building  erected 
before  the  confirmation  of  these  byelaws 
as  if  the  same  were  being  constructed  in 
a  building  newly  erected." 

The  appellant  did  not  provide  in  the  said 
drain  a  suitable  or  efficient  or  any  inter- 
cepting trap,  and  an  information  was 
accordingly  laid  by  the  respondent  against 
him  that  he  had  reconstructed  the  drain 
without  providing  therein  an  intercepting 
trap  and  a  separate  manhole  or  other  sepa- 
rate means  of  access  to  the  said  trap  for  the 
purpose  of  cleansing  it  in  accordance  with 
the  said  byelaws.  Apart  from  the  pro- 
vision of  the  said  intercepting  trap  and 
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manhole,  or  other  means  of  access  thereto, 
the  said  drain  was  laid  by  the  appellant  in 
a  satisfactory  manner. 

The  magistrate  was  of  opinion  that,  the 
said  water-closet  being  a  building  erected 
before  the  confirmation  of  the  said  byelaw.s 
the  reconstruction  of  the  said  drain  was  a 
work  in  such  building  within  the  meaning 
of  the  foregoing  byelaw  21,  and  convicted 
the  appellant  of  the  offence  charged,  and 
adjudged  that  he  should  pay  a  penalty  of 
20«.  and  two  guineas  costs,  subject  to  this 
case. 

The  question  for  the  opinion  of  the  court 
was  whether  he  was  rignt  in  holding  that 
the  reconstruction  of  tne  said  drain  was 
a  work  "in"  a  building  within  the  mean- 
ing of  such  byelaw  as  aforesaid. 

Courthope  Munroe,  for  the  appellant — 
The  decision  of  the  learned  magistrate  was 
wrong.  Byelaw  No.  5  applies  to  new  build- 
ings, and  byelaw  21  makes  the  provisions 
of  byelaw  5  in  certain  cases  applicable  to 
old  buildings,  but  onl^r  in  the  case  of 
drains  "  in,"  that  is,  "inside,"  the  building. 
The  byelaws  clearly  distinguish  between 
the  inside  and  the  outside  of  the  building. 
In  this  case  the  drain  is  not  in  any  sense 
"  inside "  the  building,  as  it  runs  across  a 
yard,  which,  though  part  of  the  premises,  is 
not  part  of  the  building.  [He  referred  to 
Metrojyolitan  Industrial  Dwellings  Co.  v. 
Long  (December  11th,  1903),  ante^  p.  113.] 

H,  Avory^  K.C.  (with  him  Seventy  for  the 
respondents,  were  not  called  on. 

Lord  Alverstone,  C.J.— We  need  not 
trouble  you,  Mr.  Avory,  I  should  be  sorry 
if  I  thought  we  ought  to  be  driven  to  con- 
strue the  word  "in"  literally  as  meaning 
"inside,"  "  within  the  walls,"  when  you  are 
applj;ing  byelaw  5.  I  am  not  at  all  sure 
that  in  one  sense  it  would  not  be  con-ect  to 
say  that  these  are  not  the  drains  in  the 
building ;  but,  to  my  mind,  we  do  not  want 
to  put  it  on  that  narrow  ground.  It  seems 
to  me  we  have  here  a  byelaw  which  says 
that  when  you  are  making  a  drain  of  such 
building  which  may  immediately  communi- 
cate with  any  sewer,  you  are  to  put  in 
a  sufficient,  suitable  and  efficient  inter- 
cepting trap,  which  is,  of  course,  a  most 
desirable  tning.  This,  if  it  is  applicable, 
is  intended  to  be  applied  under  bye- 
law 21,  and  it  is  material  to  observe 
that  byelaw^  21  relates  directly  to  the  recon- 
structing of  pipes  or  drains  :  "  Every  per- 
son who  shall  construct  or  reconstruct  any 
pipe  or  drain  or  other  means  of  communi- 
cating with  sewers  or  any  trap  or  apparatus 
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therewith  ko  far  as  he  shall  effect  any  such 
works  in  any  building  erected  before  the 
confirmation  of  these  byelaws,"  shall  do 
the  same  as  if  it  was  a  new  building.  Now, 
I  cannot  think  that  that  does  not  apply  to 
pipes  or  drains  which  in  the  majority  of 
cases,  so  far  as  this  work  is  concerned, 
must  be  outside  the  actual  walls,  and 
that  the  word  "  in "  here  means  inside.  I 
think  the  word  "  in  "  means  "  in  reference 
to  "  or  "  in  connection  with,"  and  does  not 
mean  inside  ;  and  certainly  this  is  a  case 
in  which,  as  you  have  to  appl^  the  byelaw, 
you  ought  to  apply  it  in,  as  it  appears  to 
me,  the  only  reasonable  way  it  can  be 
applied.  Therefore  I  think  the  magistrate 
was  perfectly  right 

Wills,  J. — I  entirely  agree. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Ajrpeal  dismissed. 

Solicitors  for  the  appellants:  Bramall, 
White  and  Roberts. 

Solicitor  for  the  respondents  :  W.  A. 
Williams. 
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February  5,  1904. 

Bagg  v.  Colquhoun. 

Summary  jurisdiction  —  Practice  —  Bench 
equally  divided  in  opinion — Refusal  to 
dismiss — Acljoumment  for  re-hearing — 
Summary  Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  8.  16— Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49), 
8.  20  (11). 

An  information  was  jyrejerred  against  the 
ajypellant  on  August  ISth^  1903,  before 
two  justices,  who  retired  to  conside?' 
their  decision^  and  on  their  return 
announced  in  open  court  that  they  were 
divided  in  opinion.  They  were  asked 
on  behalf  of  the  apjyellant  to  dismiss 
the  sy/mmxms,  but  they  refused^  and 
decided  to  adjourn  it  to  a  future  datCj 
when  they  and  other  justices  on  the  rota 
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would  be  convened  to  re-hear  the  infor- 
mation.  The  said  information  came  on 
for  re-hearing  on  September  15^A,  1903. 
The  jurisdiction  of  the  justices  was 
objected  to  on  behalf  of  the  appellant. 

Held,  that  the  justices  had  jurisdiction  to 
adjourn  the  summons^  and  were  not 
bound  to  dismiss. 

Case  stated  by  justices  in  and  for  county 
borough  of  Swansea. 

An  information  was  preferred  on 
August  5th,  1903,  by  Isaac  Colquhoun 
(hereinafter  called  the  respondent),  under 
the  Licensing  Acts,  1872-4,  against  Edward 
Bagg  (hereinafter  called  the  appellant),  for 
that  ne,  the  appellant,  on  2nd  day  of 
August,  1903,  in  the  town  of  Swansea,  in  the 
saia  county  borough,  being  the  keeper  of  the 
premises  in  which  intoxicating  liquors  were 
sold  by  retail,  which  said  preinises  are 
known  as  the  "  Black  Horse,"  situate  in 
Drysalter  Street,  in  Swansea,  aforesaid,  did 
then  and  there  during  the  time  at  which 
such  premises  arc  directed  to  be  closed  by 
and  m  pursuance  of  the  statutes  in  that 
case  made  ard  provided,  sell,  and  expose 
for  sale,  in  such  premises,  intoxicating 
liouor,  contrary  to  the  statute,  etc. 

The  said  information  was  heard  and 
determined  by  us  at  the  petty  sessions  on 
15th  September,  1903  (the  said  parties 
respectively  there  being  present),  ana  upon 
such  hearing  we  convicted  the  appellant  of 
the  said  offence. 

The  said  information  first  came  on  for  hear- 
ing on  Tuesday,  18th  August,  1903,  before  two 
of  the  before-mentioned  five  undersigning 
justices,  and  after  hearing  the  whole  of  the 
evidence  in  examination  and  cross-examina- 
tion, then  adduced  on  behalf  of  the  respon- 
dent and  api:)ellant  respectively,  the  said 
two  justices  retired  to  consider  their  deci- 
sion, and  upon  their  return  they  announced 
in  open  court  that  they  were  divided  in 
opinion,  whereupon  the  solicitor  appearing 
for  the  appellant  asked  that  the  information 
should  be  dismissed,  but  the  said  two  jus- 
tices decided  that  a  more  satisfactory 
decision  could  only  be  arrived  at  upon  a 
re-hearing  with  other  of  their  fellow  jus- 
tices, and  they  had  agreed  to  adjourn  the 
said  information  to  a  future  day  when  they 
and  otlier  justices  on  the  rota  for  that  day 
would  be  convened  to  re-hear  the  said  in- 
formation, and  in  reply  to  the  solicitor  for 
the  appellant,  who  asked  whether  they  were 
unanimous  in  agreeing  to  the  adjournment, 
they  stated  that  they  were.  The  said  in- 
formation came  on  for  hearing  on  Tuesday, 
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15th  September.  1903,  when  the  said  two 
justices  who  had  previously  heard  the  said 
information^  and  failed  to  arrive  at  a  satis- 
factory decision,  and  three  other  justices 
who  were  on  the  rota  for  that  day,  were 
present,  and  the  said  information  was 
neard  and  determined  under  the  circum- 
stances hereinafter  appearing,  and  the  said 
appellant  was  convicted  of  the  same  offence 
as  nerebefore  mentioned. 

When  the  said  information  was  called  on 
for  hearing,  on  the  15th  September,  the 
counsel  who  appeared  for  tne  appellant 
objected  to  the  jurisdiction  of  the  justices 
then  present  to  re-hear  the  said  information 
as  it  had  been  heard  and  determined  by  the 
two  justices  on  18th  August,  and  that  as 
the  said  two  justices  could  not  a^e,  and 
as  the  information  was  a  criminal  informa- 
tion upon  which  the  defendant  and  the 
present  appellant  could  have  been  fined  on 
conviction,  and  in  default  of  distress  could 
have  been  imprisoned,  they  could  not  or 
should  not  have  adjourned  the  said  infor- 
mation, but  should  then  have  dismissed  it, 
and  he  cited  in  support  of  this  contention 
the  following  cases :  R,  v.  Ashplant  (1888), 
52  J.  P.  474,  and  Kinnis  v.  Graves  (1898), 
67  L.  J.  Q.  B.  583.  The  solicitor  who 
appeared  for  the  respondent  replied  on  the 
point  of  law  and  contended  that  although 
it  was  a  criminal  information  it  was  com- 
petent for  the  two  justices  who  were  divided 
in  opinion  to  adjourn  the  hearing  to  a  future 
date  when  the  information  could  be  heard 
by  them  and  any  other  justices  then  present, 
and  that  no  decision  or  determination  was 
come  to  by  the  two  justices  when  they 
agreed  to  adjourn  the  said  information,  and 
in  support  of  his  contention  he  cited  the 
following  cases  :  R.  v.  Ashplant^  mjmi^  and 
Ex  parte  Evans  (1894),  58  J.  P.  2C0. 

We,  the  said  five  justices,  determined  that 
we  had  power  to  hear  the  said  information. 
The  counsel  who  appeared  for  the  appellant 
thereupon  asked  us  to  state  a  case  and 
adjourn  further  proceedings  sine  die^  until 
such  case  was  disposed  of  by  this  honour- 
able court,  but  we  refused  to  do  so,  and 
determined  to  hear  the  evidence,  whereupon 
the  counsel  who  appeared  for  the  appellant 
not  consenting  to  the  exercise  of  the  juris- 
diction, retired  from  the  case,  and  ths 
respondent  called  and  examined  one  witness 
who  was  not  cross-examined  by  appellant's 
counsel,  and  we,  the  said  justices,  convicted 
and  fined  the  said  appellant  as  hereinbefore 
mentioned. 

We  were  of  opinion  that,  although  the 
information  >yas  a  criminal  one,  punishable 
upon  conviction  by  fine  or  imprisonment, 
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we  had  a  right  to  re-hear  the  said  informa- 
tion^ that  the  said  two  justices  who  had 
previously  heard  it  had  not  determined  the 
matter  of  the  said  information,  but  had 
agreed  to  adjourn  the  same  for  re-hearing 
before  themselves  and  others  of  their  brother 
justices,  so  that  a  more  satisfactory  deter- 
mination could  be  arrived  at ;  and  that  as 
the  evidence  given  on  behalf  of  the  respon- 
dent was  not  disputed,  we  decided  that  the 
said  appellant  was  guilty  of  the  said 
offence  with  which  he  was  charged,  and 
convicted  him  accordingly. 

The  Question  for  the  opinion  of  the  court 
is  whether,  upon  the  above  statement  of 
facts,  we  came  to  a  correct  determination  in 
point  of  law ;  if  not,  what  should  be  done 
m  the  premises. 

GRiFnTH  Da  VIES. 

Wm.  Thomas. 

H.  A.  Latimer. 

Wm.  Law. 

T  W.  Jones. 

iS.  T.  Evans,  K.C.  (with  him  IvorBowen\ 
for  the  appelknts.— The  matter  is  really 
governed  by  s.  16  of  the  Summary  Juris- 
diction Act,  1848,  which  lays  down  the 
law  as  to  the  power  of  adjournment  pos- 
sessed by  justices  and  by  s.  20  (11)  of  the 
Summary  Jurisdiction  Act,  1879  :  but  that 
power  is  only  given  to  them  "  oefore  or 
during  such  nearing.''  In  the  present  case 
thev  heard  and  decided  the  information, 
and  they  had  therefore  no  power  to  adjourn 
it.  They  announced  in  open  court  that 
they  had  considered  the  case  and  could  not 
agree  {Ex  parte  Evans  (1892),  8  T.  L.  R. 
641).  [Kennedy,  J. — Until  the  magis- 
trates have  drawn  up  their  conviction  or 
made  their  order,  is  there  not  a  locxis 
jwpjiitentioB  f  He  referred  to  Jones  v.  Wil- 
lianis  (1877X  46  L.  J.  M.  C.  270 ;  41  J.  P. 
614.]  [Lord  Alverstone,  C.J.,  referred  to 
Kinnis  v.  Grat>es,  8uj)7'aA  In  both  thase 
cases  the  magistrates  had  not  come  to  a 
decision,  as  in  the  present  case.  R.  v.  Ash- 
plant, supra,  is  in  favour  of  the  appellant. 

H.  Avory,  K.C,  and  L.  M.  Richards  were 
not  called  upon  to  argue. 

Lord  Alverstone,  C.J.—There  is  no 
question  here  of  a  mandamus  to  be  issued 
to  the  justices  calling  upon  them  to  give  a 
decision  in  this  matter.  In  this  case  the 
justices,  being  equally  divided  in  opinion, 
did  not  make  an  order  to  dismiss  the  sum- 
mons, but  they  decided  to  adjourn  the  case 
to  be  heard  on  a  future  day  oy  themselves 
and  other  justices  who  might  be  able  to 
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attend.  I  have  no  doubt  that  the  words 
"before  or  during  such  hearing"  in  a.  16  of 
the  Sumniarv  Jurisdiction  Act  ot  1 848  i  nclude 
anything  which  in  an  ordinary  competent 
court  comes  before  their  final  decision. 
The  principle  of  what  was  said  by  Lind- 
LEY,  J.,  in  Jones  v.  Williams^  sujyra, 
exactly  applies,  though  that  was  an 
a  fortiori  case.  I  think  it  would  be 
lamentable  to  hold  that,  under  the  circum- 
stances of  the  present  case,  the  justices 
having  indicated  that  thev  were  divided  in 
opinion,  that  there  had  been  such  a  con- 
cluding of  the  hearing  that  they  had  no 
power  to  adjourn  the  case.  I  think  it  quite 
possible  that  the  dividing  line  may  be 
when  the  order  is  drawn  up,  but  the  mere 
fact  that  the  justices  have  indicated  that 
they  are  divided  in  opinion  does  not  pre- 
vent them  from  doing  what  they  otherwise 
had  a  perfect  right  to  do. 

Wills,  J.— 1  agree,  and  I  have  nothing  to 
add  to  the  opinion  1  expressed  in  Kinnis  v. 
Graves^  sujn'a. 

Kennedy,  J.— I  agree. 

Ajy^yeal  dismissed. 

Solicitors  for  the  appellant  :  Viner, 
Leeder  and  Morris,  Swansea. 

Solicitor  for  the  respondents :  L.  Richards, 
Swansea. 
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JantLary  19,  1904. 
(Before  Wills  and  Kennedy,  JJ.) 

Oliver  v,  Camberwell  Borough 
Council. 

Metrofjolis  —  Public  health  —  Nuisance- 
Intimation  notice  threatening  proceed- 
ings— "Sewer"  described  therein  as  a 
**  drain  "—Recipient  executing  repairs 
to  sewer — Right  to  recover  cost  of  work 
from  sanitary  authority— Whether  work 
done  voluntarily  or  under  compulsion 
-Builder  fraudulently  laying  a  sewer 
instead  of  authorised  dram— Effect  of 
—Public  Health  (London)  Act,  1891 
(54  it  55  Vict.  c.  76),  ss.  3,  4. 

An  owner,  who  is  served  with  an  iniiniation 
of  a  nuisance  under  s,  3  of  the  Public 
Health  {London)  Act,  1891,  requiring 
him  to  rejfair  a  ''^  drain,'^  and  wlvo 
thereu}X)n  complies,  must  be  held  to 
have  done  the  work  voluntarily^  and 
not  under  cmninilsion,  althcntj/h  t/ie 
notice  contains  a  threat  that  the  autfio- 
rity  will  commence  jtroceedings  against 
him  by  the  service  of  a  statutory  notice, 
if  the  reimirs  are  not  done  within  a 
week,  Tfierefore,  if  the  so-called  '\lrain'' 
proves  to  be  a  ^^  sewer, '[  he  cannot  re- 
cover from  tJie  authoHty  the  cost  of 
the  rejHiirs, 

Quaere,  ivJiat  may  be  the  respective  rights  aiid 
duties  of  an  owyier  and  an  authority 
tvhej-e  a  builder,  authorised  to  lay  a 
"  drain  "  frojn  a  house,  /uis,  in  tram  of 
the  authority,  joined  it  to  the  drain 
frcmi  afiother  house,  so  as  to  constitute 
it  a  " sewer" 

This  was  the  plaintiflf's  appeal  from  the 
decision  of  a  county  court  judge  in  favour 
of  the  defendants. 

The  plaintiff,  the  owner  of  No.  117,  High 
Street,  Peckham,  was  served  with  the  fol- 
lowing notice  : 

The  Vestry  of  Camberwell. 
Public  Health  (London)  Act,  1891. 
Public  Health  Department, 

Vestry  Hall,  (Jamberwell,  S.E., 
March  18th,  1903. 
Intimation. 
To  the    Owner,  No.   117,  High  Street, 

Peckham. 
Take    notice,    that  I,  the    undersigned, 
having  visited  the  above  premises,  find  that 
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the  nuisances  numbered  9,  12,  21,  38  and  40 
in  the  schedule  at  the  back  hereof  exist 
thereon.  I,  therefore,  now,  by  this  written 
intimation,  make  the  existence  of  the  said 
nuisances  known  to  you,  as  being  the  per- 
son who  is  required  to  abate  them ;  and  I 
have  to  request  that  the  same  be  abated 
within  the  period  of  seven  days.  At  the 
end  of  this  time  I  shall  again  visit  the 
premises  ;  and,  if  the  necessary  works  have 
not  then  been  completed,  the  vestry,  as  the 
sanitary  authority  of  the  parish,  will  com- 
nience  proceedings  against  you  oy  the  ser- 
vice of  a  statutory  notice. 

(Signed)       E.  Home, 
The  officer  appointed  by  the  vestry 
for   the  said   parish  to  take 
proceedings  under  the  above- 
named  Act. 

The  plaintiff  thereupon  proceeded  to  re- 
pair, at  a  cost  of  £17.  a  defective  "drain," 
specified  upon  the  back  of  the  notice. 
During  the  course  of  the  work  it  appeared 
that  the  so-called  "drain"  was  in  fact  a 
"  sewer,"  and  he  brought  the  present  action 
to  recover  from  the  borough  council  the 
sum  of  £17  so  expended  by  him.  The 
council  disputed  the  claim  on  the  grounds 
that  (I)  he  had  done  the  work  voluntarily 
and  not  under  compulsion  ;  and  (2)  that 
the  builder  of  the  house  had,  behind  their 
back,  joined  two  house  drains,  thus  forming 
a  sewer,  whereas  seiMirate  drains  for  the 
two  houses  had  been  shown  upon  the  plans 
as  approved. 

The  county  court  judge  gave  no  decision 
upon  the  second  point,  but  he  gave  judg- 
ment for  the  defendants  upon  the  first 
point,  holding  that  work  aone  in  com- 
pliance with  an  intimation  notice  under 
s.  3  of  the  Act,  as  distinguished  from  an 
abatement  notice  under  s.  4.  must  be 
regarded  as  work  done  voluntarily,  and  not 
under  compulsion. 

Section  3  of  the  Public  Health  (London) 
Act,  1891,  provides  that:  "Information 
of  a  nuisance  liable  to  be  dealt  with  sum- 
marily under  this  Act  in  the  district  of  a 
sanitary  authority  may  be  given  to  that 
authority  by  any  person,  and  it  shall  be 
the  duty  of  every  officer  of  that  authority 
and  of  every  relieving  officer,  in  accordance 
with  the  reflations  of  the  authority 
having  control  over  him,  to  give  that  in- 
formation ;  and  it  shall  be  the  duty  of  the 
said  authority  to  make  the  said  regulations, 
and  also  the  duty  of  the  sanitary  authority 
to  give  such  directions  to  their  officers  as 
will  secure  the  existence  of  the  nuisance 
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being  immediately  brought  to  the  notice  of 
any  person  who  may  be  required  to  abate 
it,  and  the  officer  shall  do  so  by  serving  a 
written  intimation." 

Section  4  (1)  provides  that:  "On  the 
receipt  of  any  information  respecting  the 
existence  of  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Act  the  sani- 
tary authority  shall,  if  satisfied  of  the  exist- 
ence of  a  nuisance,  serve  a  notice  on  the  per- 
son by  whose  act,  default,  or  sufferance  the 
nuisance  arises  or  continues,  or,  if  such  per- 
son cannot  be  found,  on  the  occupier  or 
owner  of  the  premises  on  which  the  nuisance 
arises,  requiring  him  to  abate  the  same 
within  the  time  specified  in  the  notice,  and 
to  execute  such  works  and  do  such  things 
as  may  be  necessary  for  that  piirpose,  and, 
if  the  sanitary  autborit]^  think  it  desirable 
(but  not  otherwise)  specifying  any  works  to 
be  executed." 

Xaddrett^  for  the  plaintiff. — We  have  been 
compelled  to  do  work  which  the  defendants 
were  legally  compellable  to  do,  and  are, 
therefore,  entitled  to  recover  from  them  the 
cost  of  it.  A  notice  under  s.  4  admittedly 
amounts  to  compulsion  {Andrew  v.  Sl 
O/avc'*,  [1898]  1  Q.  B.  775 ;  62  J.  P.  328). 
I  submit  that  a  notice  under  s.  3  has  the 
same  effect :  it  cannot  be  less  compulsory 
than  an  informal  non-statutory  notice  out- 
side the  metropolis,  such  as  Channell,  J., 
held  to  amount  to  compulsion  in  North  v. 
Walthanistoto  Urban  District  Council  (1898), 

62  J.  P.  836.  That  decision  is  preferable  to 
those  of  Wright,  J.,  in  Proctor  v.  Islington 
Borough  Council  (1903),  67  J.  P.  164- 
JSilles  V.  Fvlham  Borough  Coun^^y  [1903] 
1  K.  B.  829 ;  67  J.  P.  273 ;  and  Harris  v. 
Ilickitian,  [1904]  1  K.  B.  13  :  68  J.  P.  65  ; 
and  also  to  that  of  Ridley,  J.,  in  Ellis  v. 
Bromley  Rural   District    Council    (1899), 

63  J.  P.  711.  The  course  adopted  by  the 
Court  of  Appeal  in  Froctor^s  Com  supports 
my  contention.  Thompson  andNorris  Manu- 
facturinq  Co,  v.  Hawes  (1895),  59  J.  P.  580, 

will  be  cited  against  me,  but  that  decision 
appears  to  have  been  given  on  another 
ground,  viz.,  that  the  occupiers  acted  on  a 
notice  addressed  to  the  owners. 

Courthom  Munroe,  for  the  defendants.— 
Thomj)sons  Case  is  in  my  favour  (see  per 
LiNDLEY,  L.J.),  and  is  binding  on  this 
court. 

Wills,  J. — I  confess  to  giving  the  decision 
which  I  am  about  to  give  with  some  reluct- 
ance, because  I  do  not  agree  with  it ;  but  I 
do  not  think  this  question  is  really  open  to 
us  after  the  decision  of  the  Court  of  Appeal 
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in  Thompson  and  Nonis  Manufacturing  Co., 
Limited  y,  I/aweSy  ubi  sujrra.  It  is  true  that 
that  deci.sion  did  not  turn  entirely  upon  the 
point  now  before  us ;  but  that  point  was 
distinctly  raised,  and  is  distinctly  dealt  with 
in  the  judgment  of  Lindley,  L.J.  There 
can  be  no  doubt  tliat  he  had  then  before 
him  a  notice  in  substantially  the  same  form 
as  the  notice  before  us  ;  and  he  held  that  a 
notice  under  s.  3  of  the  Act  of  1891  is  not 
e(|iii  valent,  upon  the  question  of  compulsion, 
to  a  notice  under  s.  4.  Wright,  J.,  has,  at 
least  twice,  decided  the  same  thing  upon 
exactly  the  same  point ;  and,  although 
sitting  here  as  a  Divisional  Court  we  are 
not  bound  by  his  judgment,  still  it  is  an 
important  factor  in  determining  what  our 
judgment  ought  to  be.  Inasmuch  as  these 
three  cases,  to  which  I  have  referred,  deal 
with  the  very  point  before  us,  and  there  is 
really  no  substantial  difference  of  any  kind 
to  be  drawn  between  the  notices  in  those 
cases  and  the  notice  now  in  question,  I 
think  we  are  bound  to  follow  those  decisions 
and  to  say  that  there  was  no  legal  compul- 
sion upon  the  present  plaintiff  to  do  the 
work  which  he  did^  and  that,  therefore,  he 
cannot  recover  a^mst  the  defendants.  I 
cannot,  however,  give  this  judgment  without 
saying  again  that  I  do  so  with  great  reluct- 
ance, and  only  because  I  feel  compelled  to 
do  so.  To  my  mind,  a  perfectly  different 
view  of  ss.  3, 4,  mi^ht  nave  been  taken  ;  and 
I  think  that  it  might  very  well  have  been 
held  that  a  notice  under  s.  3  was  intended 
to  be  one  with  which  a  man  might  comply, 
if  he  was  so  disposed,  without  waiting  for  a 
notice  under  s.  4.  I  will  say  in  a  moment 
why  in  this  case  I  think  the  intimation  is 
the  intimation  of  the  authority  and  not 
merely  of  the  inspector  of  nuisances ;  but 
where  a  man  complies  with  the  intimation 
of  the  authority,  which  they  accompany 
with  a  threat  that  they  will  compel  him  to 
do  the  work,  if  he  does  not  do  it  voluntarily, 
it  seems  to  me  contrary  to  natural  justice 
that  he  should  stand  in  a  worse  position 
than  if  he  refuses  to  do  what  they  have  told 
him  to  do,  and  waits  for  a  further  notice. 
I  think  also  that  the-  fact  has  been  over- 
looked that  in  s.  3  there  are  words  which 
seem  to  indicate  that  the  notice  is  something 
more  than  a  mere  intimation,  because  what  is 
said  is  that  the  authority  shall  give  such 
direction  to  their  officers  as  will  secure  the 
existence  of  the  nuisance  being  immediately 
brought  to  the  notice  of  any  person  who 
may  be  required  to  abate  it.  1  think  that 
those  woras  seem  to  indicate  that,  when  he 
gets  the  notice,  he  is  required  to  abate  it. 
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It  seems  to  me  a  very  thin  distinction 
indeed  to  say  that  if  a  notice  is  given,  such 
as  has  been  given  in  this  case,  there  is  less 
compulsion,  because  the  recipient  is  told, 
"  if  you  do  not  do  the  work  within  a  week 
we,  the  sanitary  authority "—  not  an  ordin- 
ary litigant  or  individual,  but  a  public  body, 
who  have  charge  of  the  matter,  and  whose 
duty  it  is  to  see  that  proper  steps  are  taken— 
"  will  take  oroceedings  a^inst  you."  "  But,"' 
said  Mr.  Munroey  "  that  is  only  the  language 
of  the  inspector."  With  great  respect,  I 
think  that  is  nonsense.  An  inspector  does 
not  use  forms  of  this  kind,  which  are  used 
all  over  the  place,  without  the  knowledge  of 
his  employers ;  and  the  authority,  which 
give  him  these  forms  and  allow  him  to  make 
use  of  them,  are,  in  my  opinion,  legally  as 
well  as  morally  liable  for  their  contents; 
and  if  they  allow  him  to  sign  himself  as  the 
officer  deputed  by  them  to  take  proceedings 
under  the  Act,  and  to  state  that,  unless  the 
notice  is  complied  with  within  a  week,  pro- 
ceedings will  be  taken  without  any  further 
decision  of  the  authority,  I  think  that  they 
must  be  bound  by  such  a  statement,  and 
that  the  notice  must  be  taken  as  their  notice 
that  they  will  proceed  to  make  it  com 
pulsory.  As  I  say,  the  distinction  is  a  very 
thin  one,  and  it  is  not  one  which  commends 
itself  to  me  :  I  am  far  more  disposed  to  take 
the  view  taken  by  Channell,  J.,  in  North 
V.  Walthamstmo  Urban  District  Cotmcily 
than  I  am  to  take  the  view  taken  by 
Wright,  J.,  and  by  Lindley,  L.J.,  in 
Tho7Hpson's  Case.  However,  I  am  bound  by 
that  authority,  and  I  follow  it  loyally :  at 
the  same  time,  as  this  question  will  probably 
be  further  argued  elsewhere,  there  can  be  no 
objection  to  my  expressing  my  individual 
opinion  ;  and  I  do  so  more  readily  because 
I  think  many  of  the  considerations,  which  I 
have  dealt  with,  have  not  been  before  the 
various  courts  which  have  dealt  with  the 
question.  It  appears  that  another  question 
was  raised  before  the  county  court  iudge, 
with  which  we  cannot  deal  because  he  has 
piven  no  judgment  upon  it.  But  it  is  a  very 
important  Question,  and,  had  our  decision 
been  to  send  the  case  down  for  a  new  trial, 
it  would  have  had  to  be  dealt  with.  There 
is  a  good  deal  to  be  said  (though  I  give  no 
judgment  upon  it)  in  favour  of  the  view 
contended  for  by  the  council  I  do  not 
think  that  upon  the  evidence  the  suggested 
state  of  affairs  has  been  made  out ;  but,  if  it 
were  reallj^  proved  to  be  the  fact  that  a 
"  pipe,"  which  ought  to  have  been  a  "drain," 
was  by  the  fraudulent  act  of  a  builder  made 
into  a  "sewer"  within  the  statutory  defini- 
tion by  joining  it  to  another  "pipe"  and 
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sending  it  somewhere  else  than  where  the 
authority  had  consented  to  its  going — if 
that  kind  of  fraud  had  been  practised  upon 
them,  and  had  only  been  discovered  wnen 
the  ground  was  opened  for  the  present  in- 
vestigation, there  is  a  great  deal  to  be  said 
for  the  view  that  neither  the  person  actually 
responsible  for  such  misconduct,  nor  persons 
claiming  under  him,  may  take  advantage  of 
it.  I  do  not  decide  the  question  ;  I  only 
desire  to  say  that  it  has  not  escaped  our 
attention  ;  it  is  a  serious  question,  which 
apparently  has  not  yet  been  decided, 
altnough  there  are  expressions  of  Chan- 
NELL,  J.,  which  seem  to  indicate  the  trend 
of  his  opinion  on  the  point.  I  hold,  with 
reluctance,  that  the  appeal  must  be  dis- 
missed. 

Kennedy,  J.— I,  too,  have  come  to  the 
same  conclusion  on  the  same  grounds,  and 
with  the  same  rehictance.  The  only  point 
which  we  have  really  to  decide  is  the  ques- 
tion whether  there  was  or  was  not  a  volun- 
tary work  on  the  part  of  the  plaintiff.  If 
he  incurred  the  expense  of  this  work  volun- 
tarily, he  cannot,  on  finding  that  he  need 
not  have  gone  to  the  expense  because 
another  person  ought  to  have  borne  it,  go  to 
that  other  person  and  say,  "I  have  paid 
what  you  ought  to  have  paid ;  you  must 
recoup  me."  If,  on  the  other  hand,  the 
pajjment  has  been  made  by  him,  not  volun- 
tarily, but  under  pressure,  and  under 
Eressure  from  the  very  person  who  ought  to 
ave  done  the  work  and  incurred  the  ex- 
pense, then  he  is  without  doubt  able  to 
recover  the  cost  from  such  other  person. 
Therefore  the  point,  shortly  put,  is  as  it 
seems  to  me,  this  :  Is  the  fact  that  the 
plaintiff  in  this  case  did  the  work  after 
receving,  and  in  consequence  of,  the  docu- 
ment of  March  18th,  1903  (which  I  call  an 
'*  Intimation,"  because  it  is  so  called  by  the 
statute,  and  also  in  large  letters  at  the  head 
of  it),  sufficient  to  deprive  the  conduct  of 
the  plaintiff  of  its  voluntary  character. 
Now,  it  is  obvious  from  the  different  views 
and  decisions— for  in  my  judgment  they  are 
different— of  Wright,  J.,  on  the  one  side 
and  Channell,  J.,  on  the  other,  that  it  is 
not  an  easy  question  to  answer  ;  but  per- 
sonally I  should  feel  great  difficultv  in 
coming  to  the  decision  to  which  we  have 
come,  had  it  not  been  for  the  decision  of  the 
Court  of  Appeal  in  Thompson's  Caw.  If 
my  judgment  had  been  unfettered,  I  should 
have  found  it  very  difficult  to  say  that  it 
really  mattered,  as  regards  the  voluntari- 
ness of  what  was  done  by  the  plaintiff, 
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whether  he  did  it  on  receiving  an  intimation 
in  this  form  or  on  receiving  a  notice  under 
s.  4  (1).  There  was  no  compulsion  in  the 
sense  of  duress,  or  of  having  any  penalty 
imposed,  if  he  did  not  comply  with  the  inti- 
mation per  se  :  but  was  it  not  done,  not  in 
the  sligntest  degree  because  he  wished  to 
do  it  for  anybody  else,  or  because  he  was 
willing  to  do  it  for  himself,  but  because  a 
public  authority  came  to  him.  and  intimated 
to  him  that  it  was  his  bounden  duty  to  do 
it,  and  that  if  he  did  not  do  it  legal  pro- 
ceedings would  be  taken  against  him  before 
a  magistrate.  I  cannot,  indeed,  with  all 
respect,  concur  with  the  illustrations  given 
by  Channell,  J.,  in  North  v.  Walthamstow 
Kural  District  Councily  for  the  right  of 
indemnity  which  may  arise  where  agents  of 
any  sort,  commercial  or  otherwise,  or  on  the 
Stock  Exchanj^e  are  employed,  does  not 
seem  to  me  strictly  anala^ous  ;  out  here  we 
have  the  duty  of  a  citizen  to  obey  the 
authority  rrrirnd  fcLcie  of  a  public  body 
governing  nis  district  in  an  urgent  matter — 
a  matter  of  public  health— which  is  alleged 
to  be  affected  bjr  that  citizen's  want  of  care, 
or  wrongdoing  in  the  management  of  the 
premises.  In  a  form,  which  is  the  form 
recognised  by  the  local  authority,  an  inti- 
mation is  conveyed  to  him  that  if  he  does  not 
do  it  actual  proceedings  will  be  taken.  Is 
not  what  he  does  under  that  involuntary  ? 
I  should  have  been  inclined  myself  to  come 
to  that  conclusion,  and  I  am  bound  to  say 
that,  while  no  doubt  it  is  true  that  this  is  an 
intimation  under  s.  3,  and  not  a  notice  under 
s.  4.  it  is  in  each  case — and  I  entirely  agree 
witn  my  brother  as  to  that — a  notice  which 
emanates  from  the  local  authority.  If  you 
look  at  the  schedule  to  the  Act  of  1891,  >[0U 
will  see  that,  just  as  in  the  intimation  which 
was  sent  in  this  case,  the  man  signs  himself 
as  "Edward  Home,  the  officer  appointed 
by  the  vestry  of  the  pai'ish  to  take  proceed- 
ings," and  he  says,  "  I  am  the  person  through 
whom  the  vestry  is  going  to  act,"  so  under 
s.  4,  which  is  the  section  admitted  by  Mr. 
Munroe  to  be  the  section  dealing  with  the 
act  of  the  vestry,  the  notice  is  to  be  signed, 
not  by  the  vestry,  but  with  the  signature  of 
the  officer  of  the  sanitary  authority ;  in 
other  words,  it  would  be  again  signed, 
"Your  obedient  servant,  Edward  Home, 
the  officer  appointed  by  the  vestry."  It  is 
to  be  the  signature  of  the  officer  of  the 
sanitary  authority,  the  same  person  in  each 
case. 

In  my  view,  however,  whatever  one  might 
have  thought  on  the  arj^ment  now  adduced 
to  us  and  the  authorities  now  cited,  I  do 
feel  it  is  imix)ssible  not  to  do  what  one  is 
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bound  to  do,  that  is,  loyally  follow  the 
decision  of  a  superior  court.  It  may  be 
that  the  only  rej)ort  of  the  case  produced  to 
us,*  which  is  evidently  a  summarised  report, 
does  not  fully  represent,  in  their  right  pro- 
portion, the  views  of  the  learned  lords 
justices.  It  may  he  there  was  much 
more  stress  laid  upon  the  fact  that  the 
plaintiffs  there  had  taken  upon  themselves 
to  treat  a  notice  addressed  to  somebody  else 
as  addressed  to  them,  than  appears  in  the 
report ;  but  I  am  bound  to  say,  readinij  that 
report  fairly,  and  in  its  natuml  meaning,  I 
think,  at  any  rate,  the  majority  of  the  court 
did  base  their  decision  upon  the  distinction 
of  a  document  served  under  s.  3,  as  an  inti- 
mation, and  a  document  which  is  a  notice 
requiring  an  abatement  of  a  nuisance  under 
s.  4,  as  it  the  one  would  constitute  a  pro- 
ceeding, compliance  with  which  would  be  an 
involuntary  act,  whereas  an  intimation 
under  s.  3  would  leave  the  i)erson,  who 
received  it,  so  far  free  that  he  could  not 
say  he  was  acting  except  voluntarily. 
If  that  case  was  decided  on  that  ground,  as 
well  as  on  the  other  ground,  of  course  it 
binds  us  and  we  cannot  go  behind  it.  The 
third  lord  justice,  no  doubt,  based  his  judg- 
ment on  the  other  ground  ;  but  there  is  no 
expression  of  dissent  on  his  part,  and  at  any 
rate  the  view  of  the  majority  is  the  view  of 
the  court,  and  is  binding  upon  us.  There- 
fore it  seems  to  me,  we  must  decide  as  my 
brother  Wills  has  decided,  whatever  other- 
wise might  have  been  our  view. 

With  regard  to  the  other  point,  it  is  clear 
the  learned  county  court  judge  has  not 
decided  the  matter  as  to  which,  speaking  for 
myself,  I  will  say  no  more  than  that  it  may 
be  of  importance,  and  I  say  may  with 
emphasis,  because  I  do  not  quite  understand, 
having  been  myself  mrty  to  one  of  the 
earlier  judgments — Aershaw  y.  Taylor — 
what  is  meant  by  a  "chain  of  title."  How- 
ever, we  have  not  now  to  decide  that  point ; 
and,  indeed,  had  our  decision  on  the  other 
point  been  different,  the  case  must  have 
gone  down  for  a  new  trial. 

Appeal  dismissed ;  leave  to  appeal. 

Solicitors  for  plaintiff :  Mead  &  Sons. 
Solicitors  for  defendants :  Marsden  &  Son. 

*  I.e.,  59  J.  P.  580.  Another  summarised 
report  may  be  found  in  73  L.  T.  (n.s.)  369.— 
Ed. 
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February  1, 1904. 
Rex  v.  Justices  of  the  West  Riding 

OF  YORKS. 

Licensing  Acts-Api>eal  against  refusal 
to  renew  license— Api)earance  of  ius- 
tices— Employment  of  justices'  clerk  as 
solicitor  —  County  solicitor  not  em- 
ployed—Jurisdiction of  quarter  ses- 
sions as  to  costs— Alehouse  Act,  1828 
(9  Geo.  4,  c.  61),  8.  29  ;  Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  20. 

The  licensing  jvstices  in  a  county  where 
there  was  a  comity  solicitor  j^id  by 
wXary  whose  duty  it  was  to  represent 
the  justices  in  all  judicial  business^ 
including  the  defence  of  apjfecUs  front 
their  decisions  under  the  Licensing  Acts, 
employed  their  own  clerk  as  thsir 
solicitor  in  two  appeals  brought  against 
their  refusal  to  renew  two  licenses.  One 
apjyeal  wOrS  successful  and  the  other  was 
dismissed.  The  quarter  sessions  ex- 
irressed  the  opinion  that  the  licensing 
justices  had  acted  wrongly  in  disregard- 
ing the  general  practice  to  employ  the 
county  solicitor,  as  there  were  no  special 
circumstances  to  justify  them  in  dejxirt' 
ingfrom  it.  They  held  that  the  extra 
costs  incu7'red  by  such  a  course  liad  not 
beenpropej'ly  incuired,  and,  in  granting 
the  justices  their  costs  on  both  appeals, 
disallowed  the  jyersonal  profit  charges 
of  the  solicitor. 

Held,  that  the  quarter  sessions  had  no  juris- 
diction to  make  svxih  an  order,  and  tliat 
a  mandamus  must  issue  to  them  to  hear 
and  determine  t/ie  application  accord- 
ing to  law,  and  that  the  orders  made  by 
them  must  be  brought  up  by  writ  of 
certiorari  to  be  quashed. 

Rule  nisi  granted  at  the  instance  of  the 
justices  of  tne  licensing  sessions  for  the 
East  Morley  division  of  the  West  Riding 
of  Yorks,  calling  upon  the  quarter  sessions 
for  the  West  Riding  of  the  county  of  Yorks 
to  show  cause  why  a  writ  of  mandamus  should 
not  issue  directing  them  to  hear  and  deter- 
mine according  to  law  certain  matters  as  to 
the  costs  of  the  said  licensing  justices  in 
two  appeals  heard  before  them. 

Rule  nid  for  a  writ  of  certiorari  to  bring 
up  and  quash  certain  orders  made  by  the 
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said  quaxtcr  sessions  with  respect  to  the 
costs  of  the  said  justices  at  the  said  two 
licensing  appeals. 

The  following  facts  appeared  from  the 
affidavits  :  At  the  quarter  sessions  for  tiie 
West  Riding,  held  on  April  16,  1903,  one 
Squire  Briggs  appealed  a^inst  the 
refusal  of  the  licensing  justices  of  East 
Morley  to  renew  the  certificate  or  license  to 
the  Crown  Point  Hotel,  Drighlington.  The 
appeal  was  dismissed.  At  the  same  sessions, 
an  appeal  was  heard  against  the  refusal  by 
the  same  justices  of  a  renewal  of  the  license 
to  the  White  Hart  Hotel.  In  this  case  the 
court  allowed  the  appeal .  The  justices  were 
represented  on  botn  appeals,  and  were, 
therefore,  entitled  to  an  order  to  have  their 
costs  paid— in  the  case  of  the  Crown  Point 
Hotel  by  the  unsuccessful  appellant,  and  in 
the  case  of  the  White  Hart  Hotel  out  of  the 
county  funds.  It  has  been  the  custom  for 
many  years  in  the  West  Riding  of  Yorkshire 
to  apfjoint  a  county  solicitor,  and  that 
officer  is  now  appointed  under  s.  66  of  the 
Local  Government  Act,  1888.  It  is  the 
duty  of  that  officer,  who  receives  a  salary 
out  of  the  county  funds,  to  represent  the 
justices  in  all  judicial  business^  including 
the  defence  of  appeals  from  their  decisions 
under  the  Licensing  Acts  ;  and  the  fact  that 
such  was  the  duty  of  the  solicitor  was  pub- 
lished in  the  records  of  the  court,  and  was 
weir  known  to  all  the  justices,  and  as  a 
matter  of  practice,  the  county  solicitor  had 
always  acted  for  the  justices  on  appeals 
from  their  decisions.  The  licensing  jus- 
tices, however,  instead  of  employing  the 
county  solicitor,  instructed  their  clerk,  who 
is  a  solicitor,  to  act  for  them  in  the  two 
appeals  relating  to  the  Crown  Point  and 
Wnite  Hart  Hotels.  The  court  of  quarter 
sessions  having  ascertained  that  fact,  ex- 
pressed their  opinion  that  the  licensing 
justices  had  acted  wrongly  in  disregarding 
the  general  practice,  as  there  were  no  cir- 
cumstances in  the  cases  in  question  which 
justified  them  in  departing  from  the  usual 
practice  which  had  proved  beneficial  to  the 
justices  and  economical  to  the  inhabitants 
of  the  Riding ;  and  they  held  that  the  costs 
of  employing  a  solicitor  other  than  the 
county  solicitor  had  not  been  properly  in- 
curred, and  they  accordingly,  in  granting 
the  justices  their  costs  on  both  appeals, 
ordered  that  the  personal  profit  charges  of 
the  solicitor  should  be  disallowed. 

Section  29  of  the  Act  of  1828  enacts  that : 
"In  every  case  where  notice  of  appeal 
against  the  judgment  of  any  justice 
in  or  concerning  the  execution  of  tms  Act 
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shall  have  been  given,  and  such  appeal 
shall  have  been  dismissed,  ...  it  shall 
be  lawful  for  the  court  to  whom  such 
appeal  shall  have  been  made,  or  intended 
to  be  made,  and  such  court  is  hereby 
required,  to  adjudge  and  order  that  the 
party  so  having  a^jpealed,  or  riven  notice 
of  his  intention  to  ai)peal,  shall  pay  to  the 
justice  to  whom  such  notice  shall  nave  been 
given,  or  to  whomsoever  he  shall  appoint, 
such  sum  by  way  of  costs  as  shall  in  the 
opinion  of  such  court  be  sufficient  to 
indemnify  such  justice  from  all  cost  and 
charge  whatsoever  to  which  such  justice 
may  have  been  put  in  consecjuence  of  his 
having  had  served  upon  him  notice  of  the 
intention  of  such  party  to  appeal    .    .    ." 

By  s.  20  of  the  Licensing  Act,  1902,  the 
court  is  required  to  make  a  similar  order  for 
the  costs  of  justices  to  be  paid  out  of  the 
county  funds  where  the  person  who  has 
given  notice  of  appeal  has  succeeded  in  his 
appeal,  and  against  whom  an  order  for  costs 
cannot  be  maiae. 

Danckwerts^  K.C.,  and  Conipxton  for 
the  justices  in  quarter  sessions,  showed 
cause. — In  this  case  there  were  two  appeals 
against  the  refusal  of  justices  to  renew  two 
licenses  —  one  appeal  was  successful,  the 
other  was  dismissed.  The  justices  in 
Quarter  session  have  by  statute  to  give  to 
tne  licensing  justices  who  api)ear  upon  the 
appeal,  costs  which  in  their  opinion  are 
sufficient  to  indemnify  them.  The  only 
difference  in  the  two  cases  here  are  that  in 
the  successful  appeal  the  costs  will  come 
out  of  the  county  fund,  in  the  other  case 
the  unsuccessful  appellant  will  pay  the  costs 
of  the  justices.  In  Y^orkshire,  since  the 
beginning  of  the  last  century  there  has  been 
a  county  solicitor  whose  duty  it  has  been  to 
appear  for  the  licensing  justices  in  all 
appeals  at  quarter  sessions.  The  present 
solicitor  has  oeen  appointed  since  the  Local 
Government  Act,  1888,  and  he  is  paid  by 
salary,  so  saving  the  county  paying  profit 
costs.  Here  the  licensing  justices  chose  to 
retain  their  own  clerk,  who  is  a  solicitor. 
The  quarter  sessions  thought  that  the 
county  solicitor  ought  to  ha^•e  been  em- 
ployed, as  costs  would  thereby  be  saved  to 
the  county,  and  so  they  made  the  order  in 
this  case,  only  allowing  the  licensing  iustices 
out-of-pocket  costs.  By  s.  29  of  the  Ale- 
house Act,  1828  (9  Geo.  4,  c.  61),  the  justices 
in  quarter  sessions  are  to  allow  the  iustices 
"  such  sum  by  way  of  costs  as  shall  in  f/he 
opinion  of  such  court  be  sufficient  to  in- 
demnify such  justice  from  all  cost  and 
charge  whatsoever  to  which  such  justice 
may  nave  b^n  put  in  consequence  of  hav- 
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ing  had  served  upon  him  notice  of  the  in- 
tention of  such  party  to  appeal."  Words 
to  the  same  effect  are  found  in  s.  20  of  the 
Licensing  Act,  1902  (2  Edw.  7,  c.  28),  as  to 
the  sum  allowed  to  the  justices,  whose 
decision  is  appealed  against  where  the  costs 
have  to  be  paid  out  of  the  county  or  borough 
funds.  It  is,  therefore,  a  matter  of  dis- 
cretion of  the  Quarter  sessions  as  to  what 
sum  they  shoula  allow,  and  this  court  will 
not  interfere  by  maiidamus  or  certiorari. 
The  costs  must  be  such  as  have  been  pro- 
perly incurred  by  the  justices  {R,  v. 
Winder,  [1900]  2  0.  B.  666 ;  64  J.  P.  741). 
The  justices  here  by  employing  their  own 
clerk  have  incurred  greater  costs  than  were 
necessary.  See  the  judgment  of  Lord  Wat- 
son in  Huxley  v.  West  London  RaiL  Co, 
(1889),  14  App.  Cas.  26 ;  and  Roberts  v.  J(mes, 
[1891]  2  Q.  B.  144.  The  county  solicitor  is 
employed  under  statute  and  recognised  by 
the  Local  Government  Act,  1888,  s.  66. 
Mandamus  here  is  not  the  right  remedy , 
the  justices  have  exercised  their  jurisdic- 
tion, and  the  court  will  not  interfere  {R.  v. 
London  JJ.,  [1895]  I  Q.  B.  616 ;  59  J.  P. 
820  ;  R,  V.  Middlesex  JJ.  (1877),  2  Q.  B.  I). 
516  ;  41  J.  P.  629). 

Bruce  Williamson,  for  the  licensed  holder 
of  the  Crown  Point  Hotel. — This  question 
was  not  raised  by  my  client,  who  is  pre- 
pared to  pay  such  costs  as  the  court  may 
order. 

Ma/^morran,  K.C.  (with  him  Greenwood), 
in  support  of  the  rule.  There  may  be  a  dif- 
ference in  the  two  cases.  In  the  unsuccess- 
ful appeal  the  costs  of  the  justices  will  be 
paid  oy  the  appellant ;  in  the  other  out  of 
the  county  fund.  The  justices  are  entitled 
to  indemnity  costs  {R.  v.  Worcestershire  J  J., 
[1000]  2  (J.  B.  576;  64  J.  P.  707.  The 
licensing  justices  were  entitled  to  employ 
their  clerk,  who  was  a  solicitor,  as  tneir 
solicitor.  There  is  no  statute  which  com- 
pels them  to  employ  the  county  solicitor, 
and  no  order  of  the  justices  that  they  shall 
do  so,  indeed  the  justices  have  no  p)ower  to 
inake  any  such  order.  The  licensing  jus- 
tices here  have  followed  the  usual  practice 
in  employing  their  own  clerk  when  he  is  a 
solicitor.  The  county  solicitor  is  an  officer 
of  the  couiv^  council  and  not  of  the  Quarter 
sessions.  He  was  never  api)ointed  by  the 
quarter  sessions.  The  Local  Government 
Act,  1888,  only  deals  with  the  transfer  of 
existing  officers.  The  quarter  sessions  have 
not  dealt  with  the  matter  of  costs  in  a  legal 
way,  and  they  ought  to  be  compelled  to  do 
so  by  Tiiandcf/nvm, 
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Lord  Alvebstone,  C.J. — I  have  come 
to  the  conclusion  that  these  orders  go  too 
far  and  cannot  be  supported.  It  is  admitted 
that  the  effect  of  s.  20  of  the  Licensing  Act, 
1902,  was  to  place  justices  in  the  same 
position  w^ith  regard  to  being  indemnified 
from  the  costs  incurred  when  their  decisions 
were  reversed  as  they  were  under  s.  29  of 
the  Alehouse  Act,  1828,  when  their  decisions 
were  upheld.  The  two  cases  before  the 
court  are  therefore  in  the  same  position,  and 
it  is  only  necessary  to  refer  to  s.  29  of  the 
earlier  Act,  which  provides  that  in  every 
case  where  notice  of  appeal  against  the 
judgment  of  an^  justice  in  or  concerning  the 
execution  of  this  Act  shall  have  been  ^ven, 
and  such  a{)peal  shall  have  been  dismissed, 
it  shall  be  lawful  for  the  court  to  whom 
such  appeal  r,hall  have  been  made  or 
intended  to  be  made,  and  such  court  is 
hereby  required  to  adjudge  and  order  that 
the  person  so  having  appealed  or  given 
notice  of  intention  to  appeal  shall  pay  to 
the  justice  to  whom  such  notice  shall  be 
given,  or  to  whomsoever  he  shall  appoint, 
such  sum  by  way  of  costs  as  shall  m  the 
opinion  of  the  court  be  sufficient  to  in- 
demnify such  justice  from  all  costs  and 
charge^)  whatsoever  to  which  such  justice 
may  have  been  put  in  consequence  of  his 
having  had  served  on  him  notice  of  the 
intention  of  such  person  to  appeal.  I  think 
Mr.  Danckwerts  has  made  good  his  position, 
that  if  the  justices  had  acted  under  that 
section  and  had  fixed  a  sum  which,  in  their 
opinion,  would  indemnify  the  licensing 
justices  from  the  costs  which  they  had  been 
put  to  in  consequence  of  having  been  served 
with  the  notice  of  appeal,  the  Divisional 
Court  could  not  have  interfered.  In  that 
case  the  justices  would  have  exercised  their 
discretion  and  this  court  could  not  have 
interfered.  However,  I  do  not  think  that 
that  is  the  way  in  which  the  case  comes 
before  us.  I  agree  also  that  the  same 
question  arises  on  both  the  orders,  except 
that  I  might  say  that  there  does  not  seem 
to  be  the  same  reason  for  making  the  order 
in  the  case  where  the  appeal  was  unsuccess- 
ful as  in  the  other  case  where  the  justices' 
costs  would  have  had  to  be  paid  out  of  the 
piublic  funds.  The  form  of  tne  order  shows 
that  it  is  not  an  ordinary  order  as  to  costs, 
but  was  an  order  made,  as  was  stated  on 
the  face  of  it,  in  view  of  particular  matters 
being  brought  before  the  court.  It  is 
abundantly  clear  on  the  affidavits  what  was 
meant  by  "in  view  of  particular  matters 
brought  before  the  court.  It  appears  clear, 
therefore,  that  the  order  is  not  a  taxation  of 
the  costs  of  the  justices,  but  is  a  special 
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order  made  because  the  court  thought  that 
the  licensing  justices  should  have  engaged 
the  county  solicitor  to  act  for  theui  on  the 
api)eals.  It  seems  to  me,  therefore,  that  the 
question  raised  is  not  the  mere  question  of 
taxation,  but  the  question  whether  the 
court  of  quarter  sessions  can  take  the  case 
out  of  8.  29  of  the  Act  of  1828  because  the 
justices  had  employed  a  solicitor  other  than 
the  county  solicitor.  I  have  no  doubt  there 
is  no  rule  or  law  which  compels  the  licensing 
justices  to  employ  a  particular  solicitor.  I 
am  oi  opinion  that  the  order  as  drawn  up 
under  the  circumstances  of  the  case  is  not 
an  order  under  s.  29,  and  therefore  the 
objection  raised  against  the  rule  being  made 
absolute  does  not  hold  good.  The  order 
must  therefore  be  (quashed,  and,  since  the 
court  of  (quarter  sessions  have  not  considered 
the  (luestion  of  costs  the  matter  must  be 
sent  Dack  to  them. 

Wills,  J. — I  am  satisfied  that  the  quarter 
sessions  had  no  jurisdiction  to  force  the 
licensing  justices  to  emplov  a  particular 
solicitor  to  act  for  them.  It  is  quite  clear 
that  the  licensing  justices  are  not  deprived 
of  their  right  to  be  indemnified  from  costs 
merely  because  they  did  not  employ  a 
special  solicitor.  The  court  of  quarter 
sessions  have  assumed  certain  powers  which 
they  do  not  possess.  What  has  been  done, 
as  appears  on  the  face  of  the  order  itself, 
was  not  a  matter  of  taxation,  but  was  an 
application  of  a  false  principle. 

Kennedy,  J.  —I  agree,  and  I  have  nothing 
to  add. 

Utiles  absolute. 

Solicitors  for  the  quarter  sessions:  Clement 
Williams  &  Co.,  for  Trevor  L.  Edwards, 
Wakefield. 

Solicitors  for  the  licensing  justices  :  Far- 
mer, Rawson  <k  Co. 

Solicitors  for  the  license-holder :  Walter 
Rowe  &  Co.,  for  E.  O.  Wooler,  Burrows  and 
Burton,  Morley. 
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KING'S  BENCH  DIVISION. 


(Before  Lord  Alverstone,  L.C.J.,   Law 
RA.NCE  and  Kknnedy,  J  J.) 

December  16,  1903. 

Dickenson  v,  Forsyth. 

Local  government  —  Public  health— Bye- 
laws—  Open  space  in  rear  of  building 
— Notice— Sufficiency  of  notice. 

Bi/  a  byeilaw  {iVo.  98)  made  by  a  rural 
district  council  and  duly  confirmed,  it 
was  provided  that  where  a  jyerson 
executes  any  work  to  which  the  building 
byelaws  applied  he  should  "  receive 
notice  in  writing  specifying  any  matters 
in  respeH  of  which  .  .  .  the  execu- 
tion of  such  work  mxiy  be  in  contra- 
vention of  any  byelaw  relating  to  ,  ,  . 
buildings"  and  requiring  him  to  obey 
the  byelaw.  The  respondent  receipted  a 
7iotice,purj}orting  to  be  made  under  their 
byelaw,  Jrom  the  surveyor  of  the  council 
to  the  following  effect :  "  /  am  directed 
by  this  council  to  draw  your  attention  to 
the  fact  that  a  wooden  erection  has 
been  made  in  the  Ixickyard  of  your 
projwrty,  situate  at  No.  20,  Avondale 
TerroAie,  Chester-le- Street,  contrary  to 
byelaws  Nos.  53  and  96  of  the  byelaws 
relating  to  new  streets  and  buildings  in 
force  in  this  district,  and  you  are  here- 
by requested,"  etc.  On  an  information 
against  the  resjyondent  it  was  jmtved 
that  he  had  contravened  the  terms  of 
byelaw  iVo.  53  of  the  council,  which 
related  to  the  aggregate  amount  of  ojyen 
sjiace  required  to  be  at  the  retvr  of  any 
new  domestic  building,  the  required 
distance  from  the  said  building  to  the 
boundary  of  adjoining  premises  and  the 
required  freedom  from  erection  within 
the  limits  of  this  omn  sfxice,  but  the 
justices  dismissed  the  information  on 
the  ground  that  the  said  notice  was 
bad  in  law  in  that  it  did  not,  as  required 
by  byelaw  No.  98.  specify  the  matters  in 
respect  of  which  the  erection  of  tlie  build- 
ing contravened  the  jrrovimxms  of  bye- 
laws Nos.  53  and  96  referred  to  in  the 
notice. 
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taas  sufficient  and  complied  with  the 
termi  of  hyelaw  No,  98. 

Case  stated  by  justices. 

On  May  6th,  1903,  an  information  was 
preferred  by  the  appellant,  the  clerk  to  the 
rural  district  council  of  Chester- le-Street, 
as  follows,  viz. :  That  he,  the  respondent 
Forsyth,  at  the  township  of  Chester-le- 
Street,  having  unlawfully  erected  within 
the  district  of  the  said  council  a  shed  above 
the  level  of  the  ground  in  the  open  space  at 
the  rear  of  his  domestic  building,  situate 
and  being  No.  20,  Avondale  Terrace, 
Chester-le-Street  aforesaid,  in  such  a  manner 
as  to  cause  the  distance  across  such  open 
space  from  the  rear  of  every  part  of  such 
building  to  the  boundary  of  the  premises 
opposite  to  be  less  than  fifteen  feet  as 
required  by  a  certain  byelaw.  No.  53,  made 
by  the  said  council  and  duly  confirmed,  and 
contrary  to  the  said  byelaw,  and  the 
surveyor  of  the  said  council,  having  on 
December  2nd,  1902,  given  him  notice  in 
writing  requiring  him  to  cause  the  said  shed 
to  be  removed  within  twenty-one  days  from 
the  last  mentioned  date,  he  had  unlawfully 
neglected  to  comply  with  the  said  notice 
contrary  to  the  provisions  of  byelaw  No.  9ft 
made  by  the  said  council  and  duly  confirmed, 
contrary  to  the  said  byelaw  and  contrary  to 
the  statute  in  such  case  made  and  provided, 
and  upon  the  hearing  thereof  on  May  20th, 
1903,  the  justices  dismissed  the  information 
but  consented  to  state  and  sign  a  case. 

Upon  the  hearing  of  the  information 
copies  of  the  byelaws  with  respect  to  new 
streets  and  buildings  in  the  rural  district  of 
Chester-le-Street,  made  and  adopted  by  the 
said  council  on  October  28th,  1897,  pursuant 
to  the  Public  Health  Acts,  and  of  the  said 
notice  dated  December  2nd,  1902,  respec- 
tively referred  to  in  the  said  information, 
were  duly  proved  or  admitted  before  the 
lustices.  A  certified  copy  of  the  said  bye- 
laws  accompanied  the  case.  Byelaw  No.  53 
provided  :  **  Everv  person  who  shall  erect  a 
new  domestic  bnildm^  shall  i)rovide  in  the 
rear  of  such  buildmg  an  open  space 
exclusively  belonging  to  such  building,  and 
of  an  aggregate  extent  of  not  less  than  one 
hundrea  and  fifty  square  feet,  and  free  from 
any  erection  thereon  above  the  level  of  the 
ground,  except  a  water-closet,  earth- 
closet  or  privy,  and  an  ashpit.  He  shall 
cause  such  open  space  to  extend,  laterally, 
throughout  tne  entire  width  of  such  build- 
ing, and  he  shall  cause  the  distance  across 
such  open  space  from  every  part  of  such 
building  to  the  boundary  of  any  lands  or 
premises  immediately  opposite  or  adjoining 
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the  site  of  such  building  to  be  not  leas  in 
any  case  than  ten  feet.  If  the  height  of 
such  building  be  fifteen  feet,  he  shall  cause 
such  distance  to  be  fifteen  feet  at  the  least. 
If  the  height  of  such  building  be  twentv- 
fi^Q  feet,  he  shall  cause  .such  distance  to  be 
twenty  feet  at  the  least.  If  the  height  of 
such  building  be  thirty-five  feet  or  exceed 
thirty-five  feet,  he  shall  cause  such  distance 
to  be  twenty-five  feet  at  the  least.  A 
person  who  shall  make  any  altera- 
tion in  or  addition  to  such  building 
shall  not,  by  such  alteration  or  addi- 
tion, diminish  the  aggregate  extent  of 
open  space  provided  in  pursuance  of  this 
byelaw  in  connexion  with  such  building,  or 
in  any  other  respect  fail  to  comply  with  any 
provision  of  this  byelaw.  For  the  purposes 
of  this  byelaw  the  height  of  such  ouilding 
shall  be  measured  upwards  from  the  level 
of  the  ground  over  which  such  o^ien  space 
shall  extend  to  the  level  of  half  the  vertical 
height  of  the  roof  or  to  the  top  of  the  i»ara- 
pet,  whichever  may  be  the  higher." 

Byelaw  No.  96  provided  :  "  Every  person 
who  shall  intend  to  erect  a  building  shall 
give  to  the  council  notice  in  writing  of  such 
intention,  which  shall  be  delivered  or  sent 
to  their  clerk,  at  his  or  their  office,  or  to 
their  surveyor,  at  his  or  their  office,  and 
shall  at  the  same  time  deliver  or  send,  or 
cause  to  be  delivered  or  sent,  to  their  clerk, 
at  his  or  their  office,  or  to  their  surveyor,  at 
his  or  their  office,  complete  plans  and 
sections  of  every  floor  of  such  intended 
building,  which  shall  be  drawn  to  a  scale  of 
not  less  than  one  inch  to  every  eight  feet, 
and  shall  show  the  position,  form  and 
demensions  of  the  several  parts  of  such 
building,  and  of  every  water-closet,  earth- 
closet,  privy,  ashpit,  ces.spool,  well  and  all 
other  appurtenances,  and  in  which  the 
building  shall  be  so  described  as  to  show 
whether  it  is  intended  to  be  used  as  a 
dwelling-house  or  otherwise.  Such  person 
shall  at  the  same  time  deliver  or  send,  or 
cause  to  be  delivered  or  sent,  to  the  clerk  to 
the  council,  at  his  or  their  office,  a  descrip- 
tion in  writing  of  the  materials  of  which  it 
is  intended  that  such  building  shall  be  con- 
structed, and  of  the  intended  mode  of 
drainage  and  means  of  water  supply." 

Byelaw  No.  98  provided :  '''  Where  a 
person  who  shall  lay  out  or  construct  a 
street,  or  shall  erect  a  building,  or  shall 
execute  any  other  work  to  which  the  bye- 
laws  relating  to  new  streets  and  buildings 
may  apply,  shall  at  any  reasonable  time 
during  the  progress  or  after  the  completion 
of  the  laying  out  or  construction  of  such 
street,  or  the  erection  of  such  building,  or 
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the  execution  of  such  work  receive  from  the 
surveyor  of  the  council  notice  in  writing 
specifying  any  matters  in  respect  of  i^hich 
tnelayinpf  out  or  construction  of  such  street, 
the  erection  of  such  building,  or  the  execu- 
tion of  such  work,  may  be  in  contravention 
of  any  byelaw  relating  to  new  streets  or 
buildings,  and  requiring  such  person  within 
a  reasonable  time,  which  shall  be  specified 
in  such  notice,  to  cause  anything  done 
contrary  to  any  such  byelaw  to  be  amended 
or  to  do  anything  which  by  any  such  bye- 
law may  be  required  to  l>e  done  but  which 
has  been  omitted  to  be  done  : 

"  Such  person  shall,  within  the  timespecified 
in  such  notice,  comply  with  the  several 
requirements  thereof  so  far  as  such  require- 
ments relate  to  matters  in  re8i)ect  of  which 
the  laying  out  or  construction  of  such  street, 
the  erection  of  such  building,  or  the  execu- 
tion of  such  work,  may  be  in  contravention 
of  any  such  byelaw  : 

"  Such  i>erson  within  a  reasonable  time 
after  the  completion  of  any  work  which  may 
have  been  executed  in  accordance  with  any 
such  requirement,  shall  deliver  or  send,  or 
cause  to  be  delivered  or  sent,  to  the  surveyor 
of  the  council,  at  his  or  their  office,  notice 
in  writing  of  the  completion  of  such  work, 
and  shall  at  all  reasonable  times,  within  a 
period  of  seven  days  after  such  notice  shall 
nave  been  so  delivered  or  sent,  afford  such 
surveyor  free  access  to  such  work  for  the 
purpose  of  inspection." 

The  following  is  a  copy  of  the  said  notice  , 
dated  December  2nd,  1902,  served  by  the 
surveyor  of  the  said  district  council  and 
referred  to  in  the  said  information,  and 
service  of  which  on  the  resiK)ndent  was 
admitted : 

Rural  District  Council, 
Chester-le-Street. 

December  2nd,  1902. 

Dear  Sir,— I  am  directed  by  this  council 
to  draw  your  attention  to  the  fact  that  a 
wooden  erection  has  been  made  in  the  back- 
yard of  your  property  situate  at  No.  20, 
Avondale  Terrace,  Chester-le-Street,  con- 
trary to  Nos.  53  and  96  of  the  byelaws 
relating  to  new  streets  and  buildings  in 
force  in  this  district,  and  you  are  hereby 
requested  to  cause  the  erection  above 
referred  to  to  be  removed  within  twenty- 
one  days  from  this  date.  I  would  further 
respectfully  remind  you  that  you  are 
re((uired  by  law  to  let  me  have  a  notice  in 
writing  if  the  work  above  referred  to  is 
completed. — I  am,  yours,  etc.. 


John  H.  Mole. 
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A  plan  was  produced  by  the  appellant 
and  proved  or  admitted  before  the  justices. 
The  part  coloured  red  on  the  said  plan 
showed  the  ground  upon  which  the  shed 
complained  of  in  the  said  information  was 
built  by  the  respondent,  and  it  was  also 
proved  to  the  satisfaction  of  the  justices 
that  the  said  shed,  which  was  seven  feet  in 
height,  caused  the  open  space  at  the  rear  of 
the  respondent's  dwelling-house  to  the 
boundary  wall  opposite  to  be  less  than 
fifteen  feet,  as  alleged  in  the  said  informa- 
tion. It  was  also  admitted  that  the  said 
shed  was  erected  after  the  building  of  the 
dwelling-house  had  been  completed,  and 
that  no  plan  for  its  erection  had  been 
previously  submitted  to  the  surveyor  for 
the  approval  of  the  said  district  council. 
And  the  surveyor  stated  on  oath  that  he  did 
not  discover  that  the  shed  had  been  erected 
until  the  month  of  November,  1902,  and  it 
was  further  admitted  that  between  the 
service  of  the  said  notice  of  December  2nd, 
1902,  and  the  laying  of  the  said  informations, 
a  deputation  from  the  respondent  had  waited 
on  the  said  district  council,  and  negotiations 
had  taken  place  with  reference  to  the  said 
notice  that  nad  been  served,  but  no  conclu- 
sion had  been  arrived  at. 

It  was  alleged  on  behalf  of  the  respon- 
dent, although  no  evidence  was  callea  to 
prove  it,  that  the  said  shed  had  been  built 
several  months  prior  to  the  said  notice  of 
December  2nd,  1902,  and  further,  that  not- 
withstanding the  erection  of  the  said  shed, 
there  still  remained  an  aggregate  open-air 
space  at  the  rear  of  the  respondent's  dwell- 
ing-house of  259  square  teet,  being  109 
square  feet  beyond  the  requirements  of 
byelaw  No.  53  in  that  behalf. 

The  respondent's  solicitor  took  the  follow- 
ing objections,  namely : 

(a)  That  the  proceedings  were  not  duly 
authorised  by  the  said  district  council  pur- 
suant to  s.  259  of  the  Public  Health  Act, 
1875. 

(b)  That  the  said  notice  of  December  2nd, 
1902,  was  not  given  by  the  surveyor  of  the 
said  council  within  a  reasonable  time  after 
the  erection  of  the  said  building  as  required 
by  byelaw  No.  98. 

(c^  That  the  said  notice  was  bad  in  law, 
in  that  it  did  not,  as  required  by  byelaw 
No.  98,  specify  the  matters  in  respect  of 
which  the  erection  of  the  said  building  was 
in  contravention  of  byelaws  Nos.  53  and  96, 
such  byelaws  being  cafiable  of  contravention 
in  various  matters. 

With  regard  to  objection  (a),  the  appellant 
stated  on  oath  that  the  proceedings  were 
authorised  by  the  council  at  a  meeting  of 
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the  whole  council  held  on  February  26th, 
1903,  at  which  the  report  of  the  buildings 
committee,  recommending  that  proceedings 
be  taken  against  the  respondent,  amongst 
others,  for  breach  of  the  said  byelaws,  was 
read  and  adopted. 

With  reganl  to  objection  (h),  there  was  no 
formal  evidence  given  as  to  wnen  the  build- 
ing complained  of  was  erected  by  the 
respondent,  and  as  the  justices  had  decided 
to  dismiss  the  case  upon  the  point  raised  by 
the  resi)ondent's  objection  (c),  they  did  not 
express  any  opinion  as  to  whether  the  said 
notice  was  given  by  the  surveyor  to  the 
respondent  within  a  reasonable  time  after 
the  erection  of  the  said  building,  as  required 
by  byelaw  No.  98. 

With  regard  to  objection  {c\  the  justices 
were  of  opinion  that  the  said  notice  of 
December  2nd,  1902^  was  bad  in  law,  in  that 
it  did  not,  as  required  by  byelaw  No.  98, 
specify  the  matters  in  r€«pect  of  which  the 
erection  of  the  said  building  contravened 
the  provisions  of  byelaws  Nos.  53  and  96 
referred  to  in  such  notice. 

The  question  for  the  opinion  of  the  court 
was  whether,  under  the  circumstances  above 
stated,  the  justices  were  right  in  dismissing 
the  Haid  information,  and,  if  not,  what  should 
be  done  in  the  premises. 

Stviey,  for  the  appellant.— -The  notice  by 
reference  to  the  shed  in  the  back  yard  and 
to  the  byelaws  Nos.  53  and  96,  showed  the 
matters  m  respect  of  which  the  erection  was 
in  contravention  of  those  byelaws,  and  is 
sufficient. 

The  respondent  did  not  appear. 

Lord  Alverstone,  L.C.J.— We  think  the 
magistrates  should  have  entertained  this 
information.  Byelaw  No.  98  requires  that 
a  notice  in  writing  shall  be  ffiven  as  to  any 
matters  in  respect  of  which  tne  execution  of 
work  may  be  in  contravention  of  a  byelaw. 
The  respondent  was  told  by  tie  notice  of 
December  2nd  that  a  wooden  erection  had 
been  made  in  his  back  yard  contrary  to 
certain  byelaws.  I  think  that  that  notice 
was  sufficient,  as  it  specified  the  matters  in 
respect  of  which  the  erection  was  in  contra- 
vention of  certain  byelaws. 

Lawrawce,  J.— I  agree. 

Kennedy,  J.— I  agree. 

Ajyiteal  allowed. 

Solicitors  for  the  appellant :  Dangerfield 
and  Blythe,  for  J.  Tumbull,  Durham. 
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December  19,  1903. 

(Before  the   Lord    Justice    Clerk   and 
Lords  Trayner  and  Moncrieff.) 

Wilson  and  MThee  v.  Wilson. 

Adulteration-  Food  and  drugs— Brandy — 
Liquid  not  of  the  nature  of  brandy — 
Deficiency  of  grape  spirit,  or  wine 
spiiit  —  No  statutory  standard  of 
genuineness — Standard  established  by 
evidence — Notice  to  customer  of  real 
nature  of  liquid  Hold — Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  ^3), 
s.  6— Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879  (42  &  43  Vict, 
c.  30),  ss.  2,  6. 

Per  curiam  :  In  a  ^trosecutton  for  selling 
as  brandy  liquid  not  of  the  tiature  of 
braivdy^  as  there  is  no  statutw^y  stan- 
dard for  the  genuineness  of  brandy^  the 
court  must  fix  for  itself  a  standard 
based  upon  tfie  evidence  before  it. 

An  inspecUyi*  entered  a  shop  and  asked  what 
kinds  of  brandy  were  sold  there :  he 
was  told  "  THcoche^s  bratidy,^^  but  did 
not  catch  the  word  af  id  left  the  premises. 
He  returned  in  ten  minutes^  and  asked 
for  a  bottle  of  brandy.  Ue  was  sup- 
plied with  a  bottle  of  liquid  labelled 
''Old  Brandy,  Tricoche  ^  Co., 
Cognac,  jrjrjr"  which  proved  ujxm 
analysis  to  be  inferior  to  the  standard 
accepted  by  the  sheriff-substitute. 


Held  {diss,  the  Lord  Justice  Clerk), 
that  the  purchaser  had  not  such  notice 
of  the  nature  of  the  liquid  supplied  to 
him  as  to  reyider  invalid  a  conviction 
fw  selling  it  to  his  "7>rc/i«c^tcc." 


This  was  an  appeal  hy  special  case  against 
a  decision  of  the  shenff-substitute  for  the 
countv  of  Lanark,  who  had  convicted  the 
appellants  of  an  offence  under  the  Sale  of 
l!  ood  and  Drugs  Acts. 

The  charge  was  preferred  by  Dr.  Wilson, 
the  medical  officer  of  health  for  the  countv. 
against  James  M.  WilRon  and  Archibafa 
MThee,  carrying  on  business  as  refreshment 
contractors  under  the  name  of  Wilson  and 
MThee.    It  alleged  that  the  complainant's 
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assistant  "  haviug  requested  and  demanded 
that  he  should  be  supplied  with  a  bottle  of 
brandy,  being  an  article  of  food  within  the 
meaning  of  the  said  Acts,  the  said  W. 
and  M.  did  then  and  there  sell  to  the 
complainer  to  his  prejudice  as  brandy  .  . 
.  .  .  liquid  which  was  not  of  the  nature, 
substance,  and  quality  of  brandy,  and  was 
not  genuine  brandy,  in  resi>ect  that  at  least 
65  per  cent,  of  the  spirit  in  the  same  was 
not  derived  from  grapes,  and  was  therefore 
extraneous  to  brandy,  and  that  the  said 
liquid  contained  onlv  12*32  parts  of  ethers 
and  '35  part  of  furfural  per  one  hundred 
thousana,  whereas  eenuine  brandy  contains 
at  least  42  parts  of  ethers,  and  '85  part  of 
furfural  per  one  hundred  thousand  parts  of 
brandy.'*    .... 

Upon  the  hearing  before  the  sheriff- 
substitute,  the  following  preliminary  objec- 
tions were  taken,  but  were  overruled  by 
him: 

1.  The  citation  is  not  lesal  in  respect  the 
warrant  is  not  signed  by  tne  sheriff. 

2.  The  certificate  is  not  in  terms  of  the 
Act,  "  observations  "  not  being  filled  up. 

3.  The  complaint  is  not  in  statutory  form. 

4.  It  is  irrelevant  in  respject  it  does  not 
state  what  genuine  brandy  is,  nor  by  whom 
the  alleged  adulteration  was  committed, 
nor  that  the  adulteration  rendered  the 
article  dangerous  to  health. 

The  case  then  proceeded,  and  the  sheriff- 
substitute  found  the  following  facts  to  be 
proved : 

.  (1)  The  respondent  instructed  Mr.  McAra, 
his  assistant,  to  purchase  from  the  appel- 
lants, with  a  view  to  an  analysis  and  possible 
proceedings  under  the  Food  and  Drues  Acts, 
a  bottle  of  brandy  at  their  stand  at  Cambus- 
lang  cattle  show, 

(2)  Accordingly,  Mr.  McAra,  on  May  21st, 
1903,  asked  the  appellant,  MThee,  what 
kinds  of  brandy  he  was  selling.  MThee 
replied  "Tricoche's  brandy"  but  McAra 
did  not  catch  the  word  and  left  the  premises. 
He  returned  about  ten  minutes  later,  and 
asked  a  shopman  for  a  bottle  of  brandy ;  the 
shopman  thereupon  supplied  him  with  a 
bottle  of  liquor  labelled  "Old  Brandy, 
Tricoche  &  Co.,  Cognac,  xxx.,"and  asked  8s. 
for  it,  which  sum  was  paid. 

(3)  McAra  then  stated  that  he  had 
bought  the  brandy  with  a  view  to  proceed- 
ings under  the  said  statutes,  and  gave  the 
usual  sample  as  prescribed  by  the  Act. 

(4)  The  contents  of  the  bottle  were 
analvscd  by  Dr.  Clark,  whose  analysis  was 
produced  at  the  trial  and  is  correct. 
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(5)  Brandy,  when  genuine,  is  a  distillation 
of  wine  or  grape  spirit,  and  possesses 
medicinal  properties  of  the  highest  value  in 
cases  of  fainting  or  collapse.  These  quali- 
ties, which  are  not  found  in  the  same  degree 
in  any  other  spirituous  liquor^  are  due  to 
the  comparatively  large  proportion  of  ethers 
which  brandy  distilled  trom  wine  or  grape 
spirit  contains. 

(6)  Analysis  of  various  different  brands 
of  hi^h-class  brandies  bought  in  the  ordinary 
way  in  shops  in  this  country  (e.g.,  Hennes- 
sey's and  Marteirs)  yielded  a  fairly  uniform 
result  as  regards  proportion  of  ethers,  and 
enabled  a  safe  standard  to  be  formed  for 
judging  as  to  the  genuineness  of  the  liquor 
in  question. 

(7)  The  liquor  in  question  contained  a 
large  proportion,  about  one-half,  of  either 
raw  grain  or  beetroot  spirit,  and  was  there- 
fore not  of  the  nature,  substance  and  quality 
of  brandy. 

(8)  Certain  standard  dictionaries  in  defin- 
ing brandy  do  not  confine  it  to  distillation 
from  wine  or  grape  spirit ;  and  spirituous 
liquor  is  often  onered  for  sale  as  brand}^ 
although  it  is  not  a  grape  spirit,  but  distilled 
from  grain  (as  rye,  maize  or  barley),  or  from 
potatoes^  and  even  abroad  from  figs  or  wine 
refuse,  in  all  which  cases  it  has  to  be 
coloured  and  flavoured  so  as  to  resemble 
and  pass  for  genuine  brandy. 

(9)  The  appellants  bought  the  brandy  in 
cask  in  this  country  from  the  importers, 
who  had  imported  it  from  Fi-ance  in  cask. 
The  appellants  bottled  it  for  themselves. 

Upon  these  findings  of  fact  the  sheriff- 
substitute  held  the  charge  proved,  and  fined 
each  of  the  apiiellants  £1. 

The  opinion  of  the  court  was  asked  upon 
the  following^questions : 

1.  Are  the  proceedings  competent? 

2.  Is  the  complaint  relevant  ? 

3.  Do  the  facts  proved  warrant  the  con- 
viction 1 

The  following  documents  were  put  in 
evidence  at  the  trliJ,  and  were  annexed  to 
the  special  case : 

A.  The  certificate  of  analysis  of  Dr.  Clark 
relating  to  the  liauor  in  question  :  "  I,  the 
undersigned,  public  analyst  for  the  county 
of  Lanark,  do  hereby  certify  that  I  received 
on  May  22nd,  1903,  from  Charles  McAra, 
a  sample  of  brandy,  marked  No.  154,  for 
analysis  (which  then  weighed  about  6j  oz.X 
and  have  analysed  the  same,  and  declare  the 
result  to  be  as  follows :  I  am  of  opinion 
that  the  said  sample  is  not  genuine  brandy, 
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in  respect  that  at  least  66  per  cent,  of  the 
snirit  is  not  derived  from  grapes,  and  is 
therefore  extraneous  to  brandy.  This 
opinion  is  based  on  the  fact  that  genuine 
brandy  contains  at  least  42  parts  of  ethers, 
and  -85  parts  of  furfural  per  100,000  parts 
of  brandy. 

Observations : 
Analysis : 

Per  cent. 
Proof  spirit         77*50 

Parts  per  100,000 
Ethers  ^as  ethyl  acetate)        12*32 

Furfural '35 

Aldehydes  2*50 

Total  free  acid  (as  acetic 

acid)      27*00 

(Signed)       John  Clark. 

B.  A  price  list  of  W.  and  A.  Gilbey's 
brandies. 

c.  An  extract  from  the  "Lancet"  of 
July  22nd,  1899:  "This  brandy  shows 
excellent  features  on  analysis,  while  the 
evidence  of  taste  is  distinctly  in  favour  of 
the  description  that  it  is  an  old  matured 
grape  spirit.  It  possesses  that  ethereal 
fragrance  due  to  the  peculiar  ethers  of  wine. 
Our  analysis  yielded  the  following  results  : 
Alcohol,  by  weight  41*00  per  cent,  by 
volume,  48*43  per  cent.^  equal  to  proof 
.spirit  84*87  per  cent. ;  acidity  expressed  as 
acetic  acid,  0*033  per  cent. ;  extractives, 
0*69  per  cent.  :  mineral  matter,  nil ;  alcohol 
in  volatile  ethers,  two  grammes  i^er  ten 
litres.  The  flavour  is  soft  and  mellow,  and 
the  aroma  is  characteristic  of  a  sound  and 
mature  wine-derived  spirit.  In  view  of 
these  analytical  and  general  evidences,  this 
brandv  may  be  described  as  particularly 
suitable  for  medicinal  purposes. 

D.  An  extract  from  the  "  Medical  Press" 
of  Au^t  2nd,  1899,  giving  their  expert's 
analysis  of  MartelVs  Three  Star  Brandy,  as 
under  : 

Per  cent. 
Alcohol  (as  proof  spirit)      . . .    86*5 

Extractives -68 

Ash      nil 

Acidity  -036 

Ethers  (as  alcohol) *028 

E.  A  circular  from  Martell  k  Co.,  dated 
December,  1902,  enclosing  a  copy  of  a 
report  as  to  Cognac  brandy,  made  to  the 
"  Lancet "  by  a  commission  specially  sent  to 
France  by  the  proprietors  of  that  newspaper. 
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and  also  giving  a  French  expert's  analysis 
of  Three  Star  Brandy,  as  under  : 

Per  hectolitre  of  absolute  alcohol  at 
100  degs. 

grammes. 

Acids  77*32 

Aldehydes 12*60 

Furfural     1*70 

Ethers        110*00 

Higher  alcohol      120*58 

SalveseUy  K.C.,  and  AVClurCy  for  the 
appellants,  argued  (I)  that  no  offence 
had  been  committed,  for  due  notice  was 
given  to  the  purchaser  of  what  he  was 
getting  both  by  the  answer  to  his  question 
and  by  the  label  on  the  bottle ;  and  (2)  that, 
there  being  no  statutory  standard  ot 
genuineness  in  brandy,  the  conviction  could 
not  be  supported,  for  the  complainant,  hav- 
ing askea  for  brandy,  got  brandy,  though 
possibly  an  inferior  brand. 

Guthrie^  K.C.,  and  Munuy,  for  the  re- 
spondents.— The  coiu't  dismissed  the  upi>eal 
by  a  majority,  the  Lord  Justice  Clerk  dis- 
senting on  tlie  question  of  notice  to  the 
purchaser. 

Lord  Tkaynek.— These  two  facts  are 
found  proved  by  the  sheriff :  (1)  that  the 
inspector  McAra,  asked  for  a  bottle  of 
brandy  ;  and  (2)  that  what  he  got  was  not 
of  the  natui-e,  substance  and  (quality  of 
brandy.  These  facts  lead  to  the  conclusion 
tliat  the  offence  charged  had  been  committed. 
Were  there  nothing  more  in  the  case  than 
this,  I  should  have  no  hesitation  in  finding 
that  the  sheriff  was  right. 

A  difficulty  is  created  by  the  facL  also 
found  proved  by  the  sheriff:  that  McAra 
ask^  tne  appellant's  servant  what  kinds  of 
brandy  he  was  selling.  The  answer  he  got 
was  that  they  were  selling  "Tricoches" 
brandy.  McAra  apparently  did  not  catch, 
or  did  not  understand,  what  was  said  ;  but, 
had  he  there  and  then  asked  for  "  a  bottle  " 
or  "a  bottle  of  *it,*"  namely,  that  which 
the  seller  said  he  was  dealing  in,  I  think 
there  would  have  been  some  force  in  the 
contention  that  the  seller  was  entitled  to 
assume  that  the  bu}rer  understood  what  he 
was  ^tting.  The  circumstances,  however, 
are  different.  On  getting  the  answer  that 
it  was  "Tricoche's"  brandy  that- was  being 
sold,  McAra  left  the  booth  and  returned  in 
about  ten  minutes.  He  did  not  then  ask 
for  any  particular  kind  of  brandy,  but 
simply  for  a  bottle  of  brandy.  What  he 
got,  the  sheriff  has  held  not  to  be  brandy, 
nor  was  there  any  warning  on  the  label, 
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because  it  bore  that  the  liquor  in  the  bottle 
was  brandy—"  Old  Brandy,  Tricoche  &  Co., 
Cognac  XXX."  In  these  circumstances, 
though  I  think  this  is  a  narrow  case,  I  do 
not  see  my  way  to  alter  the  judgment  of 
the  sheriff. 

Lord  MoNCRiEFF.— I  am  of  the  same 
opinion.  It  is  complained  that  the  sheriff- 
substitute  has  made  a  standard  for  brandy 
for  himself.  I  do  not  see  how  he  could 
avoid  that.  He  has  taken  the  evidence  of 
skilled  witnesses  and  has  come  to  a  con- 
clusion. It  may  be  wrong,  but  we  must 
take  it  as  a  matter  of  fact. 

The  Lord  Justice  Clebk.— On  the  first 
two  questions  I  agree  with  your  lordships. 
If  a  man  goes  into  a  shop,  asks  for  branay, 
and  gets  something  which  is  not  brandy, 
the  seller  has  committed  an  offence  ana 
should  be  convicted.  Further,  I  think  the 
sheriff-substitute  was  right  in  the  method 
he  adopted  for  testing  whether  the  liquor 
sold  was  brandy  or  not.  In  default  of  a 
fixed  standard,  the  sheriff-substitute  was 
bound  to  proceed  on  the  standard  set  up  by 
the  evidence  laid  before  him. 

On  the  other  matter  I  cannot  concur.  If 
the  seller  states  what  the  substance  is  he  is 
selling,  I  think  there  is  no  fraud.  Though 
this  case  is  not  well  stated,  it  appears  that 
the  inspector  was  told  what  kind  of  brandy 
was  being  sold.  It  may  be  that  he  did  not 
hear  or  understand ;  but  I  think  the  seller 
was  entitled  to  assume  that  the  purchaser 
was  aware  of  what  he  was  getting,  he  hav- 
ing stated  what  it  was,  and  the  person  in- 
quiring not.  indicating  that  he  did  not  hear 
what  was  said.  I  am,  therefore,  unable  to 
concur  in  the  judgment  proitosed. 

Conviction  affirmed  with  costs. 

Agent  for  appellants :  John  Veitch. 
Agents  for  respondent :  Ross  Smith  and 
Dykes. 
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Nokes   and  Nokes  v.  Mayor,  etc.,  of 
Islington. 

Metropolis — Houses  let  in  lodgings  or  in- 
habited by  members  of  naore  than  one 
family—  Byelaw  —  Cleansing  at  stated 
times— Liability  of  "  landlord  "  — No 
notice  —  Unreasonableness  —  Public 
Health  (London)  Act,  1891  (54  k 
65  Vict.  c.  76),  s.  94. 

A  byelaw  made  by  a  metropolitan  borough 
council  under  s.  94  of  the  Public  Health 
(London)  Act,  1891,  provided  "  tfutt  the 
landlord  in  the  first  week  in  April  in 
every  year,  and  at  such  other  times  as 
the  condition  thereof  may  render  it 
necessary ^  shall  cause  every  part  of  the 
jyremises  of  a  house  let  in  lodgings  or 
inhabited  by  members  of  more  than 
one  family,  to  be  cleansed"  ** Land- 
lord" in  relation  to  such  a  hotue  was 
defined  as  ^^  the  person,  whatever  may  be 
the  nature  or  extent  of  his  interest 
in  the  premises,  and  whether  he  resides 
on  the  premises  or  not,  who  receives  or  is 
entitled  to  receive  the  rack-rent  of  such 
premises" 

Held,  that  the  byelaw  was  unreasonahle  and 
therefore  invalid,  because  it  did  not 
provide  for  notice  to  be  given  to  the 
landlord  who  was  the  person  made 
responsible  unde?'  the  byelaivs. 

And,  Der  Wills,  J.,  "  That  the  byelaw  toas 
also  unreasonalde  on  the  ground  that  it 
required  the  work  to  be  done  in  the  first 
week  of  the  month  of  April,  which  fre- 
quently included  the  Easter  holidays, 
the  vfork  being  of  such  a  nature  as 
might  occujyy several  days" 
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Case  stated  by  metropolitan  magistrate. 

At  the  Thames  Police  Court  on  Jane  23rd, 
1903,  an  information  wh»  prefeired  by  the 
appellant  against  respondent,  for  that  the 
respondent,  oeing  the  landlord  of  a  lodging- 
house,  to  wit,  166,  Stepney  Green,  did  not 
in  the  first  week  of  the  month  of  April  last 
cause  every  part  of  the  premises  to  be 
cleansed,  contrary  to  the  byelaws  in  such 
case  made  and  provided. 
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The  following  facts  were  proved  at  the 
hearing : 

The  appellant  is  a  sanitary  inspector  and 
inspector  of  lodging-houses  nnder  the 
council  of  the  metropolitan  borough  of 
Stepney. 

The  respondent  is  the  landlord,  within 
the  meaning  of  the  byelaws  hereinafter 
referred  to,  of  the  lodging-house  in  question, 
which  is  within  the  borough  of  Stepney, 
and  is  registered  under  the  byelaws. 

Evidence  was  given  that  on  March  18th, 
190:i,  the  appellant  visited  the  house,  and 
found  the  rooms  and  staircases  dirty.  He 
again  visited  the  house  on  April  14th,  and 
he  foimd  the  same  state  of  dirt,  so  that 
it  was  clear  that  no  cleansing  had  been 
done  during  the  first  week  of  April.  On 
June  11th,  1902,  the  council  of  the  borough 
of  Stepney,  under  s.  94  of  the  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76), 
made  byelaws  which  have  been  duly 
allowed  by  the  Local  Gk)vernment  Board 
with  respect  to  houses  let  in  lodgings.  A 
copy  of  these  byelaws  is  annexed  and  made 
part  of  this  case. 

Section  94  of  the  Public  Health  (London) 
Act,  1891,  provides  that  (1)  every  sanitary 
autnority  snail  make  and  enforce  such  bye- 
laws as  are  requisite  for  the  following 
matters  (that  is  to  say) — (d)  for  enforcing 
drainage  for  such  houses,  and  for  promoting 
cleanliness  and  ventilation  in  sucn  houses  ; 
(e)  for  the  cleansing  and  limewashing  at 
stated  times  of  the  premises. 

Section  114  provides  that  all  byelaws 
made  bv  any  sanitarv  authority  under  this 
Act  shall  be  made  subject  and  according  to 
the  provisions  with  respect  to  byelaws  con- 
tained in  ss.  182—186  of  the  Public  Health 
Act.  1876  (38  &  39  Vict.  c.  55),  and  set  forth 
in  tne  first  schedule  to  the  London  Act. 

Section  182  above  referred  to  provides  that 
no  byelaw  made  under  this  Act  by  a  local 
authority  shall  be  of  any  effect  if  rcpu^ant 
to  the  laws  of  England  or  to  the  provisions 
of  this  Act. 

Byelaw  1  provides  that,  unless  the  con- 
text otherwise  requires,  the  following  words 
and  expressions  have  the  meanings,  herein- 
after respectively  assigned  to  them  (that 
is  to  sav) : 

^  Lodging-house  "  means  a  house  or  part 
of  a  house  which  is  let  in  lodgings  or 
occupied  by  members  of  more  than  one 
family. 

"Landlord,''  in  relation  to  a  lodging- 
house,  means  the  person  (whatever  inay  be 
the  nature  or  extent  of  his  interest  in  the 
premises,  and  whether  he  resides  on  the 
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premises  or  not),  who  receives,  or  is  entitled 
to  receive,  the  rack-rent  of  a  lodging-house. 

"Keeper,"  in  relation  to  to  a  lodging- 
house,  means  the  person  (whatever  may  be 
the  nature  or  extent  of  his  interest  in  the 
premises)  by  whom  or  on  whose  behalf  such 
lod^ng-house  is  let  in  lodgings,  or  for  occu- 
pation oy  members  of  more  tfiin  one  family, 
or  who  for  the  time  beine  receives,  or  is 
entitled  to  receive,  the  profits  arising  from 
such  letting,  whether  on  his  own  account 
or  as  agent  or  trustee  for  any  other  person, 
or  who  would  so  receive  the  same  if  such 
house  or  part  of  a  house  were  let  at  a 
rent 

"  Lodger,''  in  relation  to  a  lodging-house, 
means  a  person  to  whom  any  room  or  rooms 
may  have  been  let  as  a  lodging,  or  for  his 
use  or  occunation,  or  who,  not  being  a 
member  of  tne  family  of  such  person,  may 
occupy  or  use  any  such  room  or  rooms  by 
permission  of  the  person  to  whom  the  same 
may  be  let. 

fiyelaw  10  provides  that  every  lodger 
shall  cause  all  solid  or  liauid  filth  or  refuse 
to  be  removed  once  at  least  in  every  day 
from  every  room  which  has  been  let  to  him, 
and  shall  once  at  least  in  every  day  cause 
every  vessel,  etc.,  for  such  filth,  etc.,  to  be 
thoroughly  cleansed. 

Byelaw  11  provides  that  in  every  case 
where  a  lodger  is  entitled  to  the  exclusive 
use  of  any  staircase,  landing  or  passage  in 
such  house,  such  lodger  shall  cause  every 
part  of  such  staircase,  etc.,  to  be  thoroughly 
cleansed  from  time  to  time  as  often  as  may 
be  requisite. 

Byelaw  13  provides  that  the  keeper  shal 
cause  every  common  passage  or  staircase  in 
such  house  to  be  thoroughly  cleansed  from 
time  to  time  as  often  as  may  be  requisite. 

Byelaw  14  (the  one  in  question)  provides 
that  the  landlord  shall  in  the  first  week  in 
the  month  of  April  in  every  year,  and  at 
such  other  times  as  the  condition  thereof 
may  render  it  necessary,  cause  every  part 
of  the  premises  to  be  cleansed.  He  shall,  at 
the  same  time  (subject  to  the  proviso  of  the 
byelaw),  cause  every  area,  the  interior  sur- 
face of  every  ceiling  and  wall  of  every  water- 
closet,  and  the  interior  surface  of  every 
ceiling  and  wall  of  every  room,  staircase 
and  passage  in  the  house  to  be  thoroughly 
limewashea. 

The  above  byelaws  apply  equally  whether 
the  lodging-houses  are  registered  or  not. 

I  was  of  opinion  that  so  much  of  the  first 
clause  of  byelaw  14  as  requires  the  annual 
cleansing  by  the  landlord  was  invalid  on 
the  following  grounds : 

(a)  Being  tUtra  vires. 
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(b)  Being  repugnant  to  the  laws  of  Eng- 
land. 

(c)  Being  repugnant  to  the  provisions  of 
the  Public  Health  (London)  Act,  1891. 

(d)  Being  unreasonable. 

I  therefore  dismissed  the  summons. 

Ground  A. — I  considered  that  s.  94  (d) 
and  (e)  of  the  Public  Health  (London)  Act, 
1891,  did  not  empower  the  borough  council  to 
cast  an  obligation  upon  a  "  landlord  "  which 
did  not  alr^y  exist  at  common  law  or  by 
statute,  but  merely  entitled  them  to  regu- 
late the  duties  of  persons  already  responsible 
by  requiring,  e,g.^  periodical  performances. 

So  tar  as  (e)  of  the  above  section  is  con- 
cerned, I  thought  that  "stated  times" 
meant  "stated  intervals,"  not  a  mrticular 
week  in  the  year.  The  form  or  s.  1  (3) 
of  the  Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  fortified  me  in  this 
opinion  :  "  All  outside  walls  shall  be  lime- 
washed  once  at  least  within  every  fourteen 
months  to  date  from  the  time  they  were 
last  limewashed." 

Ground  B.— -The  byelaw  is  repugnant  to 
the  laws  of  England,  because,  in  the  absence 
of  express  covenants,  there  is  no  obligation 
upon  a  reversioner  even  to  rei)air,  much 
less  to  cleanse,  any  premises  which  have 
been  let  to  a  tenant  Tor  any  term,  at  any 
rate  unless  the  state  of  the  premises  in  con- 
sequence of  dirt  or  non-repair  is  a  nuisance 
of  which  he  has  notice,  and  it  was  in  his 
power  to  abate  the  nuisance  by  putting  an 
end  to  the  tenancy.  None  of  these  con- 
ditions are  appended  to  the  byelaw. 

Ground  C— Under  the  Public  Health 
(London)  Act,  1891,  and  the  Public  Health 
Act,  1875,  the  following  state  of  things  must 
exist  before  any  obligation  additional  to  the 
common  law  can  be  cast  upon  the  owner 
(the  equivalent  of  the  ** landlord"  under 
the  byelaw) — 

(i)  A  nuisance  injurious  to  health,  and 

(ii)  (a)  Inability  to  find  the  person  by 
whose  act,  default,  or  sufferance  the  nuisance 
exists;  (b)  Structural  defect  the  cause  of 
the  nuisance. 

Anv  legislation  attempted  bevond  this  is 
therefore  repugnant  to  the  Public  Health 
Acts. 

Ground  D.— The  byelaw  is  unreasonable, 
because  (1)  the  code  of  which  it  forms  part 
is  inconsistent ;  a  concurrent  liability  to 
cleanse  an  exclusive  staircase  (byelaw  11) 
is  placed  upon  the  lodger,  and  to  cleanse  a 
common  staircase  is  placed  upon  the  keeper 
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(byelaw  13),  yet  in  the  case  of  the  lodger's 
own  room,  which  is  the  most  private  part  of 
the  house,  the  landlord  is  exclusively  liable. 
As  an  illustration  of  the  absurdit^r  of  this 
arrangement,  if  a  lodger  in  removing  filth 
under  byelaw  10,  spill  it  upon  his  staircase, 
he,  as  well  as  the  landlord,  can  be  prose- 
cuted for  failing  to  cleanse,  out  if  the  mess 
which  the  lodger  may  cause  is  in  his  own 
private  room,  he  can  call  upon  the  landlord 
to  perform  the  office,  and  nrasecute  him 
under  the  byelaw  if  he  fails  (Badcock  v. 
Sankep  (1890),  54  J.  P.  564). 

Even  if  the  byelaw  would  be  otherwise 
good  in  making  the  landlord  responsible,  it 
is  unreasonable,  because  it  does  not  cast  a 
primary,  or  at  least  a  concurrent,  liability 
upon  the  lodger  to  cleanse  his  rooms,  and 
also  relieves  the  keeiier,  who  has  more 
immediate  control  of  tne  premises  than  the 
landlord,  from  all  liability  in  the  matter, 
either  concurrent  or  prior,  so  far  as  the 
rooms  and  exclusive  staircases  are  con- 
cerned. 

The  position  of  the  landlord  is  such  that 
the  byelaw  generally  is  unreasonable.  The 
necessity  for  cleansing  a  room  arises  from 
hour  to  hour  and  day  to  day,  and  it  would  be 
imi)ossible  for  a  landlord  to  exercise  such 
vi^lance  and  control  that  whenever  a 
lodger's  rooms  requires  cleansing  he  must 
be  on  the  spot  to  perform  the  operation. 
He  may  derive  no  oenefit  whatever  from 
the  lodging-house  business,  in  fact  the  house 
may  be  so  let  against  his  wishes.  In  the 
absence  of  express  covenants  he  has  no  right 
beyond  that  which  the  byelaw  may  confer, 
to  enter  the  premises,  and,  in  order  to  com- 
ply with  the  byelaw,  must  first  arrange  with 
the  keeper  to  enter  the  house,  and  secondly 
with  the  lodger  to  enter  the  room.  The 
performance  by  a  stranger  of  the  delicate 
task  of  cleansing  another  person's  furnished 
room  would  inevitably  lead  to  friction  and 
difficulty,  especially  as  the  landlord  has  no 
liability  or  even  right  with  regard  to  the 
furniture.  It  is  impossible  to  cleanse  a 
room  effectually  unless  the  furniture  forms 
part  of  the  same  operation. 

The  requirement  of  the  byelaw  that  the 
landlord  shall  cause  every  part  of  the 
premises  to  be  cleansed  at  such  other  times 
than  the  first  week  in  April  as  the  condition 
thereof  might  render  it  necessary,  renders 
the  cleansing  in  the  first  week  in  April 
superfluous,  and  on  that  ground  the  byelaw 
is  unreasonable. 

The  byelaw  in  limiting  the  annual  clean- 
sing to  a  single  week  in  the  year  is  un- 
reasonable. The  definition  of  lodging-house 
is  so  wide  as  to  comprise  not  only  over- 
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crowded  houses  in  squalid  streets  but  also 
comparatiyely  highly-rented  houses  which 
are  occupied  oy  members  of  more  than  one 
family— e.gr.,  a  clergy  house,  or  a  house  where 
a  paying  guest  is  received — so  that  in  the 
borough  of  Stepnev  the  houses  unaffected 
would  be  extremely  few.  The  difficulty 
of  securing  sufficient  labour  to  cleanse 
thoroughly  nearly  every  house  in  the 
borough  at  the  same  time  would  be  almost 
insurmountable,  and  the  cost  would  be 
enormous,  especially  when,  under  the  same 
byelaw,  the  whole  of  the  premises  must  be 
limew]a8hed  within  the  same  week  as  that 
in  which  the  cleansing  must  be  done.  The 
week  selected,  too,  may  be  one  of  the  most 
inconvenient  in  the  whole  year,  as  it  may 
comprise  not  only  Good  Friday  but  also 
Easter  Monday  and  the  subsequent  holi- 
d£^ 

The  questions  for  the  opinion  of  the  court 
are : 

1.  Whether  the  part  of  the  byelaw  in 
question  is  ultra  vires  ? 

2.  Whether  it  is  repugnant  to  the  laws  of 
England  ? 

3.  Whether  it  is  repugnant  to  the  pro- 
visions of  the  Public  Hestlth  (London)  Act, 
18911 

4.  Whether  it  is  unreasonable  1 

If  the  court  decide  any  one  of  these  ques- 
tions in  the  affirmative  my  decision  is  to  be 
affirmed.  If  all  in  the  negative,  then  the 
case  is  to  be  remitted  to  me  with  such 
directions  as  the  court  may  think  fit. 

F.  Mead. 

G.  Elliott,  for  the  appellant.— The  deci- 
sion of  the  learned  magistrate  was  wrong, 
and  the  objections  taken  to  the  byelaw  are 
not  tenable.  The  first  ground  taken  by  the 
magistrate,  that  the  byelaw  casts  an  obli^- 
tion  upon  the  landlord  which  does  not  exist 
by  common  law  or  statute,  is  not  correct  in 
fact,  and  even  if  it  were,  that  reason  would 
not  make  the  bvelaw  invalid.  Section  94  of 
the  Public  Health  (London)  Act,  1891,  puts 
the  ultimate  burden  on  the  landlord  of  keep- 
ing the  premises  in  a  sanitaiy  condition.  The 
Public  Health  Act,  1875,  casts  a  burden  on 
the  landlord  quite  outside  the  common  law, 
"  he  can  cause  it  to  be  done."  The  objection 
to  the  naming  of  a  particular  week  is  not  a 
sound  one.  "Statea  times"  does  not  mean 
"stated  intervals,"  as  the  learned  magistrate 
seems  to  have  thought.  The  balance  of 
convenience  is  that  there  should  be  a  stated 
time  in  order  that  the  inspectors  of  the 
borough  council  should  be  able  to  fulfil 
their  duties  with  regularity. 


68J.  P.  18S. 

B.  C.  Glen  (Clavell  Salter  with  him),  for 
the  respondent  —  The  question  here  is 
whether  the  borough  council  has  carried  out 
the  provisions  of  tne  statute,  or  attemi)ted 
to  legislate  itself.  The  definition  of  lodging- 
house  in  the  byelaws  is  much  too  wide. 
These  byelaws  are  in  force  over  the  west 
end  of  the  metropolis  as  well,  and  under 
them  would  be  included  all  houses  let  in 
apartments  or  lodgings,  ^lany  such  are  let 
on  long  leases,  and  the  landlords  have  no 
means  of  knowing  what  is  fqing  on  and 
have  no  power  to  enter.  If  it  is  intended 
to  make  them  liable  the  byelaw  ought  to 
provide  for  notice  to  be  given  them.  (He 
cited  ^okes  and  Nokes  v.  Mayor  ofldington, 
[1904]  1  K.  B.  610,  where  a  byelaw  which 
imposed  on  the  landlord  the  obligation 
of  providing  water-closet  accommodation 
in  proportion  to  the  number  of  inhabi- 
tants m  a  lodging-house  was  held  to  be 
unreasonable,  because  it  did  not  provide  for 
notice  to  be  given  to  the  landlord.)  The 
definition  of  landlord  in  the  byelaws  is  so 
wide  that  it  will  include  people  who  have 
no  means  of  knowing  what  is  going  on  on 
the  premiBes.  and  no  power  to  enter  and 
fulfil  the  obligation  put  on  them  by  the 
byelaw.  In  such  a  case  the  magistrate  has 
no  power  to  make  an  order  for  him  to  do 
the  work  {Wallen  v.  Lister.  [1894] 
1  Q.  B.  312 ;  58  J.  P.  283).  It  has  been 
decided  that  an  order  involving  a  trespass 
is  a  bad  order.  In  the  case  of  a  nuisance, 
the  burden  of  removing  or  remedying  it  is 
thrown  on  the  person  by  whoso  act  or 
default  it  arises.  The  byelaw  is  repugnant 
to  the  statute  and  unreasonable  because  it 
does  not  provide  for  notice  to  the  person  on 
whom  it  casts  the  responsibility. 

Elliott,  in  reply.— If  the  order  is  made  on 
the  landlord  he  is  protected  if  he  carries  it 
out  by  s.  lie  of  the  Public  Health  (London) 
Act,  1891,  which  imposes  a  penalty  on  the 
occupier  if  he  obstructs  him.  He  referred 
to  Parker  v.  Inge  (1886),  17  Q.  B.  D.  684  ; 

61  J.  P.  20,  and  Lancaster  v.  Barnes  Urban 
District    Coimcil,    [1898]    1    Q.    B.    865; 

62  J.  P.  405. 

The  court  decided  to  reserve  jud^ent 
until  they  had  heard  the  arguments  m  the 
next  case,  which  raised  a  similar  point 

Nokes   and   Nokes  V,  Mayob,  etc.,  of 
Islington. 

Case  stated  by  a  metropolitan  magistrate. 

A  complaint  preferred  by  James  Jarvis 
Jordan,  sanitary  inspector,  on  behalf  of  the 
mayor,  aldermen,  and  councillors  of  Isling- 
.ton,  against  Walter  Frederick  Nokes  and 
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Stiles  v.  Galinski.— Nokes  and  Nokrs 
V.  Mayor,  etc.,  of  Islington. 

George  Augustus  Nokes,  the  appellants,  for 
that  they,  being  the  landlords  as  defined  by 
the  byelaws  of  the  borough  made  under  the 
Public  Health  (London)  Act,  1891,  with 
respect  to  houses  let  in  lodgings  or  occupied 
by  members  of  more  than  one  family,  at 
9,  St.  Clement  Street,  Barnsbury,  within 
the  borough,  did  not  in  the  first  week  of  the 
month  of  April  of  the  present  year  cause 
every  part  of  the  jiremises  to  be  cleansed, 
contrary  to  the  said  byelaws.  was  heard  by 
me,  sitting  at  the  Clerkenwell  Police  Court, 
on  June  17th  and  24th,  1903.  and  ujwn  such 
hearing  I  convicted  the  appellants,  and  fined 
them  ten  shillings  and  two  guineas  costs, 
subject  to  this  case. 

At  the  hearing  the  following  facts  were 
admitted  or  proved : 

The  appellants  are  auctioneers  and  house 
agents,  and  are  the  landlords  within  the 
meaning  of  the  byelaws  of  the  premises 
referred  to  in  the  complaint,  and  did  not  in 
the  first  week  of  the  month  of  April  of  the 
present  year  cause  every  part  of  the  premises 
to  be  cleansed  as  required  by  the  byelaws. 
The  house  in  question  contains  ten  rooms, 
and  was  not  cleansed  in  the  first  week  ot 
April  according  to  the  byelaw.  Some  of  the 
rooms  were  whitewashed  and  papered  in 
December,  1902,  and  the  rest  of  the  cleans- 
ing was  not  carried  out  till  May,  1902.  It 
would  take  two  men  from  a  week  to  a  fort- 
night to  cleanse  such  a  house  in  accordance 
with  the  byelaw.  The  builder  who  was 
employed  by  the  appellants  had  orders  to 
cleanse  fifteen  other  registered  lodging- 
houses  at  the  same  time  as  these  premises, 
and  ^ve  other  houses  belon^ng  to  the 
appellants,  and  stated  that  he  was  of 
opinion  that  he  could  not  have  carried  out 
the  cleansing  of  all  these  houses  during  the 
first  week  of  April.  He  did  not,  however, 
receive  his  orders  to  cleanse  these  premises 
until  some  time  in  April,  and  did  not  com- 
mence until  the  beginning  of  May.  Other 
evidence  was  given  to  the  effect  that,  with 
one  or  two  weeks'  notice,  an  almost  un- 
limited supply  of  such  labour  as  was 
neces.sary  for  complying  with  the  byelaw 
could  be  obtained  during  the  first  week  of 
April. 

Upon  the  evidence  I  came  to  the  conclu- 
sion that,  if  it  was  necessary  that  the 
cleansing  should  be  carried  out  in  any  one 
week,  the  first  week  in  April  was  the  most 
suitable,  bavins^  regard  to  the  condition  of 
the  labour  market  and  all  other  matters. 

There  are  about  530  registered  houses  let 
in  lodgings  in  the  borough  of  Islington  and 
coming  under  this  byelaw.    The  appellants 
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own  a  considerable  number  of  such  houses. 
There  are  in  the  whole  of  London  16,000 
such  houses.  There  are  11,446  men  in  the 
borough  of  Islington  engaged  in  the  house- 
building trade,  of  whom  3,936  are  painters 
and  3,452  labourers,  which  forms  a  larger 
proiK)rtion  to  the  whole  population  than 
the  same  class  form  in  the  neighbouring 
boroughs.  The  cleansing  required  by  the 
byelaw  can  to  a  very  large  extent  be  carried 
out  by  unskilled  labour. 

Byelaw  1  provides  that  "landlord"  in  re- 
lation to  a  house  or  part  of  a  house  which  is 
let  in  lodgings  or  occupied  by  members  of 
more  than  one  family  means  the  person 
(whatsoever  mav  be  the  nature  or  extent  of 
his  interest  in  the  premises)  by  whom  or  on 
whose  behalf  such  nouse  or  part  of  a  house 
is  let  in  lodgings,  or  for  occupation  by  mem- 
bers of  more  than  one  family,  or  who  for 
the  time  being  receives  or  is  entitled  to 
receive  the  profits  arising  from  such  letting, 
whether  on  nis  own  account,  or  as  agent  or 
trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  such  house  or  part  of 
a  house  were  let  at  a  rent.    Byelaw  17 

Erovides  that  the  landlord  of  a  lodging- 
ouse  shall,  in  the  first  week  of  the  iiiontn 
of  April  in  every  year,  cause  every  part  of 
the  premises  to  be  cleansed.  The  byelaw 
makes  further  provision  for  lime-washing 
the  ceilings  and  walls  of  the  premises. 

It  was  contended  on  behalf  of  the  ap- 
pellants that  the  byelaw  was  unreason- 
able and  ultra  vires,  ahd^  therefore,  invalid 
in  that  it  was  practically  impossible  that  all 
such  houses  could  be  cleansed  in  the  space 
of  one  week. 

I  was  of  opinion  that,  although  there 
might  be  some  difficulty  in  complying  with 
the  byelaw,  yet,  as  there  was  no  impossi- 
bility in  so  doing,  the  byelaw .  was  not  so 
unreasonable  as  to  be  invalid. 

E.  T.  D'Eynoourt. 

Clarke  Williams,  for  the  appellant. — I 
adopt  the  arguments  of  the  respondent  in 
the  last  case  as  to  the  unreasonableness  of 
the  byelaw  containing  no  provision  for 
notice  to  be  given.  Further,  the  definition 
of  "  landlord  "  given  by  the  byelaws  in  this 
case  is  wider  and  still  more  ambiguous. 
The  byelaw,  further,  is  unreasonable  because 
it  has  chosen  the  first  week  in  the  month  of 
April  as  the  time  when  the  work  must 
be  done.  Easter  often  falls  in  that  week, 
and  makes  it  impossible  to  obtain  work- 
men to  do  the  work ;  and,  in  addition  to 
that  obstacle,  the  work  is  often  of  such 
a  character  that  it  is  impossible  to  finish  it 
within  a  week. 
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V,  Mayor,  etc.,  op  Isungton. 

C(mrthoi)e  Munroe,  for  the  respondents. — 
The  byelaw  is  reasonable.  The  definition 
of  "lodging-house"  is  wide,  but  in  practice 
it  is  restricted  to  houses  of  a  certain  rent ; 
and,  moreover,  by  byelaw  2,  a  lodging-house 
is  exempt  from  the  operation  of  the  bye- 
laws  until  the  landlord  of  such  lodging- 
house  shall  have  been  required,  in  pur- 
suance of  byelaw  5,  to  furnish  a  statement 
of  particulars  therein  mentioned.  That 
limits  the  operation  of  the  byelaws,  and  the 
borough  council  ought  to  be  trusted  not  to 
put  the  byelaw  in  motion  except  in  proper 
cases.  The  definition  of  "landlord  *'  in  the 
present  case  is  much  narrower,  and  corre- 
sponds to  the  definition  of  "keeper"  in 
the  first  ca.%,  and  therefore  the  objections 
urged  in  the  first  case  do  not  apply  here. 

Clarke  Williams^  in  i-eply. 

Lord  Alverstone,  C.J.— Nobody  can 
have  listened  to  this  argument  without 
being  struck  with  the  extreme  importance 
of  the  point  that  has  been  raised,  and  I  am 
very  gmd  (although  we  have  had  two  cases) 
that  we  have  had  the  advantage  of  having  it 
thoroughly  argued  by  two  counsel  upon 
each  side.  In  consequence  of  some  observa- 
tions that  have  been  made,  holding,  as  I  do 
hold,  that  the  byelaws  in  both  these  cases 
are  unreasonable,  I  want  expressly  to  point 
out  that  we  are  not  interfering  with  the 
discretion  of  the  local  authorities  to  the 
extent  suggested  by  those  who  supported 
the  byelaws.  In  the  first  place,  I  recognise 
that  upon  practical  questions,  where  a 
power  is  given  to  a  public  authoritv  to 
make  byelaws  within  the  ambitus  of  the 
power  that  is  given  to  them,  as,  for  instance, 
m  this  case,  for  cleansing  and  limewa.shin^, 
at  stated  times,  of  the  premises,  that  their 
discretion  ought  not  to  be  lightly  inter- 
fered ^ath,  especially  where  byelaws  have 
been  sanctioned  by  a  public  department 
and  particular  duties  ana  times  and  periods 
have  been  enforced.  It  is  only  where  we 
clearly  see  that  some  legal  principle  is 
interfered  with  that  we  ougot  to  hold 
that  byelaws  are  unreasonable,  and  we 
can  all  clearly  see  that,  although  I  am 
not  ouite  sure  that  we  are  all  agreed  as 
to  all  the  grounds  upon  which  we  think 
these  byelaws  unreasonable.  I  also  agree 
with  what  was  said  by  Lord  Russell,  LC.  J., 
when  he  pointed  out  in  Kruse  v.  Johnson^ 
ri8d8]  2  Q.  B.  91 ;  62  J.  P.  469,  that  these 
oyelaws  are  not  to  be  set  aside  except  upon 
strong  ^unds.  On  the  other  hand,  of 
course,  if.  as  we  pointed  out  in  the  other 
case,  Nokes   v.  Sfayor,  etc,    of  Islington 
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(N'o,  1),  sujyra,  they  necessarily  involve  that 
which  is  unreasonable,  it  is  our  duty  to  do 
so.  There  can  be  no  difficulty  in  properly 
framing  byelaws  which  really  can  get  rid  of 
all  these  objections  which  have  been  taken 
to-day,  and  I  think,  although  possibly  it  may 
be  a  diifficult  task  to  perform,  the  matter  has 
not  been  quite  sufficiently  considered  by  the 
framers.  They  may  have  followed,  as  was 
suggested  by  Mr.  Courthape  Mwnroe^  some 
model  byelaws,  and  the  framers  of  those 
model  byelaws  may  not  have  sufficiently 
considered  the  points  which  have  been 
developed  in  this  case  ;  and  the  benefit  of 
this  kind  of  argument  is  that  it  does  point 
to  objections  that  may  be  raised  and  enable 
local  authorities  to  meet  them  in  the 
future.  Now,  taking  the  case  that  was 
first  argued,  Stiles  v.  Galinski^  the  objec- 
tion that  I  take  to  this  bvelaw,  and  the 
ground  upon  which  I  think  byelaw  14  is 
unreasonable,  is  that  it  includes,  or  may 
include,  a  class  of  people,  who  are  not 
legally  responsible  and  not  morally  respon- 
sible for  the  due  observance  of  the  byelaws, 
without  properly  safeguarding  them  as  to 
notice  before  they  can  be  made  liable 
to  penalties.  The  words  are  :  "  The  land- 
lord of  a  lodging-house  shall  in  the  first 
week  of  the  month  of  April  in  every  year 
cause  every  part  of  the  premises  to  be 
cleansed"  ;  and  byelaw  19  says :  "Any  per- 
son who  shall  offend  against  any  of  the 
foregoing  byelaws  shall  be  liable  for  every 
such  offence  to  a  penalty  of  £5."  Now. 
the  word  "  cause "  is,  of  course,  the  word 
that  gives  rise  to  the  difficulty.  If  "  cause  " 
could  be  construed  to  mean  "  take  reason- 
able steps,"  that  is  to  say,  make  a  contract 
with  his  tenants  or  something  of  that  kind, 
the  difficulty  would  not  have  arisen  ;  but  I 
think,  very  properly,  in  the  interest  of  sani- 
tation and  in  the  interest  of  the  good  work- 
ing of  this  kind  of  Act,  "  cause "  does  not 
mean  merely  "  take  steps,"  but  "  shall  see 
that  the  thing  is  done."  Therefore,  we 
have  the  byelaw  providing  that  the  person 
upon  whom  the  duty  is  cast  is  to  see  the 
thing  is  done.  Now  I  turn  back  to  "  land- 
lord,^' and  I  find  that  "landlord"  in  these 
byelaws  includes,  in  relation  to  a  house  or 
part  of  a  house  which  is  let  in  lodgings  or 
occupied  by  members  of  more  than  one 
family,  the  person  (whatever  may  be  the 
nature  or  extent  of  his  interest  in  the 
premises,  and  whether  he  resides  on  the 
premises  or  not)  who  receives  or  is  entitled 
to  receive  the  rack-rent  of  a  lod^ng-house. 
Now  I  do  not  read  the  definition  of 
"keeper"  from  these  byelaws  for  the 
moment,  because  I  quite  agree  there  would 
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be  less  objection  to  the  byelaw  if  it  were 
confined  to  a  person  who  really  had  what  I 
may  call  the  personal  management  of  the 
house.    I  think  this  view  is  again  confirmed 
by  analogy  by  the  same  kind  of  argument  as 
I  pointed  out  with  reference  to  the  case  of 
^okes  V.  Mayw  of  IdingUm  {No,  1),  sujira^ 
where  the  question  was  the  supplv  of  water- 
closet  accommodation.   The  Act,  by  s.  4  (3), 
makes  provision  that  when  the  nuisance 
arises  from  any  want  or  defect  of  a  struc- 
tural character,  or  where  the  premises  are 
unoccupied,  then  notice  shall  be  served  upon 
the  owner,  and  where  the  person  causing 
the  nuisance  cannot  be  found,  and  it  is  clear 
that  the  nuisance  does  not  arise  from  or  by 
the  sufferance  of  the  occupier  or  owner  of 
the  premises,  the   sanitary  authority  may 
themselves  abate   the   nuisance  and  may 
themselves  do  the  work.    Only  by  way  of 
analogy  I  point  out  that  the  Act  seems  at 
places  to  draw  a  distinction  between  the 
occupier,  who  would  be  responsible,  or  who 
ought  to  look  after  these  things,  and  the 
owner.    It  seems  to  me  that  the  objection 
to  the  byelaw  is  not  an  objection  to  the 
local  authority  making  a  proper  byelaw  to 
deal  with  the  matter,  but  tnat  a  person  who 
may  have  taken  an  agreement  from  a  respon- 
sible agent  who  is  going  to  let  the  house  in 
lodgings  would  be  held  to  be  liable,  on  the 
ground  that  he  was  entitled  to  receive  the 
rack-rent,  if  he  had  not  caused  the  white- 
washing and  cleansing  to  be  done.    I  think 
it  right  to  say  that  I  attach  no  importance 
to  the  objections  taken    by   two   of   the 
counsel— I  am  not  sure  which  they  were— to 
the  suggestion  that  he  would  not  have  a 
right  otentry.    I  think  it  perfectly  obvious 
that  under  an  ordinary  agreement  rights  of 
entry  would  be  reserved,  or  ought  to  be 
reserved,    in  order   to  justify  a  landlord 
and    enable  a   landlord    to   see  that  the 
law   is   obeyed.    I  wish,  further,  to    say 
this:    I    see   no   objection   to    a   byelaw 
which   puts  the    responsibility  upon   the 
landlord,  even  though  he  may  be  the  man 
who  is  merely  entitled  to  receive  the  rent 
What  I  think  is,  that  any  such   byelaw 
ought  to  be  niade  with  reference  to  such  a 
man's  position,  and  ought,  in  fact,  to  pro- 
vide that  in  the  case  in  which  there  is  some 
person  who  is  liable,  or  may  be  liable,  to  the 
landlord    to   fulfil    the   obligation  of  the 
statute,  the  landlord  himself  should  not  be 
subjected   to   a   criminal    charge  without 
notice  being  given  to  him.     Therefore,  I 
come  to  the  conclusion  that  thebvelaw  inboth 
these  cases  is  bad,  because  it  does  not  pro- 
vide for  the  person  who  is  going  to  be  made 
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subject  to  the  charge  receiving  notice  in 
cases  in  which,  under  many  circumstances, 
he  may  not,  so  to  speak,  have  what  I  may 
call  the  ordinary  means  of  knowing  whether 
or  not  the  law  has  been  fulfillea.  Now, 
with  regard  to  the  second  case,  Mr.  Court- 
hojH  Munroe  raised  a  point  which,  if  he 
could  have  made  good,  would  have  distin- 
guished his  case  from  the  decision  which  I 
am  now  giving.  He  said  that  under  the 
byelaw  in  force  in  the  parish  of  St.  Mary, 
Islington,  the  definition  of  "  landlord  '*  is 
narrower,  and  corresponds  with  the  defini- 
tion of  a  "  keeper  "  in  the  byelaw  in  force  in 
Stepney,  and  to  a  certain  extent  I  a^ee 
with  him,  but  I  still  think,  even  if  you  take 
the  definition  of  "  landlord  "  in  the  St.  Mary, 
Islington  byelaw,  it  is  not  sufiicientfy 
precise  to  exclude  the  case  to  which  I  have 
already  referred.^  It  seems  to  me  that  it 
does  still  render  it  possible  that  the  byelaw 
might  be  construed,  without  straining  the 
language,  to  include  the  person  who  gets  the 
profit,  that  is  to  say,  receives  the  ultimate 
benefit  of  the  money,  though  he  may  not  be, 
in  fact,  in  touch  with  the  lodgins-house  in 
the  same  way  as  the  ordinary  "keeper"  is. 
I  certainly  think  that  it  is  not  possible  to 
hold,  as  Mr.  Courthope  Mwnroe  contended, 
that  there  is  no  liability  until  the  house  is 
registered,  because  I  think  that  certainly 
byelaw  2  brings  the  byelaw  in  force  as  soon 
as  he  has  been  required  to  give  the  par- 
ticulars, and  the  subsequent  particulars 
about  the  continuance  of  the  liability  do 
not  in  any  way  confer  an  exemption  or 
removal  of  that  liability.  I  think  these 
byelaws,  designed  no  doubt  with  the  very 
best  intentions  and  deserving  of  support, 
unless  they  are  shown  to  give  rise  to  a 
serious  objection,  require  remodelling  from 
the  point  of  view,  not  of  preventing  the 
landlord  from  being  responsible  if  he  does 
not  see  that  the  work  is  done,  but  of  giving 
him  reasonable  and  proper  notice  before  he 
can  be  charged  with  the  breach  as  he  was 
in  this  case,  simply  because  the  house  had 
not  been  cleansed,  or  had  not  been  cleansed 
by  the  given  day.  I  now  come  to  that  part  of 
tne  case  which  has  given  us  more  difficulty, 
or  at  any  rate,  given  me  more  difficulty, 
and  upon  which  I  am  not  quite  sure  that  we 
are  all  agreed.  Speaking  for  myself,  and 
myself  only,  I  should  not  have  been  dis- 
posed to  interfere  with  the  finding  that  the 
period  taken  was  the  end  of  the  first  week 
in  April.  The  statute  says  that  they  are  to 
make  byelaws  for  cleansing  and  limewash- 
ing  the  premises  at  stated  times.  Un- 
doubtedly I  think  that  does  mean  fixed 
dates  when  about  it  should  be  done,  or  by 
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which  day  it  should  be  done.  I  trust  that, 
if  the  byelaws  come  to  be  reconsidered,  the 
objections,  as  I  think  the  very  strong 
objections,  to  the  taking  of  this  particular 
period,  which  my  brother  Wills  has  pointed 
out  in  the  course  of  the  argument,  will  have 
to  be  considered.  I  can  well  imagine  that 
the  fixing  of  a  week  at  the  end  of  April  or  a 
fortnight  at  the  end  of  April,  or  a  fortnight 
at  the  beginning  of  May,  or  about  that  time, 
would  remove  all  those  objections ;  but  the 
reason  why  I  should  not  have  been  dispased 
to  interfere  on  that  ground  is  that  thatdoe^ 
seem  to  me  exactly  one  of  the  things  in 
which  the  knowledge  and  experience  of  the 
local  authority,  who  have  to  fix  a  stated 
time,  ought  to  prevail,  unless  some  grave 
objection  so  senous  as  to  amount  to  an 
objection  in  law,  or  some  strong  unreason 
abieness  in  fact  prevails.  While  I  have 
been  very  much  impressed  by  the  sugges- 
tion that  the  end  of  the  first  week  in 
April  will  very  often  be  a  difficult  time  for 
it  to  be  done,  there  may  be  other  con- 
siderations in  connection  with  the  class  of 
lodging-house  or  the  class  of  people  who 
inhabit  these  lodging-houses  of  which  I  do 
not  know,  which  may  counterbalance  that 
suggestion.  Had  it  rested  with  me  I  should 
not  have  been  disposed  to  hold,  and  I  do 
not  for  myself  hold,  that  the  byelaw  is  bad 
because  of  that  particular  week  being  taken, 
but  for  the  reasons  which  I  have  stated, 
which  are  in  my  opinion  more  substantial, 
with  regard  to  the  question  of  no  notice  being 
given  to  an  absent  landlord,  who  may  be 
under  no  legal  or  moral  responsibility  to 
see  the  act  carried  out  as  between  himself 
and  the  real  person  in  occupation  or  tenancy 
of  the  premises.  I  think  this  byelaw  must  be 
held  to  be  unreasonable,  and  that  being  so, 
the  first  appeal  must  be  dismissed,  and  the 
second  app«il  must  be  allowed. 

Wills,  J. — I  am  of  the  same  opinion,  and 
I  desire  to  adopt  as  part  of  my  judgment 
everything  which  my  lord  has  said  except 
with  regard  to  the  matter  about  the  first 
week  in  the  month  of  April  ;  but  there  are 
a  few  observations  which  I  should  like  to 
add.  It  seems  to  me  that  an  initial  mistake 
has  been  made  in  these  bvelaws  bv  trying  to 
make  the  same  hard-and-fast  rule  apply  to 
two  perfectly  different  classes  of  tenements. 
The  lodging-house  proper,  which  is  some- 
thing in  the  character  of  a  common  lodging- 
house,  may  be  perfectly  well  dealt  with  d^  a 
series  of  regulations  which  are  really  quite 
inapplicable  to  the  very  large  cla.<is  of 
bouses  which  are  brought  under  the  common 
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operation  of  these  byelaws  under  the  words 
"nouses  occupied  by  members  of  more  than 
one  family."  Take  the  west  end  of  London, 
where  we  are  told  the  same  sort  of  bve- 
laws apply.  It  is  not  too  much  to  say  that 
there  are  very  large  areas  in  some  of  the 
best  parts  of  London,  where  I  should  think 
it  no  exaggeration  to  say  that  two-thirds  or 
three-fourths  of  the  houses  are  so  occupied 
that  they  would  come  under  this  definition. 
You  cannot  pass  through  a  great  number  of 
streets,  with  which  I  am  very  familiar, 
without  finding  half-a-dozen  doctors'  names 
upon  tho  same  door.  Everybody  knows  that  it 
is  the  common&st  thing  m  the  world  for  a 
medical  man,  who  has  an  extremely  good 
house  very  highly  rented,  to  let  off  one  or 
two  rooms  as  consulting  rooms  to  somebody 
else.  Well,  that  immediately  brings  this 
house  within  the  definition  of  a  lodging- 
house  and  makes  all  these  byelaws  applic- 
able to  it,  and  when  you  come  to  such  a 
case  the  application  of  the  byelaws  seems  to 
me  to  be  unreasonable  to  the  last  extent. 
The  definition  of  "  landlord  "  embraces  the 

gersons  who  receives  the  rack-rent  of  the 
ouse.  Just  take  a  very  large  area,  for 
instance,  which  is  owned  by  a  great  land- 
lord. Probably  there  are  there  500  to  1,000 
houses  of  which  he  receives  the  rack-rent, 
and  for  every  one  of  which  he  would  be 
liable  as  a  lodging-house  within  the  mean- 
ing of  these  byelaws,  and  to  hold  that  he 
was  liable  because  every  one  of  these  houses 
is  not  thoroughly  cleansed  during  the  first 
week  in  April,  or  is  not  lime  washed  from 
top  to  bottom  during  the  first  week  in  April, 
would  impose  upon  the  landlord  in  such  a 
case  as  that  an  absoluteljr  intolerable 
burden,  and  one  against  which  all  good 
common  sense  and  all  instincts  of  fair  plaj 
rebel.  I  onl^  give  this  instance  because  it 
is  quite  within  the  extreme  instances  which 
may  be  given.  If  they  are  fairly  within  the 
scope  of  the  Act,  as  undoubtedly  that  one 
would  be,  it  is  only  by  pointing  out  the 
circumstances  of  the  byelaws  as  applied  in 
such  cases  that  one  sees  whether  or  not, 
taken  as  a  whole  and  as  applicable  all  round, 
they  are  reasonable.  If  tney  were  confined 
to  the  class  of  houses  occupied  in  the  same 
sort  of  way  as  common  lodging-houses,  of 
course  there  would  be  very  much  more  to 
be  said  in  their  favour*  but  even  there  I  agree 
with  my  lord  that  unless  the  person  who  is 
struck  at  is  a  person  who,  from  his  position 
and  from  his  relation  to  the  property,  oujo^ht 
to  know  exactly  what  his  tenants  are  doing, 
and  in  what  state  they  are  keeping  the 
house  and  so  on — unless  he  is  a  person  in 
that  position  it  would  be  quite  unfair  to  render 
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him  liable  without  his  having  had  notice  ot 
what  is  taking  place.  Now  Mr.  Courthope 
Munroe  defends — and  it  is  part  of  his  argii- 
ment  that  I  do  not  like  at  all,  and  that  I 
feel  bound  to  protest  against  on  great 
public  principles— a  good  d«il  of  this  by  say- 
ing **  On  !  these  bsrelaws  might  be  harsh  and 
improper  and  unjust  if  they  were  applied 
all  round  "  (and  they  might  in  some  ca.se6  be 
so) "  but  the  local  authorit^^  must  be  trusted 
only  to  put  the  law  in  motion  in  such  cases 
in  which  it  would  be  reasonable  to  do  so." 
Now,  to  begin  with,  the  borough  council  are 
not  the  only  persons  who  are  entitled  to  put 
the  law  in  motion— every  subject  of  the 
Crown  is.  And  to  goon  with,  I  donot  like  legis- 
lation which  is  felt  to  be  so  unfair^ api)lying  it 
all  round,  that  it  requires  to  be  justified  oy 
saying  that  in  particular  instances  it  will  not 
be  enforced.  I  think  that  is  as  bad  a 
ground  on  which  to  defend  le^lation  as 
you  could  very  well  have.  Now  I  pass  from 
that  part  of  the  case  just  to  say  one  word 
about  this  first  week  in  April.  Of  course  I 
feel  fully  the  force  of  a  great  deal  my  lord 
has  said.  One  constantly  knows  the 
principles  to  be  applied,  but  it  is  the  applica- 
tion OT  principles  which  causes  the  diniculty. 
What  Ifeel  in  this  particular  case  is  that  it 
is  hardly  right  to  sa^  that  this  can  be  a 
proper  period  because  it  is  fixed  by  the  local 
authority,  to  whom  great  discretion  is 
necessanlsr  committed,  if  it  does  lead,  in 
particular  instances,  which  are  not  chimerical 
at  all,  to  an  almost  preposterous  state  of  the 
law.  In  one  of  these  cases — I  think  it  is  the 
Islington  Case,  but  I  only  mention  it 
because  it  shows  that  sometimes  illustrations 
are  not  away  from  the  point— we  have  it 
mentioned  that  the  work  which  was  required 
to  bedone  would  takeacoupleof  men  from  ten 
days  to  a  fortnight,  working  all  day,  to  get 
through  it.  It  is  a  fact,  which  the  borough 
council  ought  to  have  known,  that  Easter 
does  very  commonly  fall  early  in  April,  so 
as  to  embrace  part  of  the  first  week  in  April 
within  its  operation.  I  am  told  that  in  this 
very  present  year  there  are  really  four  days 
out  of  the  seven  which  are  allowed  that  are 
practically  excluded^  and  one  knows  per- 
fectly well  that  it  is  all  very  well  to  talk 
about  four  days,  there  are  one  or  two  more 
days  on  which  the  British  workman  will  not 
work  if  he  can  help  it,  and  the  result,  as  it 
seems  to  me,  is  that  the  person  may  be 
called  upon  to  do  in  two  or  three  days  (and 
if  they  do  not  do  it  they  will  be  liable  to  a 
penalty)  that  which  would  be  sufficiently 
extensive  to  require  several  men  something 
between  a  week  and  a  fortnight.    I  do  not 
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think  that  a  byelaw  which  can  have  that 
operation  has  received  the  consideration  of 
its  applicability  to  practical  purposes  that 
it  ought  to  receive.  There  seems  to  me  to 
be  no  sort  of  difficulty  in  meeting  all  the 
objections  that  have  been  raised  to  these 
byelaws  and  in  making  them,  if  they  are 
recast,  really  reasonable.  For  the  reason  I 
have  mentioned,  it  seems  to  me  that  in  the 
tStepney  Case  it  is  clear  that  the  byelaw 
cannot  be  sustained.  With  regard  to  the 
other  case,  it  is  not  so  bad  a  case  because  the 
council  there  have  attempted  to  meet  some 
of  the  difficulties,  in  the  first  place  by  putting 
a  much  more  moderate  meaning  on  the 
word  "landlord"  ;  and,  in  the  second  place, 
by  attempting  to  provide  for  the  exemption 
of  the  operation  of  the  byelaws  of  certain 
cases  in  which  it  seems  reasonable  enough 
that  they  should  be  exempt,  but  it  has  not 
gone  far  enough  for  the  reasons  which  my 
lord  has  pointed  out.  Even  that  modified 
definition  of "  landlord ''  is  open  to  objection, 
and  I  quite  agree  in  the  criticisms  he  has 
passed  upon  that  and  upon  the  other  parts 
of  these  byelaws.  What  I  have  said  about 
the  first  week  in  April,  of  course  applies  to 
both  of  them.  I  do  not  say  it  is  impossible 
to  frame  a  set  of  byelaws  which  should  deal 
with  both  classes  of  teinements  together, 
and  I  should  be  very  far  from  saying  that  I 
should  hold  byelaws  to  be  wrong  or 
unreasonable  beoause  they  did  not  attempt 
to  distinguish  between  them,  but  I  should 
certainly  like  to  throw  out  for  the  considera- 
tion of  those  who  have  to  deal  with  this 
matter,  and  even  for  the  consideration  of  the 
Local  Qovemment  Board,  of  whom  we 
have  heard  so  much,  but  whose  approval 
cannot  make  that  reasonable  which  is 
unreasonable  in  itself,  whether,  if  model 
byelaws  are  to  be  framed,  it  would  not  be 
wiser  and  would  not  make  them  much  more 
satisfactory  if  the  two  perfectly  dijfferent 
classes  of  tenements  were  not  attempted  to 
be  dealt  with  and  comprised  in.  the  same 
legislation. 

Kennedy,  J. — I  have  come  to  the  same 
conclasion :  and  I  have  come  to  that  con- 
clusion witn  a  ^eat  deal  of  reluctance  from 
one  point  of  view,  and  that  is  this :  that  it 
is  the  health  of  the  helpless  that  is  very 
IflLTgely  protected  by  these  byelaws,  and  I 
cannot  help  thinking  that  a  good  maay  of 
the  points  that  have  been  taken  have  been 
points  which  do  not  occur  in  practice,  which 
raise  no  difficulty  in  practice,  and  in  which 
no  difficulty  would  arise  if  there  was  loyalty 
to  the  intentions  of  the  legislature  on  the 
part  of  those  who  raise  these  difficulties.    I 
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confess,  myself,  that  I  am  unable  to  see.  at 
the  same  time,  that  the  bvelaw  in  either 
case   could  be  supported  tor  the  reasons 
^ven  by  my  lord,  and  I  think  it  is  un- 
fortunate that  that  should  have  happened, 
because  one  knows  perfectly  well  (it  is  not 
disputed  here  and  cannot  be  disputed  any- 
where) that  persons  who  do  not  want  to 
face  liabilities  which  they  incur  by  keeping 
property  in  an  insanitary  state,  can  raise  a 
great  many  difficulties  if  they  will  only 
employ  intermediate  agents,  who  are  the 
only  persons  in  touch  with  the  tenants.    So 
it  is  -very  difficult,  I  believe,  and  I  can  quite 
understand,  to  frame  byelaws  which  snail, 
on  the  one  hand,  really  make  the  man  who 
has  got  the  profits,  as  the  law  intended  (for 
I  am  only  statins  what  I  understand  to  be 
the  law  under  the  statutes),  who  is  really 
receiving  the  high  rent  for  these  properties, 
responsible,  and  at  the  same  time,  of  course, 
prevent  a  possible  injustice,  which  is  equally 
to  be  deprecated,  of  a  person  who  is  loyally 
doing  his  best,  but  has  not  the  opportunity, 
from  being  attacked  by  summonses   ana 
found  liable  to  penalties  which  really  he 
coald  not  help.     It  is  very  difficult,  no 
doabt,  to  reconcile  the  two,  but  I  only  say, 
for  myself  entirely,  that  it  does  make  one 
inclined,  as  far  as  one  can  consistently  do  so 
with  justice,  to  take  a  liberal  and  generous 
view  of  the  efforts  of  public  bodies  who 
carry  out  this  great  sanitary  legislation,  and 
not  allow  either  private  greed  or  private 
carelessness  to  maintain  an  insanitai^  pro- 
perty.   I  cannot  help  thinking,  speaking  for 
mvself,    that    with    regard   to   the   word 
"landlord"  in  the  byelaw  in  the  Stepney 
Cascy  the  definition  of  the  word  is  one  which 
does  make  it  possible  that  a  person  who  is 
merely  a  rent  receiver,  who  has  let  to  a 
perfectly  respectable  tenant,  who  again  sub- 
lets in  lodgings,  should  be  held  responsible 
as  ultimate  landlord,  without  notice,  for  an 
unhealthy  condition  of  the  property.    You 
see  an  instance  of  the  imi>ortance  of  doing 
something,  because  in  this  case,  according 
to  paragraph  3,  when  the  appellant  visitea 
the  house  he  found  the  rooms  and  staircase 
dirty ;  and  he  again  visited  on  April  14th,  and 
he  found  the  same  state  of  dirt  in  this  place. 
All  I  can  hope  is  that  the  local  authority 
will  bear  in  mind  what  my  lord  and  my 
brother  Wills  have  said,  and  frame  a  bye- 
law  which  is  in  such  terms  as  will  avoid 
that  which  makes  the  present  one  unjust, 
namely,  making  a  person  responsible  who 
may  be  simply  landlord  in  the  sense  of 
being  the  ultimate  receiver  of  the  rent,  and 
has  an   apparently   perfectly    respectable 
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tenant,  who  is  anxious  to  see  that  the 
lodgings  when  he  lets  them  are  kept  in  a 
good  state,  and  takes  care  that  his  lodgers 
do  their  duty  and  keep  them  clean,  without 
fair  notice  to  him  of  any  failure  of  the  part 
of  those  who  are^  actually  managing  the 
premises  to  do  their  duty.  I  do  not  agree, 
speaking  personally  as  regards  myself,  and 
naturally  with  creat  respect  to  niy  brother 
Wills,  about  the  periods  within  which  the 
work  must  be  done.  I  cannot  help  thinking 
that  local  bodies,  who  know  the  local  needs 
and  who  express  the  desire  of  the  com- 
munity by  repi-esentation,  and  who  must 
know  their  business,  ought  not  to  be  lightly 
interfered  with  upon  matters  purely  of 
management  and  routine  such  as  this  is.  The 
first  week  in  April  has  been  found  by  one 
or  two  learned  magistrates  in  one  district  of 
London  not  to  be  unreasonable,  and  I  should 
not  have  been  inclined  myself  to  interfere 
with  any  period  the  local  authority  chose  to 
fix  if  they  are  the  appointed  representatives 
of  the  ratepayers.  With  regard  to  the  other 
case,  I  think  it  is  impossible  to  accept  as 
satisfactory,  in  the  sense  of  reasonableness, 
the  definition  there  of  "landlord."  I  will 
not  say  more,  having  said  that.  I  will  not 
express  my  personal  opinion  further  than  to 
say,  at  any  rate,  that  I  can  understand  the 
local  authorities  thinking  it  arguable  that 
"  landlord  "  there  did  mean  the  person  who 
was  really  in  touch  with  the  tenant.  I  say 
nothing  more.  They  must  make  it  more 
clear,  and  I  hope  they  will  adopt  the  recom- 
mendations of  my  lord  and  my  brother 
Wills,  if  they  do  consider  these  byelaws,  as 
to  how  far  they  could  not  confine  the 
lodgings  to  be  dealt  with  in  this  fashion  to 
lodgings  in  which  there  is  no  doubt  that  it 
is  pr9«ticall}r  impassible  to  ^t  at  the 
necessary  sanitary  results  by  action  against 
the  lodgers  or  occupants  of  one  or  two 
rooms. 

Appeal  in  Stiles  v,  Galinski  dis- 
missed, 
Apjjeal  in  Nokes  and  Nokes   v. 
Mayor,     etc.,     of     Islington 
allowed. 

Solicitors  for  the  appellant  in  the  first 
case  :  C.  V.  Young  k  Son. 

Solicitors  for  the  respondent  in  the  first 
case :  George  Vandamm  &  Co. 

Solicitors  for  the  appellants  in  the  second 
case :  Young  and  Cooper. 

Solicitor  for  the  respondents  in  the  second 
case :  A.  M.  Bramall. 
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PROBATE,    DIVORCE   AND   ADMIRALTY 
DIVISION. 


Febnuiin/  2,  1004. 

Williams  v.  Williams. 

Husband  and  wife  —  Separation  order- 
Summary  Jurisdiction  (Married  Wo- 
men) Ant,  1895  (58  &  59  Vict.  c.  39)— 
Order  made  at  adjourned  hearing  after 
recohabitation — Jurisdiction  of  justices 
—Condonation. 

A  voluntary  resumpUon  of  cohabitation 
jnits  an  end  to  all  2>revious  catise  of 
coniplaint  under  the  Summary  Juris- 
diction {Married  Wornen)  Act,  1895, 
and  therefore  if  on  tlie  hearing  of  a 
summons  for  desertion  the  court  of 
summary  jurisdiction  adjourns  the 
hearing  for  the  parties  to  make  up 
their  difterences,  and  the  j^rties  resume 
cohoMtatioUy  though  for  a  tims  only, 
no  order  under  the  Act  can  be  made 
upon  that  summons. 

Appeal  from  an  order  made  on  October 
28th,  1903,  by  the  court  of  summary  juris- 
diction in  and  for  the  county  borough  of 
Salford,  whereby  it  was  adjudicated  that 
the  apT)elIant  had  deserted  his  wife,  the 
respondent,  and  it  was  ordered  that  sne  be 
no  longer  bound  to  cohabit  with  him,  and 
that  he  should  pay  her  the  sum  of  10«.  a  week 
until  further  order,  and  should  also  pay 
6«.  for  the  costs  of  the  court. 

The  Ruromons  on  which  the  order  ap- 
pealed from  was  made  was  originally  return- 
able before  the  court  of  summary  jurisdic- 
tion on  August  14th,  1903,  and  alleged 
desertion. 

The  justices'  clerk's  notes  of  the  evidence 
given  on  the  hearing  on  August  14th,  1903, 
were  as  follows : 

"  Elizabeth  Williams  says— Defendant  is 
my  husband.  Married  since  16th  May  this 
-ear.  No  children.  I  had  the  defendant 
lere  for  assault,  and  he  was  bound  over  on 
the  19th  July.  I  live  at  2,  Edge  Place, 
Salford,  where  we  livexl  together.  He  left 
on  the  3rd  August,  and  took  all  he  could 
And,  his  bed  and  his  box.  It  was  my 
house.  He  has  gone  away.  He  has  often 
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said  he  would  go.    He  is  a  labourer  in  a 
laundry,  and  earns  about  28«.  a  week." 

The  husband  was  present  at  this  hear- 
ing and  defended  tne  case.  The  case 
was  adjourned  by  consent,  and  at  the 
suggestion  of  the  bench,  to  October  28th, 
1903. 

In  a  letter  written  by  the  justices'  clerk 
to  the  husband's  solicitor  the  clerk  stated 
that  he  believed  the  main  object  of  ad- 
journment was  to  give  the  parties  an  oppor- 
tunity of  making  terms  as  to  living  together 
again.  There  was  nothing  on  the  notes  at 
all  about  this. 

The  husband  made  an  affidavit  in  sup- 
port of  the  appeal,  in  which  he  swore  that 
the  adjournment  was  for  the  purpase  of 
giving  nim  and  his  wife  an  opportunity  of 
making  up  their  differences  and  resuming 
cohabitation,  in  which  case,  it  was  statea 
by  the  courtj  there  would  be  an  end  of  the 
matter.  This  affidavit  further  stated  that 
the  parties  resumed  cohabitation  on  August 
29th,  and  lived  and  cohabited  and  slept 
together  at  the  wife's  house  until  Septem- 
ber 27th.  On  that  day  there  was  a  slight 
dispute,  and  from  that  day  they  ceased  to 
sleep  together,  but  occupied  different  bed- 
rooms in  the  same  house.  On  October  28th 
the  wife,  without  any  previous  notice  to  the 
husband,  and  without  his  knowledge  or 
consent,  went  again  before  the  court  of 
summary  jurisdiction. 

The  justices'  clerk's  notes  of  her  evidence 
on  that  dav  were  as  follows  :  "Complainant 
says  her  husband  has  come  back  to  her 
house,  but  he  has  not  Mived  with'  her  for  a 
month,  and  has  provided  no  money  for 
some  time,  and  in  fact  they  are  living  sejia- 
rately,  though  he  will  insist  on  remaining 
in  her  house?' 

On  this  evidence  the  order  api^ealed  from 
was  made. 

On  November  3rd.  1903,  the  hasband  ap- 
plied to  the  court  ol  summary  jurisdiction 
for  a  summons  to  discharge  the  order  on 
the  ground  that  he  had  resumed  cohabita- 
tion since  the  date  of  the  adjournment  on 
August  14th,  and  htid  no  knowledge  that 
his  wife  was  going  to  apply  for  the  order  of 
October  28th,  and  that  he  had  a  good  de- 
fence on  the  merits  to  the  charge  of  deser- 
tion. The  court  refused  the  application  on 
the  ground  that  his  only  remedy  was  by 
appeal. 

«S'.  G,  Lus/iingtojiy  for  the  appellant.— The 
recohabitation  during  the  adjournment  con- 
doned the  offence  (if  any)  on  which  the 
summons  was  taken  out.  There  must  be  a 
subsisting  offence  at  the  time  the  order  is 
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made.  If,  after  an  order  made,  there  had 
been  a  voluntary  resumption  of  cohabita- 
tion, the  justices  would  nave  been  bound, 
on  proof  of  it,  to  have  discharged  the  order 
on  an  application  under  s.  7.  And  under 
the  repealed  enactments,  in  >vhich  there  was 
no  similar  provision,  a  voluntary  resump- 
tion of  cohabitation,  although  merely  tem- 
porary, of  itself  absolutely  discharged  the 
order  (Haddon  v.  Haddon  (1883),  18  Q.  B.  D. 
778  ;  51  J.  P.  486).  The  principle  of  that 
decision  is  applicable  to  show  that  recohabi- 
tation  is  an  answer  to  the  summons.  Under 
s.  6  condonation  is  an  answer  to  a  defence 
of  adulteij  on  the  part  of  the  wife  if  her 
adultery  is  raised  m  bar  of  making  an 
order. 
The  respondent  did  not  appear. 

Sir     Francis    Jeune    (President).— Al- 
though I  wish  that  we  could  have  heard 
an  argument  on  behalf  of  the  wife,  I  am 
quite   unable  to   see   any  answer   to  the 
argument  that  has  been  addressed  to  us  on 
bekalf  of  the  husband.     On  the  facts  it 
clearly  appears  that  during  the  ac(journ- 
ment  of  the  summons  before  the  court  of 
summary  jurisdiction,  and  before  the  order 
appealed  from  was    made  on  the  second 
hearing,  there  was  a  resumption  of  cohabi- 
tation.    Now,  what  was  the  effect  of  that  ? 
The  case  is  not  precisely  within  s.  7  of  the 
Act,  because  it  is  not  a  case  of  voluntary 
resumption    of    cohabitation    after   order 
made,  and  there  is  nothing  express  in  the 
Act  about  condonation  of  any  offence  on 
which  an  order  may  be  made  takin^^  place 
before  order  made.     But  in  my  opinion  the 
effect  of  the  recohabitation  in  this  case  was 
entirely  to  put  an  end  to  the  cause  of  the 
summons.     On    the   recohabitation   there 
was  an  end  of  the  previous  desertion  on 
principles  of  law  recognised  not  only  in 
this  court  but  in  all  courts  of  law  and 
equity.    In  Haddon  v.  Haddon^  supra,  it 
was  decided  upon  general  principles  tnat 
a  voluntary   resumption    of   cohabitation, 
though  merely  temporary,  absolutely  an- 
nulled an  order  made  under  s.  4  of  the 
Matrimonial   Causes    Act,    1878.     In  his 
judgment  in  that  case  Hawkins,  J.,  says : 
"  In  the  case  of  Bateman  v.  Countess  ofjStoss 
(1813),  1  Dow.  235,  Lord  Eldon,  speaking 
of  the  effect  of  the  reconciliation  of  mar- 
ried persons  after  a  separation,  held  the 
general  doctrine  to  be  clear  that  a  recon- 
ciliation  after   a   separation    entirely  did 
away  with  the  effects  of  it,  adding  that  this 
rested  upon  the  ground  of  public  policy,  as 
it  must  not   be   permitted  to  parties  to 
make  agreements  for  themselves  to  hold 
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good  whenever  they  chose  to  live  separate. 
1  am  not  aware  that  this  general  principle 
has  ever  been  dissented  from."  And 
Smith,  J.,  in  his  judgment,  after  stating 
the  law  as  administered  in  the  Divorce 
Court  to  be  that  upon  resumption  of  co- 
habitation a  deciee  theretofore  made  of 
judicial  separation  on  the  ground  of  cruelty 
comes  to  an  end,  says  :  "  The  reason  is  that 
the  resumption  of  cohabitation  puts  an  end 
to  the  cause  for  which  the  judicial  separa- 
tion was  granted;  and  after  such  resump- 
tion of  cohabitation,  if  proceedings  are 
taken  at  all,  they  must  be  taken  by  a 
fresh  suit."  The  decision  of  the  justices  in 
the  present  case  must  be  reversed. 

Barnes.  J.— I  am  of  the  same  opinion. 
The  last  clause  of  s.  7  of  the  Act  of  1895  is 
based  upon  the  principle  that  cohabitation 
puts  an  end  to  the  cause  of  complaint.  The 
desertion  in  this  c^  was  entirely  put  an 
end  to  by  recohabitation  before  the  order 
was  made. 

Appeal  allowed. 

Solicitors  for  the  appellant  :  Fielder, 
Le  Kiche  k  Co.,  for  E.  Desquesnes,  Sal- 
ford. 
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CENTRAL  criminal  COURT. 

(Before  the  Common  Sergeant.) 

March  2,  1904. 

11.  V.  Kauffman. 

Criminal  law  —  Abduction  of  girl  under 
eighteen— Evidence  of  inducement  to 
leave— Criminal  Law  Amendment  Act, 
1886  (48  &  49  Vict.  c.  69),  s.  7. 

To  sup2xyi*t  an  indictment  under  s,*l  of  the 
Criminal  Law  Amendment  Act,  1885, 
it  must  he  2^roved  that  the  r/irl  left  her 
home  in  consequence  of  som^e  persuasion, 
inducement  or  blandishment  held  out  to 
her  by  the  man.  It  is  not  sufficient  to 
prove  that  she  left  her  home  without 
any  inducefnent  from  t/ie  nian,  although 
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the  man  had  2>revwuslp  taken  her  about 
to  places  qf  entertainment  and  had 
had  connection  with  her. 

The  defendant  was  indicted  for  taking  on 
February  2nd,  1904,  an  unmarried  girl, 
Ellen  Brickley,  under  the  age  of  eighteen 
years,  out  of  the  pwse88ion  and  against 
the  will  of  her  mother,  with  intent  that 
such  girl  should  be  carnally  known  by 
him. 

Frampton  (CJuirles  Bray  with  him), 
appeared  on  behalf  of  the  prosecution. 

C  W,  Mathews^  appeared  for  the  defence. 

The  evidence  given  by  the  girl  Ellen 
Brickley  was  to  the  following  effect : 

I  live  with  my  mother  and  brother  at 
Holland  Dwellings.  I  shall  be  eighteen 
next  May.  I  first  met  the  defendant  in 
September,  1901.  He  spoke  to  me  and 
asked  me  to  have  a  drink.  I  had  a  drink 
with  him.  In  the  summer  of  1902  I  saw 
him,  but  not  to  speak  to.  In  September, 
1902, 1  saw  him  two  or  three  times  and  we 
went  for  walks  together.  I  told  him  then  I 
was  sixteen.  In  the  summer  of  1903  I  met 
him  often.  I  told  him  I  should  be 
seventeen  in  May  of  that  year.  In  October, 
1903,  I  met  him  casually  in  Leicester 
Souare.  He  asked  me  to  have  a  drink  ;  I 
refused.  He  gave  me  half-a-crown  to  treat 
myself.  Later  in  October  I  met  him  ;  he 
took  me  to  a  music-hall :  we  afterwards 
went  and  had  supper  at  a  foreign  restaurant. 
I  drank  whiskey.  Then  we  went  to  Govent 
Garden,  and  he  took  me  into  a  shop  where 
he  was  employed  and  had  connection  with 
me.  I  next  saw  him  on  Ghristmas  Eve. 
The  next  time  I  saw  him  was  on  February 
1st  this  year,  when  we  went  for  a  walk 
together.  On  Febiiiary  2nd,  we  met  at 
about  seven  o'clock ;  after  having  some 
refreshment  we  went  to  a  music-hall. 
Afterwards  we  had  more  refreshments.  I 
told  him  it  was  too  late  for  me  to  go  home. 
He  asked  me  if  I  would  not  go  home:  I  said 
I  did  not  like  to  as  I  was  afraia.  The 
defendant  said  to  me,  "  Why  don't  you  go 
home"?  I  said,  "  I  don't  like  to."  He  said, 
**  I  don't  know  what  to  do  ;  I  will  try  and 
find  a  place  for  you."  We  drove  to  a  street 
off  Tottenham  Gourt  Road,  and  he  tried  to 
get  me  a  room  there,  but  could  not.  We 
then  drove  to  a  hotel  near  Leicester  Square, 
where  we  went  in  and  had  a  room,  ana 
stayed  together  for  two  nights.  On  Feb- 
ruary 4th  we  went  to  some  rooms  in 
Lambeth    Palace   Road,    where   we   lived 
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together  till  February  6th,  when  my  brother 
came  and  took  me  home  with  him. 

Cross-examined.— The  meeting  on  Feb- 
ruary 1st  was  brought  about  by  me  sending 
a  letter  to  the  defendant,  telling  him  where 

I  would  meet  him.  I  made  the  appoint- 
ment to  see  him  next  day.    It  was  about 

II  o'clock  when  we  came  out  of  the  music- 
hall,  and  about  11.30  when  he  asked  me  to 
go  home  and  I  said  I  was  afraid.  When 
the  defendant  could  not  get  a  room  for  me 
he  asked  me  to  ^  home  a^n.  I  said,  *'  I 
am  afraid  to  go  home ;  rather  than  go  home 
I  will  stay  in  the  streets  all  night.  Next 
day  he  asked  me  to  go  home.  I  said,  '*  I 
don't  want  to."  He  asked  me  more  than 
once  to  go  home,  and  I  said  I  did  not  want 
to  do  so. 

At  the  close  of  the  case  for  the  pro- 
secution, Mathetvs  submitted  there  was 
no  evidence  to  go  to  the  jury  of  any 
abduction. 

Bray  submitted  that  the  whole  conduct 
of  the  defendant  showed  that  be  induced 
and  invited  the  girl  to  leave  her  home.  He 
had  been  following  her  about  for  three 
years,  taking  her  to  music-halls,  plying  her 
with  drinks,  so  that  the  moment  she  be- 
came annoyed  at  anything  at  home  she 
went  to  him.  The  defendant  was  the 
motive  cause  of  the  girl  leaving.  On  the 
night  of  February  2nd  she  would  have 
returned  home  if  she  had  not  been  afraid. 
The  defendant  was  the  cause  of  her  being 
afraid.  In  B,  v.  Oli^  (1866),  10  Cox  G.  G. 
402,  Bbamwell,  B.,  said  it  did  not  matter 
whether  the  girl  wanted  to  leave  or  not. 
The  girl  would  not  have  left  home  if  she 
had  not  been  convinced  that  the  defendant 
would  kee])  her.    If  it  had  not  been  for  the 

Erisoner  the  girl  would  not  have  left  her 
ome,  so  he  mu^t  have  induced  her  to  leave. 
Anyone  dealing  with  an  unmarried  girl  did 
so  at  his  peril. 

The  GoMMON  Sergeant.— If  the  defen- 
dant has  by  any  inducement  or  blandish- 
ment persuaded  the  girl  to  leave  her  home, 
he  is  liable  under  this  statute;  but  if  she  ran 
away  without  his  asking  her  to  do  so,  he  is 
not  liable.  In  B,  v.  Olifier^  aupra^  there 
was  evidence  of  persuasion  by  the  man.  In 
that  case  Bramwell,  B.,  says,  ''I  am  of 
opinion  that  if  a  young  woman  leaves  her 
father's  house  without  any  persuasion,  in- 
ducement or  blandishment  held  out  to  her 
by  a  man,  so  tJiat  she  has  got  fairly  a^nv 
from  home,  and  then  goes  to  him,  although 
it  may  be  his  moral  duty  to  return  her  to 
her  parent's  custody,  yet  his  not  doing  so  is 
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no  infringement  of  this  Act  of  Parliament, 
for  the  Act  does  not  say  he  shall  restore  her, 
bat  only  that  he  shall  not  take  her  away. 
It  is,  however,  equally  clear  that  if  the  girl, 
acting  ander  his  persuasion,  leaves  her 
fathePs  house,  although  he  is  not  present 
at  the  moment,  ^ret  if  he  avails  himself  of 
that  leaving,  which  took  place  at  his  per- 
snasion,  that  would  be  a  taking  her  out  of 
her  father's  possession,  because  the  per- 
suasion would  be  the  motive  cause  of  her 
leaving."  That  all  commends  itself  to  one's 
mind.  Is  there  any  evidence  here  of  any 
suggestion  from  the  defendant  that  the  girl 
should  leave  her  home  7  In  the  case  of  a 
young  woman  of  this  age  there  must  be  in 
some  sense  a  "taking"  of  her  out  of  the 
control  of  her  parent  or  person  having 
charge  of  her.  I  do  not  think  that  there  is 
any  evidence  here  that  the  defendant  took 
her  awav  from  her  parent.  She  left  her 
home  of  her  own  free  will  to  join  a  man  she 
had  liad  connection  with  before.  There  is 
no  evidence  of  taking  her  away. 

Hot  guilty. 

Solicitor  for  prosecution  :  Harrv  Wilson. 
Solicitor  for  defence  :  Percy  J.  H.  Robin- 
son. 


e8  J.  p.  190. 

CITY    OF    WINCHESTER    QUARTER    SESSIONS. 


(Before     the     Recorder,    Charles 
A.  S.  Garland,  Esq.) 

March  12, 1904. 

UxBRiDOE   Union  v.  New   Winchester 
Union. 

Poor  law—Order  of  removal— Grounds  of 
removal  — Settlement  by  estoppel  — 
Former  order  coniirmed  on  appeal  on 
technical  grounds  —  Effect  of  former 
order  so  confirmed  as  against  all  the 
world. 

E,  //.,  a  pauper^  uhm  Oy  order  of  two  justices 
of  the  county  of  jDevon,  on  March  3n/, 
1896,  adjudged  to  be  last  legally  settled 
in  the  parish  of  N.  in  the  U,  Union, 
The  guardians  oj  the  U.  Union  am)ealed  to 
quarter  sessions  against  the  said  justices^ 
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order,  but  the  appeal  was  dismissed  on 
technical  graunas  and  the  order  was 
confirmed,  E.  L,  subsequently  became 
chargeable  to  the  W,  Union  as  a  lunatic, 
and  an  order  of  justices  was  obtained,  on 
November  \Zth,  1903,  against  the  U, 
Union,  the  grouiuis  of  which  order  set 
up  the  before-mentioned  order  of  March 
Zrd,  1896. 

U2X)n  appeaJ,  of  the  U,  Union  to  W,  quarter 
sessions,  the  Recorder 

Held,  that  an  abortive  am^eal  a{fainst  an 
order  of  removed  not  heard  on  its  m^ts 
does  not  affect  the  order  so  a^  to  rob  it  of 
its  in  rem  eject, 

G,  W,  Ricketts,  appeared  for  the  appel- 
lants. 

Ma^nwrran,  K.C.,  and  R,  H,  Simirumds^ 
for  the  respondents. 

The  facts  of  the  case  and  arguments  are 
fully  shown  in  the  Recorder's  judgment, 
which  was  as  follows  : 

This  is  an  appeal  by  the  guardians  of  the 
poor  of  the  Uxbridge  Union  against  an 
order  made  on  November  13th,  1903,  by  the 
Winchester  justices,  adjudging  the  last  le^al 
settlement  of  a  certain  pauper  lunatic, 
named  Emma  Lamb,  otherwise  Bertha 
Forrester  Timmins,  to  be  in  the  parish  of 
Norwood  in  the  Uxbridge  Union,  and 
adiud^ng  the  said  guardians  therefor  to  be 
liable  in  respect  of  certain  expenses  already 
incurred  by  the  Winchester  Guardians  in 
and  about  the  maintenance  of  the  said 
pauper  lunatic  in  the  county  asylum,  and 
also  in  respect  to  expenses  to  be  incurred  in 
future. 

The  justices  based  their  decision  upon  the 
ground  that  the  pauper's  settlement  had 
been  adjudged  to  be  in  the  Uxbridge  Union 
by  an  order  of  justices  acting  in  and  for 
the  county  of  Devon,  dated  March  3rd, 
1896,  such  order  never  having  been  success- 
fully appealed  against,  and  upon  the  further 
ground  that  the  said  lunatic  had  not  been 
shown  to  have  done  any  act  subsequent  to 
such  order  of  March  3rd,  1896,  to  gain  a 
legal  settlement  elsewhere. 

The  present  appeal  is  based  upon  several 
grounds,  but  the  only  three  to  wnich  I  need 
refer  are  as  follow:  "(6)  That  the  said 
lunatic  is  settled  in  the  parish  of  St.  Luke, 
in  the  borough  of  Chelsea,  in  the  county  of 
London,  b^r  residence  as  a  deserted  woman 
in  that  parish  for  three  vears  and  upwards 
previous  to  the  month  of  July,  1894,  by  the 
provisions  of  24  <k  25  Vict  c.  55,  s.  3 ;  29  & 
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30  Vict  c.  113,  s.  17  ;  and  39  «k  40  Vict.  c.  61, 
8. 34,  and  has  not  since  acquired  a  settlement 
in  any  other  parish  by  residence  or  other- 
wise, such  residence  in  the  said  parish  of 
St.  Luke,  Chelsea,  being  in  such  manner  and 
under  such  circumstances  in  each  of  such 
years  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  her 
irremovable."  "  (7)  That  the  said  order  was 
made  and  proceeded  on  the  ground  that  the 
settlement  of  the  said  pauper  lunatic  had 
been  formerly  adjudged  to  be  in  the  said 
parish  of  Norwood,  by  an  order  made  under 
the  hands  and  seals  of  O.  Bradshaw,  Esq., 
and  Charles  J.  Webber,  Esq.,  two  of  his 
Majesty's  justices  of  the  peace,  acting  in 
and  for  the  county  of  Devon,  bearing  date 
of  March  3rd,  1896,  acainst  which  no 
appeal  has  been  successfully  prosecuted." 
"(8^  That  an  appeal  was  entered  against  the 
said  order  of  March  3rd,  1896,  to  the  next 
general  quarter  sessions  of  the  peace  in  and 
tor  the  said  county  of  Devon,  which  appeal 
came  on  for  hearing  on  June  30th  then  next 
following,  and  was  not  entertained  by  the 
said  court,  and  was  not  heard  on  the  merits, 
and  was  dismissed  by  reason  of  the  fact 
that  the  notice  and  grounds  of  the  said 
appeal  had  not  been  delivered  within  the 
time  required  by  law." 

It  was  proved  before  me  that  the  order  of 
the  Devon  justices  was  in  fact  attacked  by 
an  endeavour  to  appeal  and  have  the  matter 
reheard  on  its  merits  at  quarter  sessions,  but 
such  endeavour  failed  upon  a  preliminary 
technical  objection,  and  that  the  ca.se  was 
not  reheard  or  argued  upon  its  merits,  and 
the  main  point  for  me  to  decide— in  fact  by 
the  mutual  understanding  between  the 
parties  practically  the  only  point  upon 
which  this  appeal  stands  or  falls— is  whether 
in  the  above  circumstances  the  order  of 
March  3rd,  1896,  is  such  an  order  as  to  be 
conclusive  against  all  the  world  as  to  the 
said  pauper's  settlement.  Does  it^  in  the 
words  of  Ellenborouoh,  L.C.J.,  in  H,  v. 
InhcUntants  of  Corsham  (1809),  11  East, 
390,  amount  to  a  statutable  certiiicate  of  the 
pauper's  settlement  1 

Tne  proposition  of  law  that  such  an  order 
as  the  one  we  are  dealing  with,  would,  in 
the  absence  of  any  attempt  on  the  part 
of  the  Uxbridgc  Union  to  appeal  against 
the  same,  be  conclusive  in  rem^  was 
accepted  by  counsel  on  both  sides,  and 
upon  the  decided  cases  I  am  satisfied  that 
is  so  {R,  V.  Corsham  InhahitantSy  supra; 
B.  V.  Kenilworth  Inhabitants  (1788),  2  T.  R. 
698 ;  see  Archbold's  Poor  Law,  last  edition, 
p.  734). 
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Mr.  Macmo7'ran  contended  that  the  fact 
that  the  Uxbridge  Guardians  had  attempted 
an  abortive  appeal  which  failed  through  the 
omission  on  tneir  part  to  sufficiently  comply 
with  the  preliminary  steps  necessary  to  the 
hearing  of  such  appeal  was  immaterial,  and 
no  more  affected  the  value  of  the  order  so 
attacked  than  if  there  had  been  no  attempt 
to  appeal  at  all.  Mr.  Jiicketts,  on  the  other 
hand,  contended  that  such  attempted  appeal 
whicn  was  never  thrashed  out  on  its  merits 
precluded  the  estoppel  otherwise  arising 
out  of  the  order.  Authorities  were  cited, 
but  none,  so  far  as  I  can  see,  directly  bear- 
ing upon  the  point.  Mr.  Macmorran^  as  I 
understand,  means  that  such  an  order  as 
this  not  reversed  on  appeal  is  conclusive. 
Mr.  RickettSy  on  the  other  hand,  would 
maintain  that  such  conclusiveness  did  not 
attach  unless  such  order  was  passively 
acquiesced  in.  He  relied  upon  the  case 
of  R.  V.  Inhabitants  of  Macclesfield  (1849), 
13  9.  B.  881 ;  19  L.  J.  M.  C.  38,  as  estab- 
lishing his  proposition.  The  difficulty 
arises,  I  think,  through  the  somewhat 
ambiguous  expression,  "Order  unappealed 
a^nst,"  which  is  used  by  the  judges  in  the 
different  cases.  The  appellants  contend 
that  what  is  meant  thereby  is  that  an  order 
is  not  so  "  unappealed  against "  so  long  as 
an  appeal  of  some  sort  nas  in  fact  been 
instituted.  But  it  seems  to  me  in  accord- 
ance with  principle  and  common  sense,  that 
if  the  validity  of  the  order  is^  unimpeach- 
able in  the  case  of  no  appeal  being  launched 
at  all,  it  should  not  be  any  less  so  by  reason 
merely  of  an  attempt  at  an  appeal,  though 
the  same  may  have  failed  through  the 
appellants'  irregularity,  whether  arising 
from  carelessness  or  any  other  cause,  in 
some  cases,  possibly,  actual  intention. 
Even  if  the  principle  involved  were  one  of 
estoppel  inf^ partes  only,  I  question  whether 
an  attempt  to  appeal  failing,  for  example, 
through  lack  of  proper  care  and  diligence, 
would  entitle  the  party  so  at  fault  to  escape 
the  estoppel.  The  estoppel  here,  however, 
is  not  merely  inter  partes^  it  is  an  estoppel 
in  rem  (see  R.  v.  Corsham^  supra^  wnere 
the  parties  were  neither  of  them  parties 
concerned  with  the  order  in  Question). 
With  regard  to  the  case  reliea  on  by- 
Mr.  Ricketts  as  concluding  the  point  in  his 
favour,  that  is  to  say,  R,  v.  Macclesjieldy 
supray  the  question  there  was  whether, 
seeing  that  an  attempt  at  appeal  had  failed 
upon  technical  grounds,  the  appellants  were 
thereby  precluded  from  prosecuting  another. 
That  case  Avas  decided  when  there  were  two 
opportunities  of  appealing  against  a  removal 
order,  one  within  a  limit^  period  aiter  the 
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order  (see  3  &  4  Will.  4,  c.  76,  s.  79), 
and  the  other  after  the  actual  removal 
(see  14  Car.  2,  c.  12),  and  what  the  court 
decided  was  that  technical  failure  qiua  the 
first  did  not  preclude  proceeding  with  the 
second.  That  is  to  say,  tho  court  were  not 
functio  officio.  This  case  could  perhaps 
have  been  more  appropriately  cited  in  con- 
nection with  an  attempt  to  get  the  Devon 
justices  to  hear  a  second  appeal,  though  as 
the  law  now  stands,  not  with  any  success 
(see  R.  V.  Oundlt  (1842),  3  Q.  B.  353  n  ; 
11  L.  J.  M.  C.  79  ;  R,  v.  Y(yrk9h%rt  JJ.  (1842), 
11  L.  J.  M.  a  80;  and  11  ck  12  Vict.  c.  31, 
the  Act  now  regulating  such  appeal  pro- 
cedure). I  am  unable  to  regard  tnis  autho- 
rity as  deciding  the  point  now  contended 
for.  I  notice  that,  in  tne  case  of  Inhabitants 
ofChxdbury  v.  Chipping  Faringdon,  2  Salk. 
487,  Holt,  C.J.,  is  reported  to  have  held 
that  the  order  of  justices  for  the  removal  of  a 
pauper  is  a  determination  of  the  right  against 
all  persons  till  it  be  reversed.  Those  are  the 
words  actually  reported  as  part  of  the 
decision,  and  would  be  sufficient  to  carry 
Mr.  Macnwrran^s  proposition.  But  whether 
that  case  can  be  taken  as  itself  decisive  of 
the  point  or  not,  I  am  of  opinion,  after 
carefully  considering  the  various  authori- 
ties which  I  have  been  able  to  discover  upon 
the  matter  and  those  also  to  which  I  have 
been  referred,  that  an  abortive  appeal  not 
heard  on  its  merits  does  not  affect  the 
original  order  so  as  to  rob  it  of  its  in  rem 
eflPect.  That  being  so,  this  ai)peal  substan- 
tially fails. 

I  ana  asked,  however,  by  Mr.  RickettSy 
to  consider  whether  a  settlement  subsequent 
to  July,  1896,  has  not  been  acquired  in  the 
parish  of  Chelsea.  This  necessitates  the 
amendment  of  the  grounds  of  appeal,  and 
to  the  extent  of  adding  an  entirely  new 
ground.  I  have  power  so  to  add  a  new 
ground  (see  R.  v.  Inhabitants  of  Llangenny 
(1863),  32  L.  J.  M.  C.  265 ;  4  B.  &  S.  311), 
and  I  think  I  ought  so  to  do,  or  otherwise 
the  effect  may  be  that  the  Uxbridge  Union 
may  be  compelled  to  accept  for  the  future 
the  burden  of  this  pauper,  when  in  fact, 

Sjrhaps,  Chelsea  ought  really  so  to  do. 
ut  I  think  I  can  only  allow  this  amend- 
ment upon  the  tenns  of  the  Uxbridge  Union 
paying  the  respondents  their  taxed  costs 
ah*eady  incurred.  Had  this  question  of  a 
later  settlement  been  raised  at  an  earlier 
period,  the  Winchester  Giiardians  might 
and  probably  would  have  assisted  Uxbridge 
in  locating  this  pauper  where  she  rightly 
and  properly  should  be,  and  so  the  expenses 
involved  in  this  appeal,  fought,  as  I  said 
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before,  solely  upon  this  point  of  law,  upon 
which  the  appellants  have  not  succeeded, 
would  have  been  saved.  I  am  asked,  I  under- 
stand, to  state  a  case  for  the  opinion  of  the 
High  Court,  and  I  readily  assent  to  do  so.  I 
therefore  give  judgment  for  the  respondents, 
and  confirm  the  order  with  costs  subject  to 
the  appellants  electing  to  amend,  which 
amenament  I  allow  upon  the  terms  I  have 
stated  ;  and  in  the  event  of  such  leave  for 
amendment  being  accepted  the  parties  will, 
I  assume,  come  before  me  again.  I  consent, 
if  still  desired  so  to  do,  to  state  a  case  for 
the  decision  of  the  High  Court  upon  the 
point  of  law  upon  which  this  appeal  was 
argued.  I  will,  if  necessary,  adjourn  these 
sessions  to  enable  the  parties  to  appear 
before  me  again. 

Ricketts  then  formally  applied  for  a  case 
to  be  stated,  and  the  Recorder  agreed. 

Appeal  dismissed  with  costs  ujxm  tej'ms 
that  if  appellants  desire  to  amend  grounds 
of  appeal  by  adding  neiv  ground^  they  niay 
do  so  ujxm  payment  of  costs. 

Case  to  be  stated  for  ojnnion  of  the  High 
Court. 


Solicitor  for  appellants  :  Woodbridge. 
Solicitors  for  respondents  :  Faithfull  and 
Davy. 
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Rating  —  Factory  —  Machinery  —  Tenant's 
machinery  not  affixed  to  the  freehold — 
Principle  of  assessment  —  Costs  of 
appeal. 

Where  machinery  has  been  placed  on  pre- 
mises toith  toe  object  of  making  them  fit 
for  the  particular  purpose  for  which 
they  are  used  {but  is  'not  affiled  to  the 
freehold)^  the  premises  are  asussahle  to 
the  poor  rate  at  the  rent  which  a  tenant 
from  year  to  year  would  give  for  the 
premises  as  they  stand,  including  the 
right  to  use  such  machinery, 

Giff&id  V.  Chard  Union  (1890),  6  T,  L.  R, 
431 ;  C.  A.,  followed. 

This  was  one  of  fifty-two  appeals,  which 
raised  an  important  question  of  rating  law, 
viz.,  the  principle  upon  which  machinery 
belonging  to  a  tenant  should  be  taken  into 
account  m  determining  the  rateable  value 
of  the  premises.  It  ai)peared  that  the 
appellant  was  the  occupier  from  year  to 
year  of  certain  engineering  works  at  Huns- 
let  at  a  rental  of  £28  per  annum.  He  had 
previously  occupied  such  works,  which  were 
admitted  to  be  somewhat  old  and  dilapi- 
dated, for  ten  years,  under  a  lease  at  a 
rental  of  £26,  and  they  had  hitherto  been 
assessed  at  £39  gross  and  £22  rateable.  In 
October,  1903,  a  new  valuation  list  was 
made,  in  which  the  assessment  of  the  appel- 
lant's premises  was  increased  to  £67  gross 
and  £45  rateable.  The  large  increase  in 
this  and  other  assessments  was  due  to  the 
fact  that  the  assessment  committee  had 
instructed  their  valuer  to  frame  his  valua- 
tion, in  the  case  of  premises  containing 
tenant's  machinery,  upon  a  different  basis 
to  that  hitherto  adopted  in  the  township, 
viz.,  upon  that  explained  by  the  Recorder  m 
the  course  of  his  judgment.  The  appellant 
now  appealed ;  and  contended  pnmarOy 
that  the  respondents  had  adopted  a  wrone 
principle  of  law  in  valuing  the  premises  and 
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the  machinery  upon  them,  which  belonged 
to  him  and  not  to  his  landlord ;  he  also  said 
that,  even  if  such  principle  was  correct,  the 
figures  arrived  at  by  the  respondents  were 
too  high. 

Boyle,  K.C.,  Ryde  and  Simpson,  for  the 
appellant. 

Scott  Fox,  K.C.,  and  Jeeves,  for  the  re- 
spondents. 

A  large  quantity  of  expert  evidence  was 
called. 

The  Recorder  (E.  Tindal  Atkin- 
son, K.C.),  in  a  considered  judgment, 
after  stating  the  facts,  proceeded  :  The 
importance  of  the  case  is  certainly  not  in 
the  amount  involved,  but  it  has  been  fought 
at  considerable  length  for  the  purpose  of 
settling  an  important  principle  upon  which 
the  assessment  of  a  large  number  of  \etj 
important  works  in  the  Hunslet  Union  will 
depend.  The  question  involved  is  the 
settlement  of  the  mode  in  which  machinenr, 
such  as  this  is  admitted  to  be,  can  be  made 
avsdlable  for  the  purposes  of  poor  law 
assessment.  Machinery  by  itself  is  not  the 
subject  of  rating.  If  fixed  to  the  freehold, 
either  as  the  landlord's  or  as  the  tenant's 
fixture,  it  is,  for  the  purpose  of  bein^  rated, 
a  part  of  the  freehold,  and  no  difficulty 
arises.  Where  the  plant  and  machinery  are 
not  affixed  to  the  freehold,  but  have  been 
placed  on  the  premises  to  be  rated  for  the 
purpose  of  making,  and  do  make,  the 
premises  fit  for  the  particular  purpose  for 
which  they  are  used  (to  use  Lord  Esher's 
words)  "they  then  are  capable  of  being  taken 
into  account  in  ascertaining  the  rateable 
value  of  such  premises."  In  this  case  the 
machinery  belonging  to  the  tenant,  and 
which  is  at  present  on  the  premises  in 
question,  is  admitted  to  come  within  the 
above  category,  and  it  is  common  ground 
between  the  parties  to  this  appeal  that  this 
machinery  has,  in  soine  way,  to  be  taken 
into  account  in  arriving  at  the  rateable 
value.  The  point  that  has  been  so  strenu- 
ously fought  in  this  case  is,  in  what  way  is 
it  to  be  made  available.  The  appellant 
contends  that  the  value  of  the  user  of  this 
machinerv  in  connection  with  the  occupa- 
tion of  the  premises,  ought  not  to  be  con- 
sidered, but  that  the  question  of  the  benefit 
must  be  limited  to  the  advantage  derived 
from  the  fact  that  the  machinery  affords 
proof  of  the  convenience  of  the  building  for 
the  purpose  of  the  business,  and  a  possible 
value  from  the  tenant  being  able  to  take  it 
in  situ.  The  respondents,  on  the  other 
hand,  say  that  the  only  way  in  which  you 
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can  properly  take  machinery  into  account, 
is  by  taking  the  hereditament  as  you  find  it, 
furnished  and  equipped  with  the  necessary 
machinery,  and  ascertaining  what  is  the 
rent  which  a  tenant  from  year  to  year  will 
give  for  such  premises  as  they  stand,  in- 
cluding, of  course,  the  right  to  use  what  he 
finds  there.  It  is  extraordinary  how  little 
decisive  authority  there  is  on  the  point. 
The  earlier  authorities  which  have  been 
quoted  are  of  little  or  no  assistance  in  this 
regard}  although  exceedingly  valuable  on 
the  pK>int  as  to  what  sort  of  machinery  may 
be  treated  as  adding  to  the  rateable  value ; 
and  in  the  leading  authority  on  the  above 
point,  the  Court  of  Appeal,  in  the  case  of 
the  Tyne  BoUer  Works  Co.  (1886).  18  Q.  B.  D. 
81  ;  ^1  J.  P.  420,  carefully  and  deliberately 
refrained  from  expressing  any  opinion  on 
the  method  by  which  value  was  to  be 
ascertained.  In  the  case  of  B.  v.  Haslam 
(1851),  17  Q.  B.  220 ;  15  J.  P.  642.  in  dealing 
with  the  case  of  the  large  charaoers  placed 
upon  the  premises  used  as  chemical  works, 
Patterson,  J.,  said :  "We  do  not  think  it 
necessary  to  determine  whether  the  cham- 
bers erected  on  the  appellant's  premises  are 
or  are  not  annexed  to  the  freehold,  because 
we  are  of  opinion  that  according  to  the 
principle  laid  down  in  toe  various  cases  on 
the  suDJect,  the  rateable  value  of  the  pre- 
mises is  undoubtedly  increased  bv  the  use 
of  those  chambers,  showing  tnat  that 
learned  judge  was  of  opinion  that  the 
additional  value  of  the  hereditament  was  in 
respect  of  the  user  of  the  plant  in  Question, 
ana  not  merely  in  consequence  oi  its  ex- 
istence. The  only  case  which  can  be  called 
a  direct  authority  on  this  point  is  the  case 
of  Giford  V.  The  Chard  Union  (1890), 
6  T.  L.  R.  431,  [C.  A.].  I  have,  however, 
been  furnished  with  a  print  setting  out  the 
case  as  stated  by  the  (quarter  sessions,  the 
proceedings  in  the  Divisional  Court,  and  in 
the  Court  of  Appeal.  It  is  most  important 
to  see  what  was  the  contention  adopted  by 
the  sessions,  and  what  were  the  questions 
submitted  to  the  court.  In  paragraph  19  of 
the  case  there  are  set  out  the  findings  of  the 
sessions.  They  found^  first,  that  the 
machinery  had  been  nghtly  taken  into 
consideration  in  arriving  at  the  rateable 
value,  and,  secondly,  "that  the  premises 
were  accordingly  assessable  to  the  poor  rate 
at  the  amonnt  at  which  they  woula  let  to  a 
tenant  from  year  to  year  as  a  goin^  concern 
of  a  lace  factory  equipped  with  such 
machinery  as  was  essential  to  its  user  as 
such  factory."  There  were  two  questions 
submitted  to  the  court,  first,  whether  the 
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machinery  was  to  be  taken  into  account 
at  allj  secondly,  whether,  assuming  it 
was,  it  was  taken  into  consideration 
upon  the  proper  principle.  Now  it  is 
clear  that  not  one,  but  both  of  these 
questions  would  have  to  be  answered 
if  the  first  question  was  answered  in 
the  affirmative.  The  only  point  argued 
was  the  first  one.  The  Divisional  C^urt 
and  the  Court  of  Appeal  answered  that 
question  in  the  affirmative,  and,  as  they 
affirmed  the  order  of  the  sessions,  it  must 
be  taken  that  they  answered  the  second 
question  in  the  affirmative  also — that  the 
sessions  had  taken  into  account  the 
machinery  on  the  proper  principle,  namely, 
of  rent  wnich  would  be  paid  for  a  factory 
equipped  with  such  machinery.  The  obser- 
vations in  the  judgment  of  Lord  Eshes  in 
this  case  in  tne  Court  of  Appeal,  as  re- 
ported in  the  Times  Law  Reports,  namely, 
"  that  machinery,  whether  fixed  to  the  free- 
hold or  not,  if  necessary  to  the  use  of  the 
premises  as  such,  and  going  to  make  up  the 
value  for  which  the  rent  was  i)aid,  mignt  be 
taken  into  account,''  show  clearly,  to  my 
mind,  that  he  was  referring  to  the  user  of 
both  premises  and  machinery  as  the  factor 
in  the  production  of  the  rent.  Two  main 
objections  which  have  been  urged  by  Mr. 
Boyle  to  the  principle  adopted  oy  the  re- 
spondents are,  first,  that  in  adopting  it  you 
will  be  rating  machinery;  secondly,  that 
the  tenant  buys  the  machinery,  and  yet  has 
to  pay  the  landlord  rent  for  it.  As  to  the 
first  objection,  I  think  the  answer  is  that  to 
take  the  value  which  machinery  may  add  to 
the  letting  value  of  the  premises  is  not 
to  take  the  value  of  the  machinery;  the 
added  rent  has  no  fixed  relation  to  the 
value  of  the  machinery.  It  is  quite  true 
you  may  have  cases  where  the  added  value 
to  the  rent  may  very  closely  approximate 
to  the  hiring  value  of  the  machinery — 
where,  for  instance,  the  machinery  is  new, 
and  the  building  is  such  that  every  advan- 
tage is  gained  from  the  machines  by  the 
construction  and  character  of  the  bunding 
itself— in  such  case  you  might  arrive  at  the 
added  value  by  taking  the  hiring  value  of 
the  machinery  on  a  percentage  basis.  But 
in  most  cases  it  would  not  at  all  be  the  fact 
that  the  two  things  would  be  the  same.  If 
new  machinery  is  put  into  old  and  incon- 
venient  buildings,  where  the  full  benefit  of 
the  machinery  could  not  be  j^ained,  no 
tenant  would  give,  as  an  addition,  a  ^ye 
per  cent,  rental  on  the  value  of  the 
machinery,  or  calculate  the  rent  he  offered 
on  any  sucn  a  basis.  Indeed  the  premises  in 
this  case  afiford  an  illustration  of  what  I 
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mean.  Evidence  has  been  given  that, 
owing  to  the  lowness  of  the  rooms,  full 
power  cannot  be  obtained  to  drive  the 
machinery,  which  has  the  effect  of  detract- 
ing from  the  value  of  the  machinery  as 
applied  to  this  building.  The  vice  of  the 
way  in  which  the  Recorder  dealt  with  the 
valuation  in  the  case  of  Crockett  v.  Northamp- 
ton Union  was  that  he  had  not  considered 
what  was  the  rental  value  of  the  premises 
with  the  addition  of  the  machinery,  but 
had  arrived  at  the  value  of  the  latter  inde- 
pendently of  any  connection  with  the  pre- 
mises themselves.  The  second  point  urged 
by  Mr.  Boyle  was  that  the  tenant  buys  the 
machinery,  and  yet  has  to  pay  the  landlord 
rent  for  it.  I  think  this  involves  the  con- 
sideration of  the  facts  of  the  particular 
tenancy  in  question,  which  I  think  is  fal- 
lacious. The  question  is,  not  what  this 
tenant  has  done  in  the  purchase,  or  whose 
propertjr,  in  this  case,  the  machinery  is. 
For  rating  purposes  you  must  take  the 
premises  as  you  find  them,  permanently 
equipped  as  engineering  works,  with  all  the 
necessary  appliances  and  machines  :  as  it 
stands,  what  is  the  rent  1  and  the  answer 
to  this  question  shows  you  what  is  the 
rateable  value.  I  am  of  ojjinion,  therefore, 
that  the  principle  by  which  the  rateable 
value  is  to  be  ascertained  in  this  case  is 
that  contended  for  by  the  respondents, 
namely,  that  in  ascertaining  the  rent  you 
must  take  into  account  the  value  of  the 
user  of  the  machinery  as  contributing  to  the 
rental  value  of  the  freehold  ;  but  in  saying 
this,  I  am  far  from  saying  that  such  value 
is  to  be  arrived  at  by  taking  the  cost  or 
value  of  the  machinery,  putting  a  per- 
centage on  such  value,  and  adding  it  to  the 
rent.  The  increase  of  value  due  to  the 
machinery  may  and  will  vary  in  each  case, 
owinij  to  a  number  of  causes  such  as  I 
have  indicated.  I  have  now  to  apply  these 
principles  to  the  case  before  me.  I  find 
the  net  rental  value  of  the  land,  buildings, 
and  landlord's  fixtures,  without  the  rest  of 
the  machinery,  at  £21.  To  this  has  to 
be  added  what  the  tenant  would  give  by 
way  of  additional  rent  for  these  premises, 
equipped,  as  they  are,  with  the  machinery 
in  them,  including  the  right  of  user.  This 
I  estimate  roughly  at  £10  a  year,  making 
the  net  rateable  value  £31  and  the  gross 
£46. 

The  Recorder  expressed  his  willingness 
to  state  a  case,  if  the  appellant  desired 
to  take  the  opinion  of  a  higner  court  upon 
the  question  of  principle  decided  against 

172 


68  J.  P.  191. 

him,  and  he  accordingly  fixed  the  alternative 
values  of  £39  gross  and  £26  net  as  the 
proper  assessment  in  the  event  of  a  suc- 
cessful appeal. 

The  question  of  costs  was  then  discussed, 
and  the  Recorder  intimated  that  the  ap- 
pellant, having  failed  upon  the  question  of 
principle,  ought  to  pay  the  respondents' 
costs. 

Thereupon  Ryde  submitted  that,  as  the 
assessment  had  in  fact  been  reduced,  even 
when  calculated  according  to  the  principle 
contended  for  by  the  respondents,  the  ap- 
pellant had  succeeded  on  the  appeal,  and 
could  not  be  ordered  to  pay  the  respon- 
dents' costs  either  under  s.  4  of  the  Foor 
Relief  Act,  1743,  or  under  the  corresponding 
section  of  Baines'  Act. 

Ultimately  no  order  was  made  as  to 
costs. 

Solicitors  for  appellant :  Day  and  Yew- 
dall,  Leeds. 

Solicitors  for  respondents :  Emsley,  Son 
and  Smith,  Leeds. 
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Northampton  Corporation  v.  Ellen. 

Water  supply — Water  rate — Corporation- 
Power  to  charge  at  difierent  rates 
— Whether  water  rate  is  a  "rate" — 
Northampton  Waterworks  Act,  1884 — 
Northampton  (Extension)  Order,  1900. 

The  corporation  purchased  the  undertaking 
of  the  Northampton  Wateruforks  Co,, 
tmder  the  provisions  of  the  Northamp- 
ton Wat-erworks  Act,  1884,  which 
by  s.  36  empowered  them,  to  charge  for 
the  supjdy  of  water  for  domestic  use  to 
cLny  dwelling-hoVfSe  a  sum  not  exceed- 
ing Ih  jyer  cent,  per  annum  on  the  net 
rateable  value  of  such  dwelling-house. 
By  the  water  company's  special  Act  of 
1861,  it  was  provided  tJuU  *^the  com- 
pany may  from  time  to  tim^  supply  any 
jyerson  vnth  water  for  any  purpose  for 
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which  such  supply  may  he  required^  for 
such  remuneratton^  and  upon  such 
terms  and  conditions,  cw  shall  be  axfreed 
upon  between  the  company  a^d  the 
j^erson  desirous  of  having  such  supply 
of  boater  J  under  a  special  agreemeni^^ 
and  that  power  vhis  by  the  Act  of  1884 
transferred  to  the  2^<iintifs,  There 
was  no  express  provision  in  either  of 
tAe  Acts  requiring  equality  of  ratitig 
in  respect  of  the  supply  of  water.  The 
corporation  charged  for  tht  sujyply  of 
tvater  for  domestic  purposes  at  the  rat^ 
of  7i  per  cent,  upon  the  net  rateable 
txdue  of  the  dwelhng-houses  in  one  part 
of  their 'district,  and  at  the  rate  of 
O  per  cent,  in  another  part. 

Held,  that  the  corporation  vfere  not  bound 
-under  s.  36  of  the  Act  of  1884,  to  charge 
Jot  water  at  an  equal  rate  in  the  pound 
to  all  consumers. 

Decision  of  Biqham,  J.  {reported  66  J.  P. 
744),  reversed. 

By  the  Northampton  /^Extension)  Order^ 
1900,  the  boundaries  of  the  borough 
were  extended,  and  it  was  provided  by 
Article  36  of  that  Order  that  the  general 
district  rate  to  be  levied  in  the  added 
part  should  not  in  any  one  year  during 
a  period  of  ten  years,  exceed  such  an 
amount  in  the  pound  a*,  "  when  added 
to  the  poor  rate,  and  to  the  borough 
rate  and  any  oilier  rate  made  by  the 
corporation "  in  the  same  year,  would 
make  up  a  total  rate  of  bs.  6d.  in  t/ie 
pound. 

Held  (affirming  the  decision  of  Bigham,  J., 
supra),  that  the  water  rate  was  not  a 
"  rate  ^  within  the  meaning  of  the  words 
*^any  other  rate"  in  the  Order. 

Appeal  of  the  plaintiffs  from  the  judg- 
ment of  Bigham,  J.,  upon  the  following 
special  case  stated  by  consent  of  the 
parties. 

1.  The  above-named  plaintiffs  seek  to 
recover  from  the  defendant,  who  is  a  burgess 
and  ratepayer  of  the  borough  of  Northamp- 
ton, the  sum  of  £1  4«.  M.,  being  the  amount 
of  a  quarterly  instalment  of  an  annual  water 
rate  lor  the  supply  of  water  for  domestic 
use  to  his  dwelling-house  situate  at  Kings- 
thorpe,  a  district  which  has  formed  part  of 
an  area  of  supply  since  1861,  and  was  in- 
corporated with  the  county  borough  of 
Northampton  by  the  Northampton  (Exten- 
sion) Order,  1900,  hereinafter  referred  to. 
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2.  The  following  is  a  copy  of  the  demand 
made  upon  the  defendant  by  the  plain- 
tiffs: 

"  Water  Rate  Demand  Note. 

"  No.  1,400.  £  R.   d. 

"  The  Northampton  Corporation 
reauest  payment  from  Mr.  F. 
Ellen,  address  Queen's  Park 
Parade,  of  one  quarter's  water 
rate,  paying  to  September  29th, 
1901         14    9 

"  Fittings  account  

"Arrears  due       


"The  collector  is  only  required  to  call 
once  for  this  rate. 

"  Rates  may  be  paid  at  the  Water  Office, 
Town  Hall,  from  9  a.m.  to  5  p.m.,  except 
Saturday,  9  a.m.  to  12.30  p.m. 

"  Every  receipt  must  be  on  the  printed 
official  form  and  signed  by  the  collector. 

"  The  above  rates  are  now  due  and  payable 
forthwith. 

"  By  order  of  the  corporation. 

"Cap.  xvii.,  8.  71.— Persons  removing 
without  giving  notice  to  the  corporation  will 
be  liable  for  the  rate  to  the  next  quarter 
day  after  their  quitting  the  premises. 

"  Please  bring  this  notice  with  you." 

3.  The  said  sum  of  £1  4s,  9d.  is  made  up 
as  follows,  that  is  to  say : 

£  s.  d. 

One  quarter's  instalment  of  an 
annual  rate  of  7^  per  cent, 
upon  a  rateable  value  of  £64...    10    3 

One  quarter's  instalment  of  an 
annual  rate  of  ISs.  being  an 
extra  charge  for  one  bath  and 
two  water-closets,  each  assessed 
at  6«.  per  annum         0    4    6 


Total 


...    £14    9 


Of  the  above  items  the  defendant  only 
disputes  the  sum  of  £l  Os.  3d. 

4.  The  said  disputed  sum  of  £1  Os.  3d.  is 
demanded  under  the  following  circum- 
stances : 

5.  In  1884  the  plaintiffs,  in  pursuance  of 
powers  conferred  on  them  by  s.  19  of  the 
Northampton  Waterworks  Act,  1882  (here- 
inafter called  "  the  Act  of  1882  "),  purchased 
the  undertaking  of  the  Northampton  Water- 
works Company,  which  company  was  in- 
corporated Dy  the  Northampton  Water- 
works Act,   1861  (hereinafter  called  "the 
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Act  of  1861").  The  said  purchase  was 
effected  by  the  Northampton  Waterworks 
Act,  1884  (hereinafter  called  "  the  Act  of 
1884"). 

By  8.  10  of  the  Act  of  1884  the  Act  of 
1861  and  the  Act  of  1882  were  enacted  to  be 
read  and  have  effect  as  if  the  plaintiffs  had 
been  named  therein  instead  of  the  company, 
subject  to  certain  exceptions  which  are  not 
material  to  this  case.  All  of  the  said  Acts 
are  exhibits  hereto  and  together  with  the 
Northampton  (Extension)  Order,  1900,  here- 
inafter referred  to,  form  the  authority  for 
the  rates  imposed  b)r  the  plaintiffs  for  the 
supply  of  water  within  the  area  designated 
in  tne  said  Acts. 

7.  The  plaintiffs*  rate  for  the  supply  of 
water  for  domestic  use  is  based  on  s.  36  of 
the  Act  of  1884  which  repeals  s.  49  of  the 
Act  of  1861  (by  which  rates  varying  with 
different  rateable  values  were  authorised). 
The  said  section  empowers  the  plaintiffs 
"to  charge  for  the  supply  of  water  for 
domestic  use  to  any  dwelling-house  a  sum 
not  exceeding  seven  and  a  half  per  cent. 
per  annum  on  the  net  rateable  value  of 
such  dwelling-house  as  ascertained  by  the 
valuation  list  in  force  at  the  commencement 
of  the  quarter  during  which  the  water  rate 
becomes  payable,  or  if  there  be  no  such  list 
then  on  the  net  rateable  value  of  such 
dwelling-house  as  the  same  is  assessed  to 
the  last  poor  rate." 

8.  There  is  no  section  in  this  or  any  of 
the  aforesaid  Acts  which  gives  any  specific 
directions  or  powers  as  to  either  equality  or 
differentiation  of  rating. 

9.  Other  parte  of  the  Act  of  1884  material 
to  this  case  are- 
Section  20,  which  provides  in  sub-section 

(2)  as  follows  :  "  Anjr  moneys  borrowed 
in  manner  by  this  section  authorised  shall 
be  a  charge  on  the  net  revenue  of  the  water 
undertaking  and  on  the  district  fund  and 
general  district  rate  or  some  or  one  of  them 
and  such  revenue  fund  and  rate  shall  be 
deemed  to  be  the  local  rate  within  the 
meaning  and  for  the  purposes  of  the  Local 
Loans  Act,  1875." 

Section  24,  which  provides  the  order  in 
which  the  plaintiffs  are  to  apply  all  moneys 
received  by  them  on  account  of  revenue  and 
enacti)  that  any  balance  remaining  in  any 
year  after  payment  of  the  working  and 
management  expenses,  interest  on  loans  and 
instalmente  to  the  sinking  fund,  shall  be 
carried  to  the  district  fund. 

Section  25,  which  is  as  follows:  "If  in 

any  year  the  amount  standing  to  the  credit 

of  the  water  account  be  insufficient  for  the 

payment  of  the  charges   thereon  and  the 
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execution  of  this  Act  in  relation  to  the 
water  undertaking,  the  deficiency  shall  be 
made  up  out  of  the  general  district  rate  by 
carrying  an  adequate  sum  therefrom  to  the 
credit  of  the  water  account,  and  the  corpora- 
tion from  time  to  time  in  preparing  the 
estimates  of  the  amount  required  in  their 
judgnient  to  be  raised  by  means  of  a  general 
district  rate  for  the  purposes  of  the  borough 
may  include  therein  such  sums  (if  any)  as 
in  the  judgment  of  the  corporation  are 
necessary  to  be  provided  in  aid  of  the 
deficiency  from  time  to  time  arising  as 
aforesaid  in  the  water  account,  and  snail 
collect  the  same  as  part  of  such  general 
district  rate." 

10.  The  defendant's  dwelling-house  in 
respect  of  which  the  demand  set  out  in 
paragraph  2  hereof  is  made  is  and  has 
always  oeen  situate  within  the  plaintiffs' 
statutory  area  of  supply,  and  the  plaintiffs 
do  not  contend  that  any  spe^ciai  circum- 
stances exist  rendering  the  said  dwelling- 
house  less  favourably  situated  than  the 
other  dwelling-houses  within  the  said  area 
for  purposes  of  supply  or  of  rating.  The 
defendant  has,  since  the  commencement  of 
his  occupation  of  the  said  dwelling-house 
until  June  24th,  1901,  paid  a  water  rate 
of  7^  per  cent,  on  the  net  rateable  value. 

11.  In  the  year  1900  the  boundaries  of  the 
then  borougn  of  Northampton  were  ex- 
tended so  as  to  include  among  other  areas 
that  part  of  Kingsthorpe  in  which  the 
defendant's  said  dwelling-house  is  situate. 
Such  extension  was  effect^  by  the  North- 
ampton (Extension)  Order,  1900  (herein- 
after called  "  the  order ")  contained  in  the 
Local  Government  Board's  Provisional 
Orders  Confirmation  (No.  14)  Act,  1900  (a 
print  of  which  is  an  exhibit  hereunto). 

12.  By  Article  XL  of  the  order  the  Acte 
of  1861,  1882  and  1884  were  made  applic- 
able to  the  borouffh  of  Northampton  as 
extended  by  the  order. 

13.  Other  articles  of  the  order  material 
to  this  case  are — 

Article  Xll. — "All  byelaws  and  regula- 
tions and  every  list  of  tolls  and  table  of 
fees  and  (mymcnte  and  scale  of  charges  made 
by  the  corporation  which  at  the  commence- 
ment of  this  order  are  in  force  in  the 
existing  borough  shall  thenceforth  apply  to 
the  borough  until  or  except  in  so  far  as  any 
such  byelaws,  regulations  or  list  of  tolls  or 
table  of  fees  and  paymente  and  scale  of 
charges  may  be  altered  or  repealed. 

Article  XVI.— "All  the  property  vested 
in  the  corporation  at  the  commencement  of 
this  order  for  the  benefit  of  the  existing 
borough  shall  be  held  by  the  corporation 
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for  the*  benefit  of  the  borough,  and  the 
corporation  shall  hold,  enjoy  and  exercise 
for  the  benefit  of  the  borouffh  all  the  powers 
which  at  the  date  aforesaid  are  exciseable 
by  or  vested  in  the  corporation  for  the 
benefit  of  the  existing  borough,  and  all 
liabilities  which  on  the  date  aforesaid 
attached  to  the  corporation  in  respect  of 
the  existing  borough  shall  from  and  after 
that  date  attach  to  them  in  respect  of  the 
borough." 

Article  XXXVI.,  the  material  parts  of 
which  are  as  follows :  "  The  general  district 
rates  to  be  levied  in  the  added  part  of 
.  .  .  Kingsthorpe  .  .  .  shall  not  in 
any  one  year  during  a  period  of  ten  years 
from  the  commencement  of  this  order 
exceed  such  an  amount  in  the  pound  as, 
when  added  to  the  poor  rate  and  to  the 
borough  rate  and  any  other  rate  made  by 
the  corporation  in  the  same  year,  will  in 
resi)ect  of  the  assessment  of  any  heredita- 
ment included  in  any  such  rate  make  up 
.  ...  In  the  case  of  the  added  part  of 
Kingsthorpe  a  total  rate  of  five  shillings 
aad  sixpence  on  each  pound  of  the  rateable 
value  of  such  hereditament    .    .    .    ." 

14.  From  the  commencement  of  the 
op»eration  of  the  said  order  up  to  the  present 
time  the  rates  levied  in  the  added  part  of 
Kingsthorpe  (other  than  the  water  rate) 
have  continuously  amounted  and  now 
amount  to  5^.  6d,  in  the  £. 

15.  In  pursuance  of  their  powers  under 
the  aforesaid  Acts  and  Order  the  plaintiffs 
from  the  commencement  of  the  said  Order 
until  June  24th,  1901,  continued  to 
demand  a  water  rate  of  7^  per  centum 
per  annum  from  the  defendant  and  from 
all  other  domestic  consumers  both  in  the 
old  borough  and  the  added  parts. 

16.  On  and  after  the  said  June  24th,  1901, 
the  plaintiffs  reduced  the  water  rate  from 
7i  to  5  per  centum  per  annum  in  the  case  of 
those  of  the  said  domestic  consumers  within 
the  boundaries  of  the  old  borough,  but 
retained  the  said  rate  of  7^  per  cent,  in 
the  case  of  the  defendant  and  all  other 
of  the  said  domestic  consumers  in  the 
added  parts,  including  the  added  part  of 
Kingsthorpe. 

17.  This  differentiation  of  the  water  rate 
was  effected  by  the  plaintiffs  in  accordance 
with  a  recommendation  adopted  b^  the 
Northampton  town  council,  on  April  1st. 
1901,  the  material  part  of  which  adopted 
recommendation  is  as  follows  : 

"To  reduce  the  charge  of  7i  per  cent 
upon  the  rateable  value  to  5  per  cent,  the 
deficiency  to  be  met  out  of  the  district  rate. 
As  the  district  rate  for  this  purpose  will 
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only  be  chargeable  within  the  old  borough 
it  is  obvious  that  the  reduction  oiiffht  to 
apply  only  to  the  old  borouffh  until  such 
time  as  the  rates  on  the  newly  added  por- 
tion cease  to  be  differential.  It  is  estimated 
that  this  reduction  will  leave  a  sum  of 
about  £3,500  to  be  contributed  out  of  the 
district  rate  of  the  old  borough." 

18.  The  plaintiffs  state  that  they  deem  it 
equitable  to  effect  the  said  reduction  on  the 
ground  that  a  large  amount  of  property  in 
the  borough  of  Northampton,  which  is  rate- 
able to  the  poor  and  district  rates,  and 
which  benefits  by  the  presence  of  an 
adeauate  public  water  supply  for  fire  extin- 
guisning  and  sanitary  purpases  does  not 
pay  anything  towards  the  cost  of  the  water 
undertaking  because  the  owners  and  occu- 
piers of  the  said  property  do  not  in  respect 
of  the  same  take  the  water  supply  of  the 
plaintiffs.  As  a  means  of  enforcing  con- 
tribution from  the  said  owners  and  occu- 
piers, the  plaintiffs  have  adopted  the  said 
reduction  so  that  the  said  owners  and  occu- 
piers within  the  old  borough  will,  by  their 
contributions  to  the  district  rate  fund  have 
to  make  good  any  deficiency  created  by  the 
said  reduction  of  the  water  rate. 

19.  There  are  in  the  added  parts  a  number 
of  residents  who  do  not  take  the  plaintiffs' 
water  supply  for  domestic  purposes,  and 
whose  property  is  therefore  not  subject  to 
the  payment  of  water  rate. 

20.  The  plaintiffs  contend  that  they  are 
entitled  to  refrain  from  reducing  the  water 
rate  in  the  added  parts  from  the  7^  per 
cent  now  levied  inasmuch  as  the  ratepayers 
in  the  said  added  parts  being  privileged 
from  an  increase  in  the  district  rate  for  a 
period  of  ten  years  (which  period  has  not 
yet  elapsed)  the  said  ratepayers  would  bear 
no  part  of  the  extra  burden  that  might  be 
thrown  upon  the  district  rate  of  the  old 
borough  by  reason  of  any  deficiency  result- 
ing from  such  reduction. 

21.  The  defendant  contends,  first— That 
the  said  water  rate  is  a  rate  within  the 
meaning  of  Article  XXXVI.  of  the  order 
as  set  forth  in  i)aragraph  13  hereof,  and  that 
inasmuch  as  the  poor,  borough  and  general 
district  rates  payable  by  him  amount  together 
to  the  maximum  sum  of  5«.  Qd,  in  the  pound 
fixed  by  the  said  order,  the  plaintiffs  are 
not  entitled  to  recover  from  nim  the  said 
sum  of  £1  0«.  3d.  or  any  other  sum  in 
respect  of  water  rate. 

22.  Secondly — The  defendant  contends  in 
the  alternative  that  if  he  be  chargeable  with 
a  water  rate  the  plaintiffs  are  not  authorised 
to  demand  of  him  a  higher  rate  than  that 
demanded  in  respect  of  domestic  consumers 
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in  the  old  borough  taking  a  similar  supply 
under  similar  circumstances,  either  upon  the 
contention  of  the  plaintiffs  set  forth  herein 
or  at  all.  The  defendant's  contention  is 
that  the  differentiation  of  the  water  rate  as 
effected  by  the  plaintiffs  is  contrary  to  the 
terms  and  intention  of  the  Northampton 
(Extension)  Order,  1900 ;  that  it  is  not 
authorised  by  the  Acts  of  1861, 1882  or  1884 ; 
and  that  such  differentiation  is  in  breach 
of  the  general  law  of  the  realm ;  and  the 
defendant  claims  that  the  plaintiffs  are 
bound  to  place  all  domestic  consumers  in 
the  borough  on  an  equality  save  in  so  far 
as  express  statutory  power  may  authorise 
otherwise. 

23.  Thirdly— The  defendant  contends  that 
the  plaintiffs  are  not  authorised  to  estimate 
for  a  deficiency  on  the  waater  account  as  set 
forth  in  paragraphs  16,  17  and  18  hereof  for 
the  reasons  therein  stated,  either  accom- 
panied by  the  aforesaid  differentiation  or 
not  so  accompanied. 

24.  The  questions  for  the  opinion  of  the 
court  are — 

1.  Whether  the  plaintiffs  are  entitled  to 
differentiate  the  water  rate  as  hereinbefore 
set  forth. 

2.  Whether  the  plaintiffs  are  entitled  to 
demand  a  water  rate  of  the  defendant 
within  the  period  of  ten  years  from  the 
commencement  of  the  extension  order  so 
long  as  the  rates  payable  by  the  defendant, 
exclusive  of  water  rate,  amount  to  5«.  6d,  in 
the£. 

3.  Whether  the  plaintiffs  are  entitled  to 
reduce  the  water  rate  for  the  purpose  of 
creating  a  deficiency  on  the  grounds  herein- 
before stated. 

If  the  court  answer  the  above  questions, 
more  particularly  the  first,  in  the  affirma- 
tive, the  parties  herein  will  respectfully 
submit  thatjudgment  should  be  entered  for 
the  plaintiffs.  If  the  court  answer  the 
same,  more  particularly  the  first,  in  the 
native,  the  parties  herein  will  respectfully 
submit  that  judgment  be  entered  for  the 
defendant. 

BiGHAM,  J.,  answered  the  first  and  third 
questions  in  the  negative,  and  the  second 
question  in  the  affirmative  ;  he  therefore 
gave  judgment  for  the  defendant. 

By  s.  59  of  the  Northampton  Waterworks 
Act,  1861,  "The  company  may  from  time  to 
time  supply  anv  person  with  water  for  any 
purpose  for  which  such  supply  may  be 
required,  for  such  remuneration  and  upon 
such  terms  and  conditions  as  shall  be 
agreed  upon  between  the  company  and  the 
person  desirous  of  having  such  supply  of 
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water,  under  a  special  agreement."  (The 
power  conferred  on  the  company  by  this 
section  was  transferred  to  the  corporation 
by  s.  10  of  the  Act  of  1884,  supra.) 

C.  il.  Eussdl,  K.C.,  and  TF.  Jiyland 
Adkins,  for  the  plaintiffs.— The  learned 
judge  was  wrong  in  holding  that  the  plain- 
tiffs were  bound  to  charge  an  equal  per- 
centage to  all  consumers  of  water  for 
domestic  purposes  within  the  borough. 
There  is  no  express  provision  in  any  of 
the  statutes  relating  to  the  water  under- 
taking which  provides  that  there  must  be 
equality  of  rating,  and  there  is  no  section 
from^  which  such  an  obligation  can  be 
implied.  In  the  absence  of  any  such  pro- 
vision, the  plaintiffs  are  entitled  to  differ- 
entiate between  consumers  of  water  so  long 
as  they  keep  within  the  maximum  rate 
fixed  by  the  Act.  A  charge  made  for  a 
supply  of  water  is  not  a  **  rate "  within  the 
proper  meaning  of  that  term,  and  there  is 
no  analogy  between  such  a  charge  and  the 
poor  rate.  The  cost  of  supplying  water  to 
nouses  in  one  part  of  the  borough  may  be 
greater  than  in  another  part,  and  the 
plaintiffs  are  entitled  to  adjust  the  charge 
according  to  the  circumstances.  Under  s.  59 
of  the  Act  of  1861,  the  company  had  power 
"  to  supply  any  person  witn  water  for  any 
purpose  for  which  such  supply  may  be 
required  for  such  remuneration  and  upon 
such  terms  as  may  be  agreed  upon,"  and  by 
s.  10  of  the  Act  of  1884  that  power  was 
transferred  to  the  corporation.  The  plain- 
tiffs, therefore,  have  power  to  make  special 
agreements  for  the  supply  of  water  at  anv 
price.  That  is  entirely  inconsistent  with 
the  existence  of  an  obligation  to  charge  an 
equal  rate  to  all  consumers.  The  words 
"  any  other  rate  "  in  Article  XXXVL  of  the 
Provisional  Order  do  not  include  a  water 
rate,  but  refer  only  to  rates  for  public  pur- 
poses. They  referred  to  Uungerjord 
Market  Co.  v.  City  Steamboat  Co.  (1860), 
3  E.  <k  E.  365,  and  Dohhs  v.  Grand  Junction 
Watervxyrki  Co.  (1883),  9  App.  Cas.  49; 
48  J.  P.  5. 

Horace  Avery ^  K.C.,  and  Forder  Lampard 
(Bernard  Campion  with  themV  for  the 
defendant. — The  considerations  which  appl v 
to  a  water  company  differ  from  those  wnich 
appl  V  to  a  pubnc  authority  which  has  power 
to  charge  any  deficit  arising  on  its  water 
undertaking  against  the  general  district 
rate.  But  dealing  with  the  corporation  as 
being  in  the  same  position  as  a  water  com- 
pany, upon  the  true  construction  of  s.  36  of 
the  Act  of  1884,  there  is  an  obligation  to 
rate  all  consumers  at  an  equal  rate  in  the 
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Sound.  In  that  section  the  words  "any 
welling-house ''  mean  all  dwelling-houses, 
and  the  meaning  of  the  section  is  that  an 
equal  charge,  not  exceeding  1\  per  cent.,  is 
to  be  made  for  all  dwelling-houses.  If  the 
plaintiff's  contention  is  correct,  they  could 
charge  different  rates  in  respect  of  clifferent 
dwelling-houses  in  the  same  street,  although 
they  were  of  the  same  value  and  all  the 
circumstances  were  precisely  similar.  It 
cannot  have  been  tne  intention  of  the 
le^lature  to  give  them  power  to  do  that. 
It  has  never  yet  been  contended  that  a 
water  authority  has  power  to  charge  differ- 
ent rates  in  different  areas  in  the  absence  of 
special  provisions  for  that  purpose;  but, 
even  assuming  that  the  plaintiffs  have  the 
power  to  differentiate  oetween  different 
parts  of  their  district  on  account  of  special 
circumstances,  such  as  the  greater  cost  of 
supply,  they  must  show  that  there  is  good 
reason  for  charging  a  different  rate.  That 
is  not  shown  in  this  case.  The  reason  given 
here  is  contrary  to  Article  XXXVI.  of  the 
Provisional  Order.  The  plaintiffs  have 
deliberatel  V  charged  a  lower  rate  in  the  old 
borough  tor  l^e  purpose  of  creating  a 
deficiency  on  the  water  undertaking,  to  be 
made  up  out  of  the  general  district  rate. 
That  is  a  breach  of  Article  XXXVI.,  and  is 
intended  to  deprive  the  ratepayers  of  the 
aidded  area  of  the  chance  of  their  rates 
falling  below  5«.  Qd,  in  the  £.  The  plain 
tiffs  have  no  right  to  deliberately  create  a 
deficiency  in  that  way. 

C.  A,  Bti89ellj  K.C.,  in  reply. 

Lord  Alvebstonb,  L.C.J.— There  is  no 
doubt  about  the  very  ^reat  importance  of 
the  point  raised  in  this  case,  and  if  the 
judgment  of  my  brother  Bigham  is  to  stand 
upon  the  main  point,  I  understand  it  to  be 
a  simple  and  clear  judgment  that  by  virtue 
of  the  provisions  of  s.  36  of  the  Act  of 
1884,  and  the  other  statutory  provisions  to 
which  reference  has  been  made,  there  is  no 
power  to  differentiate  between  different 
persons  who  have  to  pay  the  water  rate. 
That  is  a  decision  of  very  great  importance. 
That  view  is  one  which  to  my  knowledge 
has  been  suggested  from  time  to  time  dur- 
ing the  last  twenty  years,  but  which,  as  far 
as  I  know,  has  never  before  received 
judicial  sanction,  at  any  rate  in  the  way  in 
which  Bigham,  J.,  has  put  it.  I  was  anxious 
to  ascertain  whether  or  not  there  were 
reasons  given  in  that  judgment  founded 
upon  any  of  the  considerations  that  have 
been  urged  before  us  by  Mr.  Avory,  because 
of  course  there  is  a  great  deal  to  be  said, 
primd  facie,   for   equality  of   charges  in 
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respect  of  such  things  as  the  public  supply 
of  water.  But  I  have  come  to  a  very  clear 
conclusion  that  the  particular  defence  raised 
by  this  defendant  is  not  open  to  him,  and 
that  so  far  as  the  questions  have  been 
argued  in  order  to  show  that  there  is  an 
answer  to  this  claim,  unless  the  judgment  of 
Bigham,  J.,  that  there  should  be  equality 
in  the  charges  can  stand,  the  other  defences 
oujD^ht  not  to  be  raised  by  the  defendant.  I 
think  it  will  be  convenient  if  I  state  briefly 
what  I  understand  the  point  to  be  and 
then  refer  to  the  arguments  which  have  been 
very  clearly  and  ably  urged  before  us.  The 
action  was  brought  to  recover  £1  4«.  9d.,  of 
which  £1  08.  3d.  was  made  up  by  one 
quarter's  instalment  of  an  annual  rate  at 

a  per  cent,  upon  the  rateable  value  of  £54. 
9W  the  defendant  does  not  question  that 
he  is  liable  upon  the  £54,  that  7^  per  cent, 
is  properly  calculated,  or  that  that  per  cen- 
tage  IS  within  the  maximum  power  which 
is  given  to  the  corporation  by  s.  36  of  the 
Act.  But  he  says  that  if  he  pays  7^  per 
cent,  everyone  else  must  pay  7i  per  cent., 
and  that  if  the  corporation  do  not  charge 
everyone  else  at  7j  per  cent,  they  cannot 
recover  7i  per  cent,  against  him.  I  do  not 
think  he  goes  so  far  as  to  say  that  the 
corporation  cannot  recover  anything  against 
him,  because  the  case  has  been  argued  on 
the  basis  that  he  would  be  willing  to  pay 
5  per  cent,  but  not  7^  per  cent.  Under 
those  circumstances,  Mr.  Avory  says,  first 
of  all,  that  the  corporation  cannot,  if  thej 
are  simply  relying  upon  their  power  to 
charge  under  such  statutory  powers  as  these, 
charge  anything  except  at  an  equal  rate  or 
percentage  in  the  case  of  all  the  persons 
who  have  not  made  an  agreement  with 
them  ;  and  further,  he  raises  the  point  that 
by  virtue  of  the  Provisional  Order  which 
added  Kingsthorpe  to  Northampton,  the 
total  rates  in  Kingsthorpe  were,  for  a  period 
of  ten  years,  not  to  exceed  6«.  6d.  in  the  £. 
Now,  Mr.  Avory  has  said  that  the  effect  of 
only  charging  5  per  cent,  in  the  old  borough 
of  Northampton  would  be  that  there  woidd 
be  a  larger  charge  upon  the  general  district 
rate  of  the  borough  in  respect  of  the  water 
undertaking  than  there  would  have  been  if 
an  equal  rate  of  7i  per  cent,  had  been 
charged  upon  all  the  water  consumers  in 
NortnamptoM,  and  that,  therefore,  the  effect 
will  be  that  there  being  a  larger  charge  upon 
the  general  district  rate,  there  is  a  greater 
probability  of  the  5«.  6c^.  in  the  £  beine  main- 
tained, or,  at  any  rate,  that  the  inhabitants 
of  Kingsthorpe  do  not  get  the  opportunity, 
or  prospect,  or  chance  of  the  rates  going 
below  5fi.  6d.  in  the  £.    For  reasons  which 
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seem  to  me  to  be  of  very  great  importance, 
I  propose  to  take  that  part  of  the  case  first, 
because  it  is  not  the  most  important  point 
in  the  case,  and  it  is  not  really  the  ground 
upon  whicn  Bigham,  J.,  has  proceeded.  I 
am  at  present  wholly  unable  to  see  how 
that  question  can  be  raised  in  this  action. 
I  have  already  pointed  out  that  the  defen- 
dant does  not  deny  that  the  charge  made 
upon  him  is  primA  facie  a  lawful  charge, 
but  he  says  that  the  corporation  have  no 
rieht  to  reduce  the  rates  upon  the  people 
who  live  in  the  old  boroughj  and  he  sug- 
gests that  the  reasons  raised  m  para^i)hs 
17  and  20  of  the  special  case  as  the  justifi- 
cation given  by  the  plaintiffs  for  the  course 
of  action  they  nave  adopted  in  reducing  the 
water  rate  in  the  old  borough  to  6  per  cent., 
are  not  good  grounds,  and  that  they  ought 
to  have  acted  differently.  All  I  can  say  is 
this,  that  it  seems  to  me  that  in  such  a  pro- 
ceeding as  this  the  defendant,  unless  he 
can  make  good  the  main  proposition  to 
which  I  have  to  refer,  and  whicn  Bigham, 
J.,  has  decided  in  his  favour,  is  not  entitled, 
in  answer  to  a  claim  for  a  specific  sum  of 
money  otherwise  lawful,  to  put  himself  in 
the  position  of  a  ratepayer  who  is  alleging 
that  the  conduct  of  the  corporation  is 
vltra  vires  and  not  in  accordance  with  the 
Act.  I  do  not  want  to  s^  more  about  this 
point  except  this,  that  1  see  a  very  great 
deal  of  difficulty  in  any  single  individual 
raising  it.  It  may  be  that  a  ratepayer  who 
is  liable  to  the  district  rate  may  have  the 
right  to  bring  the  corporation  before  some 
competent  court,  and  either  with  the  assis- 
tance of  the  Attorney-General,  or  in  some 
other  form  of  proceedings  ;  it  may  be  that 
there  are  proceedings  contemplated  by  the 
Municipal  Corporations  Acts,  which  have 
sometimes  been  made  available  for  the  pur- 
pose of  raising  such  a  question  as  this,  in 
which  proceedings  it  may  be  that  the  right 
of  the  corporation  to  reduce  the  water  rates 
in  order  that  the  conseouences  may  follow 
which  they  seem  to  wisn—that  there  may 
be  a  greater  equalisation  of  the  payment  of 
the  total  burden — may  be  raised.  I  am,  how- 
ever, clearly  of  opinion  that,  apart  from  the 
ground  upon  which  Bioham,  J.,  proceeded, 
that  question  cannot  be  raised  in  order,  so 
to  speak,  to  cut  down  the  right  of  the  cor- 
poration to  make  the  charge  A\hich  they 
nave  made  here.  That  brings  me  back  to 
what  is  the  real  and  important  point  in  this 
case,  whether,  first  a  company,  and  then  a 
corporation,  can  or  cannot  differentiate 
between  the  charges  they  make  for  water, 
and  whether  it  may  be  urged  against  them 
when,  in  the  absence  of  agreement,  they  are 
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summoning  or  suing  a  man  for  a  water  rate, 
that  the  fact  that  they  have  under  some 
circumstances  charged  less  to  other  people 
makes  the  whole  rate  bad?  The  acNsence 
of  any  equality  clause  from  the  Waterworks 
Clauses  Act,  1847,  has  been  the  subject  of 
comment  on  many  occasions,  and  1  think 
the  case  of  Himgerford  Market  Co,  v. 
City  Steamboat  Co,,,  supra,  is  a  very  ini- 
portant  authority  for  tne  view  that  it  is 
necessary  in  order  to  support  such  a  defence 
to  find  either  by  Act  of  Parliament  or  at  com- 
mon law  some  obligation  on  the  company 
to  have  uniform  deafings  with  all  the  persons 
with  whom  they  deal.  It  does  not  go  further 
than  that,  because,  as  has  been  suggested 
more  than  once,  one  may  find  such  an 
obligation  implied  from  the  way  in  which 
the  statute  has  been  framed,  or  from  the 
nature  of  the  charge  which  is  being  imposed. 
With  regard  to  the  position  of  the  former 
company,  there  are  a  number  of  sections  in 
the  Act  of  1861  enabling  the  company  to 
make  contracts  of  all  kinds  for  the  supply 
of  water,  but  it  is  sufficient  for  my  purpose 
to  say  that  s.  59  provides  that  "  the  company 
may  from  time  to  time  supply  any  persons 
with  water  for  any  purpose  for  which  such 
supply  may  be  requirea,  for  such  remunera- 
tion, and  upon  such  terms  and  conditions, 
as  snail  be  agreed  upon  between  the  com- 
pany and  the  person  desirous  of  having  such 
supply  of  water,  under  a  special  agreement" 
That  section  gives  absolute  ^lower  to  the 
company  to  make  special  bargains.  If  a 
person  had  made  a  bargain  with  the  com- 
pany, the  result  of  which  was  that  he  paid 
less  for  his  water,  even  for  domestic  supply, 
than  another  person  who  had  not  made  a 
bargain,  could  that  other  person  say  that 
because  the  company  had  made  such  an 
agreement  the  rate  upon  him  was  bad  ? 
Unless  he  could,  it  seems  to  me  that  the 
foundation  of  Mr.  Averts  argument  is,  to  a 
large  extent,  destroyed.  In  1884  this  water- 
works undertaking  was  transferred  to  the 
Northampton  corpomtion.  The  transfer  of 
waterworKs  undertakings  to  corporations  is 
no  new  thing.  It  is  not  a  necessary  part  of 
the  ordinary  duty  of  a  corporation  to  supply 
water,  but  such  an  undertaking  may  be  trans- 
ferred to  them  for  the  public  benefit.  In  many 
cases,  I  will  not  say  invariably,  for  I  do  not 
pretend  to  know,  they  are  put  under  exactly 
the  same  obligations  as  tne  company  were 
under.  Byss.  24,  25  of  the  Act  ot  1884,  the 
corporation  have  still  to  keep  separate 
waterworks  accounts.  The  waterworks 
undertaking  is  quite  separate  in  their 
hands,  subject  to  this,  that  there  is  the 
security  of  the  district  and  the  borough 


Digitized  by  Vn 


oogle 


MAGISTERIAL   CASES. 


NOBTHAMPTON  CORPORATION  V.  ElLEN. 

rates  for  any  deficiency  which  may  arise  in 
the  course  of  carrying  on  the  undertaking. 
I  neeA  not  refer  to  the  provisions  as  to  the 
working  expenses,  payment  of  rentcharges, 
payment  of  interest  on  mortgage  debt,  pay- 
ment of  interest  on  debentures,  and  provid- 
ing a  sinking  fund.  It  has  become  the 
undertaking  of  the  corporation  as 
distinguished  from  the  undertaking  of  the 
company.  Now,  has  the  power  of  making 
agreements  been  taken  away  %  It  seems  to 
me  that  s.  10  of  the  Act  of  1884,  to  which 
Mr.  Bti9»ell  referred,  both  in  his  opening 
and  in  his  reply,  shows  that  all  the  powers 
of  the  company  are  transferred ;  that  the 
corporation  are  placed  in  exactly  the  same 
position  as  the  company  was  in,  so  far  as 
their  rights  of  dealing  with  customers  is 
concerned.  Now  it  has  been  said  that  s.  36 
of  the  Act  of  1884,  which  repealed  s.  49  of 
the  Act  of  1861,  has  imported  an  obli^tion 
to  charge  everyone  alike,  and  that  if  all 
consumers  are  not  charged  alike,  the  charge 
made  is  bad.  I  am  unable  to  take  that  view. 
I  think  the  only  effect  of  s.  36  was  to  alter 
the  standard  of  payments  fixed  under  s.  49  of 
the  older  Act.  It  is  quite  possible,  as  Mr. 
RusBdl  said,  that  one  reason  was  to  make 
the  standard  the  rateable  value  as  distin- 
guished from  the  gross  annual  value,  which 
gave  rise  to  so  much  litigation  in  the  case 
of  Dobbs  V.  Grand  Junction  Watenvorks 
Co.j  suprd,  but  be  that  as  it  may,  it  is  quite 
impossible  in  my  opinion  to  say  that  by 
implication  s.  36  of  the  Act  of  1884  over- 
rules the  powers  which  the  corporation 
have,  by  virtue  of  being  successors  to  the 
company,  to  make  agreements  with  con- 
sumers as  to  the  supply  of  water.  That 
being  so,  what  is  the  real  position  of  this 
defendant  ?  He  admits  that  he  would  owe 
£1  0».  3d.,  at  the  rate  of  7J  per  cent,  under 
8.  36.  but  says  that,  although  that  might  be 
so,  tne  plaintiflfs  have,  under  some  procedure 
which  he  attacks  and  which  he  objects  to, 
made  an  arrangement,  either  puolic  or 
private,  with  the  ratepayers  or  water  con- 
sumers of  the  old  borough  that  they  shall 
only  pay  at  the  rate  of  5  per  cent.  In  my 
opinion  that  is  no  defence  to  the  claim,  and 
unless  it  can  be  said  that  an  unequal  charge 
makes  the  charge  within  the  maximum 
bad,  there  is  no  defence  to  this  action.  I 
should  like  to  say  one  word  more  so  that 
I  may  not  be  misunderstood.  It  is  in  my 
opinion  not  correct  to  speak  of  this  corpora- 
tion as  rating  for  water.  There  are  a  great 
many  cases  m  which  corporations  may  rate 
for  water.  There  are  purposes  for  which 
they  may  include  the  cost  of  water  under 
certain  circumstances  in  the  borough  rates, 
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and  they  are  entitled  to  treat  those  charges 
as  rates :  but  in  this  case  the  corporation  are 
not  rating  for  water  in  the  ordinary  or 
proper  sense  of  the  term  ;  they  are  charging 
lor  water  at  a  charge  which  is  fixed  by 
reference  to  the  rateable  value  and  by  a 
percentage  thereon,  and  in  my  opinion  the 
suggestion  that  s.  36  gives  rise  to  anv 
implication  that  they  must  charge  all 
consumers  at  an  equal  rate  in  the  £  is 
without  foundation.  A  number  of  other 
points  were  raised  by  Mr.  Avory,  as,  for 
instance,  the  operation  of  s.  80  of  the 
Waterworks  Clauses  Act,  1847,  but  I  think 
a  little  consideration  of  that  section  shows 
that  it  applies  to  cases  where  the  water 
company  received  money  by  rates  or  by 
char^.  That  section  is  a  section  which 
provided  for  a  reduction  or  rebate  all  round 
under  certain  circumstances.  I  am  there- 
fore of  opinion  that  the  only  ground  upon 
which  BiGHAM,  J.,  decided  against  the 
corporation,  namely^  that  there  was  no  right 
to  differentiate,  or  in  other  words  that  an 
equality  clause  must  be  held  to  be  implied, 
was  wrong,  and  that  his  judgment  should  be 
reversed.  I  should  like  to  add  that  I 
entirely  agree  with  Bigham^  J.,  in  his  find- 
ing that  s.  36  of  the  Provisional  Order,  of 
which  the  words  are  "  other  rates  made  by 
the  corporation,"  does  not  include  water  rate 
for  the  reasons  I  have  already  indicated, 
and,  on  the  face  of  that  clause,  it  is  quite 
clear  that  the  rates  there  referred  to  are 
rates  other  than  water  rates.  I  do  not 
think  the  scheme  could  possibly  be  worked 
if  it  was  supposed  that  a  rate  for  the  supply 
of  water  which  depends  to  a  certain  extent 
upon  the  individual,  was  included  in  such 
rates  as  are  there  referred  to,  which  are 
clearly  general  rates  levied  quite  indepen- 
dently of  the  supply  of  a  commodity  to  a 
particular  customer.  Therefore,  notwith- 
standing the  importance  of  this  case  and 
the  respect  I  attach  to  Bigham's,  J., 
opinion,  I  think  this  appeal  should  be 
allowed  and  that  the  plaintiffs  are  entitled 
to  recover  the  amount  sued  for. 

Collins,  M.R.~-Iamof  the  same  opinion, 
and,  as  we  are  differing  from  the  learned 
judge  below,  I  will  add  a  few  words.  The 
q[uestion  is  whether  the  corporation  are  en- 
titled to  differentiate  their  water  rates— that 
is  to  say,  whether  they  are  entitled  to  charge 
persons  in  one  district  at  one  rate  and 
persons  in  another  district  at  another  rate. 
The  defendant  in  this  case  successfully 
resisted  a  claim  against  him  for  a  char^  for 
water  at  the  rate  of  7^  per  cent.;  he  resisted 
it  on  the  ground  that  other  persons  in  other 
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parts  of  the  borough  were  only  charged  at 
the  rate  of  5  per  cent.  Bigham,  J.,  upheld 
his  contention.  We  have  to  see  whether  the 
statute  under  which  the  amount  is  claimed 
has  or  has  not  imposed  any  limitation  upon 
the  authority  of  tne  corporation  in  imi)osing 
this  charge,  otherwise  than  by  defining  a 
maximum,  or,  in  other  words,  whether  there 
is  any  provision  that  the  charge  must  be 
made  to  all  persons  equally  1  We  have  to 
begin  the  discussion  by  admitting  that  there 
is  no  such  limitation  clearly  expressed  on 
the  face  of  the  Act.  If  it  is  to  be  collected 
at  all,  it  is  to  be  collected  from  the  words  of 
s.  36  of  the  Act  of  1884,  and  those  words, 
when  one  examines  them,  seem  to  me  not  to 
carry  the  defendant  to  the  full  length  that 
it  is  necessary  that  he  should  show  tnatthey 
do  carry  him  in  order  to  succeed  in  this 
action.  Section  36  repealed  the  section  of 
the  earlier  Act  which  provided  a  number  of 
different  standards  by  which  houses  of 
different  values  were  to  be  assessed  to  this 
charge.  Then  it  continued :  "  The  corpora- 
tion may  thenceforward  charge  for  the 
supply  of  water  for  domestic  use  to  any 
dwelling-house  a  sum  not  exceeding  7^  per 
centum  per  annum  on  the  net  rateaole 
value  of  such  dwelling-house  as  ascertained 
by  the  valuation  list  in  force  at  the  com- 
mencement of  the  quarter,  during  Avhich  the 
water  rate  becomes  payable."  The  Act  uses 
the  words  "  water  rate  "  there,  but  it  does 
not,  by  any  other  expression  indicate  any 
intention  that  the  rate  or  the  charge  shall 
be  equal  upon  every  house  in  the  borough 
in  proportion  to  its  value.  It  does  not  say 
so.  Mr.  Avory  contends  that  "any  dwell- 
ing-house" must  be  read  as  though  it  were 
"all  dwelling-houses."  That  is  a  gloss 
which  I  do  not  think  he  can  support.  The 
section  can  be  read  perfectly  easily  without 
substituting  "all"  for  "any,"  but  even  if  the 
word  "all"  is  substituted,  I  do  not  think  it 
carries  the  matter  any  further,  because  all 
that  then  is  imposed  is  a  limit  of  7J  per 
cent  as  the  maximum  sum  that  can  be 
charged  by  the  corporation.  Why  are  we 
to  import  into  that  that  an  equal  sum  is  to 
be  levied  upon  every  person.  The  only  word 
in  the  section  that  gives  countenance  to  that 
sug^tion  or  upon  which  the  argument  can 
be  founded  is  that  that  which  is  cheurged  is 
called  a  "  water  rate"  ;  but  how  do  we  get 
from  that  an  implication  that  there  must  be 
an  eaual  charge  t  It  seems  to  me  that,  as  to 
the  basis  upon  which  that  conclusion  was 
based  with  regard  to  the  poor  rate,  which  is 
really  the  foundation  of  this  contention,  that 
the  basis  is  altogether  different  in  the  case 
of  the  poor  rate  from  what  it  is  in  the  case 
180 
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of  such  a  charge  as  the  water  rate.    No 
doubt   in    the   original   enactment   under 
which  what  is  cafled  the  poor  rate  ^  was 
established  there  was  no  express  provision 
that    there  was  to  be   absolute  equality. 
The  very  nature  of  the  charge  itself  and 
the  reason  why  it  was  imposed,  and  the 
conditions    attaching    to    it    in    its   veiy 
essence  all  involve  equality,  because  it  is 
an  imposition  upon  citizens  of  a  duty  to  the 
community  in  proportion  to  their  means, 
and  from  that  duty  imposed    necessarily 
arises  the  implication  of  equality— equality 
in  bearinff  burdens  in  proportion  to  their 
means.    What  is  the  analogy  between  that 
and    the  duty  of   a  person  who  buys   a 
marketable  commodity?     The  corporation 
here  take  the  right  to  sell  and  the  citizens 
take  the  right  to  buy  a  marketable  com- 
modity, and  there  is  no  analogy  between 
the  position  of  a  person  taking  water  from 
the  corporation  and  that  of  a  citizen  who  is 
bound  according  to  his  means  to  perform  a 
public  duty.     One  can  perfectly  see  the 
force  of  the  obligation  there  of  equality: 
but  there  is  no  analogy  between  that  ana 
the   case   of  a   person   merely   having   a 
demand  in  his   household   for  a   certain 
commodity  which  he  has  the  right  to  ffo 
and  demand  from  the  persons  who  supply 
it.    That  commodity  is  necessarily  supplied 
at  different  costs  to  different  persons  in 
different  places,  and  there  is  no  foundation 
for,  and  no  presumption  of,  equality:  on 
the  contrary,  in  equity  there  would  be  a 
presumption  of  inequality,  because  persons 
who  demand  the  water,  and  are  given  a 
right  to  demand  it,  are  necessarily  in  places 
where  it  may  be  much  more  expensive  in 
one  instance  to  supply  it  than  it  may  be  in 
another.    Therefore  we  do  not  stAvt  prinui 
fade   with    any   presumption    that   there 
ought  to  be  equality  of  opportunity  and 
equality  of  obligation.    We  clearly  have  to 
deal  with  this  on  first  principles,  because 
the  sole  foundation  for  the  argument  for 
the  defendant  here  is  the  implication  to  be 
drawn  from  the  fact  that  the  word  "rate" 
is  used  in  the  section,  and  that  there  is 
a  percentage  upon  value  imposed.    Now,  it 
seems  to  me  that  that  is  where  the  case 
stands  upon  principle,  but  I  think  there  is 
some  authority  upon  the  matter  also.    I 
think  that  the  case  of  Hunger/ord  Market 
Co.  V.  City  Steamboat  Co.,  suprOy  which 
was  a  case  of  toll,  is  an  instance  of  the  ap 
plication  of  the  true  principles  I  have  been 
attempting  to  set  forth.     There  the  thing 
to  be  done  was  the  giving  of  permission  to 
pass  over  certain  property  of  the  charging 
authority,  and  it  was  neld  there  that  there 
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was  no  obligation  of  equality ;  or,  in  other 
words,  that  they  were  entitled  to  charge 
tolls  at  different  rates  to  different  persons 
for  what  was  apparently  the  same  privilege 
or  the  same  opportunity.  Why  did  the 
court  come  to  tnat  conclusion  f  Because 
there  were  no  words  imposing  the  obliga- 
tion of  equality  in  the  statute  which  en- 
titled the  charging  authority  to  demand  the 
toll ;  there  were  no  statutory  words,  and 
there  was  no  necessary  implication  of 
equality  from  the  relation  of  the  parties. 
It  seems  to  me  here  that  if  you  examine 
the  words  which  impose  or  give  the  right  to 
inipose  the  charge,  you  find  no  higher  im- 
plication from  the  word  "  rate  "  used  here  in 
the  sense  in  which  it  is  used,  and  in  the  con- 
nection in  which  it  is  used,  than  you  can 
find  from  the  word  "  toll "  in  the  other  case. 
Both  words  really  mi^ht  be  interchanged 
80  far  as  any  implication  of  equality  is  to 
be  derived  from  the  use  of  either  one  or 
the  other  in  the  collocation  in  which  it  is 
used.  It  is  simply  a  return  made  for  some 
privile^  used  or  some  article  supplied.  It 
IS  not  in  any  sense  based  upon  equality  of 
duty  or  equality  of  obligation,  which  is 
really  the  basis  upon  which  in  the  case  of 
the  poor  rate  the  inference  of  equality  has 
been  drawn.  For  these  reasons,  m  addition 
to  those  given  by  the  Lord  Chief  Jus- 
tice, I  am  of  opinion  that  we  must  differ 
from  the  decision  of  Bigham,  J.,  and  that 
this  appeal  must  be  allowed. 

RoMER,  L.J. — I  have  come  to  the  same 
conclusion,  and  I  need  only  add  a  few  words 
after  the  judgments  which  have  been 
already  delivered.  Certainly  my  first  im- 
pression when  the  case  was  opened  was 
rather  in  favour  of  the  views  adopted  by 
the  learned  judge  in  the  court  below ;  but 
after  the  case  has  been  fully  argued,  and 
the  various  Acts  bearing  upon  the  question 
before  us  have  been  examined  carefully,  1 
have  come  to  the  conclusion  that  there  is 
nothing  in  those  Acts  sufficiently  strong 
to  justify  this  court  in  holding  that  all 
dwelling-houses  in  the  borough  of  North- 
ampton must  be  charged  with  the  same  rate. 
In  the  first  place,  let  me  consider  the 
Waterworks  (Jiauses  Act,  1847,  which  was 
incor|x>Fated  with  the  special  Act  of  1861. 
Was  there  anything  in  that  Act  which 
would  render  it  clear  that  whenever 
dwelling-houses  have  to  pay  for  their 
water  wnat  is  called  a  rate,  that  rate  must 
be  the  same  percentage  upon  the  value  in 
respect  of  all  those  dwelling-houses  ?  Well, 
I  certainly  cannot  find  anything  sufficient 
in  the  Act  of  1847  which  will  lead  to  that 
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conclusion,  and,  as  has  been  already  pointed 
out  by  my  lords,  there  is  no  principle  here 
which  would  primd  facie  make  it  fair  that  all 
dwelling-houses  should  pay  the  same  per- 
centage upon  their  rateable  value  or  upon 
their  value.  As  has  been  pointed  out, 
taking  one  simple  illustration  of  two  houses 
of  the  same  value,  to  supply  one  with  water 
might  cost  very  much  more  than  to  supply 
the  other — the  two  houses,  although  of  the 
same  value,  might  not  for  the  purposes  of 
the  consumption  of  water  be  at  all  of  the 
same  character  j  and  other  illustrations 
might  be  supplied.  Then,  there  being  no 
principle,  as  I  nave  said,  I  cannot  find  any 
special  provisions  in  the  Act  of  1847  which 
would  support  the  contention  of  the  defen- 
dant in  this  case.  I  think,  in  the  first 
place,  under  the  Act  of  1847  the  definition 
of  "  water  rate  "  is  significant,  contained  as 
it  is  in  8.  3  of  the  Act.  I  need  not  repeat 
the  definition.  Althoujgh  as  to  some  of  the 
sections  in  that  Act  it  is  true  that  it  is 
somewhat  difficult  to  see  the  exact  meaning 
or  effect  of  certain  provisions  as  to  owners 
or  occupiers  of  dwelling-houses  who  want 
water  laid  on  to  their  premises  paying 
or  tendering  a  water  rate  in  advance, 
unless  it  means  the  maximum  rate  im- 
posed by  the  special  Act,  yet  not- 
vnthstandinff  those  difficulties  as  I  have 
said,  I  think  a  meaning  can  be  ^ven  to 
all  those  sections  without  allowing  the 
argument  of  the  defendant  in  this  case; 
and  certainly  there  is  nothing  in  the  diffi- 
culties created  by  those  sections  which  I 
think  would  justify  this  court  in  upholding 
in  this  case  the  contention  of  the  defen- 
dant. That  being  so,  mssing  from  the  Act 
of  1847,  the  next  Act  1  have  to  say  a  word 
or  two  about  is  the  Act  of  1861.  Now,  it  is 
clear  that  under  that  Act  there  is  nothing, 
having  regard  to  its  wording,  which  would 
have  prevented  the  company  by  agreement 
from  charging  in  respect  of  any  dwelling- 
house  less  than  what  they  were  charging  m 
respect  of  other  dwelling-houses  generally 
according  to  what  may  be  called  a  general 
rate  or  charge.  Section  59  is  not  imma- 
terial in  that  context;  it  provides  that 
"the  company  may  from  time  to  time 
supply  any  person  with  water  for  anv  pur- 
pose for  wnich  such  supply  may  be  re- 
quired for  such  remuneration  and  upon 
such  terms  and  conditions  as  shall  be 
agreed  upon  between  the  company  and 
the  person  desirous  of  having  such  supply 
of  water  under  a  special  agreement."  The 
Act,  therefore,  contemplates  that  by  agree- 
ment the  company,  it  they  choose,  may 
certainly    charge    certain    dwelling-house 
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owners  less  than  what  they  are  charging 
others,  and  it  is  noticeable  also  that  even 
as  between  dwelling-houses  strictly  so 
called  under  the  Act  of  1861  there  was  not  a 
fixed  rate,  but  that  the  maximum  rate  that 
had  to  be  charged  depended  upon  the  value 
of  the  houses  ;  and  also  it  is  not  to  be  for- 
gotten that  in  considering  a  question  of 
equality  as  oetween  persons  who  are  taking" 
water,  dwelling-houses  properly  so  called 
may  not  really  constitute  even  a  majority 
of  the  hereditaments  which  require  a  con- 
stant supply  from  the  company.  At  anj 
rate,  under  the  Act  of  1861  I  think  it  is 
inipossible  to  say  that  any  specific  provi- 
sion or  enactment  can  be  fixed  upon  as  tend- 
ing to  support  the  view  that  unaer  that  Act 
the  company  could  not  as  between  different 
dwelling  -  houses  charge  different  rates. 
Then  I  come  to  the  only  other  Act  that 
I  need  say  a  word  about,  and  that  is  the 
Act  of  1884;  and  it  appears  sufficient  for 
me  to  say  that  when  you  look  at  ss.  10  and 
12  of  that  Act,  it  is  clear,  to  my  mind,  that 
whatever  powers  the  company  had  in  this 
respect  under  the  Act  of  1861  the  corpora- 
tion have  under  the  Act  of  1884.  It  seems 
to  me  that  the  corporation  have  become  the 
owners  of  the  undertaking,  and  have  the 
same  rights  with  regard  to  that  under- 
taking as  the  company  had,  subject  only  to 
those  special  matters  which  are  mentioned 
in  8.  10  of  the  Act  of  1884.  Certainljr  I 
cannot  find  in  that  Act  any  provision 
which  would  justify  this  court  in  saying 
that  the  main  contention  of  the  defendant 
in  this  case  \a  correct.  With  regard  to  the 
rest  of  the  case,  I  desire  to  add  nothing  to 
what  has  been  said  by  my  lords. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs :  Sharpe, 
Parker  k  Co.,  for  Herbert  Hankinson,  town 
clerk,  Northampton. 

Solicitors  for  the  defendant:  Warren, 
Murton  and  Miller,  for  Lamb  and  Skinner, 
Kettering. 
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Licensing  Acts— Beerhouse  licensed  before 
May  Ist,  1869 — Conviction  of  tenant 
for  selling  spirits  without  a  license — 
Closing  of  house — Application  by  owner 
to  special  sessions— Jurisdiction  of 
justices  to  refuse  grant  of  license — Wine 
and  Beerhouse  Act,  1869  (32  <&  33  Vict, 
c.  27),  ss.  8,  19— Licensing  Act,  1874 
(37  <fe  38  Vict,  c  49),  s.  15. 

The  tefrumt  of  a  beerhoute  which  had  been 
licensed  prior  to  May  Isty  1869,  and  the 
license  renewed  continuously  since  thoA 
date,  wa>s  convicted  of  selling  spirits 
witfwut  a  license,  ana  the  house  was 
thereupon  dosed  [and  not  opened  again 
for  the  sale  of  wine  and  beer]  untU  after 
the  hearing  of  an  appeal  from  the 
refusal  of  the  appHcation  hereinafter 
nientionea. 

At  the  next  special  sessions  for  licensing 
purposes,  the  owner  applied  for  the 
grant  of  a  license  for  the  sale  of  beer 
and  wme  by  retail  in  respect  of  such 
premises  pwrswint  to  s,  lb  of  the 
Licensing  Act,  1874(37  <t38  Vict.  c.49). 
T^ie  grant  of  such  license  wof  refused 
by  the  justices  at  special  sessions  upon 
grounds  other  than  one  or  mere  of  the 
four  grounds  specified  in  s.  S  of  the 
Wine  and  Beerhouse  Act,  1869  (32  <fe 
33  Vict.  c.  27). 

Held,  that  the  justices  had  no  pouter  to 
refuse  such  license  except  upon  one  of 
the  four  grounds  specified  in  s,%oftM 
Wine  and  Beerhouse  Act,  1869. 

Case  stated  by  the  Quarter  Sessions  for 
the  county  of  London  on  the  hearing  of  an 
appeal  against  a  refusal  of  the  appellants, 
certain  justices  of  London,  to  grant  to  the 
respondent  a  certificate  authorizing  the 
grant  to  him  of  a  license  to  sell  by  retail 
beer  and  wine  to  be  consumed  on  or  off  the 
premises  at  a  house  known  as  the  "  Coach 
and  Horses,''  situated  at  86,  Back  Church 
Lane,  in  the  parish  of  St.  George-in-the- 
East  in  the  Tower  Division,  when  the  court 
of  quarter  sessions  allowed  the  appeal. 
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ju8tice8  op  the  towee  division  of 
London  v.  Chambebs. 

The  "  Coach  and  Horses  "  beerhouse  afore- 
said was  Uoensed  for  the  sale  of  beer  and 
wine  to  be  consafned  on  or  off  the  said 
premises  prior  to  May  1st,  1869,  and  the 
said  license  has  been  renewed  from  time  to 
time,  the  last  renewal  thereof  having  been 
made  to  one  Joseph  Arch,  the  then  tenant, 
at  the  general  annual  licensing  meeting  of 
the  said  division  on  February  13th,  1903. 
In  the  month  of  July,  1903,  proceedings 
were  instituted  by  the  Excise  authorities 
against  the  said  Joseph  Arch  under  the  Act 
4  &  6  Will.  4,  c.  85,  s.  20,  to  recover  penal- 
ties under  the  Act  6  Geo.  4,  c.  81,  and  the 
said  Joseph  Arch  was,  on  Julv  30th,  1903. 
for  the  first  time  convicted  of  the  offence  ot 
selling  spirits  without  a  license.  The  said 
beerhouse  was  thereupon  clased  for  the 
sale  of  beer  and  wine,  and  was  not  again 
opened  for  such  sale  until  after  the  hearing 
of  the  above-mentioned  appeal  on  October 
16th,  1903. 

On  September  18th,  1903,  an  application 
was  made  to  a  metropolitan  police  magis- 
trate, sitting  at  the  Thames  Police  Court,  on 
behalf  of  the  respondents.  Chambers. 
Sicbel  and  Coombes,  who  are  the  owners  of 
the  said  beerhouse,  pursuant  to  s.  15  of  the 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49), 
for  authority  to  the  respondent  Cobum  to 
carry  on  the  same  business  upon  the  same 
premises  until  the  then  next  special  sessions 
for  licensing  purposes.  The  said  applica- 
tion was,  at  the  suggestion  of  the  said 
magistrate,  treated  as  withdrawn. 

On  September  28th,  1903  (bein^  the  then 
next  special  sessions  of  the  said  Tower 
division  for  licensing  purposes),  a  further 
application  was  made  on  behalf  of  the  said 
owners  to  such  special  sessions  for  the 
gnint  of  a  license  for  the  sale  of  beer  and 
wine  by  retail  in  respect  of  such  premises 
to  the  respondent  CoDum,  pursuant  to  the 
said  8.  15  of  the  Licensing  Act.  1874.  The 
respondent  Coburn  was  then  the  real  resi- 
dent holder  and  occupier  of  the  said  beer- 
house. The  grant  of  such  license  was 
refus^  at  the  said  special  sessions  upon 
grounds  other  than  one  or  more  of  the  four 

Sounds  specified  in  s.  8  of  the  Wine  and 
»rhouse  Act,  1869  (32  &  33  Vict.  c.  27). 
There  was  no  evidence  before  the  said 
licensing  justices  which  would  brin^  the 
case  within  any  one  of  the  four  grounds. 

Against  the  said  refusal  the  respondents 
duly  appeal^  to  the  said  court  ot  quarter 
sessions,  when  it  was  contended  on  oehalf 
of  the  appellants  that  the  said  licensing 
justices  had  jurisdiction  to  refuse  the  said 
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grant  to  the  respondent  Coburn  upon 
grounds  other  than  one  or  more  of  the  four 
grounds  specified  in  s.  8  of  the  Wine  and 
Beerhouse  Act,  1869,  and,  on  behalf  of  the 
respondents  it  was  contended  that  the 
jurisdiction  of  the  said  licensing  justices  to 
refuse  the  said  grant  was  limited  to  one  or 
more  of  the  said  grounds.  The  said  court 
of  quarter  sessions  found  for  the  respon- 
dents, and  allowed  the  said  appeal  as  herein- 
before stated. 

The  Question  for  the  opinion  of  the  court 
is  whetner,  upon  the  facts  above  stated^  the 
said  licensing  justices  for  the  Tower  division 
aforesaid  had  jurisdiction  to  refuse  the  said 
grant  to  the  respondent  Coburn  upon  any 
ground  other  than  one  or  more  of  the  four 
grounds  specified  in  s.  8  of  the  Wine  and 
Beerhouse  Act,  1869.  If  the  court  shall 
answer  the  above  question  in  the  negative 
the  order  of  the  sessions  is  to  stand,  but 
otherwise  the  order  of  the  sessions  is  to  be 
quashed,  and  the  ai)peal  sent  back  to  the 
court  of  quarter  sessions  to  be  heard  on  the 
merits,  or  such  other  order  is  to  be  made  as 
to  the  court  seems  just. 

W.  R.  McCONNELL 

Chairman. 

The  Wine  and  Beerhouse  Act,  1869 
(32  &  33  Vict.  c.  27),  enacts  : 

Section  8. — All  the  provisions  of  the 
Alehouse  Act,  1828,  as  to  the  terms  upon 
which,  and  the  manner  in  which,  and  the 
persons  by  whom,  ^ants  of  licenses  are  to  be 
made  by  the  justices  at  the  said  general 
annual  licensing  meeting,  and  as  to  appeal 
from  any  act  of  any  justice,  shaU,  so 
far  as  may  be,  have  effect  with  regard  to 
grants  of  certificates  under  this  Act,  subject 
to  this  qualification,  that  no  application  for 
a  certificate  under  this  Act  in  respect  of  a 
license  to  sell  by  retail  cider,  or  wine  not  to  be 
consumed  on  the  premises  shall  be  refused, 
except  upon  one  or  more  of  the  following 
grounds,  viz. :  (1)  That  the  applicant  has 
failed  to  produce  satisfactory  evidence  of 
ffood  character :  {2^  That  the  house  or  shop 
in  respect  of  whicn  a  license  is  sought,  or 
any  aajacent  house  or  shop  owned  or  occu- 
pied by  the  person  applying  for  a  license, 
IS  of  a  disorderly  character,  or  frequented  by 
thieves,  prostitutes,  or  persons  of  bad 
character :  (3J  That  the  applicant  having 
previously  held  a  license  for  the  sale  of  wine, 
spirits,  beer  or  cider,  the  same  has  been  for- 
feited for  his  misconduct,  or  that  he  has 
through  misconduct  been  at  any  time 
previously  adjudged  disqualified  from  re- 
ceiving any  such  ficense,  or  from  selling  any 
of  the  said  articles  :  (4)  That  the  applicant 
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or  the  house  in  respect  of  which  he  applies 
is  not  duly  qualified  as  by  law  is  reouired  : 
Where  an  application  for  any  such  last- 
mentioned  certificate  is  refused  on  the 
ground  that  the  house  in  respect  of  which  he 
applies  is  not  duly  qualified  as  bjr  law  is 
required,  the  justices  shall  specify  in  writ- 
ing to  tne  applicant  the  grounds  of  their 
decision. 

Section  19.— Where,  on  the  1st  of  May,  1869, 
a  license  under  any  of  the  said  recited 
Acts  is  in  force  with  respect  to  any  house 
or  shop  for  the  sale  by  retail  therein  of 
beer,  cider  or  wine  to  be  consumed  on  the 
premises,  it  shall  not  be  lawful  for  the 
justices  to  refuse  an  application  for  a 
certificate  for  the  sale  of  beer,  cider,  or 
wine  to  be  consumed  on  the  premises  in 
respect  of  such  house  or  shop,  except  upon 
one  or  more  of  the  grounds  upon  which  an 
application  for  a  certificate  under  this  Act 
in  respect  of  a  license  for  the  sale  of  beer, 
cider  or  wine  not  to  be  consumed  on  the 
premises,  may  be  refused,  in  accordance  with 
this  Act. 

The  Licensing  Act,  1874  (37  &  38  Vict, 
c.  49)  enacts : 

Section  15. — Where  any  licensed  person 
is  convicted  for  the  first  time  of  any  one  of 
the  following  offences : 

1  Making  an  internal  communication 
between  his  licensed  premises  and  any  un- 
licensed premises ; 

2.  Forcing  a  certificate  under  the  Wine 
and  Beerhouse  Acts,  1869  and  1870 ; 

3.  Selling  spirits  without  a  license ; 

4.  Any  felony  ; 

and  in  consequence  cither  becomes  person- 
ally disqualified  or  has  his  license  forfeited, 
there  may  be  made  by  or  on  behalf  of  the 
owner  of  the  premises  an  application  to  a 
court  of  summary  jurisdiction  for  authority 
to  carry  on  the  same  business  on  the  same 
premises  until  the  next  special  sessions  for 
licensing  purposes,  and  a  turther  application 
to  such  next  special  sessions  for  tne  grant 
of  a  license  in  respect  of  such  premises,  and 
for  this  purpose  tne  provisions  contained  in 
the  Intoxicating  Liquor  Licensing  Act, 
1828,  with  respect  to  the  grant  oi  a 
temporary  authority  and  to  the  grant  of 
licenses  at  special  sessions  shall  apply  as  if 
the  person  convicted  had  been  rendered 
incapable  of  keeping  an  inn,  and  the  person 
applying  for  such  grant  was  his  assignee. 

Macmcrran^  K.C.  (with  him  W,  H, 
Leycest€r\  for  the  appellant.— The  question 
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in  this  case  is  whether  the  conviction  of  the 
tenant  of  this  house  did  awav  with  the 
license   altogether.      If   it   did,  then  the 
discretion  of  the  justices  upon  an  applica- 
tion to  them  for  a  CTant  in  special  sessions 
is  unlimited,  and  they  can  refuse  the  grant 
upon  grounds  other  than  the  four  grounds 
specified  in  s.  8  of  the  Wine  and  Beerhouse 
Act,  1869.    This  house  was  licensed  before 
May  1st,  1869.    By  s.  19  of  the  Wine  and 
Beerhouse  Act,  1869,  in  the  ease  of  such  a 
house,  the  grant  of  a  license  can  only  be 
refused  on  one  of  the  four  grounds  specified 
in  s.  8  of  the  same  Act,  and  by  s.  7  of  the 
Wine   and    Beerhouse  (Amendment)  Act, 
1870,  the  house  must  have  been  continuously 
licensed  since  May  1st,  1869.    If  the  con- 
viction therefore  does  away  with  the  license, 
the    house    has    not    been    continuously 
licensed,  and  the  jurisdiction  of  the  justices 
is  unfettered  bj  s.  8.    The  tenant  of  this 
house  was  convicted  under  s.  7  of  the  Beer- 
house Act,  1840  (3  k  4  Vict.  c.  61),  which  is 
one  of  the  offences  mentioned  in  s.  15  of  the 
Licensing  Act,  1874.    There  are  confiicting 
decisions  on  the  point.    In  B,  v.  West  Riding 
of  Y(yrks  JJ,  (1888),   21   Q.   B.    D.    258: 
52  J.  P.  455,  the  license  holder  was  convicted 
for  allowing  his  premises  to  be  used  as  a 
brothel,  and  upon  an  application  being  made 
to  the  justices  for  a  transfer  it  was  held  the 
license  was  forfeited  and  was  not  therefore 
"  in  force "  within  the  meaning  of  s.  19  of 
the    Wine   and    Beerhouse    Act   of    1869. 
Traynor  v.  Jones,  [1894]  1  Q.  B.  83 ;  58  J.  P. 
182,  merely  deals  with  the  removal  of  a 
license  from  one  house  toanother.  Murray  v 
^r«(fr,  [1894]  A.  C.  576  ;  67  J.  P.  101,  583,  is 
an  authority  to  show  that  the  license  must 
be  continuously  in  force  to  limit  the  refasal 
of  the  justices  to  the  four  grounds  specified 
in  s.  8  of  the  Wine  and  Beerhouse  Act,  1869. 
The  case  of  Ex  parte  Flinn  (No.  2),  [1899] 
2  Q.  B.  607  ;  63  J.  P.  740,  will  be  relied  on  by 
the  respondents,  but  it  cannot  be  reconcilea 
with  the  decision  in  R,  v.  Wtst  Riding  of 
Yorksy  ante.    There  was  no  appearance  for 
the  respondents,  and  the  case  of  R.  v.  West 
Riding  of  Yorks,  ante,  was  not  brought  to 
the  notice  of  the  court.    In  this  case  there 
is  no  longer  any  license  existing  at  all. 

Foote,  K.C.  (with  him  Bruce  Williamson\ 
for  the  respondents.— The  decision  of  the 
quarter  sessions  in  this  case  was  right 
There  is  no  real  confiict  between  the  cases 
of  R.  V.  West  Riding  of  Yorks  JJ.y  ante^ 
and  Ex  parte  Flinn,  ant€.  In  the  case  of 
R,  V.  West  Riding  of  Yorks  JJ.,  ante. 
the  tenant  of  the  house  had  been  convictea 
of  allowing  the  licensed  premises  to  be  used 
as  a  brothel ;  that  is  not  one  of  the  offences 
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Justices  op  the  Tower  Division  of 
London  v.  Chahbebs. 

nnder  which  the  owners  have  a  right  to  apply- 
under  8.  15  of  the  Licensing  Act,  1874,  and 
therefore  the  justices  in  that  case  were  right 
in  refusing  the  grant  as  s.  15  had  no  appli- 
cation whatever.  The  reason,  no  doubt, 
why  8. 15  does  not  apply  to  8uch  an  offence 
is  because  it  is  one  which  affects  the 
premises  themselves.  But  in  Ex  parte  Flinn 
the  tenant  had  been  convicted,  as  in  the 
present  case,  of  selling  spirits  without  a 
spirit  license,  which  is  one  of  the  offences 
specialljr  mentioned  in  s.  15.  The  license 
still  exists  though  the  holder  has  no  right 
to  use  it.  The  case  is  therefore  exactly  in 
point,  and  decides  that  in  applications 
properly  made  under  s.  15  the  jurisdiction 
of  the  justices  in  refusing  the  license  is 
limited  to  the  four  grounds  specified  in  s.  8 
of  the  Act  of  1869.    [He  was  stopped.] 

Macmorran^  K.C.,  in  reply. — Ex  parte 
Flinuy  supra^  differs  from  tne  case  of  R,  v. 
West  Riding  of  YorH  JJ.^  because  the 
latter  case  recognises  the  break  in  the  con- 
tinuity of  the  license. 

Lord  Alvebstonb,  C.J.— As  this  case 
has  not  been  fully  argued  on  the  part  of 
the  respondents,  and  as  I  think  we  are 
bound  by  Ex  parte  Flinriy  which  is  an 
authority  on  principle  in  favour  of  Mr. 
/bote,  1  do  not  propose  to  discuss  the 
matter  at  any  length.  I  only  wish  to  make 
some  observations  to  indicate  why  I  think 
we  are  bound  by  Ex  parte  Flinn,  This 
case  iUustrates,  of  course,  the  difficulty  the 
courts  have  in  performing  the  duty  of 
construing  the  licensing  laws  and  applying 
them.  On  the  other  hand,  one  must  not 
forget  that  it  is  a  very  thornv  subject,  and 
an  extreroelv  difficult  subject  for  the  legisla- 
ture to  deal  with,  and  therefore  while  we 
have  to  discharge  that  duty  we  cannot,  and 
ought  not,  to  blame  anybody  for  the  way 
in  which  the  Acts  of  Parliament  stand.  I 
think  it  is  quite  plain  that  from  one  point 
of  view  Mr.  JfacTnorran^s  argument  may  be 
said  to  go  a  little  too  far,  because  I  do  not 
think  he  gives  sufficient  effect  to  the  con- 
sequences of  allowing  a  person  to  appljr  after 
a  conviction.  It  is  quite  plain  that  if  the 
conviction  causes  a  forfeiture  of  license  there 
must  be  a  break  in  that  case,  and,  therefore, 
it  would  seem  to  me  that  section  15  of  the 
Act  of  1874  contemplates,  under  some  cir- 
cum8tanoe&  a  state  of  things  in  which  the 
principle  olR.  v.  West  Riding  of  Yorks  J  J, 
could  not  apply,  because  there  must  be  a 
suspension  in  cases  in  which  the  license  has 
been  absolutely  forfeited.  But  here  Mr. 
Macmcrran  says,  with  regard  to  that,  it 
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gives  the  ri^^ht  to  apply,  but  leaves  un- 
fettered the  discretion  of  the  court  to  which 
the  application  is  made  as  to  the  grounds 
upon  which  they  will  refuse  the  grant  or 
continue  the  grant  of  the  license.  On  the 
other  hand,  of  course,  it  is  said  that  the 
effect  of  allowing  the  owner  to  apply  in 
respect  of  an  old  beerhouse  is  to  give  him 
the  privileges  which  a  person  applying  for 
a  transfer  under  s.  19  of  the  Act  of  1869 
would  have  of  the  tribunal  being  limited  to 
the  four  grounds  of  s.  8.  That  being  the 
question  to  be  raised,  I  think  we  coula  not 
accede  to  Mr.  Afacmorran's  argument  with- 
out overruling,  at  any  rate,  tne  principle, 
and  I  think  myself  the  actual  decision,  in 
Ex  parte  Flinn,  It  may  be,  for  the  reasons 
that  have  been  mentioned  by  my  brother 
Kennedy,  amongst  others,  that  the  West 
Riding  Case  was  decided  with  reference  to 
a  different  license,  but  I  must  say  that  I 
think  Ex  parte  Flinn  is  so  much  an  autho- 
rity tliat  we  could  not  really  deal  with  this 
case  contrary  to  the  principle  of  that  case 
without  practically  overruling  it ;  and,  of 
course,  we  do  not  do  that  in  a  case  where 
there  is  an  appeal.  I  prefer  to  sav  that  I 
think  we  are  bound  by  the  principle  of  the 
decision  in  Ex  parte  Flinn,  and  therefore 
we  must  affinn  this  decision.  It  is  a  prin- 
ciple, it  seems  to  me,  of  sufficient  import- 
ance for  further  discussion,  and  obviously 
ought  to  be  further  discussed ;  and  there- 
fore, if  there  is  to  be  an  appeal  in  this  case, 
that  is  the  ground  on  wnich  we  put  our 
decision,  namely,  that  we  do  not  overrule 
the  decision  of  a  court  of  co-ordinate 
jurisdiction. 

Wills,  J. — I  am  entirely  of  the  same 
opinion.  I  think  in  respect  of  Ex  parte 
Flinn  we  are  bound  by  it,  and  that  it  is  so 
exactly  in  point  in  all  its  circumstances 
that  it  really  must  be  followed.  The  only 
distinction  between  Ex  parte  Flinn  ana 
this  case  that  I  can  see  is  that  I  think  in 
Ex  parte  Flinn  it  was  an  application  in  the 
first  instance  to  a  court  of  summary  juris- 
diction, and  this  is  an  application  to  the 
special  sessions.  I  cannot  think  myself 
that  the  Act  of  Parliament  meant  to  make 
any  distinction  between  the  rights  of  the 
parties  on  these  two  occasions,  and  there- 
fore it  seems  to  me  that  Ex  parte  Flinn  is 
really  exactly  in  point  and  must  be  fol- 
lowed. I  confess  I  think  myself  that 
Expart^  Flinn  is  very  difficult  to  reconcile 
with  R,  V.  West  Riding  of  Yorks  J  J,  I 
have  heard  what  Mr.  Foote  said  about  it ; 
but  still,  after  all  is  said  and  done,  it  seems 
to  me  that  in  the  one  case  the  court  held 
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that,  under  circumstances  which  ai*e  closely 
analogous  to  this,  the  expression  "be  en- 
forced" in  the  19th  section  of  the  Act  of  1869 
was  not  satisfied,  and  that  in  Ex  parte 
Flinn  they  held  it  was,  and  it  seems  to  me 
extremely  difficult  to  reconcile  those  two 
decisions.  All  I  can  say  is,  that  besides 
listening  to  the  arguments— after  having 
spent  myself  a  couple  of  hours  in  going 
into  these  sections — it  seems  to  me  to  be  a 
matter  of  extreme  difficulty  and  perplexity, 
and  I  am  glad  to  take  refuge  in  the  fact 
that  I  am  bound  by  Ex  parte  Flirm. 

Kennedy,  J. — I  am  of  the  same  opinion, 
and  I  in  no  way  differ  from  anything  that 
my  lord  has  said ;  but  after  what  has  been 
said  by  my  brother  Wills  I  think  it  right 
to  say  that,  whilst  I  agree  we  are  bound  by 
Ex  parte  Flinn^  I  do  not  see  any  reason  to 
dissent  from  that  decision.  I  do  not  think 
there  is,  in  substance,  any  difference  be- 
tween that  case  and  this  case  for  the  reasons 
mv  lord  has  given.  It  seems  to  me  that 
what  we  are  doing  is  what  the  Acts  of 
Parliament  expressly,  to  my  mind,  autho- 
rised, if  the  Acts  are  read  together,  namely, 
that  up  to  the  time  of  the  special  sessions 
in  a  case  of  this  kind  the  license  may  be 
treated  as  alive,  and  there  is  a  power  to 
transfer — to  allow  the  owner  to  carry  on  in 
the  meantime ;  and  it  was  on  an  application 
of  that  sort  by  the  owner  that  the  matter 
arose  in  Ex  parte  Flinn,  I  think  that 
there  is  no  essential  difference.  The  ques- 
tion which  there  arose  was  a  question 
which  to  my  mind,  was  rather  more  diffi- 
cult, if  I  may  say  so,  than  the  question 
here.  The  proper  time  for  applying  in  a 
case  of  this  kind  appears  to  me  to  be  at  the 
special  sessions  at  which  this  application 
was  made  and  refused.  In  Ex  parte  Flinn^ 
however,  it  seems  to  me  a  somewhat  more 
difficult  question  arose,  because  it  was  an 
application  to  the  magistrate  in  the  mean- 
time by  the  owner  to  carry  on  the  business. 
It  seems  to  me  whether  that  is  granted  or 
refused,  there  is  a  license  to  be  dealt  with, 
and,  on  the  principle  of  Ex  parte  Flinn,  to 
be  dealt  with  as  the  court  of  quarter  ses- 
sions have  held  in  their  decision,  which  we 
now  affirm. 

Lord  Alvekstone,  C.J.— I  did  not  men- 
tion it  before,  but  I  should  like  to  say,  if 
this  case  ever  goes  further,  I  think  the  first 
case  of  Ex  parte  Flinn  (No.  1),  [1899] 
2  O.  B.  154  ;  63  J.  P.  660,  which  has  some 
little  bearing  on  this  case,  may  require 
to  be  further  considered  on  the  point  as  to 
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whether  those  words  "for  the  first  time" 
govern  the  whole  section  or  the  first  jiart  of 
the  section. 

Appeal  dismisied. 

Solicitor  for  the  appellant :  E.  W.  Beal. 
Solicitors  for  the  respondents  :  Maitlands, 
Peckham  &  Co. 
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Public  health  (London)  —  Byelaw  under 
Metropolis  Management  Act,  1855 
(18  &  19  Vict.  c.  120),  8.  202— Drainage 
—Pipe  from  every  lavatory  to  be 
trapped — How  of  basins  in  board 
school — Reasonableness. 

The  appellants  were  summoned  for  contra- 
vention of  a  byelaw  of  the  respondents, 
which  provided  that  "a  person  vfho 
shall  erect  a  n^ew  building  shall  cause 
every  pipe  in  such  building  for  carrying 
off  wa^te  water  from  et^ery  lavatory  or 
sink  ,  ,  ,  to  a  sewer  to  be  constructed 
of  lead  iron  or  sUmeware  and  to  be 
trapped  immediately  beneath  such  lava- 
tory or  sink  by  an  efficient  syphon  trap 
which  shall  be  constructed  of  lead  iron 
or  sUmeware  with  adequate  means  for 
inspection  and  cleansina  and  which 
shall  be  ventilated  into  the  external  air 
wherever  su^  ventilation  shall  be  neces- 
sary to  preserve  the  seal  of  such  trap" 
The  appellants  had  constructed  rows  of 
basins  in  a  new  building  for  the  Lon- 
don School  Board,  The  utaste  ivater 
from  each  basin  ran  through  a  pipe 
into  an  open  drain,  which  wets  trapped 
before  it  reached  the  sewer. 

Held,  that  ecLch  basin  was  not  a  lavatory 
and  need  not  comply  with  the  byelaw, 
and  that  the  case  wets  not  vnthin  the 
byelaw. 

Case    stated  by  a  metropolitan    magis- 
trate. 

The  appellants  are  a  firm  of  builders  and 
contractors,  and  the  respondents  are  under 
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and  by  virtue  of  the  London  Goyernment 
Act,  1899,  the  successors  of  the  vestry  of 
the  parish  of  Bermondsey,  which  parish 
now  fonns  part  of  the  borough  of  Ber- 
mondsey, and  are  the  local  authority 
entrust^  with  the  duty  of  seeing  that 
the  drainage  byelaws  made  by  the  Ix>ndon 
County  Council  under  s.  202  of  the  Metro- 
polis Management  Act,  1855,  are  duly 
carried  out. 

On  June  18th,  1903,  the  appellants  ap- 
peared before  me  to  answer  to  a  complaint 
made  by  Frederick  Ryall,  the  town  clerk  of 
the  borough  of  Bermondsey,  for  that  they, 
on  or  before  April  25th,  1903,  did  unlaw- 
fully erect  a  new  building  in  Alexis  Street, 
in  tne  said  borou^,  without  causing  every 
pipe  in  such  building  for  carrying  on  waste 
water  from  every  lavatory  to  a  sewer  to  be 
trapped  immediately  underneath  such  lava- 
tory by  an  efficient  syphon  trap  constructed 
of  lead,  iron  or  stoneware,  with  adequate 
means  for  inspection  and  cleansing,  con- 
trary to  byelaw  No.  10,  made  by  the  Lon- 
don County  Council  under  s.  202  of  the 
Metropolis  Management  Act,  1855. 

It  was  proved  or  admitted  that  the  ap- 
pellants had  erected  certain  buildings  for 
the  School  Board  for  London  in  Alexis 
Street,  in  the  said  borough,  and  lavatories 
therein  for  the  use  of  children  attending 
the  school. 

Byelaw  No.  10  was  admitted,  and  is  as 
follows  :  "  A  person  who  shall  erect  a  new 
building  shaU  cause  every  pipe  in  such 
building  for  carrying  off  waste  water 
from  every  lavatory  or  sink  (not  being  a 
stop  sink  or  urinal  constructed  or  adapted 
to  DO  used  for  receiving  any  solid  or  liquid 
excremental  filth)  to  a  sewer  to  be  con- 
structed of  ]esA  iron  or  stoneware  and  to  be 
trapped  immediately  beneath  such  lavatorv 
or  sink  by  an  efficient  syphon  trap  which 
shall  be  constructed  of  lead  iron  or  stone- 
ware with  adequate  means  for  inspection 
and  cleansing  and  which  shall  be  venti- 
lated into  the  external  air  whenever  such 
ventilation  may  be  necessary  to  preserve 
the  seal  of  such  trap.  He  shall  not  con- 
struct or  fix  in  or  in  any  connection  with, 
such  waste  pipe  lavatory  or  sink  any  trap 
of  the  kind  known  as  a  bell  trap,  a  dip 
trap  or  a  D  trap." 

[The  construction  of  the  said  lavatories 
and  the  method  of  carrying  waste  water 
from  them  to  the  sewer  were  sufficientlv 
shown  by  a  plan  annexed  to  this  case,  which 
also  showea  the  system  required  by  the 
Council.] 
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For  the  appellants  it  was  contended  that 
each  basin  from  which  after  use  waste 
water  runs  away  through  a  pipe  immediately 
underneath  was  not  a  lavatory,  but  that 
each  set  of  basins  was  a  lavatory  ;  that  the 
only  pipe  within  the  meaning  of  the  bye- 
law was  that  leading  from  the  open  trough, 
which  was  properly  trapped,  and  that  the 
pipe  immediately  beneatn  each  basin  was 
not  a  pipe  for  carrying  off  waste  water 
from  a  lavatory  to  a  sewer.  In  support  of 
the  said  contention  it  was  argued  that  the 
whole  byelaw  must  be  read  together,  and 
that  part  of  it,  viz.,  the  third  paragi'aph, 
was  not  applicable  to  such  a  pipe  as  that 
immediately  beneath  each  basin  in  the 
buildings  in  question.  The  paragraph  thus 
referred  to  is  as  follows :  "He  shall  cause 
every  pipe  in  such  building  for  carrying  off 
waste  water  to  a  sewer  to  be  taken  through 
the  external  wall  of  such  building  and 
to  discharge  in  the  open  air  over  a  properly 
trapped  gully  or  into  such  a  gully  aoove 
the  level  of  the  water  in  the  trap  thereof  or 
over  a  channel  leading  to  such  a  gully." 

It  was  contended  on  the  part  of  the 
respondents  that  each  of  the  basins  from 
which  after  use  waste  water  runs  away 
through  a  pipe  immediately  beneath  was 
a  lavatory  within  the  meaning  of  the  bye- 
law, and  that  in  order  to  comply  with  such 
byelaw  it  was  necessary  that  each  basin 
should  be  trapped,  as  required  by  the  bye- 
law^ by  a  syphon  immediately  beneath  each 
basin,  and  that  the  carrying  of  the  water 
through  an  untrapped  pipe  immediately 
beneath  each  of  such  basins  to  an  open 
trough,  and  carrying  all  such  waste  water 
from  such  open  trough  underneath  through 
a  pipe  at  the  side  and  not  underneath, 
though  such  pipe  was  trapped,  did  not 
comply  with  byelaw  No.  10. 

I  was  of  opinion  that  upon  the  true  con- 
struction of  the  said  byelaw  each  basin  was 
a  lavatory,  inasmuch  as  waste  water  runs 
away  from  a  pipe  immediately  underneath 
each  one  to  a  sewer,  and  that  it  was  neces- 
sary to  cause  the  pipe  immediately  beneath 
each  to  be  trapped ;  and  I  therefore  con- 
victed the  appellants. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether  or  not  my 
said  determination  was  correct  in  point  of 
law. 

E.  Baogallay. 

Macniorrany  K.C.  ^with  him  Layman\ 
for  the  appellants. — Tne  byelaw  is  not  ap- 
plicable to  the  circumstances  of  this  case. 
Each  basin  is  not  a  lavatory ;  the  whole 
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row  of  basins  taken  together  form  a  lava- 
tory, and  the  drain  which  receives  the 
waste  water  from  all  the  basins  is  effi- 
ciently trappexl  before  reaching  the  sewer. 
If  the  whole  byelaw  is  read  together  it  is 
clear  that  it  was  not  intended  to  apply  to 
the  pipe  immediately  issuing  from  the 
basin,  for  the  third  paragraph  of  the  byelaw 
says  that  a  person  snail  cause  every  pipe  in 
such  building  for  carrying  off  waste  water 
to  a  sewer  "  to  be  taken  through  the  ex- 
ternal wall  of  such  building,''  and  so  on. 

//.  AvorVy  K.C.  (with  him  Biron\  for 
the  respondents. — There  is  no  question  here 
as  to  tne  reasonable  character  of  this  bye- 
law  ;  it  is  a  question  of  its  applicability  to 
the  circumstances  of  this  case.  Every  basin 
here  is  a  "  lavatory  "  within  the  meaning  of 
the  byelaw,  and  the  pipe  issuing  imme- 
diately from  it  is  "a  pipe  carrying  off  waste 
water  to  a  sewer,"  so  the  byelaw  has  not 
been  complied  with. 

Lord  Alverstone,  C.J. —I  am  very 
anxious  indeed  to  rep^t  what  I  have  said 
more  than  once  when  giving  judgment  with 
regard  to  these  byelaws,  that  1  decline  to 
be  a  party  to  a  judgment  which  would  lead 
anyone  to  suppose  that  we  have  expressed 
an  opinion  upon  the  merits  of  any  particular 
sanitary  engineering,  building,  or  other 
question.  One  cannot  always  shut  ones 
eves  to  what  is  common  knowledge  that 
there  have  been  questions  raised  as  to  the 
desirability  of  draining  in  a  particular  way 
or  engineering  in  a  particular  way  when  it 
is  a  known  and  common  thing,  and  one 
cannot  be  ignorant  of  the  fact  that  there 
has  been  a  very  considerable  controversy  as 
to  whether  it  is  desirable  to  have  traps 
which  themselves  may  become  foul  below 
each  basin,  or  desirable  to  have  something 
which  could  readily  be  cleaned  out,  but  I 
absolutely  decline  to  express  the  slightest 
opinion  as  to  which  is  the  best.  AH  I  say 
is,  there  is  much  to  be  said  on  both  sides. 
But  I  come  back  to  the  point.  We  have 
had  rei)eatedly  on  several  occasions  to  say. 
in  considering  these  byelaws,  that  if  a  local 
authority  who  have  the  right  to  do  it,  and 
the  duty  of  exercising  a  discretion,  do  wish 
to  indicate  that  a  thing  is  to  be  done,  they 
must  say  so  in  fairly  plain  and  clear 
language.  I  do  not  think  that  in  any  judg- 
ment to  which  I  have  been  a  party  I  have 
ever  intentionally  construed  these  byelaws 
unfavourably  to    the    local   authority    by 

Euttinff  a  strained  construction  upon  them, 
ut  I  have,  where  I  have  supported  them, 
and  where  I  have  thought  they  could  not 
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be  supported,  endeavoured  to  point  out  that 
the  language  must  be  reasonably  clear.  Let 
us  first  take  this  byelaw  and  read  it  without 
assuming  the  absurdity  of  the  one  conten- 
tion or  tne  other,  either  on  the  side  of  the 
appellant  or  respondent.  The  statement  is 
that  a  person  wiio  shall  erect  a  new  building 
shall  cause  every  pipe  in  such  building  for 
carrying  off  waste  water  from  every  lavatory 
or  sink  to  a  sewer  is  to  be  constructed  in  a 
certain  way,  and  to  be  trapped  in  a  certain 
way.  Now  the  class  of  pipe  they  are  speak- 
ing of  there,  is  a  pipe  which  leads  from  the 
lavatory,  and  for  this  purpose  I  will  take 
that  to  be  from  a  basin  as  a  lavatory  to  the 
sewer.  If  they  mean  by  that  you  must  not 
take  the  water  from  the  basin  into  the 
sewer  by  any  other  means  except  a  pipe, 
they  must  say  so — it  is  nothing  unreasonable 
to  ask  them  to  say  so — they  must  indicate  it. 
Mr.  Avory^  who  always  touches  the  imint, 
said  that  that  was  the  construction  he 
sought  to  put  upon  the  byelaw,  that  this 
was  a  prohibition  against  taking  the  waste 
water  away  by  any  other  method.  Now 
that  I  am  not  putting  a  false  construction 
upon  this  byelaw  is  clear  from  the  last 
paragraph  of  the  same  byelaw,  "  he  shall 
cause  every  pipe  in  such  building  for  carry- 
ing off  waste  water  to  a  sewer  to  be  taken 
through  an  external  wall."  Therefore  it  is 
Quite  clear  they  knew  perfectly  well  what 
they  were  talking  about ;  they  were  talking 
about  pipes  which  led  to  the  sewer  from 
the  lavatory,  or,  if  you  like  it,  from  the 
basin,  and  while  I  perfectly  agree  with  the 
criticisms  my  brother  Wills  has  made,  that 
the  ordinary  reader  would  take  this  to  mean 
from  the  lavatory  and  not  from  each  basin, 
yet  still  I  think  what  is  far  more  important, 
IS  that  even  if  you  take  it  from  eacn  basin, 
they  have  not  told  the  people  they  are 
not  to  use  an  open  trough  ;  but  they  have 
told  the  people  that  if  they  do  uae  a  pipe  to 
the  sewer,  it  must  be  of  a  iiarticular  con- 
struction. Now,  in  this  case,  I  think  to 
say  that  a  short  end  of  pipe  which  runs 
into  an  open  trough,  which  open  trough 
letids  into  a  pipe,  to  call  that  a  pipe  leading 
to  a  sewer,  would  be  simply  an  abuse  of 
language.  Of  course  it  is  a  pipe  which 
takes  the  waste  water  to  a  sewer  in  the 
srme  sense  that  the  housemaid  may  take 
the  waste  water  to  the  sewer  when  she 
empties  the  basin  into  a  slop-pail  and  pours 
the  contents  of  the  slop-pail  down  a  water- 
closet  or  sink.  No  reasonable  man  reading 
that  byelaw  would  understand  he  was 
told  you  are  not  to  be  allowed  to  use  the 
system  of  having  no  closed  pipe  at  all,  but 
an  open  trough,  which  can  oe  cleaned  out 
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every  day  if  you  like,  and  to  have  no  possi- 
bility of  any  foul  connection  between  the 
open  trough  and  that  basin  by  simply 
having  a  short  length  of  pipe  onen,  but  you 
must  use  a  closed  pipe  with  tne  elaborate 
system  suggested  as  an  alternative.  I 
repeat,  I  express  no  opinion  as  to  which  is 
the  best^I  do  not  know ;  but  all  I  say  is, 
that  if  the  local  authority  desire  to  say  our 
sanitary  regulation  shall  be  such  that  there 
shall  always  be  a  pipe  from  such  basin  to 
a  sewer  trap  in  this  way,  they  must  say  so. 
They  are  not  entitled,  by  describing  how 
such  a  pipe  is  to  be  connected  and  tram)ed, 
to  read  into  that  a  prohibition  that  now>dy 
shall  do  it  in  any  other  way.  I  am  there- 
fore clearly  of  opinion  that  the  magistrate 
came  to  a  wrong  decision  in  this  case,  and 
that  what  was  done  here  was  not  within 
the  words  of  this  byelaw,  construing  it  in 
the  most  liberal  way  to  carry  out  the  views 
of  the  sanitary  authority. 

Wills,  J. — ^I  am  of  the  same  opinion,  and 
for  the  same  reasons. 

Kennedy,  J.— I  am  of  the  same  opinion, 
though  I  confess  not  quite  with  the  same 
confidence,  and  therefore  I  will  just  add 
that  it  seems  to  me  that  the  view  which  my 
lord  and  my  brother  Wills  have  adopted 
and  expressed  is  the  rif^ht  one  here,  because 
I  do  think  that  while  it  is  necessary  not  to 
be  hypercritical  on  language  in  matters 
couducted  by  officials  and  public  bodies, 
who  must  be  presumed  to  be  sensible  and 
just-minded  persons,  on  the  other  hand  it 
IS  CMiually  necessary  that  private  persons 
should  be  clearljr  told  what  they  ou^ht  to 
do.  And  my  objection  to  the  decision  of 
the  magistrate  mainly  is  this,  that  while  I 
confess  for  mjrseif,  I  cannot,  as  a  matter  of 
fair  construction  and  grammatical  render- 
ing, regard  the  construt^tion  that  Mr.  Ai)ory 
put  upon  this  byelaw  as  altogether  an 
impossible  one,  I  think  before  persons  are 
brought  before  ma^strates  for  the  breach 
of  a  byelaw  of  this  kind,  it  ought  to  be 
made  not  merely  inferentially  possible,  but 
absolutely  clear  as  a  matter  of  ordinary 
construction  of  language,  that  they  have 
done  something  which  in  forbidden.  Mere 
the  most  Mr.  Avory  can  say  upon  the  con- 
struction of  this  byelaw,  is  that  it  ought  to 
be  a  matter  of  inference  that  the  only  con- 
nection from  each  of  these  basins  to  a  sewer 
should  be  a  pipe,  and  not  a  pipe  plus  a 
trough.  I  do  not  think  that  you  ought  to 
convict  a  person  on  inference,  and  I  ao  not 
think  that  it  is  desirable  to  encourage  such 
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kind  of  legislation  by  byelaw  as  will  make 
it  even  ar^ably  possible  that  the  thing 
which  has  been  done  is  not  the  thing  which 
is  forbidden  in  the  byelaw.  I  agree,  there- 
fore, entirely  with  the  judgment  which  has 
been  pronounced. 

Appeal  allowed. 

Solicitor  for  the  appellants :  C.  E.  Mor- 
timer. 

Solicitor  for  the  respondents  :  Frederick 
Ryall. 
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Fehrvxiry  5, 1904. 

LiNZELL    V.   Felixstowe   and    Walton 
Urban  District  Council. 

Public  health — Byelaw  as  to  new  streets 
and  buildings— New  building— Stables 
for  horses  —  Building  constructed  or 
adapted  to  be  used  as  a  place  of 
habitual  employment  for  any  person 
in  any  manufacture,  trade  or  business- 
Public  Health  Act,  1876  (36  &  36  Vict, 
c.  55),  s.  167. 

The  appellant  was  summoned  for  infringe- 
ment of  a  byelaw  made  by  the  respon- 
dents which  2^ovided  that  no  building 
should  be  erected  except  of  brick  or 
incombustible  material "  subject  to  cer- 
tain exceptions.^*  One  of  these  exceptions 
was  in  the  case  of  a  building  which 
should  **  not  be  constructed  or  adapted 
to  be  tLsedy  either  wholly  or  in  part,  for 
human  habitation,  nor  as  a  place  of 
habittuil  emj}loymentfor  any  person  in 
any  manufacture,  trade  or  buMness,'* 
l^he  appellant  had  erected  a  buildinq 
in  timber  and  roofed  in  wood,  which 
was  divided  by  jxirtitions  which  did 
not  extend  alxn^e  the  ends  of  ike  roof. 
One  end  was  used  as  a  cement  store,  the 
middle  portion  as  a  timher  store,  and 
the  other  end  was  a  stable.  The  res^xm- 
dents  contended  that  the  staMe  infringed 
the  byelaw  as  to  the  erection  of  new 
buildings. 

Held,  that  the  byelaw  did  not  ajfply.  as  the 
stalfle  was  not  adapted  to  be  used,  either 
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wholly  or  in  part,  as  a  place  of  hcibitual 
employment  for  any  person  in  any 
man^acture,  trade  or  business. 

Case  stated  by  justices  ia  and  for  the 
county  of  Suffolk. 

The  appellant  had  been  convicted  for 
a  breach  of  byelaws  with  regard  to  new 
buildings  made  by  the  respondent  council. 

The  api>ellaut,  a  building  contractor,  had 
been  summoned  to  answer  an  information 
laid  by  the  respondents'  clerk,  which 
charged  that  he,  on  February  17th,  1903, 
at  Felixstowe,  having  erected  a  new  build- 
ing in  Orwell  Street,  there  unlawfully  did 
not  cause  such  building  to  be  enclosed  with 
walls  of  good  brick,  stone,  or  other  hard  or 
incombustible  material,  properly  bonded 
and  solidly  put  together  as  provided  by 
byelaw  10  of  the  byelaws  in  force  in  the 
said  urban  district  with  respect  to  new- 
streets  and  buildings,  but  did  cause  the 
same  to  be  enclosed  with  walls  of  timber 
contrarjr  to  the  byelaw  and  the  form  of  the 
statute  in  that  case  made  and  provided. 

Byelaw  10  provided  :  "  That  every  person 
who  shall  erect  any  new  building  shall, 
except  in  such  cases  as  hereinafter  specified, 
cause  such  building  to  be  enclosed  with 
walls  constructed  of  good  bricks,  stone^  or 
other  hard  and  incombustible  materials, 
properly  bonded  and  solidly  put  together 
(a)  with  good  mortar  comTK)unaed  of  quick- 
lime and  clean  sharp  sand,  or  other  suitable 
material,  or  (b)  with  good  cement,  or  (c) 
with  good  cement  mixed  with  clean  sharp 
sand  :  provided  always  (a)  that  where  a  new 
buildinff  intended  for  use  as  a  dwelling- 
house  snail  be  distant  not  less  than  15  fset 
from  any  adjoining  building  not  being  in 
the  same  curtilage,  the  person  erecting  such 
new  building  may  construct  its  external 
walls  of  timber  framing  and  in  accordance 

with  the  following  regulations " 

Byelaw  2  applied  to  exempted  buildings, 
and  clause  (f)  provided  that  any  building 
which  shall  not  exceed  in  height  30  feet,  as 
measured  from  the  footings  of  the  walls,  and 
shall  not  exceed  in  extent  125,000  cubic  feet, 
and  shall  not  be  a  public  building,  and  shall 
not  be  constructed  or  adapted  to  be  used 
either  wholly  or  in  part  for  human  habita- 
tion, or  as  a  place  of  habitual  employment 
for  any  person  in  any  manufacture,  trade  or 
business,  and  shall  be  distant  at  least  8 
feet  from  the  nearest  street,  and  at  least  30 
feet  from  the  main  building  and  from  the 
boundary  of  any  adjoining  land  or  premises 
should  be  exempted  from  the  operation  of 
certain  byelaws,  including  byelaw  10 
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At  the  hearing  of  the  information,  the 
following  facts  were  admitted  or  proved  in 
evidence  : 

(a)  The  building  in  question,  which  was 
erected  in  timber  and  roofed  in  wood,  was 
divided  by  partitions  which  did  not  extend 
above  the  eaves  of  the  roof.  One  end  was 
used  as  a  cement  store  and  goods  store,  the 
middle  portion  was  used  as  a  timber  store, 
and  the  other  end  was  a  stable. 

(h)  The  building  did  not  exceed  20  feet 
in  neight,  and  the  cubic  extent  is  less  than 
125,000  cubic  feet. 

(c)  It  was  not  a  public  building,  nor  con- 
structed wholly  or  in  part  for  human 
habitation. 

For  the  respondents  it  was  admitted 
that  no  part  of  the  building  except  the 
stalls  was  adapted  to  be  used  for  habitual 
emi)loymeut  in  any  manufacture,  trade  or 
busin&ss. 

It  was  contended  that  the  stables  con- 
stituted the  infringement.  The  respondents 
contended  that  the  building  was  constructed 
or  adapted  to  be  used  sm  a  place  of  habitual 
employment  for  any  person  in  any  manu- 
facture, trade  or  business,  and  that  therefore 
it  was  not  exempted. 

The  justices  were  of  the  opinion  that  the 
building  was  not  exempted  under  the  bye- 
laws. 

The  question  for  the  oj^inion  of  the  court 
was  whether  the  conviction  was  right  and 
ought  to  be  affinned. 

A.  J.  Ashton,  for  the  appellant.— The 
argument  for  the  respondent,  put  by  the 
surveyor  in  his  evidence,  and  adopted  by 
the  justices,  was  wrong.  It  was  admitted 
by  him  that  no  part  of  the  building  was 
adapted  to  be  used  for  habitual  employ- 
ment in  any  manufacture,  trade  or  business, 
except  the  stables,  but  it  was  contended 
that  as  the  horses  kept  there  were  employed 
by  the  appellant  in  his  trade,  the  stables 
were  a  building  adapted  to  oe  used  for 
habitual  employment  in  a  manufacture, 
trade  or  business.  That  is  not  the  meaning 
of  the  exception.  The  words  "  trade,  manu- 
facture or  business,"  do  not  include  such  a 
case  as  this.  The  object  was  to  prevent  people 
being  employed  in  unsuitable  work-rooms. 

E,  C,  Glen.  — The  question  here  is  a 
question  of  fact,  which  has  been  decided 
by  the  justices.  The  horses  were  used  by 
the  appellant  in  his  business  as  a  builder. 

Ashton,  in  reply. 

Lord  Alverstone,  C. J.—This  case  seems 
to  be  a  striking  instance  of  the  absolute 
necessity   of    using   some   discretion   and 
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common  sense  in  drafting  these  byelaws. 
I   sympathise    very    much,  if   I    may  be 
allowed  to  say  so,  with  Mr.  Glen^s  con- 
tention.  I  think  it  is  ridiculoiis  that  stables 
should  be  exempt  from  drainage.     It  is 
most  desirable  that  stables  should  be  sub- 
jected to  drainage,  but,  in  the  name  of  all 
that  is  common  sense,  why  cannot  they  say 
stables  if  they  mean  stables.     When  vou 
look  at  the  framing  of  this  byelaw,  it  does 
not  tend  to  assist  the  builder  or  anybody 
else  to  know  what  they  may  do.    Byelaw  10 
begins  by  including  every  building.      So 
far   there  has   been  no  difficulty.      Then 
there   are   a   long   series   of    exemptions 
which  precede  it  and  are  contained  in  bye- 
law 2,  and  clause  (I)  exempts  any  building 
which  shall  not  exceed  90  teet  in  height  and 
does  not  contain  more  than  125,000  cubic 
feet.     We  then  get  a  general  exemption 
which    exempts    certain   other   buildingsl. 
The  building  in  question  consists  of  one 
structure  in  timber,  roofed  in  wood,  and 
divided  by  partitions.    One  end  is  used  as 
a   cement  store,  the  middle  portion  as  a 
timber  store,  and  the  other  ehd  as  a  stable. 
It  is  stated  by  the  respondent  that  no  part 
of  the  building,  except  the  stable,  is  adapted 
to  be  used  for  the  habitual  employment  of 
a  person  in  a  manufacture,  trade  or  business. 
I   think  the  magistrates  have  stated  this 
case  not  as  finding  on  the  facts,  but  they 
have  stated  the  facts  as  regards  the  build- 
ing, and  ask,  do  they  come  within  the  words 
of  the  byelaw?    It  seems  to  mc  that  this 
building  does  not  come  within  the  words 
'*a  place  for  the  habitual  employment  of  a 
person  in  a  manufacture,  trade  or  business  " 
merely  because  horses  are  groomed  and  kept 
there  oy  a  horsekeeper,  who  is  employed  by 
the  builder  who  owns  the  stable.    I  must 
say  if  the  building  is  exempt  under  the 
the  exemption  in  the  byelaw  for  buildings 
exceeding  30  feet  in  height,  then,  in  order  to 
bring  it  in  again  under  some  other  words, 
the  words  ought  to  be  more    reasonably 
clear  than  "  as  a  place  adapted  to  be  used 
for  the  habitual  employment  of  any  person 
in  a  manufacture,  trade  or  business."     It 
cannot  be  that  because  a  man  grooms  a 
horse  in  a  place  that  that  makes  it  a  place 
for  employment  in  a  trade  or  business.    It 
is  meant,  in  my  opinion,  to  refer  to  places 
where  persons  are  employed  in  trade  or 
business,  as  in  inanufactories  where  a  trade 
is  carried  on  which  is  the  trade  of  a  person 
whose  building  it  is.    While  I  a^ee  that  it 
is  desirable  that  there  should  be  byelaws 
which  should  include  the  drainage  of  stables, 
I  think  this  byelaw  is  not  so  worded  as  to 
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make  it  clear  that  this  •  building,  which  is 
not  90  feet  high,  comes  within  it.  I  think, 
tiierefore,  the  appeal  must  be  allowed. 

Wills,  J.— I  agree. 

Kennedy,  J.— I  am  of  the  same  opinion. 
Apj}eal  allowed. 

Solicitors  for  the  appellant  :  Field, 
Roscoe  &  Co.,  for  Leighton  and  Aldous, 
Ipswich. 

Solicitors  for  the  rtispondent :  Baker, 
Lees  &  Co.,  for  F.  B.  Jennings,  Felixstowe. 
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Februai-y  3,  1904. 

Smith  v.  Assessment  Committee  of  the 
Leigh  Union. 

Poor  Rate— Appeal  against  assessment- 
Appearance  by  assessnient  committee 
as  respondents— Consent  of  guardians  - 
Notice  of  meeting  of  guardians— Union 
Assessment  Committee  (Amendment) 
Act,  1864  (27  &  28  Vict.  c.  29),  s.  2— 
Divided  Parishes  and  Poor  Law  (Amend- 
ment) Act,  1882  (45  &  46  Vict.  c.  58), 
s.  12. 

7^he  notice  to  be  given  to  every  gwirdian 
before  consent  can  be  given  to  the 
ajypearwnce  of  the  assessment  committee 
of  the  tmion  as  respondents  to  a  rating 
appeal^  by  virtue  of  s.^  of  the  Union 
Assessment  Committee  ( Amendment ) 
Act,  1864,  need  not  be  the  fourteen  days' 
notice^  provided  for  by  «.  12  of  tite 
Divided  Parishes  and  Poor  Law 
{Amendment)  Act,  1882  ;  such  fourteen 
days  notice  is  only  required  in  cases 
where  undei'  statutory  enactments  the 
consent  in  writing  of  a  majority  of  tlie 
guardians  of  a  union  is  required. 

Decision  of  the  High  Court  of  Justice,  Kinffs 
Bench  Divisum  (Lord  Alverstone, 
L.C.J.,  Laweancb  and  Kennedy,  J  J.) 
(68  J,  P,  82)  affirmed. 

Appeal  of  the  appellant  Smith  from  the 
decision  of  the   High   Court   of   Justice, 
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King's  Bench  Division  (Lord  Alvesstone, 
L.C.  J.,  Lawbance  and  Kennedy,  J  J.\  upon 
the  following  special  case  stated  by  the 
quarter  sessions  for  the  county  palatine  of 
Lancaster. 

On  April  27th,  1903,  an  appeal  was  heard 
and  determined  at  the  County  Sessions 
House,  Liverpool,  against  a  certain  poor 
rate  made  on  June  19th,  1902.  The  appeal 
was  allowed,  the  rate  being  amended  in 
manner  hereinafter  appearing,  subject  to 
the  following  case  : 

When  the  appeal  of  the  above-named 
appellant,  Joseph  Smith,  was  called  on  for 
hearing,  counsel  claimed  to  appear  and  be 
heard  on  behalf  of  the  assessment  committee 
of  the  Leigh  Union,  appearing  in  the  name 
of  the  guardians  of  the  union.  The  over- 
seers of  the  township  of  Leif^h  (which  is 
situated  in  the  Leigh  Union),  did  not  appear 
either  in  person  or  oy  counsel. 

Counsel  appeared  on  behalf  of  the  said 
appellant,  ana  called  upon  the  counsel  who 
appeared  on  behalf  of  the  said  assessment 
committee  to  prove  that  the  said  committee 
had  duly  obtained  the  consent  of  the  guar- 
dians to  their  appearance  as  respondents  to 
the  said  appeal. 

It  was  then  proved  and  admitted  that  the 
notice  of  appeal  had  been  served  upon  the 
a.ssessment  committee  on  March  lltn,  1903  ; 
that  the  next  meeting  of  the  guardians  was 
held  on  March  25th,  and  that  the  clerk 
of  the  said  committee  on  March  20th  sent  to 
each  of  the  guardians  a  notice,  dated 
Friday,  March  20th,  19a3,  that  at  the  next 
meeting  the  consent  of  the  board  to  the 
appearance  of  the  assessment  committee  as 
respondents  in  the  appeal  to  quarter  sessions 
would  be  proposed. 

On  March  25th  the  next  meeting  of  the 
guardians  was  held,  and  it  was  resolved  : 
"That  the  board  hereby  consents  to  the 
assessment  committee  appearin|B[  as  respon- 
dents in  appeals  to  quarter  sessions  against 
the  assessment  of  property  of  the  aoove- 
named  appellant." 

It  was  contended  by  the  counsel  for  the 
assessment  committee  that  the  consent  of 
the  guardians  thus  given  was  a  sufficient 
comi)liance  with  s.  2  of  the  Union  Assess- 
ment Committee  (Amendment)  Act,  1864, 
which  enacts  that  the  assessment  committee 
may,  with  the  consent  of  the  guardians, 
after  notice  shall  have  been  sent  to  every 
guardian,  appear  as  respondents  to  such 
appeal,  but  m  the  name  of  the  guardians  of 
such  union,  and  that  such  consent  need  not 
be  in  writing. 
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It  was  contended  by  counsel  on  behalf  of 
the  said  appellant  that  the  assessment  com- 
mittee of  tne  ^pardians  had  not  complied 
with  the  provisions  of  s.  12  of  the  Divided 
Parishes  and  Poor  Law  (Amendment)  Act, 
1882  (45  &  46  Vict.  c.  58),  which  enacts  as 
follows :  "  Where  under  the  Poor  Law 
(Amendment)  Act,  1834,  or  any  of  the 
Acts  amending  the  same,  the  consent 
in  writing  of  a  majority  of  the  guardians 
of  a  union  or  the  managers  of  a  school 
district  is  required,  it  shall  be  deemed  a 
sufficient  compliance  with  such  require- 
ment if  a  resolution  giving  consent  is 
passed  at  a  meeting  of  the  guardians  or 
managers,  of  which  meeting,  and  of  the  busi- 
ness to  be  transacted  thereat,  not  less  than 
fourteen  days'  notice  shall  be  given  to  each 

fuardian  or  manager.''  It  was  contended 
y  counsel  for  the  appelknt  that  not  less 
than  fourteen  days'  notice  should  have  been 
given  to  each  guardian  of  the  meeting  at 
which  the  consent  to  the  appearance  of  the 
assessment  committee  as  respondents  was 
given,  and  that,  as  only  four  clear  days' 
notice  was  given  of  such  meeting,  including 
Saturday  and  Sunday,  such  notice  was  in- 
sufficient, and  such  consent  was  invalid 
and  that  the  assessment  committee  had  no 
right  to  appear  and  be  heard  on  the 
appeal. 

It  was  contended  by  counsel  for  the 
assessment  committee  that  s.  12  of  the 
Divided  Parishes  and  Poor  Law  (Amend- 
ment) Act,  1882,  did  not  apply:  (1) 
Because  it  referred  only  to  consents  in 
writing,  and  s.  2  of  the  Union  Assessment 
Committee  (Amendment)  Act,  1864,  did  not 
require  a  consent  in  writing ;  (2)  because 
the  Union  Assessment  Committee  (Amend- 
ment) Act,  1864,  was  not  one  of  the  Acts 
amending  the  Poor  Law  Amendment  Act, 
1834  :  and  (3)  beeause  the  said  s.  12  of  the 
Divided  Parishes  and  Poor  Law  (Amend- 
ment) Act,  1882,  provided  merely  that  a 
resolution  passed  at  a  meeting  of  \i'nich  not 
less  than  fourteen  d&^s'  notice  had  been 
given  should  be  a  sufficient  compliance  with 
the  requirements  of  earlier  Acts,  but  did  not 
enact  tnat  a  i*esolution  passed  without  such 
notice  should  in  no  case  be  valid,  and  that 
the  words  '*  fourteen  days  shall  be  suffi- 
cient" do  not  impose  a  minimum. 

We  held  that  the  objection  raised  on 
behalf  of  the  appellant  must  be  sustained, 
and  refused  to  hear  counsel  for  the  assess- 
ment committee  on  the  merits  of  the 
appeal,  but  agreed  to  state  this  case  for  the 
opinion  of  the  High  Court  on  the  question 
whether  the  assessment  committee  were 
entitled  to  be  heard. 
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Evidence  was  given  on  behalf  of  the 
api)e]lant  to  show  that  he  had  duly  served 
notice  of  appeal  on  the  overseers  of  the  said 
parish  ana  on  the  said  assessment  com- 
mittee, and  had  given  notice  of  objection  to 
the  valuation  list,  and  had  flailed  to  obtain 
relief  before  the  assessment  committee. 

We  allowed  the  said  appeal  with  costs 
against  the  said  overseers,  but  declined  to 

go  into  the  question  of  the  value  of  the  said 
ereditament,  and  reduced  the  valuation  of 
the  said  hereditament  to  the  amount 
appearing  in  the  valuation  list  in  force 
before  the  making  of  the  new  valuation  list 
on  which  the  rate  against  which  the  said 
appeal  was  brought  was  based— that  is  to 
say,  we  reduced  tne  said  appellant's  assess- 
ment from  £140  gross  and  £119  rateable 
value  to  £60  gross  and  £51  rateable  value. 

The  question  for  the  oi>inion  of  the  court 
is  whether  we  were  right  in  refusing  to  hear 
counsel  for  the  said  assessment  committee. 

If  the  said  decision  was  right,  it  is  to 
stand  J  if  not,  it  is  to  be  quashed^  and  the 
court  IS  to  make  such  order  herein  as  the 
court  shall  think  fit. 

W.  Scott  Barrett, 
Chairman. 
Liverpool, 
June  23rd,  1903. 

By  the  Union  Assessment  Committee 
(Amendment)  Act,  1864  (27  &  28  Vict. 
c.  39),  8.  2  :  "  The  assessment  committee  of 
such  union  may,  with  the  consent  of  the 
guardians  of  such  union,  after  notice  shall 
have  been  sent  to  every  guardian,  appear  as 
respondents  to  such  appeal,  but  in  the  name 
of  the  guardians  of  such  union,  in  like 
manner,  and  with  the  same  incidents,  and 
subiect  to  the  same  liabilities  and  entitled 
to  tne  same  remedies  and  rights,  as  in  the 
case  of  persons  other  than  the  overseers  to 
whom  notice  of  appeal  may  be  given." 

The  Divisional  Court  held  that  the  notice 
to  be  given  to  every  guardian  before  consent 
can  be  given  to  the  appearance  of  the 
assessment  committee  of  the  union  as 
respondents  to  a  rating  appeal,  by  virtue  of 
s.  2  of  the  Union  Assessment  Committee 
(Amendment)  Act,  1864,  need  not  be  the 
fourteen  days'  notice  enacted  by  s.  12  of  the 
Divided  Parisheis  and  Poor  Law  Amend- 
ment Act  1882. 

From  that  decision  the  appellant,  Jaseph 
Smith,  appealed. 

A,  T.  Lawrence,  K.C.,  and  Boyle,  K.C. 
(  W,  W,  Mackenzie  with  them),  for  the  appel- 
lant— The  consent  of  the  guardians  must 
be  given  by  resolution  carried  at  a  meeting 
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of  which  proper  notice,  as  enacted  by  statute, 
has  been  given.  By  s.  12  of  the  Divided 
Parishes  Act,  1882,  the  notice  of  the  meet- 
ing at  which  the  consent  is  to  be  asked  for 
roust  be  a  fourteen  days'  notice.  By  s.  23 
of  the  Poor  Law  Amendment  Act,  1834,  the 
consent  in  writing  of  a  lu^ority  of  the 
guardians  is  required  in  certain  specified 
cases.  By  s.  2  of  the  Union  Assessment 
Committee  (Amendment)  Act,  1864,  consent 
in  writing  is  not  recjuiredin  so  many  words, 
but  s.  12  of  the  Divided  Parishes  Act,  1882. 
must  include  more  than  those  cases  specifiea 
in  8.  23  of  the  Act  of  18.34,  becaase  the 
words  are  "under  the  Poor  Law  Amend- 
ment Act,  1834,  or  any  of  the  Acts  amend- 
ing the  same.'^  The  Act  of  1864  is  one 
of  the  statutes  which  mav  be  described  as 
amending  the  Poor  Law  Act  of  1834.  Sec- 
tion 38  of  the  Act  of  1834  makes  it  im- 
possible that  the  guardians  can  do  anything 
except  by  virtue  of  their  office  at  a  meeting. 
Whatever  is  done  at  the  meeting  must  be 
recorded  in  the  minutes  in  writing,  and  this 
is  subsequently  confirmed  at  the  next  meet- 
ing. Thus  a  consent  so  obtained  at  a 
meeting  Is  in  writing.  The  case  is  therefore 
brought  within  s.  12  of  the  Divided  Parishes 
Act,  1882,  and  it  is  necessary  that  there 
should  be  fourteen  days'  notice.  In  this 
case  only  four  days'  notice  was  given,  and 
consequently  the  assessment  committee  did 
not  obtain  such  a  consent  from  the  guar- 
dians as  would  entitle  them  to  appear  as 
respondents  in  the  appeal. 

Ryde,  for  the  respondents.  —  Fourteen 
days  notice  is  not  necessary  to  be  given 
to  each  of  the  guardians  to  obtain  their 
consent  to  the  appearance  of  the  assess- 
ment committee  as  respondents  to  an 
appeal.  Section  2  of  the  Union  Assess- 
nient  Committee  (Amendment)  Act,  1864, 
is  not  affected  by  s.  12  of  tne  Divided 
Parishes  and  Poor  Law  (Amendment) 
Act,  1882.  That  Act  only  r^ers  to  cases 
where  a  consent  in  writing  is  necessary, 
while  s.  2  of  the  Union  Assessment  Com- 
mittee (Amendment)  Act,  1864,  does  not 
require  a  consent  in  writing  ;  secondly,  that 
section  only  refers  to  Acts  which  amend 
the  Poor  Law  (Amendment)  Act  of  1834 
and  the  Union  Assessment  Committee 
(Amendment)  Act,  1864,  is  not  one  of  those 
Acts  ;  and  further,  s.  12  of  the  Act  of  1882 
merely  provides  that  a  resolution  passed  by 
the  guardians  at  a  meeting  of  which  not 
less  than  fourteen  days'  notice  has  been 
given  should  be  sufficient  compliance  with 
the  requiremcnt«i  of  earlier  Acts,  and  does 
not  enact  that  a  resolution  passed  without 
such  notice  shall  be  invalid.    The  words       t 
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"  fourteen  days  ehall  be  sufficient,"  do  not 
impose  a  minimum.  The  assessment  com- 
mittee duly  obtained  the  consent  of  the 
guardians,  and  were  entitled  to  appear  as 
respondents  to  the  appeal. 

A.  jT.  Lawrence,  K.C.,  in  reply. 

Collins,  M.R. — This  is  no  doubt  a  some- 
what puzzling  Question  imon  the  sections  of 
the  Poor  Law  Acts,  but  I  have  come  to  the 
conclusion  that  this  appeal  fails,  and  that 
the  decision  in  the  Divisional  Court  was 
perfectly  right.  Now,  the  point  is  this : 
The  assessment  committee  of  a  certain 
union  appeared  at  quarter  sessions  on  an 
appeal  by  a  ratepayer,  and  the  question  is 
whether  they  were  empowered  under  the 
statute  to  so  appear.  If  they  were  so  em- 
powered, they  obtained  their  right  under 
8.  2  of  the  Union  Assessment  Committee 
(Amendment)  Act,  1864,  and  that  section  is 
in  these  terms.  [His  lordship  read  the  sec- 
tion, sujrra,]  It  is  contendea  by  the  appel- 
ant that  the  assessment  committee  haa  not 
fulfilled  the  conditions  of  that  section, 
inasmuch  as  they  had  not  obtained  the  con- 
sent of  the  guardians  to  appear  as  respon- 
dents. In  order  to  make  tnat  point  fqod 
he  refers  to  s.  12  of  the  Divided  Parishes 
and  Poor  Law  (Amendment)  Act,  1882, 
which,  he  says,  governs  the  right  of  the 
assessment  committee  to  say  that  they  have 
got  such  consent.  That  section  is  in  these 
terms.  [Huj  lordship  read  the  section, 
9ujrra,]  That  section  in  terms  i)oints  to 
cases  where  the  consent  in  writing  of  a 
majority  of  the  guardians  of  a  union  is 
necessary,  and  it  substitutes  another  pro- 
vision for  that  consent.  The  appellant's 
counsel,  Mr.  Lavn-ence,  was  obliged  to  con- 
tiend  that  s.  2  of  the  Act  of  1864,  under 
which  permission  may  be  given  to  the 
assessment  committee  to  appear,  when  it 
uses  the  words  "with  the  consent  of  the 
guardians  of  such  union,"  must  be  taken  to 
mean  "  with  the  consent  in  writing  of  the 
guardians  of  such  union,"  because  it  is  with 
the  consent  in  writing  only  that  s.  12  of  the 
Act  of  1882  deals :  that  creates  an  initial 
difficulty  for  Mr.  Lawrence.  Ho  is  setting 
up  that  the  assessment  committee  have 
failed  to  perform  a  condition  precedent 
under  the  section  under  which  they  take 
their  powers,  and  it  seems  to  me  it  is  for 
him  to  point  out  that  that  condition  pre- 
cedent IS  reallv  enacted  in  the  enabling 
section ;  but  wnen  he  has  to  refer  to  the 
enabling  section  he  cannot  find  his  condi- 
tion precedent  in  it.  The  condition  pre- 
cedent is  that  they  must  have  got  the 
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consent  in  writing  of  the  guardians,  but  he 
does  not  find  those  words  in  the  section. 
What  the  section  requires  is  "  the  consent 
of  the  guardians  of  such  union,"  and  in  this 
case  the  consent  of  the  guardians  un- 
doubtedly has  been  given  at  a  meeting 
summoned  for  that  purpose.  There  has 
undoubtedly  been  a  consent  within  the 
meaning  of  the  section  enabling  the 
assessment  committee  to  appear,  unless 
Mr.  Lawrence  is  entitled  to  read  into  the 
section  the  condition  precedent  that  the 
consent  must  be  in  writing.  He  is  obliged 
to  do  that  in  order  to  introduce  s.  12  of  the 
Act  of  1882  into  the  discussion  at  aU.  How 
does  he  do  it  1  Section  12,  as  I  have  said, 
deals  only  with  those  cases  where,  under 
the  Poor  Law  Amendment  Act  or  the  Acts 
amending  the  same,  the  consent  in  writing 
is  a  condition  precedent,  and  it  substitutes 
another  machinery  for  that  consent  in 
writing.  Mr.  Latmrence^s  argument  upon 
that  is  this.  He  says :  "  If  you  consider 
the  machinery  under  which  the  Poor  Law 
Amendment  Act,  1834,  and  the  subse(|uent 
Acts  amending  the  same,  were  administered, 
it  turns  out  that  the  guardians,  by  virtue 
of  s.  38,  could  not  act  as  guardians  in  any 
manner,  except  in  two  or  three  limited  oiseti 
specially  referred  to,  otherwise  than  in  a 
meeting  ;  and  you  find  that  by  rules  passed 
under  me  authority  of  the  Act  those 
meetings  were  subject  to  certain  regula- 
tions v^ich  involved  the  committal  of  the 
resolutions  to  writing;  and  therefore,  in 
point  of  fact,  when  you  take  the  Act  itself 
and  the  machinery  provided  for  its  admini- 
stration, you  find  tnat  whatever  was  done 
by  those  guardians  as  guardians  in  all 
ordinary  cases,  including  such  a  case  as  the 
present,  was  in  effect  done  with  written 
evidence  of  consent ;  that  is  to  say.  the 
resolutions  carried  were  recorded,  and  there- 
fore you  had  in  each  case  the  consent  in 
writing  ;  and  consequently  s.  2  of  the  Act 
of  1864,  which  deals  with  the  consent  ap- 
plicable to  the  present  case,  must  be  taken 
to  deal  with  and  include  and  make  a  con- 
dition precedent— consent  in  writing."  That 
is  his  argument.  It  seems  to  me  tnat  that 
would  DC  primd  fa^de  a  very  extraordinary 
way  to  introduce  into  an  enabling  Act  a 
limitation  upon  the  giving  of  permission 
under  the  Act — a  limitation  derived,  not 
from  express  enactment  at  all,  but  from 
certain  machinery  which  was  introduced  to 
facilitate  the  working  of  the  Act  When 
one  looks,  as  we  have  been  able  to  do, 
wth  the  assistance  of  Mr.  Ryd^z  ai]gunient 
in  this  case,  at  the  history  of  the  legislation 
it  seems  that  that  very  strained  and  in- 
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genions  contention  of  Mr.  Lavrrenc^x  does 
not  agree  with  the  simple  history  of  this 
legislation,  because,  looking  at  the  founda- 
tion of  the  whole  matter — the  Poor  Law 
Amendment  Act,  1834 — one  finds  that  in 
s.  23  there  are  Uiese  words  :  '*  It  shall  be 
lawful  for  the  said  commissioners  and  they 
are  hereby  empowered  from  time  to  time 
when  they  may  see  fit,  bv  any  writing 
under  their  hands  and  seal,  by  and  with 
the  consent  in  writing  of  a  mcyoritv  of  the 
guardians  of  any  union,  or  with  the  con- 
sent of  a  majority  of  the  ratepayers,"  to  do 
certain  things.  Now  there  is  a  specific 
section  in  the  Poor  Law  Amendment  Act, 
1834,  which  is  the  first  of  the  Acts  referred 
to  in  the  section  relied  on  by  Mr.  Lawrence 
(s.  12  of  the  Act  of  1882),  in  which  one 
finds  it  specially  enacted  that  the  consent 
in  writing  of  a  majority  of  the  guardians 
shall  be  necessary  for  a  particular  matter, 
namely,  to  order  a  workhouse  to  be  built 
That,  on  the  face  of  the  Act  itself,  is  im- 
posed as  a  special  condition,  and  is  not  that 
sort  of  implied  condition  that  is  introduced 
into  the  operations  of  the  guardians  by 
virtue  of  the  application  of  the  rules 
obliging  minutes  to  be  kept  and  recorded 
by  their  officer  ;  so  that  one  finds  co- 
existing in  the  same  Act  an  express  pro- 
vision that  a  particular  class  of  resolution 
can  only  be  come  to  by  and  with  the  con- 
sent in  writing  of  the  guardians,  and  other 
provisions  which  Mr.  Lanrrence  savs  have 
the  same  effect  and  force,  namely,  that 
everything  done  by  the  ^[uardians  at  all  has 
to  be  done  by  something  that  involves 
writing,  and  therefore  assumes  and  entails 
a  consent  in  writing  by  the  guardians.  It 
seems  to  me  that  the  l^islation  shows  that 
there  is  a  certain  special  class  of  legislation 
involving,  by  the  force  of  the  Act  itself,  the 
special  consent  in  writing  of  the  majority  or 
of  the  whole  of  the  guardians,  and  tnat  that 
is  quite  a  different  thing  from  the  legisla- 
tion which  is  introduced  by  a  roundabout 
process  of  machinery  which  does  result,  in 
fact  where  the  guardians  have  consented, 
in  there  being  a  record  of  the  fact  that  they 
have  so  consented.  But  the  matter  does 
not  stand  there,  because  we  are  told  that 
there  were  various  sections  in  these  Acts, 
which  have  been  subsequently,  one  by  one, 
repealed,   which    did   m   the    same   way 

rially  provide  for  the  written  consent  of 
^  ffuaraians ;  but  in  the  year  1882  the 
l^^Tature,  as  appears  by  the  report  of  the 
Local  Government  Commissioners,  thouf^ht 
it  more  convenient  that,  instead  of  findmg 
out  these  special  sections  and  dealing  with 
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them  one  by  one,  they  should  deal,  by  one 
comfiendious  section,  with  any  such  sec- 
tions which  still  existed  unrepealed ;  that 
they  should,  ex  majore  cautela,  deal  with 
them  all  at  once,  and  make  an  end  of  them 
once  for  all.  That  appears  to  me  to  be 
what  they  have  done,  or  attempted  to  do, 
by  8.  12  of  the  Act  ot  1882.  That  section 
seems  to  me  to  point  to  some  specific 
enactments  which  have  existed,  and  which 
are  still  supposed  to  exist,  which  impose 
the  condition  of  the  consent  in  writing  of 
the  ^ardians  or  of  a  majority  of  them  ; 
certainly  not  to  apply  to  cases  in  which  the 
record  of  the  consent  is  derived  merely 
from  the  machinery  that  was  put  into 
operation  to  make  the  Acts  operative. 
Furthermore,  this  machinei^y  upon  which 
Mr.  Latorence  relies  is  applicable  to  guar- 
dians present  at  a  meeting,  and  acting  by 
*'  a  majority  of  the  guardians  present  at  the 
meeting,"  in  giving  the  consent  required  by 
8. 2  of  the  Act  of  1864.  And  the  question 
arises  whether  that  limited  body— not  the 
guardians,  but  those  guardians  present  at 
the  meeting  only — comes  within  tne  descrip- 
tion "a  majority  of  the  guardians  of  the 
union'*  in  s.  12  of  the  Act  of  1882.  It 
seems  to  me  that  he  treats  the  consent 
of  that  limited  body  as  necessarily  the  con- 
sent of  the  unlimited  body,  namely,  the 
guardians  of  the  union.  The  enactments 
refer  to  two  different  subject-matters — one 
is  an  enactment  as  to  the  guardians  of  the 
union,  and  tiie  other  as  to  that  portion 
of  the  guardians  who  happen  to  be  present, 
and  by  a  majority  decide  the  matter  at  a 
meeting.  TnaX  is  an  objection,  I  think,  to 
Mr.  Latorenc^s  contention,  but  I  prefer  to 
rest  my  judgment  on  broader  grounds.  It 
seems  to  me  that  s.  12  of  the  Act  of  1882 
was  sp^ially  directed  to  particular  sec- 
tions which  imposed  the  condition  that  the 
consent  to  be  obtained  was  the  consent  in 
writing  of  the  guardians  or  a  majority  of 
them,  and  s.  2  of  the  Act  of  1864  is  not  one  of 
those  sections.  I  think,  therefore,  that  the 
appelknt  has  failed  to  show  that  in  this 
case  there  was  imposed  the  condition  pre- 
cedent that  the  consent  should  be  in 
writing  so  as  to  make  the  consent  obtained 
by  the  assessment  committee  defective.  It 
seems  to  me  that  the  condition  precedent 
of  a  consent  in  writing  did  not  exist,  and 
that,  therefore,  their  failure  to  comply  with 
it  is  no  bar  to  their  assuminf^that  they  have 

Sot  the  consent  which  in  point  of  fact  they 
id  get  at  a  properly  convened  meeting. 
For  these  reasons  I  think  the  appeal  fails. 

RoMEB,  L.J.— The   suggestion  made  on 
behalf  of  the  appellant  is  that  for  the  pur- 
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poses  of  s.  12  of  the  Act  of  1882  the  words 
there  used,  "  the  consent  in  writing  of  a 
majority  of  the  guardians.''  are  equivalent 
to  or  include  the  words  "  the  consent  of  the 
guardians,"  as  used  in  s.  2  of  the  Act  of 
1864.  I  cannot  agree  to  that  suggestion. 
I  think  that  the  legislature  intended  to 
limit  the  operation  of  s.  12  to  the  cases 
therein  expressly  mentioned  ;  that  is  to 
say,  to  the  cases  where,  by  statutory  poor 
law  provision,  the  consent  of  the  guardians 
had  to  be  obtained  exactly  as  mentioned ; 
that  is  to  say,  in  writing,  and  of  a  majority 
of  the  guardians.  One  can  see  a  reason 
why  the  legislature,  in  dealing  with  the 
provisions  of  s.  12j  should  have  considered 
that  special  provision  ought  to  be  made  for 
the  cases  it  expressly  refers  to,  for  there 
might  be,  and  probably  would  be,  great 
difficulty  in  obtaining  the  consent  in 
writing  of  the  majority  of  the  guardians, 
and  there  mig[ht  be  a  further  difficulty  in 
proving  that  it  had  been  obtained.  To 
meet  these  difficulties  s.  12  of  the  Act  of 
1882  was  passed,  and  it  was  not  intended 
by  that  section  to  deal  with  the  ordinary 
case  where  a  consent  had  only  to  be  the 
simple  consent  of  the  guardians.  Now, "  the 
consent  of  the  guardians,"  as  mentioned  in 
the  Act  of  1864,  would,  ordinarily,  only 
have  to  be  a  consent  given  by  a  resolution 
of  the  minority  of  the  guardians  preHent 
and  voting  at  a  meeting ;  and,  as  I  pointed 
out  in  the  course  of  the  argument,  it  might 
not  even  be  essential  to  obtain  an  absolute 
majority  of  the  persons  present  and  voting ; 
for,  if  the  votes  were  equal,  then  the  chair- 
man might  have  an  extra  vote,  and  so  turn 
what  was  not  an  absolute  majority  into  a 
majority  by  votes.  I  cannot  think  that  a 
resolution  such  as  I  have  mentioned,  which 
would  only  be  required  in  the  caise  where 
the  consent  of  the  guardians  was  to  be 
obtained  in  the  ordinary  form,  even  though 
such  a  resolution  would  have  to  be  put 
into  minutes  by  the  clerk,  and  subsequently 
signed  by  the  chairman  at  the  meeting, 
could  be  fairly  described  as  a  consent  in 
%vriting  of  the  majority  of  the  guardians.  In 
that  view  I  would  compare  the  words  used 
in  the  first  i)art  of  s.  12  with  those  in  the 
latter  part.  The  first  part  sjjeaks  of  "the 
consent  in  writing  of  a  majority  of  the 
guardians  " ;  the  latter  speaks  of  "  a  resolu- 
tion giving  consent  passed  at  a  meeting  of 
the  guardians."  Those  two  expressions  ap- 
pear to  me  to  be  contrasted  on  the  face  of 
the  section  itself,  and  clearly  are  not  used 
as  being  at  all  equivalent.  The  latter  pro- 
vision points  to  something  different  being 
196 
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provided  from  that  which  is  referred  to  in 
the  earlv  part  of  the  section,  and  that  view 
is  corroborated  when  attention  is  paid  to 
the  significant  words  used  in  the  section 
that  the  resolution  "shall  be  deemed  a 
sufficient  compliance  with  such  require- 
ment "  of  obtaining  the  consent  in  writing 
of  the  majority  of  the  guardians.  Lastly,  l 
may  add  that  if  s.  12  was  intended  to  in- 
clude all  consents  of  the  guardians,  I  can- 
not understand  why  the  legislature  should 
not  have  said  so  simply,  or  why  it  should 
have  worded  s.  12  in  the  special  and  signifi- 
cant way  it  has  done.  I  agree  in  think- 
ing that  the  appeal  fails,  and  should  be 
dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
When  one  looks  at  s.  2  of  the  Act  of  1864. 
one  is  struck  by  the  fact  that  the  consent  or 
the  guardians  of  the  union  is  what  is  re- 
quired to  be  given ;  not  a  word  is  said 
about  w  riting :  "  The  assessment  committee 
of  such  union  may,  with  the  consent  of  the 
guardians  of  such  union,  after  notice  shall 
have  been  sent  to  every  guardian,  appear 
as  resDondents,"  and  so  on.  Nothing  is 
said  aoout  writing.  It  would  be  highly  in- 
convenient that  any  such  provision  should 
have  been  imposed  ;  but  we  know  from  the 
history  of  the  poor  law  legislation  that 
there  was  a  time  when  the  consent  of  the 
guardians  in  writing  was  insisted  upon,  and 
it  is  with  reference  to  that  earlier  history 
that  s.  12  of  the  Act  of  1882  appears  to 
have  been  passed.  We  can  gather  from 
the  report  of  the  Local  Government  Board, 
which  was  made  at  the  time,  that  there 
were  several  instances  in  which  the  consent 
in  writing  of  the  guardians  was  insisted 
upon.  The  inconvenience  of  that  was 
pointed  out,  and  to  get  rid  of  that  incon- 
venience this  section  appears  to  have  been 
framed.  It  referred  to  a  particular  class  of 
cases  where  the  inconvenient  condition  was 
imposed  that  there  should  be  the  consent 
in  writing  of  the  guardians.  Mr.  Lavnrenee 
sought  to  get  away  from  that  interpre- 
tation of  s.  12  by  saying  that  "  consent  of 
the  guardians  in  writing"  would  be  a  reso- 
lution of  the  majority  of  the  guardians 
giving  consent,  because  guardians,  under 
the  rules  passed  for  their  guidance,  are 
compelled  to  have  meetings  and  to  appoint 
a  clerk  to  set  out  in  the  minutes  aU  con- 
clusions that  have  been  come  to.  But 
supposing  you  adopt  that  interpretation  of 
s.  12,  see  what  an  extraordinary  result 
would  follow.  The  section  would  run  : 
"Where  under  the  Poor  Law  Amendment 
Act,  1834,  a  resolution  of  a  majority  giving 
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consent  shall  be  required,  it  sliall  be  deemed 
to  be  sufficient  compliance  with  such  re- 
(luirement  if  a  resolution  giving  consent 
is  passed  at  a  meeting  of  the  guardians  or 
managers  of  which  meeting  notice  shall  be 

g'ven.  Can  one  conceive  any  such  legis- 
tion  as  that?  It  is  repesuing  in  the 
latter  part  of  the  section,  according  to  Mr. 
Lawrmc^B  argument,  the  earlier  part.  Mr. 
Lawrence  says :  "I  get  away  from  that, 
because  really  the  great  object  of  this 
section  is  to  provide  for  fourteen  days' 
notice.**  It  seems  to  me  that  that  is  an 
untenable  {)osition,  and  that  the  object  of 
the  section  is  to  get  rid  of  the  provisions  of 
the  Act  of  1834  and  subsequent  Acts,  which 
require  the  consent  to  be  in  writing.  I 
a^ree,  therefore,  that  the  appeal  must  be 
dismissed. 

Ajypeal  dismissed. 

Solicitor  for  appellant :  Frederick  Kinch, 
for  A.  H.  Hayward,  Leigh. 

Solicitors  for  respondents:  Bobbins, 
Billing  &  Co.,  for  Marsh,  Son  and  Calvert, 
Leigh. 
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KING'S  BENCH  DIVISION. 


February  4,  5,  1904. 

Centkal  London  Rail.  Co.  v.  Hammer- 
smith Borough  Council. 

Public  Health  (London>— Nuisance— Black 
smoke — Notice— Abatement —  Prohibi- 
tion order  —  Specification  of  works 
necessary  to  be  done— Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76), 
ss.  4  (1),  61  (b). 

The  respondents^  by  their  sanitary  inspector^ 
served  a  notice^  dated  February  bth,  an 
the  appellants  that  a  chimney  oelcmging 
to  them  VHis  sending  forth  black  smoke 
in  such  quantities  as  to  be  a  nuisance 
on  January  22nd,  but  that,  although 
the  nuisance  had  been  ahated,  it  was 
likely  to  recur,  and  the  appellants  were 
thereby  required  to  do  such  things  as 
might  be  necessary  to  prevent  the  re- 
currewie  of  such  nuisance.  On  April  ^th 
six  swmm/onses  were  taken  out  against 
the  appellants.     The  sumrnonses  were 
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heard,  and  the  appellants,  while  deny- 
ing the  nuisance,  suggested  that  if  any 
such  nuisance  occurred  it  vhis  due  to  two 
furnace  doors  being  opened  at  one  time. 
The  magistrate  decided  to  make  a  pro- 
hibition order,  and  was  then  asked  by 
the  ap/)ellants  to  sj}ecify  the  vforks  in 
such  order,  though  they  objected  to  his 
hearing  any  evidence  on  behalf  of  the 
respondents,  as  their  case  vkls  closed. 
The  magistrate  made  a  prohibition 
order  without  hearing  further  evidence, 
and  directed  in  such  order  that  the 
appellants  should  fit  up  such  apparatus 
a«  should  prevent  more  than  07ie  furruice 
door  being  open  at  the  same  time. 

Held,  that  the  magistrate,  under  the  circum- 
stances, was  entitled  to  make  a  prohibi- 
tum order,  and  that  it  uhjls  not  necessary 
.  for  him  to  specify  the  works  in  such 
order  when  the  nuisance  complained  of 
was  one  arising  from  bla^k  smoke. 

Case  stated  by  John  Rose,  Esq.,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  West  London 
Police  Court. 

Upon  the  hearing  of  six  several  informa- 
tions laid  as  hereinafter  mentioned  the  fol- 
lowing facts  were  either  proved  in  evidence 
or  admitted  : 

The  appellants  are  the  occupiers  of  an 
electricity  generating  station  which  pro- 
vides power  for  the  running  of  the  trains 
of  the  appellants  at  Wood  I^ne,  Shepherds 
Bush,  in  the  borough  of  Hammersmith. 
The  respondents  are  the  council  and 
sanitary  authority  of  that  borough. 

By  54  &  55  Vict.  c.  76  Public  Health  (Lon- 
don) Act,  1891,  8.  4  (1)  "On  the  receipt  of 
any  information  respecting  the  existence  of 
a  nuisance  liable  to  oe  dealt  with  sum marilv 
under  this  Act  the  sanitary  authority  shall, 
if  satisfied  of  the  existence  of  a  nuisance, 
serve  a  notice  on  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arises  or 
continues,  or,  if  such  person  cannot  be 
founds  on  the  occupier  or  owner  of  the 
premises  on  which  the  nuisance  arises, 
requiring  him  to  abate  the  same  within  the 
time  specified  in  the  notice,  and  to  execute 
such  works  and  do  such  things  as  may  be 
necessary  for  that  pur]30se,  and  if  the  sani- 
tary authority  think  it  desirable  (but  not 
otherwise),  specifying  any  works  to  be 
executed. 

(2)  "  The  sanitary  authority  may  also  by 
the  same  or  another  notice  served  on  such 
occupier,  owner,  or  person  require  him  to  do 
what  is  necessary  for  preventing  the  re- 
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currence  of  the  nuisance,  and,  if  they  think 
it  desirable,  specify  any  works  to  be  executed 
for  that  purpose,  and  may  serve  that  notice 
notwithstanding  that  the  nuisance  may  for 
the  time  have  been  abated,  if  the  sanitary 
authority  consider  that  it  is  likely  to  recur 
on  the  same  promises." 

Section  5  (1)  "  If  .  .  .  (b)  the  nuisance, 
although  abated  since  the  service  of  the 
notice,  is,  in  the  opinion  of  the  sanitary 
authority,  likely  to  recur  on  the  same  pre- 
mises, the  sanitary  authority  shall  make  a 
complaint,  and  the  petty  sessional  court 
hearing  the  complaint  may  make  on  such 
person  a  summary  order  (in  this  Act  referred 
to  as  a  nuisance  order). 

(2)  *'  A  nuisance  order  may  be  an  abate- 
ment order,  a  prohibition  order,  or  a  closing 
order,  or  a  combination  of  such  orders  .  .  . 

(5)  "  An  abatement  order  or  a  prohibition 
order  shall,  if  the  person  on  whom  the  order 
is  made  so  requires,  or  the  court  considers  it 
desirable,  specify  the  works  to  be  executed 
by  such  person  for  the  purpose  of  abating 
or  preventing  the  recurrence  of  the  nui- 
sance." 

By  s.  130,  "The  forms  in  the  Third 
Schedule  to  this  Act,  or  forms  to  the  like 
effect,  varied  as  circumstances  may  requires 
may,  unless  other  forms  are  prescribed 
under  the  Summary  Jurisdiction  Act,  1879, 
be  used  and  shall  be  sufficient  for  all  pur- 
poses." In  the  Third  Schedule  are  Form  A., 
of  notice  requiring  abatement  of  nuisance ; 
Form  B.,  summons ;  Form  C,  nuisance 
order. 

On  February  5th,  1903,  S.  H.  Brown,  the 
sanitary  inspector  of  the  respondents,  in 

Sursuance  of  instructions  from  the  respon- 
ents,  served  upon  the  attpellants  at  their 
office,  125,  High  Holborn,  W.C,  notice  in  a 
printed  form  such  as  is  i)rescribed  in  the 
Third  Schedule  A.  aforesaid,  but  filled  up 
and  varied  in  manuscript,  with  partial  altera- 
tions, as  follows : 

Public  Health  (London)  Act,  1891 

(54  k  55  Vict.  c.  76). 

Borough  of  Hammersmith 

(Public  Health  Department), 
Town  HalL  Broadway, 

Hammersmith,  W. 

To  the  Central  London  Railway  Company, 

Limited,  of  125,  High  Holborn,  London, 

yf  Xj, 

By  Mr.  Richard  Oliver  Graham,  their 

Secretary. 

Take  notice  that  under  the  provisions  of 

the  Public  Health  (London)  Act,  1891,  the 

198 
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Council  for  the  Metro^litan  Borough  of 
Hammersmith,  the  sanitary  authority  for 
the  said  borough,  being  satisfied  that  at  the 
generating  station,  Wood  Lane,  Shepherd's 
Bush,  in  the  said  borough,  of  which  you 
are  the  occupiers,  there  existed  recently,  to 
wit,  on  or  about  the  22nd  day  of  January, 
1903,  the  following  nuisance,  namely,  a 
chimney  (not  being  the  chimney  of  a  pri- 
vate dwelline-house),  known  as  No.  1  shaft, 
sending  forth  black  smoke  in  such  quan- 
tities as  to  be  a  nuisance,  and  that  although 
the  said  nuisance  has  since  the  last- 
mentioned  day  been  abated,  the  same  is 
likelv  to  recur  at  the  said  premises,  do 
hereby  require  you  forthwith  do  such 
things  as  may  be  necessary  for  preventing 
the  recurrence  of  the  said  nuisance. 

If  you  make  default  in  complying  with 
the  requisitions  of  this  notice,  a  summons 
will  be  issued  requiring  your  attendance 
before  a  petty  sessional  court  to  answer  a 
complaint  which  shall  be  made  for  the 
purpose  of  preventing  the  recurrence  of  the 
nuisance,  and  for  recovering  the  costs  and 
penalties  that  may  be  incurred  thereby. 

Dated  this  5th  day  of  February,  1903. 

S.  HuGooNs  Brown, 
Sanitary  Inspector. 

On  April  8th.  1903,  the  said  S.  H.  Brown 
laid  six  several  informations  at  the  West 
London  Police  Court,  and  obtained  six 
summonses  against  the  appellants  in  the 
following  form : 

West  London  Police  Court 
In  the  Metropolitan  Police  District. 
To  the  Central  London  Railway  Co.,  of 
No.  125,  High  Holborn,  W;C. 
Information  has  been  laid  this  day  by 
Samuel  Hugeous  Brown,  sanitary  inspector, 
on    behalf   the   metropolitan    borough   of 
Hammersmith,  for  that  on  the  day 

of  ,  1903,  at  the  generating  station. 

Wood  Lane,  Shepherd's  Bush,  in  the  borough 
of  Hammersmith,  within  the  district  afore- 
said, of  which  you  are  the  occupier^  there 
existed  recently  the  following  nuisance, 
namely,  a  chimney  (not  being  the  chimney 
of  a  private  dwelling-house),  known  as 
No.  1  shaft,  sending  forth  black  smoke  in 
such  quantities  as  to  be  a  nuisance,  and 
although  the  said  nuisance  has  since  the 
last-mentioned  day  been  abated  or  discon- 
tinued, that  the  same  or  the  like  nuisance 
is  likely  to  recur  at  the  said  premises,  you 
are  therefore  hereby  summoned  to  appear 
before  the  court  of  summary  jurisdiction 
sitting  at  the  West  London  Police  Court  on 
Wednesday,  the  22nd  day  of  April,  19a3,  at 
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the  hour  of  two  in  the  afternoon,  to  answer 
to  the  said  information. 

Given  under  my  hand  and  seal  this  8th 
day  of  April,  1903. 

(Signed)       R.  O.  B.  Lane, 
One  of  the  magistrates  of  the  police 
courts  of  the  metropolis. 

(Seal.) 

The  dates  on  which  the  said  nuisances 
were  alleged  to  have  existed  in  the  said 
summonses  were  January  27th,  February 
24th,  March  4th,  March  11  th,  and  March 
25th,  1903. 

The  said  informations  were  by  consent 
heard  together  by  me  at  the  West  London 
Police  Court  on  April  22nd,  1903. 

For  the  appellants  it  was  argued  that  the 
said  notice  of  February  5th  was  defective 
and  invalid  as  not  being  in  compliance 
with  the  provisions  of  the  Public  Health 
(London)  Act,  1891  (54  &  56  Vict.  c.  76) ; 
that  under  s.  4  (1)  and  s.  5  (1)  (b)  the  re- 
spondents should  have  served  upon  the 
appellants  a  notice  requiring  them  to  abate 
the  nuisance  within  a  time  specified  therein, 
and  that  the  said  notice  of  February  5th 
did  not  require  the  appellants  to  abate  the 
nuisance  within  a  specified  time  or  at  all  ; 
that  under  s.  4  (2)  the  said  notice  of 
February  5th  should  have  been  either  in- 
corporated with  or  supplemental  to  a  notice 
to  abate  the  nuisance,  and  that  under 
s.  5  (1)  (b)  no  complaint  or  sunimaiy  order 
could  be  made  against  the  appellants  unless 
and  until  the  nuisance  had  been  abated  by 
them  after  and  in  consequence  of  a  notice 
to  abate  the  nuisance. 

For  the  respondents  it  was  argued  that 
the  said  notice  of  February  5th  followed 
the  second  part  of  Form  A  in  the  Third 
Schedule  to  the  said  Public  Health  (Lon- 
don) Act,  1891 ;  that  such  second  part  of 
Form  A  was  intended  to  apply  to  inter- 
mittent nuisances,  such  as  the  issuing  of 
black  smoke ;  that  the  said  notice  of 
February  5th  was  a  notice  to  abate  under 
s.  4  (1)  and  s.  5  (1)  (b),  and  that  the  word 
"abated"  in  s.  3  ^l)  (b)  had  reference  to  a 
discontinuance  of  the  nuisance  however 
caused,  and  whether  a  notice  to  abate  the 
same  had  been  served  or  not.  It  was  fur- 
ther contended  by  the  respondents  that  the 
first  part  of  Form  A  was  quite  inapplicable 
to  the  present  case,  as  it  contemplated  an 
existing  nuisance  requiring  to  be  abated  at 
the  time  of  serving  notice  in  the  form  of 
the  first  part  of  Form  A ;  and,  further, 
that  bv  reason  of  s.  130  of  the  said  Act  the 
second  part  of  Form  A  was  properly  used 
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as  a  notice  under  s.  4  (1)  and  s.  5  (1)  (b)  in 
reference  to  such  matters  as  intermittent 
black  smoke  nuisances  under  s.  24  of  the 
said  statute. 

The  only  witnesses  called  on  behalf  of 
the  respondents  were  the  said  S.  H.  Brown, 
the  sanitary  inspector,  who  stated  that  he 
had  observed  black  smoke  in  such  quan- 
tities as  to  be  a  nuisance  issuing  from  No.  1 
shaft  on  the  dates  in  question,  and  Edward 
Harrison,  a  coal  officer  of  the  London  Countv 
Council,  who  said  that  he  had  watehed  with 
S.  H.  Brown  for  black  smoke  on  January 
22nd,  1903,  and  no  evidence  was  given  or 
tendered  on  behalf  of  the  respondents  as  to 
how  the  black  smoke  had  been  caused,  nor 
specifying  any  works  to  be  executed  by  the 
appellants  for  the  purpose  of  abating  or 
preventing  the  issue  of  black  smoke. 

Evidence  was  called  on  behalf  of  the 
appellants  by  their  engineers  that  for  the 
purpose  of  generating  electricity  to  work 
their  railway  many  hundreds  of  tons  of 
coal  per  week  were  burnt,  and  that  in  con- 
sequence of  the  complaints  of  the  respon- 
dents with  regard  to  smoke  thev  had  at 
great  expense  equipped  and  fitted  the  said 
generating  station  with  furnaces  fired  b^ 
hand,  and  had  replaced  automatic  mechani- 
cal stokers  by  hand  firing,  and  had  con- 
verted their  boilers  in  that  behalf,  and  that 
the  appellants  burned  nothing  but  the  best 
quality  of  Welsh  smokeless  coal.  There 
was  no  suggestion  that  the  appellants'  in- 
stallation, machinery  and  equipment  were 
not  in  all  respects  the  best  possible.  The 
appellants'  witnesses,  who  denied  the  send- 
ing forth  of  black  smoke  in  such  quantity 
as  to  be  a  nuisance,  admitted  that  nothing 
had  been  done  by  them  in  reference  to  the 
said  machinery  or  appliances  connected 
with  and  used  for  the  generation  of  elec- 
tricity to  remedy  the  nuisance  or  prevent 
ite  recurrence  since  the  service  of  tlie  said 
notice  of  February  5th,  1903,  and  the  emis- 
sion of  black  smoke  might  have  been  caused 
by  two  furnace  doors  being  open  at  one 
time. 

After  hearing  the  said  arguments  and  the 
witnesses  called  on  behalf  of  the  respon- 
dents and  the  appellants,  I  overruled  the 
objections  of  the  appellants  to  the  said 
notice  of  February  5tn.  I  found  that  on 
the  said  several  dates  in  the  said  sum- 
monses the  said  chimney  sent  forth  black 
smoke  in  such  quantities  as  to  be  a  nuisance, 
and  I  held  and  determined  that  the  respon- 
dents were  entitled  to  a  prohibition  order 
under  s.  5  (1)  and  (2)  of  the  Public  Health 
(London)  Act,  1891.  Thereupon  counsel 
for  the  appellants  required  under  s.  5  (5)  of 
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the  said  Act  tliat  the  said  prohibition  order 
should  specify  the  works  to  be  executed  by 
the  appellants.  No  suggestion  was  made 
by  eitner  party  as  to  the  works  necessary. 
and  the  counsel  for  the  appellants  insisted 
that,  the  case  being  closed,  1  was  precluded 
in  law  from  hearing  further  evidence  as  to 
the  works  necessary,  but  I  adjourned  the 
case  to  consider  them,  and  on  April  30th, 
1903,  made  the  following  order : 

To  the  Central  London  Railway  Company, 
whose  registered  offices  are  at  125,  High 
Holborn,  in  the  administrative  county  of 
London,  the  owners  and  occupiers  of  certain 
premises^  to  wit,  the  electrical  generating 
station  situate  at  Wood  Lane,  in  the  metro- 
politan borough  of  Hammersmith,  in  the 
county  of  London,  and  within  the  metro- 
politan police  district. 

Metropolitan  police  district  and  adminis- 
trative county  of  London,  to  wit. 

Whereas  the  said  Central  London  Rail- 
way Company,  occupiers  of  the  said  electrical 
generating  station,  within  the  meaning  of 
the  Public  Health  (London)  Act,  1891,  have 
this  day  appeared  before  me,  John  Rose,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  West  London 
Police  Court,  witnin  the  metropolitan  police 
district,  to  answer  the  matter  of  a  complaint 
made  by  Samuel  Huggons  Brown,  sanitary 
inspector  for  and  on  behalf  of  the  council  of 
the  metropolitan  borough  of  Hammersmith 
aforesaid,  that  on  the  25th  day  of  March,  1903, 
at  the  said  generatingstation  there  existed  the 
following  nuisance,  namely,  a  chinmey  ^not 
being  the  chimney  of  a  private  dwelling- 
house),  known  as  No.  I  shaft,  sending  forth 
black  smoke  in  such  Quantities  as  to  be  a 
nuisance,  and  that,  altnough  such  nuisance 
had  since  the  last  mentioned  day  been 
abated  or  discontinued,  the  same  or  the  like 
nuisance  was  likely  to  recur  at  the  same 
premises.  Now  on  proof  here  had  before 
me,  that  recently,  before  the  time  of  making 
the  said  complaint,  to  wit,  on  the  25th  day 
of  March,  1903,  the  nuisance  so  complained 
of  did  exist  on  the  said  premises,  but  that 
the  same  has  since  been  abated,  and  that 
the  same  was  caused  by  the  act,  default  or 
sufferance  of  the  said  Central  London  Rail- 
way Company,  yet  notwithstanding  such 
abatement,  I  being  satisfied  that  it  is  likely 
that  the  same  or  a  like  nuisance  will  recur 
at  the  said  premises,  do  hereby  prohibit  the 
said  Central  London  Railway  Company 
from  allowing  a  recurrence  of  the  said  or  a 
like  nuisance,  and  for  that  puri)ose  I  direct 
the  said  Central  London  Railway  Company 
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to  fit  up  at  the  doors  of  the  furnace  com- 
municating with  the  said  chimney  apparatus 
to  prevent  the  doors  being  openea  or  kei>t 
open  simultaneously,  for  example,  a  hori- 
zontal bar  on  a  centre  pivot  between  the 
two  doors  and  movable  vertically  in  front 
of  them,  so  that  the  door  of  one  furnace 
must  be  barred  and  the  door  of  another 
released  by  the  act  of  depressing  either  end 
of  the  bar  or  other  apparatus  having  a  like 
effect,  and  to  adopt  all  other  means  which 
shall  be  necessary  to  prevent  the  emission 
of  black  smoke  from  the  said  shaft  in  such 

?[uantities  as  to  be  a  nuisance.  And  I  do 
urther  order  the  said  Central  London  Rail- 
way Commny  to  pay  to  the  said  council 
the  sum  of  £10  10«.  for  costs  in  this  behalf. 
Given  under  my  hand  and  seal,  at  the 
police  court  aforesaid,  this  30th  day  of 
April,  1903. 

(Signed)       John  Rose, 
One   of   the   magistrates   of    the 
police  courts  of  the  metropolis, 
sitting  at  the  West    London 
Police  Court. 

(Seal.) 

The  questions  respectfully  submitted  for 
the  opinion  of  the  court  are  : 

(1)  Whether  the  said  notice  dated  Febru- 
ary 5th,  1903,  was  and  is  defective  and 
invalid  for  the  reasons  above  stated,  or  any 
of  them ;  and 

(2)  Whether,  even  if  the  said  notice  was 
valid  in  law,  the  said  order  made  by  me 
was  and  is  bad  because  I  specified  therein 
the  works  to  be  executed  by  the  appellants, 
without  having  heard  evidence  with  respect 
to  such  works. 

If  the  court  answer  either  of  the  above 
(][ue8tions  in  the  affirmative,  then  the  said 
informations  are  and  each  of  them  is  to 
stand  dismissed,  otherwise  the  said  prohibi- 
tion order  as  above  set  out  is  to  stand. 

Or  the  court  is  prayed  to  make   such 
other  order  as  to  the  court  may  seem  fit. 
(Signed)       John  Rose. 

5th  day  of  August,  1903. 

EoskilL  K.C.  (with  him  T,  Mathew),  for 
the  appellants.— The  notice  served  upon  the 
Railway  Company  on  February  5th  is  de- 
fective. It  does  not  complv  with  the 
requirements  of  the  Public  Health  (London) 
Act,  1891  (64  &  55  Vict.  c.  76),  ss.  4  (1), 
6  (1)  (b).  Under  those  sections  the  sanitary 
authority  are  bound  to  serve  an  abatement 
notice  in  the  first  instance,  and  they  may 
specify,  if  they  chose,  the  works  they  require 
to  be  done  ;  but  here  the  sanitary  authority 
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bave  obtained  an  order  against  the  appel- 
lants under  s.  5  (1)  (b),  and  no  order  ought 
to  be  made  under  that  section  unless  pre- 
vious proceedings  have  been  taken  under 
the  preceding  section.  Further,  in  this  case 
the  magistrate  has  specified  the  work  to  be 
done  without  any  evidence  having  been 
tendered  by  the  sanitary  authority  as  to 
what  those  works  should  be.  He  cited 
R,  V.  Wheatley  (1885),  16  Q.  B.  D.  34 ; 
50  J.  P.  424,  where  it  was  decided  that  in  an 
order  under  s.  96  of  the  Public  Health  Act, 
1875,  the  works  must  be  specified. 

MacTiiorran^  K.C.  (with  him  Bodkin\  for 
the  respondents,  were  not  called  to  argue  as 
to  the  first  pointy  but  only  as  to  the  point 
whether  the  magistrate  could  make  an  order 
as  to  what  should  be  done  without  evidence. 
As  to  that  point,  counsel  for  the  appellants 
insisted  that  the  case  for  the  prosecution 
was  closed,  and  argued  that  the  magistrate 
was  precluded  from  hearing  further  evidence 
in  the  matter.  In  the  case  of  a  nuisance 
arising  from  black  smoke,  it  was  held  in 
Millard  v.  WasUdl,  [1898]  1  Q.  B.  342,  62 
J.  P.  135,  that  it  was  not  necessary  to 
specify  the  work  to  be  done,  as  that 
nuisance  is  more  often  caused  by  negligent 
stoking  than  by  any  defects  in  the  works 
themselves.  R.  v.  Wheatley^  ante^  is  dealt 
with  in  that  case,  and  explained  in  the 
judgjment  of  Day,  J.  It  is  only  necessary  to 
specify  works  where  works  are  required. 

Roskilly  K.C.,  in  reply. —The  respondents, 
if  they  asked  for  a  prohibition  order,  as 
they  did  in  this  case,  ought  to  have  come 
prepared  with  evidence. 

Lord  Alverstone,  C.J.— I  think  it  is 
better  that  I  should  confine  myself  to  deal- 
ing with  the  points  that  have  been  raised, 
and  nothing  more.  In  this  case  the  appel- 
lants being  summoned  for  sending  out  black 
smoke  on  several  occasions,  they  first  took 
the  technical  point  that,  because  the  black 
smoke  had  been  abated  before  the  first 
summons  for  abatement,  or  for  a  prohibition 
order,  therefore,  there  had  been  no  abate- 
ment in  pursuance  of  duress,  or  threat,  or 
notice  in  the  natural  course  of  events,  and 
that,  therefore,  the  magistrate  had  no  juris- 
diction. Mr.  Roskill  put  his  point  most 
plainly,  and  with  every  desire  to  appreciate 
the  point,  I  venture  to  say  that  my  mind 
is  so  constituted  that  I  am  absolutely  unable 
to  appreciate  it  I  cannot  see  why  any  previous 
order  should  have  been  made  before  sum- 
monses of  this  kind  are  issued.  There  were 
six  summonses  in  all,  that  is  to  say,  there 
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was  proof  of  black  smoke  coming  out  on  six 
diflFerent  days,  one  in  January,  two  of  them 
in  the  following  Februaiy,  and  three  in  the 
following  March.  Therefore,  even  assuming, 
although  I  do  not  wish  at  all  to  be  thought 
to  say  so,  that  there  had  been  anything  in 
the  argument  with  regard  to  the  first  occa- 
sion on  January  27th,  that  could  have  no 
application  with  regard  to  the  others.  The 
only  point  that  can  be  suggested  is  that 
because  the  notice  was  a  prohibition  notice 
instead  of  an  abatement  notice,  that  made  a 
difference  to  the  magistrate's  jurisdiction. 
I  hope  it  is  not  necessary  to  give  effect  to  such 
an  argument  unless  there  is  some  ground  of 
substantial  justice  behind  it,  because  I  think 
such  a  technicality  ought  not  to  be  given 
effect  to  unless  there  is  a  substantial  wrong 
being  done.  Then  came  the  second  point, 
and  I  agree  the  magistrate  has  rather  com- 

§  Heated  the  matter  by  putting  in  those 
irections  which  I  have  called  the  directions 
of  a  mechanical  engineer,  for  instance, 
directions  to  place  a  horizontal  bar  on  a 
centre  pivot  put  between  the  doors,  and  the 
order,  in  my  opinion,  would  have  belen  better 
if  it  had  been  in  one  of  two  forms,  either  "  I 
tell  you  not  to  be  negligent  in  the  matter  of 
stoking  the  furnaces,  and  not  to  do  it 
again,"  or  "  I  direct  you  to  put  up  apparatus 
which  will  prevent  your  being  able  to  stoke 
two  furnaces  at  the  same  time."  But  when 
we  look  at  what  hapi)ened,  I  think  it  would 
be  wrong,  and  it  would  be  contrary  to  the 
first  principles  of  justice,  to  allow  such  an 
objection  to  prevail.  In  the  first  place,  the 
respondent  denied  black  smoke  coming  out 
at  all,  and  when  their  witnesses  were  in  the 
box,  what  they  said  was  that  the  emission 
of  black  smoke  might  have  been  caused  by 
two  furnace  doors  being  open  at  a  time. 
We  have  had  this  kind  of  case  in  the  courts 
before,  and  we  know  perfectly  well  that  one 
reason  why  the  legislature  has  been  so  strin- 
gent about  black  smoke  is  this :  it  has  been 
established  over  and  over  again  that  it  is  care- 
less stoking  which  brings  about  black  smoke. 
Therefore  one  is  not  surprised  that  this  inci- 
dent having  occurred  in  this  case  the  appel- 
lant's witnesses  said  that  it  must  have  been 
owing  to  two  doors  being  open  at  one  time. 
But  it  had  occurred  on  a  series  of  days  and  on 
no  less  than  six  days,  spread  over  a  period 
of  three  months.  The  local  authority,  the 
borough  council  of  Hammersmith,  having 
proved  their  case  as  to  the  emission  of  black 
smoke,  they  were  not  then  and  there  pre- 
pared with  evidence  as  to  how  it  best  could 
be  remedied;  and  the  prohibition  order 
being  about  to  be  made,  counsel  for  the 
railway  company  wjvs  within  his  rights  in 
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8Ayii^&  "  Will  you  be  good  enough  to  tell  us 
the  works  which  we  are  to  do."  The  magi- 
strate, being  in  a  difficulty,  appears  to  have 
asked  the  respondent  whetner  they  had  any 
evidence  there,  but  no  suggestion  was  made, 
and  then  when  the  question  arose  of  an 
a4]ournment  for  evidence,  the  railway  com- 
pany's ingenious  counsel  says.  "  You  must 
not  near  evidence  at  all  now  tne  appellants 
have  closed  their  case  (which  they  had 
closed  long  before  the  request  had  come), 
and  therefore  you  are  not  entitled  to  hear 
any  evidence."  All  I  can  say  is  (and  I  do 
not  wish  to  say  anything  which  goes  beyond 
this  case),  that  that  is  not  the  way  in  which 
such  a  pomt  should  be  raised  if  objection  is 
afterwards  going  to  be  taken  to  the  magi- 
strate having  said  in  his  order  something 
which  he  ought  not  to  have  said.  Now  as 
to  specifying  works.  I  think  the  law  has 
not  made  the  change  which  Mr.  BoskUl 
suggests.  I  think  that  Millard  v.  Wastally 
mpru,  decided  under  the  Public  Health  Act, 
1875,  was  rightly  decided,  and  applies  under 
the  London  Act,  and  that  in  a  smoke  nuisance 
case  it  is  not  necessary  to  specify  the  works 
to  be  done  in  order  to  prevent  the  recurrence 
of  the  nuisance.  It  is  said  by  Mr.  RoskUl 
that  because  the  London  statute  has  enacted 
that  an  abatement  order  or  a  prohibition 
order  shall,  if  the  person  on  whom  the  order  is 
so  made  reauires,  specify  the  works  reouir^ 
tobedone,  the  law  is  altered  as  comparea  with 
ss.  94,  96,  of  the  Public  Health  Act,  1875, 
which  simplv  requires  the  order  to  specify 
the  work  to  be  done.  In  my  opinion,  so  far 
as  this  case  is  concerned,  the  law  is  not 
altered  substantially.  I  quite  a^ee  that 
the  compulsory  obligation  to  specify  works 
generally  is  taken  away,  and  it  is  only  if 
the  person  on  whom  the  order  is  made  so 
requires,  or  the  court  so  orders,  that  the 
abatement  order  or  prohibition  order  need 
specify  the  work.  Tnat,  in  my  opinion,  does 
not  make  an  abatement  order  or  a  prohibition 
order  (such  as  we  have  here)  bad,  because 
it  does  not  specify  any  works.  But  that 
does  not  quite  cover  the  whole  ground, 
because  it  is  argued  that  this  order  is  baa 
because  it  does  specify  works,  and  it  specifies 
works  without  sufficient  evidence.  I  think 
if  that  were  really  what  the  order  did,  it 
might  be  open  to  some  objection.  But  the 
fair  reading  of  this  order  is,  "  I  direct  the 
railway  company  to  fit  the  doors  of  the 
furnaces  with  apparatus  to  prevent  the  doors 
being  open  or  kept  open  simultaneously." 
The  point  of  that  is  this,  the  respondents,  the 
railwav  company,  had  themselves  said  that 
the  only  cause  they  could  suggest  was  that 
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two  doors  were  open  at  the  same  time,  and 
that  stoking  was  going  on  at  two  furnaces 
at  the  same  time.  It  is  true  the  other  part 
of  the  order  goes  on  "  for  example."  etc.,  but 
I  do  not  think  that  means  that  that  is  the 
onlv  way  in  which  it  can  be  obeyed,  and, 
looking  at  the  words  of  the  statute,  and 
bearing  *in  mind  that  the  magistrates  are 
not  experts,  I  see  no  reason  for  holding  that 
the  order  will  not  be  properly  complied 
with  by  putting  any  works  which  will 
prevent  two  furnace  doors  being  open  at  the 
same  time,  for  the  order  itself  goes  on  to 
say,  *'  and  to  adopt  ail  other  means  to  pre- 
vent the  emission  of  black  smoke."  I  can- 
not help  thinking  that  the  form  of  this 
order  has  been  largely  brought  about  by  the 
respondents  taking  an  objection  which,  in 
the  ordinary  conduct  of  litigation.  I  think 
they  ought  not  to  have  taken.  If  tney  were 
goinfi[  to  raise  the  point  that  the  magistrate 
could  not  make  a  proper  order  at  their 
request  without  evidence,  they  ought  not  in 
the  same  breath  to  have  objected  that  he 
was  not  entitled  to  hear  evidence.  I  think 
such  tactics  were  obviously  adopted  for  the 
purpose  of  preventing  any  order  oeing  made 
at  all.  I  tnerefore  tnink  this  appeal  fails 
both  on  the  technical  point  and  on  the 
merits. 

Wills,  J. — I  am  of  the  same  opinion.  I 
entirely  agree  that  the  first  point  taken  is 
captious.  With  regard  to  the  second  point, 
I  think  myself,  that  a  magistrate  in  a  case 
of  this  kind  if  he  had  to  specify  works 
certainly  ought,  under  all  ordinary  circum- 
stances to  hear  evidence,  because  it  is  absurd 
to  suppose  that  he  is  an  expert  in  matters 
of  this  kind,  or  that  he  is  competent  to 
specif^r  works  without  knowing  something 
about  it  from  evidence.  But  in  this  ca.se  he 
was  not,  I  think,  so  entirely  without 
evidence  as  to  prevent  his  exercising  juris- 
diction. The  defendants  who  were  sum- 
moned, were  asked  to  explain  how  this 
emission  of  black  smoke  took  place  and 
they  said  that  it  was  owing  to  two  furnace 
doors  being  open  at  one  time.  I  think, 
therefore,  there  was  some  evidence  that  the 
works  required  were  works  to  prevent  two 
furnace  doors  being  open  at  one  time,  which  is 
really  the  substance  of  this  order.  The  words 
"  for  example,"  etc.,  mi^ht  have  been  entirely 
omitted,  and  I  certainly  think  that  this 
objection  as  to  the  magistrate  having 
specified  certain  works  ought  not  to  be 
listened  to  in  the  mouth  of  a  person  who 
had  objected  to  any  evidence  as  to  what 
works  were  necessary  being  ffiven.  I 
cannot  conceive  to  my  mind  anything  more 
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unsatisfactory  or  more  captious  and  unrea- 
sonable than  that,  when  the  question  first 
arises  as  to  whether  there  should  be  evidence 
about  works  or  not,  at  the  first  moment 
when  it  can  arise,  and  when  it  is  proposed 
that  the  evidence  shall  be  gone  into,  the 
offender  should  object  that  the  respondents 
case  was  closed,  that  it  was  too  late  to  hear 
evidence,  and  that  then  the  offender  should 
try  and  upet  the  order  on  the  ground  that 
evidence  had  not  been  given.  I  do  not 
think  such  tactics  ought  to  succeed,  and  I 
should  like  to  say  with  regard  to  the  case  of 
Millard  v.  WastcUl,  that  I  think  it  decided 
rightly  that  under  s.  94  of  the  Public  Health 
Act,  1875,  the  court  of  summary  jurisdic- 
tion is  empowered  to  order  an  offender  to 
do  two  thm^s,  one  is  to  abate  a  nuisance, 
and  another  is  to  execute  certain  works.  If 
the  court  has  power  to  order  these  two 
things,  it  certainly  has  power  to  order  one. 
If  the  second  thing  were  wholly  unnecessary 
under  the  circumstances,  I  think  the  court 
would  be  quite  justified  in  leaving  out  that 
part  of  the  order  which  otherwise  the  court 
would  have  power  to  make  if  necessary. 

Kennedy,  J.— I  entirely  agree  with  the 
judgments  of  my  lord  and  brother  Wills, 
and  I  have  nothing  to  add. 

Appeal  dismisied. 

Solicitors  for  the  appellant :  Birchani 
&  Co. 

Solicitors  for  the  respondent :  Watson, 
Sons  and  Room. 
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Assessment 


Poor  mte  —  Assessment  —  Exemption  — 
Crown  purposes— Volunteer  drill  hall 
vested  in  commanding  officer — Part  of 
premises  occasionally  let  for  per- 
formances, entertainments,  etc.— Occu- 
pation—Volunteer  Act,  1863  (26  & 
27  Vict.  c.  65)  s.  26. 

Certain  freehold  premises  were  used  cw  a 
drill  hall^  storehouse^  sergeant  instruc- 
tor's residence,  officers^  and  non-com- 
missioned qfiicer^  quarters.  The  whole 
was  vested  m  and  in  the  occupation  of 
the  commanding  officer.  Certain  por- 
tions of  the  premtses  were  occasiondily 
let  for  lectures,  trade  exhibitions, 
concerts,  balls,  dramatic  and  other  per- 
formances, but  such  letting  was  sub- 
servient to  the  use  of  the  hall  for  military 
jmrjjoses.  l^he  aj-mellant  was  the  care- 
taker, who  looked  after,  but  did  not 
reside  on  the  vremises,  but  the  musical 
and  theatrical  licenses  for  the  part  of 
the  premises  occasionally  let  were  takm 
out  in  the  name  of  the  appellant.  The 
appellant  toas  rated  in  respect  of  such 
parts  of  the  premises  as  were  not  used 
exclunvdy  for  volunteer  purposes. 

Held,  that  the  appellant  being  only  a  servant 
was  not  the  proper  person  to  be  rated, 
but  that  those  portions  of  the  premises 
which  were  occoMonally  let  out,  were 
not  exempt  from  rates  tinder  «.  26  of 
the  Volunteer  Act,  1863. 

Case  stated  by  order  of  Bucknill,  J., 
pursuant  to  12  &  13  Vict.  c.  45,  s.  11,  and 
directing  judgment  in  conformity  with  the 
decision  of  the  court  to  be  entered  on 
motion  by  either  party  at  the  Durham 
quarter  sessions. 

The  question  to  be  raised  by  this  case 
concerns  the  rateabilitv  of  certain  premises 
situate  in  the  parish  of  St.  Giles,  in  the  city 
of  Durham,  and  numbered  40,  41,  and  42, 
in  the  street  of  Gilesgate,  used  as  a  store- 
house, drill-hall,  sergeant  instructors'  resi- 
dence, officers*  and  non-commissioned  officers 
quarters. 

The  whole  of  the  property  is  in  the 
occupation  of  the  officer  commanding  the 
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4th  Volunteer  Battalion  the  Durham  Light 
Infantry,  the  appellant  being  only  a  care- 
taker, whom  the  overseers  of  the  poor  for 
the  said  parish  entered  as  the  occupier  in 
the  rate-book.  The  appellant  is  a  servant 
and  is  paid  a  weekly  wage  for  attending  to 
the  said  premises,  and  does  not  reside  on 
the  premises. 

The  whole  of  the  property  is  freehold  and 
is  vested  in  the  commanding  officer  for  the 
time  being  of  the  4th  Volunteer  Battalion 
Durham  Light  Infantry,  which  consists  of 
about  1,000  officers  and  men.  It  is  subject 
to  a  mortgage  of  £6,000,  granted  to  the 
Public  Works  Loan  Board  under  the 
authority  of  the  Secretary  of  State  for  War. 
The  buildings  in  question  consist  of  two 
floors  and  a  basement,  with  a  large  drill- 
hall  between  the  front  and  back  portions 
thereof  extending  to  the  roof. 

The  primary  purpose  of  the  premises  is 
that  of  a  drill-hall  and  storehouse  for  rifles, 
clothing  and  other  arms  and  property,  such 
as  camp  equipment,  of  the  battalion.  The 
premises  have  been  duly  certified  as  a 
storehouse  by  the  authorities  under  26  & 
27  Vict.  c.  65,  s.  26. 

The  owners  have  a  music  license  from  the 
Durham  city  justices  aiid  a  dramatic  license 
from  the  Durham  county  justices  in  respect 
of  so  much  of  the  said  premises  as  are  used 
for  music  or  theatrical  purposes,  and  these 
licenses  are  in  the  name  ot  the  appellant. 
Certain  portions  of  the  said  premises  are 
occasionally  let  for  lectures,  trade  exhibi- 
tions, concerts,  balls,  dramatic,  and  other 
Eerformances.  such  letting  is  subservient, 
owever,  to  tne  use  of  the  said  premises  for 
military  puri)oses.  The  portions  so  let  come 
into  competition  with  other  buildings  in 
the  city  of  Durham  which  are  let  in  the 
same  way.  These  buildings  are  rated 
according  to  their  annual  value. 

The  respondents  have  rated  such  portions 
of  the  said  premises  as  are  let  for  the  above 
purposes  on  a  gross  estimated  rental  of  £60 
and  a  rateable  value  of  £50.  the  portions  of 
the  premises  used  exclusively  for  Volunteer 
or  military  purposes  are  not  rated. 

The  appellant  contends  that  the  whole  of 
the  premises  are  exempt  from  rateability 
under  s.  26  of  26  &  27  Vict.  c.  65,  and  that 
they  are  also  exempt  as  being  in  the  occupa- 
tion of  the  Crown  for  the  purposes  of  the 
Crown^  that  the  premises  were  erected  and 
are  primarily  used  for  the  purposes  of  the 
Crown,  and  the  letting  being  only  a 
secondary  or  subsidiary  use  thereof  when 
not  required  for  the  purposes  of  the  Crown, 
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and  that  the  premises  are  not  liable  to  be 
rated  for  any  amount  whatever.  He  also 
contends  that  as  the  profits  obtained  from 
the  letting  of  the  hall  are  appropriated  to 
the  repayment  of  the  £6,000  borrowed  from 
the  Public  Works  Loan  Board,  there  is  no 
beneficial  occupation  of  the  premises  to 
render  them  liable  to  be  rated,  and  further, 
that  the  person  so  rated  is  not  the  occupier 
nor  in  any  way  beneficially  interested  in  the 
premises. 

The  respondents,  on  the  other  hand,  con- 
tend that  to  entitle  the  premises  to  beexempt 
from  rateability  under  the  section  above 
referred  to  they  must  be  occupied  exclusively 
as  a  storehouse,  or  for  some  purpose  reason- 
ably incident  thereto,  and  must  also  "  be 
occupied  "  merely  for  public  purposes,  that 
such  portions  of  the  premises  as  are  let  are 
not  so  occupied,  and  that  the  exemption, 
therefore,  does  not  extend  to  these  iK)rtion8. 
They  further  contend  that  when  so  let  they 
are  not  used  for  the  purposes  of  the  Crown, 
that  the  appellant  is  tne  licensee  of  the 
premises  and  responsible  for  their  pro^jer 
management  when  used  under  the  licenses, 
and  that  he  is  therefore  properly  rateable  in 
respect  thereof,  and  that  to  the  extent  of  the 
sums  received  for  the  letting  there  is  a 
beneficial  occupation  which  renders  him 
liable  to  be  rated  irrespective  of  the  purposes 
to  which  these  sums  are  applied. 

W,  Rydcy  for  the  appellant.  —  Thase 
premises  are  not  liable  tone  rated.  They 
are  primarily  occupied  for  Crown  purposes, 
and  any  money  which  may  be  derived  from 
occasionally  letting  part  of  the  premises  for 
the  purposes  stated  in  the  case  goes  to  the 
relief  of  the  Crown.  Rateability  depends 
on  occupation  and  in  this  case  the  Crown 
are  the  occupiers  through  their  servant  the 
commanding  officer.  It  is  admitted  that 
Volunteer  purposes  are  Crown  purposes 
HoriMey  Urban  District  Council  v.  Hennell. 
[19021  2  K.  B.  73  ;  66  J.  P.  613.  [He  cited 
also  Jones  v.  Mersey  Docks  (1865),  11  H.  L.  C 
443 ;  Smith  v.  Guuirdians  of  Birmingham 
(1857),  7  E.  &  B.  483].  It  does  not  make  any 
difference  that  the  Crown  makes  money  out 
of  its  occupation,  the  premises  do  not  lose 
their  exemption  for  that  reason.  The  res- 
pondents no  doubt  rely  upon  Rayner  v. 
Drewitt  (1900),  64  J.  P.  567  :  82  L.  T.  718, 
but  that  case  is  distinguishable.  In  that 
case  a  volunteer  drill-hall,  let  occasionally 
for  concerts  and  entertainments  was  assessed 
in  the  valuation  list  and  rates  levied  in 
respect  of  it.  There  was  no  appeal  a^inst 
the  assessment.  A  complaint  was  issued 
before  the  justices  and  a  special  case  was 


Digitized  by  Vnl^l^ 


gle 


MAGISTERIAL   CASES. 


Lewis  v.  Durham  Union  Assessment 
Committee. 

stated  by  them.  The  point  that  is  taken  in 
this  case  could  not  be  raised  there  because 
such  point  cannot  be  taken  in  answer  to  a 
summons  to  enforce  the  rate,  but  only  on 
appeal  against  the  rate  itself.  He  also 
cited  CoomberY,  Berks  JJ.  (1883),  9  Q.  B.  D. 
17;  10  Q.  B.  D.  267;  9  App.  Gas.  61. 
Further  as  regards  this  particular  case,  the 
wron^  person  has  been  rated.  The  com- 
manding oflBcer  ought  to  have  been  rated. 
The  appellant  is  only  a  servant,  and  occupa- 
tion by  a  servant  is  occupation  by  the 
master  (H,  v.  Ivhahifants  of  Tyneviouih 
(1810),  12  East,  46). 

Siniey,  for  the  respondents. — As  to  the 
second  point,  the  appellant  here  was  rated 
because  his  name  appears  as  the  holder 
of  the  music  and  dancing  licenses  granted 
in  respect  of  these  buildings.  The  a])pel- 
lant  is  not  therefore  a  mere  caretaker. 
These  licenses  must  be  obtained  under  the 
Public  Health  Acts  Amendment  Act,  1890, 
and  8.  50  of  this  Act  lays  down  express 
regulations  with  regard  to  them,  and  the 
holder  of  such  licenses  regarding  the 
property  can  be  rightly  rated  in  respect  of 
them.  As  to  the  main  point  these  premises 
are  not  exclusively  used  for  Crown  purposes 
and  therefore,  2)ro  tanto^  they  are  not 
occupied  by  the  Crown  or  used  for  Crown 

5>uriK)sc8  and  so  are  rateable.  In  Pearson  v. 
lolbom  Union  Assessment  Committee^ 
[1893]  1  Q.  B.  389  ;  57  J.  P.  169,  no  profits 
were  made  at  all  unless  for  the  benefit  of 
the  corp^  but  in  this  case  profits  were  made 
and  it  cannot  be  material  what  was  done 
with  the  profit,  whether  it  was  devoted  to 
Ijayingoff  the  mortgage  on  the  premises  or 
not.  This  case  is  covered  by  the  decision 
in  Rayner  v.  Drewitt  {ante).  There  is  an 
occuimtion  here  in  two  capacities.  In  so  far 
as  the  premises  are  occupied  for  Crown  pur- 
poses only,  they  are  not  rated,  and  in  so  far 
as  they  are  used  for  other  purposes  they 
are  clearly  rateable.  ]  t  is  tne  aser  of  the 
premises  and  not  the  occupation  which 
renders  them  rateable.  [He  referred  to 
R.  V.  Fvller  (1858),  8  E.  &  B.  365  ;  llomsey 
Urban  District  Comicil  v.  Jlennell,  ante  ; 
and  Lancashire  JJ,  v.  Cheetham  (1867), 
L.  K.  3  Q.  B.  14.J 

RydeAn  reply.— The  case  of  the  Lanca- 
shire JJ.  V.  Cheetham^  ante,  is  the  only 
authority  against  the  contention  of  the 
appellant,  and  it  is  clear  from  the  decision 
of  Cooniber  v.  Berks  JJ.^  ante,  that  CocK- 
BUBN,  C.J.,  had  misapprehended  the  effect 
of  the  decision  in  Jones  v.  Mersey  Docks 
cmd  Harbour  Boards  ante. 
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Lord  Alverstone,  C.J.— In  this  case, 
I  think  counsel  for  the  appellant  has  en- 
deavoured to  induce  us  to  adopt  a  test  and 
reject  a  test  inconsistent  with  the  decided 
cases.  I  thought  at  one  time  during  the 
course  of  the  argument  that  if  you  had 
occupation  of  premises  for  Crown  purposes, 
and  a  utilization  of  those  premises  for  other 
than  Crown  purposes,  such  a  user  was  not 
the  same  as  an  occupation,  and  the  exemp- 
tion of  the  premises  was  not  done  away. 
But  having  gone  through  the  cases,  I  have 
come  to  the  conclusion  that  we  have  to  dis 
tinguish  between  Crown  property  and  ijro- 

riTty  used  for  Crown  purposes,  and  the  view 
have  expressed  is  tne  right  one,  that  the 
proper  word  is  "  used  "  and  not  "  occupied." 
The  case  of  Pearson  v.  Holborn  Union 
Assessment  Committee,  ante,  decides  that 
premises  occupied  by  a  volunteer  corps,  and 
being  reasonably  necessary  for  sucn  pur- 
pose, arc  occupied  by  servants  of  the  Crown 
for  the  purposes  of  the  Crown,  and  are 
therefore  exempt  from  rates.  I  agree  with 
the  ar^iment  for  the  appellant  that  that 
case  snows  that  the  exemi)tion  is  not 
limited  to  the  specific  portion  of  the  premises 
which  are  used  as  a  storehouse  for  the 
depositing  and  safe  keeping  of  arms  and 
ammunition,  but  includes  all  such  parts  of 
the  premises  as  are  reasonably  necessary  for 
the  service  of  the  corps,  but  as  is  f)ointed 
out  by  Collins,  J.,  "  they  are  exempt  as 
being  in  the  occupation  of  servants  of  the 
Crown  for  the  purposes  of  the  Crown." 
One  must  now  go  back  to  consider  whether 
mere  occuiwition  by  the  servants  of  the 
Crown  is  the  sole  test,  and  whether 
there  must  be  something  amounting  to 
occu])ation  for  other  purposes  by  other 
jHjrsons  before  the  exeinption  is  got  rid  of. 
In  Jones  v.  Mersey  Docks  and  Harbour 
Board,  11  H.  L.  C.  433,  Lord  Blackburn, 
at  p.  404  says  :  *^  Long  series  of  cases  have 
established  that  where  property  is  occupied 
for  the  puriK)se8  of  the  government  of  the 
country,  including  under  that  head  the 
police  and  the  administration  of  justice,  no 
one  is  rateable  in  respect  of  such  occupation  ; 
and  this  applies,  not  only  to  property  occu- 
pied for  such  purposes  by  the  servants  of 
the  great  departments  of  btate,  such  as  the 
Post  OflBce  {Smith  v.  Birmingham,  7  E.  <k 
B.  483) ;  the  Horse  Guards  {L<rrd  Amherst  v. 
Lord  Sofnmets,  2  T.  R.  372):  or  the 
Admiralty  {R.  v.  Stewart,  8  E.  &  B.  360) ; 
in  all  which  cases  the  occupiers  might 
strictly  be  called  the  servants  of  the  Crown  ; 
but  also  to  property  occupied  by  local  police 
{Lancashire  J  J.  v.  Shelford,  E.  B.  &  E. 
225) ;  to  county  buildings  occupied  for  the 
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assizes  and  for  the  judge's  lodgings  (Hodg- 
son V.  Carlisle  Local  Boards  8  E.  &  B. 
116)  ;  or  occupied  as  a  county  court  (B.  v. 
Manchester.  3  E.  &  B.  336) ;  or  for  a  jail 
(B,  V.  Shepherd,  L.  R.  1  Q.  B.  170).  In  these 
latter  cases,  it  is  difficult  to  maintain  that 
the  occupants  are,  strictly  speaking,  servants 
of  the  Sovereign,  so  as  to  make  the  occupa- 
tion that  of  her  Mcgesty  •  but  the  purposes 
are  all  public  purposes  of  that  kind,  w  nich. 
by  the  constitution  of  this  countiy,  fall 
within  the  province  of  government,  and  are 
committed  to  the  Sovereign,  so  that  the 
occupiers,  though  not,  perhaps,  strictly  ser- 
vants of  the  Sovereign,  might  be  considered 
in  consimili  casu"  The  proposition  there 
laid  down  affords  ground  for  tne  rule  that  it 
must  be  an  occupation  for  the  purposes  of 
the  Crown  in  order  to  ^ve  the  exemption. 
It  is,  however,  argued  m  this  case  that  if 
vou  have  such  an  occupation,  you  do  not 
lose  the  exemption  by  a  user  of  the  premises 
for  other  purposes.  In  Greiff  v.  University 
of  Fdinburgh,  L.  R.  1  H.  L.  348,  Lord 
Cairns  says  :  "  The  general  principle,  as  I 
understand  it,  approved  of  by  your  lordships 
in  these  cases  is  this,  that  the  Crown,  not 
being  named  in  the  English  and  Scotch 
statutes  on  the  subject  of  assessment,  and 
not  being  bound  by  statute  when  not  ex- 
pressly named,  any  property  which  is  in  the 
occupation  of  the  Crown  or  of  persons  using 
it  exclusively  in  and  for  the  service  of  the 
Crown  is  not  rateable  to  the  relief  of  the 
poor."  There  the  test  laid  down  by  Lord 
Cairns  is  that  where  the  property  is  used 
by  other  persons  and  not  by  the  Crown 
itself,  the  user  of  such  other  persons  must 
be  exclusively  in  and  for  the  service  of  the 
Crown.  Moreover,  the  case  of  the  Lanca- 
shire J  J.  V.  Cheetham,  ante,  if  not  incon- 
sistent with  the  other  cases,  is  binding  on 
us.  It  may  not  be  a  right  decision,  but  it 
was  there  held  that  justices,  who,  by  a  local 
Act,  were  empowered  to  build  assize  courts 
and  to  let  them  for  other  purposes,  were 
rateable  in  respect  of  the  net  profit  so  made 
by  such  letting  as  to  that  extent  they  had  a 
beneficial  occupation  within  the  principle 
established  by  the  case  of  JoTies  v.  Mersey 
Docks  and  Harbour  Board,  am.te.  That 
case  may  possibly  be  open  to  criticism,  but 
it  is  an  instance  of  a  user  by  servants  of  the 
Crown  of  premises  for  purposes  other  than 
the  Crown  purposes  for  which  they  were 
built.  The  case  of  the  Worcestershire 
County  Council  v.  Worcester  Union,  [1897] 
1  Q.  B.  480, 61  J.  P.  244,  decides  that  county 
bmldings  which  are  used  partly  but  not  ex- 
clusively for  the  service  of  the  Crown  are 
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rateable  to  the  relief  of  the  poor.  I  think  it 
is  impossible  to  say  that,  in  order  to  get  rid 
of  the  exemption  from  rates,  the  user  for 
other  purposes  than  Crown  purposes  must 
amount  to  an  occupation.  I  also  think 
Bayner  v.  Drewitt,  ante,  is  an  authority  in 
favour  of  the  view  I  am  taking.  Applying 
those  principles  to  these  facts,  I  think  that 
on  the  main  point  which  has  been  argued 
before  us,  the  decision  was  right,  and  that 
this  property  is  liable  to  be  rated.  I  cannot 
think  that  the  mere  fact  that  the  money 
obtained  by  letting  the  hall  went  in  repay- 
ment of  the  loan  from  the  Public  Works 
Department  can  make  that  use  of  the 
premises  a  use  for  Crown  purposes.  With 
regard  to  the  other  point  that  the  appellant 
here  was  not  the  person  rateable  in  respect 
of  the  premises,  it  is  clear  that  the  occupa- 
tion of  the  servant  is  the  occupation  of  the 
master,  and  there  is  nothing  in  the  present 
case  to  show  that  there  should  be  any  excep- 
tion to  that  rule.  The  mere  fact  that  the 
licenses  for  these  premises  have  been  g[ranted 
to  the  appellant  does  not  make  him  the 
occupier  for  rateable  purposes. 

Wills,  J. — I  am  of  the  same  opinion. 
Where  the  occupation  of  property  is  only 
constructively  a  Crown  occupation,  the 
exemption  from  rating  only  exists  when  the 
whole  beneficial  occupation  exists  for  the 
benefit  of  the  Crown.  If  it  does  so  for  any 
other  purpose,  then  the  premises  are  rate- 
able to  that  extent. 

Kennedy,  J.— I  am  of  the  same  opinion. 
I  think  that  this  case  is  substantially 
decided  by  Worcestershire  County  Council  v. 
Worcester  Union,  ante. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Crossman, 
Pritchard  and  Crossman,  for  H.  Oliver, 
Durham. 

Solicitors  for  the  respondents :  George 
Reader  and  Co.,  for  William  Lisle,  Durham. 
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Jfarck  3,  1904. 
Beardsley  v.  Giddings. 

Sale  of  food  and  drugs — Article  purchased 
for  test  purposes — Time  witnin  which 
prosecution  to  be  instituted— Time  to 
run  from  laying  of  information— Sale 
of  Food  and  Drugs  Act^  1899  (62  & 
63  Vict.  c.  51),  8.  19  (1). 

On  Jvly  18^,  1903,  an  information  was 
laid  against  t/ie  respondent  charging 
that  the  respondent  on  June  23rrf,  1903, 
did  urdawfidly  sell  to  the  appellant^  and 
to  his  prejiulice,  a  certain  article  of 
foody  viz.,  milk  not  of  the  nature,  sub- 
stance and  quality  demanded  by  the 
purchaser,  A  summons  was  issued  on 
the  sanie  July  18^,  bu;t  was  not  served 
upon  the  respondent  until  July  22nd. 
1903. 

Held,  that  the  prosecution  was  instituted 
within  the  twenty-eight  days  limited  by 
the  Sale  of  Food  and  Drugs  Act,  1899, 
«.  19  (1),  as  the  time  ran  from  the  lay- 
ing of  the  information  and  not  from 
the  service  of  the  summons. 

Case  stated  by  justices  in  and  for  the 
county  of  Wilts. 

On  July  18th,  1903,  an  information  was 
laid  before  one  of  his  Majesty's  justices  of 
the  peace  for  the  county  of  Wilts,  by  the 
appellant,  Frank  Beardsley,  who  is  an 
inspector,  under  the  Sale  of  Food  and  Drugs 
Act,  duly  appointed  by  the  County  Council 
of  Wilts,  a^inst  the  respondent,  who  is  a 
farmer,  residing  at  Urchfont,  in  the  said 
County  of  Wilts,  where  he  carries  on  the 
business  (amongst  other  things)  of  a  milk- 
seller.  The  information  charged  the  res- 
pondent that  on  June  23rd,  1903.  at  the 
parish  of  Urchfont  in  the  county  aforesaid, 
he^  the  said  appellant,  did  demand  of  the 
said  respondent,  as  and  for  a  sale  by  the 
said  respondent,  to  him,  the  said  appellant, 
a  certain  article  of  food,  to  wit  mflk,  and 
that  he^  the  said  respondent  then  and 
there  did  unlawfully  sell  to  him,  the  said 
appellant,  and  to  his  prejudice,  as  and  for 
such  article  of  food,  a  certain  article  of  food 
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which  was  not  of  the  nature,  substance  and 
quality  of  the  article  of  food  so  demanded 
by  him,  the  said  appellant,  as  such  pc^- 
chaser  as  aforesaid,  but  was  deficient  in 
milk  fat  to  the  extent  of,  at  least,  15  per 
cent,  of  the  normal  quantity  present  in 
natural  milk,  of  even  poor  quality,  con- 
trary to  the  statute  in  such  case  made  and 
provided. 

The  information  was  laid  by  the  appellant 
as  aforesaid,  on  July  18th,  1903,  and  the 
summons  was  issued  and  signed  by  William 
Rose,  Esq.,  a  justice  of  the  peace  for  the 
said  county,  and  left  by  the  appellant  with 
the  i)olice  for  service  on  the  same  day.  The 
summons,  however,  was  not  served  upon 
the  respondent  until  July  22nd,  1903.  The 
summons  was  returnable  at  the  petty 
sessions,  held  for  the  Devizes  division  of  the 
said  county  on  August  18th.  19a3. 

Section  19  (1)  of  the  Sale  of  Food  and 
Drugs  Act,  1899  (62  <fe  03  Vict.  c.  51)  is  as 
follows : 

(1)  "  When  any  article  of  food  or  drug  has 
been  purchased  from  any  person  for  test 
purposes  any  prosecution  under  the  Sale  of 
Food  and  Drugs  Acts  in  respect  of  the 
sale  thereof,  notwithstanding  anything  con- 
tained in  s.  20  of  the  Sale  of  Food  and 
Drugs  Act,  1875j  shall  not  be  instituted 
after  the  expiration  of  twenty -eight  days 
from  the  time  of  the  purchase." 

At  the  hearing  of  the  summons  the 
solicitor  for  the  respondent  took  the  pre- 
liminary objection  that  the  proceedings  nad 
not  been  instituted  within  the  time  specified 
under  the  section  aforesaid,  the  alleged 
offence  having  been  committed  on  June 
23rd.  1903,  and  the  summons  not  served 
until  July  22nd  following,  the  summons 
therefore  being  served  after  the  expiration 
of  twenty-eight  days  from  the  date  of  the 
alleged  offence.  The  resjwndent's  solicitor 
contended  that  the  laying  of  the  informa- 
tion and  issue  of  a  summons  was  not  the 
institution  of  the  prosecution  and  that  the 
prosecution  was  not  instituted  until  the 
service  of  the  summons  and  that  as  the 
summons  had  not  been  served  until  after 
the  expiration  of  twenty-eight  days  it  must 
be  dismissed. 

The  appellant  contended  that  the  date 
when  he  laid  the  information,  was  the  date 
from  which  the  commencement  of  the 
prosecution  was  to  be  calculated  and  as  the 
information  was  laid  and  summons  issued 
within  the  twenty-ei^ht  days  the  prosecu- 
tion was  instituted  within  the  time  limit 

We  were  of  opinion  that  the  time  from 
which  the  institution  of  the  prosecution  wa? 
to  be  calculated  was  the  date  of  the  service 
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of  the  summons  and  not  the  date  of  the  lay- 
ing of  the  information  and  we,  therefore, 
held  that  the  proceedings  had  not  b^n 
instituted  within  the  twenty-eight  days 
from  the  date  of  the  alle^^ed  offence.  We 
therefore  held  the  objection  made  by  the 
respondent's  solicitor  to  be  good  and  dis- 
missed the  summons  and  granted  the 
respondent  his  costs. 

The  appellant  being  dissatisfied  with  our 
determination  upon  the  hearing  as  being 
erroneous  in  jKnnt  of  law,  has  duly  applied 
to  us  in  writing  to  state  and  sign  a  case 
setting  forth  the  facts  and  grounds  of  such 
our  aetermination  as  aforesaid  for  the 
opinion  of  this  honourable  court,  and  hath 
duly  entered  into  a  recognisance  as  required 
by  the  statute  in  that  behalf. 

If  the  court  shall  be  of  opinion  that  our 
interpretation  of  the  law  was  correct,  and 
that  the  twenty-eight  days  run  from  the 
date  of  the  service  of  the  summons  and  not 
from  the  date  of  the  laying  of  the  informa- 
tion, then  the  order  of  dismissal  is  to  stand, 
but  if  the  court  be  of  the  contrary  opinion 
then  the  said  order  of  dismissal  is  to  be 
annulled  and  the  C4ise  remitted  to  us  for 
hearing  on  its  merits. 

Given  under  our  hands  this  30th  day  of 
October,  1903,  at  Devizes,  in  the  county  of 
Wilts. 

Charles  F.  Hart. 
D.  W.  Butler. 
Edmund  C.  Schomberg. 

J.  R.  Ramhdphy  for  the  api)ellant.— The 
(luestion  in  this  case  is  the  interpretation  of 
the  words  in  s.  19  (1)  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  "any  prosecution  .  .  . 
shall  not  be  instituted  after  the  expiration 
of  twenty-eight  days  from  the  time  of  the 
purchase."  The  institution  of  the  prosecu- 
tion must  mean  the  laying  of  the  informa- 
tion, that  is  the  first  step  taken  to  put  the 
law  in  motion.  The  case  of  Thcrrpe  v. 
Priestnall,  [1897]  1  Q.  B.  159  ;  60  J.  P.  821, 
is  a  clear  authority  for  that  projKDsition.  If 
the  time  were  to  run  from  the  service  of  the 
summons  it  Avould  be  easy  for  a  defendant 
to  avoid  service  and  so  vitiate  the  proceed- 
ings. The  magistrates  were  misled  by  the 
case  of  Cowling  v.  Taylo^B  Drug  Co,y 
Limited  (1903),  66  J.  P.  11.  That  is  only  a 
niagistrate's  judgment,  and,  moreover,  is  not 
in  point  in  the  present  case. 

./.  A,  Sinum^  for  the  respondent. — It  is 
true  as  a  general  rule  that  the  institution  of 
proceedings  are  held  to  date  from  the  laying 
of  the  information,  but,  nevertheless,  it  is 
necessary  to  look  at  the  scope  and  intention 
of  the  Act  to  ascertain  whether  that  was 
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the  proper  date  or  whether  it  is  not  the  date 
when  tne  proceedings  are  brought  to  the 
notice  of  the  defendant  by  the  service  of  the 
summons  upon  him.  Tne  present  s.  19  (1) 
of  the  Act  of  1899  is  in  substitution  for  s.  10 
of  the  Act  of  1879,  which  provided  that  the 
summons  should  be  served  upon  a  defendant 
\iithin  a  reasonable  time,  and  in  the  case  of 
a  perishable  article,  not  exceeding  twenty- 
eight  days.  In  a  large  minority  of  cases  where 
samples  are  taken  for  test  purposes,  no 
prosecution  ensues,  and  the  object  of  the 
Act  is  to  give  the  defendant  early  notice  of 
the  fact  that  a  prosecution  is  going  to  be 
launched  against  nim^  so  that  he  can  have 
the  portion  left  with  him  analysed .  Thxyriye  v. 
Prtestnall,  anUy  was  a  prosecution  under 
Sunday  Observance  Act,  1677,  and  the 
c)uestion  there  was  as  to  permission  to 
institute  proceedings  at  all.  The  summons 
in  these  cases  are  served  by  being  left  at 
the  defendant's  premises  so  that  he  cannot 
avoid  service,  and,  on  the  other  hand, 
service  of  the  summons  might  be  delayea 
on  him  so  that  the  sample  left  with  him 
had  become  unfit  for  analysis.  The  argu- 
ment for  the  respondent  is  well  expressed  in 
Cowling  v.  TayJoT^s  Drug  Stores^  ante.  In 
Ditcher  v.  Denison  (1857),  11  Moo.  P.  C.  324, 
it  was  held  that  the  time  ran  from  the 
service  of  the  citation.  In  B.  v.  Yates  (1885), 
14  Q.  B.  D.  648,  at  p.  661,  Cotton,  L.J., 
says  :  "  It  is,  I  think,  material,  though  not 
essentially  necessary,  to  determine  when  a 
criminal  prosecution  can  be  said  to  be  com- 
menced when  it  is  by  way  of  criminal  in- 
formation. On  behalf  of  the  plaintiff  in 
error  it  has  been  said  that  the  first  applica- 
tion for  the  rule  tiisi  is  such  commencement, 
but  how  can  it  be  said  that  a  prosecution  is 
commenced  before  a  person  is  summoned  to 
answer  a  complaint  ] 

jRaruiolph,  in  reply. 

Lord  Alverstonb,  C.J.— A  very  able 
argument  has  been  brought  before  us  to 
limit  the  construction  to  be  placed  on 
s.  19  (1)  of  the  Sale  of  Food  and  Drugs  Act, 
1890,  which  provides  that  where  an  article 
of  food  or  a  drug  has  been  purchased  for 
test  purposes,  that  no  prosecution  shall  be 
instituted  after  the  expiration  of  twenty- 
eight  days  from  the  time  of  the  purchase. 
It  is  contended  that  the  time  ougnt  to  run 
from  the  service  of  the  summons  and  not 
from  the  laying  of  the  information.  In 
support  of  that  contention,  reference  is 
maae  to  a  repealed  section,  s.  10  of  the 
Sale  of  Food  and  Drugs  Act,  1879,  which 
made  the  service  of  the  suiumons  the  com- 
mencement of  the  proceedings.    That  is  a 
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dangerous  argument  to  use,  as  it  may  very 
well  be  the  legislature  intended  to  alter  that 
state  of  things  when  a  fresh  enactment  was 
substituted  for  s.  10  of  the  Act  of  1879. 
There  the  words  of  the  section  say  that  "no 
prosecution  is  to  be  instituted  after  the 
expiration  of  twenty-eight  days  from  the 
time  of  the  purchase."  The  laying  of  an 
information  and  the  issue  of  a  summons  are 
the  well-known  commencement  of  a  prosecu- 
tion, and  it  would  require  strong  words  to 
make  me  doubt  that  the  words  of  the 
section  had  any  other  meaning.  If  the 
legislature  had  intended  to  make  the  service 
of  the  summons  the  institution  of  the  prose- 
cution, I  think  they  would  have  said  so. 
The  grounds  urged  by  the  respondent  are 
not  strong  enough,  in  my  opinion,  to  alter 
the  ordinary  meaning  of  the  wjction. 

Wills,  J. — I  agree.  I  think  it  is  im- 
possible to  collect  from  the  words  of  s.  19 
itself  whether  the  old  policy  of  s.  10  of  the 
Sale  of  Food  and  Drugs  Act,  1879  (which 
enacted  that  the  summons  must  be  served 
within  a  reasonable  time,  or  in  the  case  of  a 
perishable  article,  within  twenty-eight  days), 
was  to  be  continued  or  not.  Under  those 
circumstances,  there  is  nothing  for  it  but  to 
look  at  the  words  of  the  section  itself.  In 
ordinary  phraseology  the  commencement  of 
a  prosecution  means  the  laying  of  the  in- 
formation. The  case  most  in  favour  of  the 
respondent  is  Ditcher  v.  Denison,  ante,  but 
there  the  proceedings  were  a  nullity  unless 
followed  by  citation,  and  so  it  was  held  that 
the  commencement  of  the  proceedings  was 
the  service  of  the  citation.  But  that  is  not 
this  case.  I  see  no  suflBcient  reason  to  alter 
the  ordinary  meaning  of  the  language  used 
in  s.  19. 

Kennedy,  J. — I  see  nothing  to  make  me 
feel  justified  in  holding  that  the  words 
''institution  of  proceedings"  can  have  any 
other  interpretation  than  the  laying  of  the 
information.     It  has  been  urged  that  the 

Eerson  ought  to  know  that  a  prosecution 
as  been  instituted  against  him,  and  that 
he  has  no  means  of  knowing  this  until  the 
summons  has  been  served  upon  him.  But 
the  law  has  laid  down  otherwise,  and  the 
case  must  be  remitted  to  be  heard  by  the 
justices. 

Appeal  allowed. 

Solicitors  for  the  appellant :  R.  B. 
Wheatley,  Son  and  Daniel,  for  Cruttwell, 
Daniel  and  Cruttwells,  Frome. 

Solicitor  for  the  respondent :  J.  G. 
RoRsiter,  for  E.  B.  Titley,  Bath. 
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December    15,    1903. 

Mayor,  Aldermen  and  Citizens  of  the 
City    of    Wakefield    v.    Cooke    «k 

Sons. 

Local  Government— Private  street  works- 
Objection  that  street  is  highway  repair- 
able by  the  inhabitants  at  large — liea 
judicata — Judgment  in  rem. 

Certain  sections  of  tne  Wakefeld  Corpora- 
tian  Act,  1887  (60  <fc  51  Vict.  c.  Ixxi.) 
are  similar  to  ss.  6,  7  and  8  of  the 
Primte  Street  Works  Act,  1892.  In 
1898,  t/ie  Cor}}oration  of  Wakefield 
served  notices  under  those  sections  of 
their  local  Act  to  do  up  a  street  called 
Sludge  Lane,  and  it  was  objected  that 
the  street  was  a  highway  rejxtirable  by 
the  inhabitants  at  large.  A  court  of 
summarj/  jurisdiction  heard  and  deter- 
mined the  objection  and  fou7id  that  the 
street  was  a  highway  repairable  by 
the  inhabitants  at  large.  In  1901,  the 
corjyoration  served  notices  under  the 
sections  in  respect  of  the  same  street  with 
the  addition  of  some  eighty  yards.  On 
objection  being  taken  that  the  matter 
was  res  judicata,  the  court  of  summary 
jurisdiction  so  held. 

Held  (affiy^ming  t/ie  decision  of  the  Court  of 
Afrpeal  (1903),  67  /.  P.  121),  that  the 
matter  was  res  judicata. 

This  was  an  appeal  from  the  decision  of 
the  Court  of  Appeal  reported  at  67  J.  P. 
121. 

The  case  was  stated  by  the  justices  in  and 
for  the  city  of  Wakefield  as  follows  : 

At  a  meeting  of  the  general  works  com- 
mittee of  the  corporation  of  the  city  of 
Wakefield  (hereinafter  called  the  appellants), 
held  on  November  26th,  1900,  the  following 
resolution  was  passed  :  "That  in  pursuance 
of  s.  29  of  the  Wakefield  Corporation  Act, 
1887,  this  corporation  do  the  following 
private  street  works  in  the  private  street 
Known  as  Sludge  Lane  in  this  city,  extend- 
ing from  Eastmoor  Road  for  a  distance  of 
350  yards,  namely,  sewer,  level,  metal,  flag, 
kerb,  channel,  and  make  good  such  street. 
And  further,  that  the  city  surveyor  be 
directed  to  prepare,  as  respects  such  street 
and  in  accordance  with  the  provisions  of 
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the  said  Act,  (a^  a  specification  of  the  private 
street  works  aoove  referred  to,  with  plans 
and  sections  ;  (b)  an  estimate  of  the  pro- 
bable expenses  of  the  works;  and  (c)  a 
provisional  apportionment  of  the  estimated 
expenses  among  the  premises  liable  to  be 
charged  therewith  under  the  said  Act/'  At 
a  meeting  of  the  council  held  on  Decem- 
ber 11th,  1900,  the  foregoing  resolution  was 
approved. 

At  a  subsequent  meeting  of  the  said 
general  works  committee,  held  on  January 
14th,  1901,  the  city  surveyor  accordingly 
laid  Dcifore  the  meetmg  (a)  a  specification  of 
the  said  private  street  works,  with  plans 
and  sections  ;  (b)  an  estimate  of  the  prob- 
able expenses  of  such  works ;  and  (c)  a 
provisional  apportionment  of  the  estimated 
expenses  among  the  premises  liable  to  be 
charged  therewith.  And  a  resolution  was 
then  passed  by  the  said  committee  :  "  That 
it  be  recommended  to  the  committee  to  pass 
a  resolution  ai)proving  of  such  specification, 
plans,  and  sections,  estimate  and  provisional 
apportionment,  and  to  order  that  such 
resolution  be  published  and  copies  thereof 
served  in  the  manner  required  by  the 
Wakefield  Corporation  Act,  1887." 

At  a  meeting  of  the  corporation  held  on 
February  12tn,  1901,  a  resolution  was 
parsed :  "  That  the  specification  of  the 
private  street  works  reouired  to  be  carried 
out  in  that  portion  ot  the  private  street 
known  as  Sludge  Lane,  in  this  city,  extend- 
ing from  Eastmoor  Road  for  a  distance  of 
350  yards,  together  with  the  plans  and 
sections  ot  sucn  works,  the  estimate  of  the 
probable  expenses  of  such  works,  and  the 
provisional  apportionment  of  the  estimated 
expenses  among  the  nremises  liable  to  be 
charged  therewith,  which  have  been  pre- 
pared by  the  city  surveyor  in  accordance 
with  the  instructions  given  to  him,  now 
laid  before  this  meeting,  be  approved  as 
required  by  the  Wakefield  Corporation  Act, 
1887,  and,  further,  that  this  resolution  be 
published  and  copies  served  in  the  manner 
required  by  the  said  Act."  The  said  resolu- 
tion was  duly  published  as  required  by  the 
said  Act,  and  copies  of  such  resolution  were 
duly  served  on  the  owners  of  the  premises 
shown  as  liable  to  be  charged  in  the  said 
provisional  apportionment. 

The  approved  specification,  plans  and 
sections,  estimate  and  provisional  apportion- 
ment were,  during  one  month  from  the  date 
of  the  first  publication  of  the  said  resolution, 
kept  deposited  at  the  corporation  offices, 
and  open  to  inspection  at  all  reasonable 
times. 
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Alfred  Green,  the  owner  of  certain  pre- 
mises shown  in  the  said  provisional  appor- 
tionment as  liable  to  be  cnarged  with  i»rt 
of  the  expenses  of  the  works  to  be  carried 
out  in  the  said  street,  did,  by  notice  served 
on  the  corporation  on  March  16th,  1901, 
object  to  the  proposals  of  the  corporation 
on  the  following  grounds :  (1)  That  Sludge 
Lane  is  not  and  does  not  form  part  of  a 
street  within  the  meaning  of  the  above  Act ; 
(2)  that  Sludge  lAne  is  a  highway  repair- 
able by  the  inhabitants  of  the  city  of 
Wakefield  at  large. 

George  Stubley,  Elizabeth  Cradock, 
Robert  Cockell,  Joe  Baldwin  Cooke,  George 
Thorpe  Kenworthy,  and  Charles  Bathurst 
Luis  Femandes  and  George  Frederick 
Firth,  the  owners  of  premises  shown  in  the 
provisional  apportionment,  also  did,  by 
notice  served  by  each  of  them  upon  the 
corporation  on  March  16th,  1901,  object  to 
the  proposals  of  the  corporation  on  grounds 
similar  to  those  set  forth  in  the  notice  of  the 
said  Alfred  Green. 

The  county  council  of  the  West  Riding  of 
Yorks,  the  owners  of  certain  premises 
shown  in  the  provisional  apportionment, 
did,  by  notice  served  upon  the  corporation 
on  March  16th,  1901,  object  to  the  proposals 
of  the  corporation  on  similar  grounds  with 
the  following  additional  ^unds :  That  the 
said  alle^d  street  is  a  highway  repairable 
by  the  inhabitants  at  large,  and  was  so 
found  to  be  by  the  justices  of  the  city  of 
Wakefield  at  a  court  of  summary  jurisdic- 
tion held  at  Wakefield  aforesaid  on  January 
6th,  1898. 

The  month  during  which  owners  of 
premises  show  in  the  provisional  apportion- 
ment as  liable  to  be  charged  with  any  part 
of  the  expenses  of  executing  the  works 
could  by  written  notice  object  to  the  pro- 
posals of  the  corporation,  expired  on  March 
23rd,  1901. 

Messrs.  Claude  Leatham  &  Co.,  as 
solicitors  and  agents  for  and  on  behalf  of 
Lily  Nicholls  and  John  Bowick,  the 
executors  and  trustees  of  Thomas  Nicholls, 
deceased,  one  of  the  owners  shown  in  the 
provisional  apportionment  as  liable  to  be 
charged  with  some  part  of  the  expenses  of 
the  works  proposed  to  be  carried  out  in 
Sludge  Lane,  did,  by  notice  served  upon  the 
corporation  on  April  20th,  1901,  object  to 
the  proposals  of  the  corporation  on  the 
grounds  (1)  that  Sludge  Lane  is  not  and 
does  not  form  part  of  a  street  within  the 
meaning  of  the  above  Act :  (2)  that  Slud^ 
Lane  is  a  highway  repairable  by  the  inhabi- 
tants of  the  city  of  Wakefield  at  large. 
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On  July  10th,  1901,  the  corporation,  in 
parsaance  of  s.  31  of  the  said  Act  by 
Charles  James  Hudson,  town  clerk  of  the 
said  city,  made  application  to  Frederick 
Simpson  and  John  01droy;d  Greaves,  Esqrs.. 
justices  of  the  peace  sitting  at  a  court  of 
summary  jurisdiction  in  and  for  the^said 
city,  to  appoint  a  time  and  place  for  deter- 
mining the  matter  of  all  the  said  objections, 
and  thereupon  the  said  Frederick  Simpson 
and  John  Oldroyd  Greaves  appointed  J  uly 
25th,  1901,  at  the  town  hall.  Wakefield,  for 
determining  the  matter  ot  all  the  said 
objections,  and  we,  the  undersigned  Alfred 
William  Staniield,  Keuben  Reynolds,  George 
Webster,  and  Fred  Lee.  sat  as  a  court  of 
summary  jurisdiction  to  near  and  determine 
the  matter  of  the  said  objection  under 
s.  31  of  the  said  Act  on  July  25th,  1901,  at 
the  town  hall,  Wakefield.  It  was  admitted 
by  all  the  objectors  that  all  the  aforesaid 
resolutions,  plans,  and  notices  had  been 
passed,  prepared,  published,  and  g;iven  by 
the  corporation  in  accordance  with  the 
provisions  of  the  said  Act. 

It  was  objected  on  behalf  of  the  objectors 
that  the  matter  was  res  judicata,  and  a 
certified  copy  of  an  order  of  the  justices  of 
the  peace  sitting  as  a  court  of  summarv 
jurisdiction  in  and  for  the  city  of  Wakefield, 
dated  January  6th,  1898,  was  put  in 
evidence  in  support  of  the  objection. 

This  order  hias  not  been  appealed  against, 
and  remains  in  full  force  and  effect. 

The  following  is  a  copy  of  the  order  of 
January  6th,  1898  : 

**  In  the  city  of  Wakefield.  Before  the 
court  of  summarv  jurisdiction,  sitting  at 
the  town  hall  in  the  said  city,  January  6th, 
18P8.  Whereas  the  mayor,  aldermen  and 
citizens  of  the  city  of  Wakefield,  in  exercise 
of  the  powers  vested  in  them  by  virtue  of 
the  Wakefield  Corporation  Act,  1887,  at  a 
meeting  duly  held  and  convened  on  March 
9th,  1897,  passed  a  resolution,  of  which  the 
following  is  a  copy :  *  That  the  specifica- 
tion of  the  private  street  works  required  to 
be  carried  out  in  the  private  street  com- 
monlv  known  as  Sludge  Lane  in  this  city, 
together  with  the  plans  and  sections  of 
such  works,  the  estimate  of  the  probable 
expenses  of  such  works  and  the  provisional 
apportionment  of  the  estimatea  expenses 
among  the  premises  liable  to  be  charged 
therewith  which  had  been  prepared  by  the 
city  surveyor  in  accordance  with  the  in- 
structions given  to  him  now  laid  before 
this  meeting  be  approved  as  required  by 
the  Wakefield  Corporation  Act,  1887,  and 
further  that  this  resolution   be  published 
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and  copies  served  in  the  manner  required 
by  the  Act,'  and  whereas,  as  required  by 
the  said  Act,  the  resolution  was  duly  pub- 
lished and  copies  of  such  resolution  were 
duly  served  on  the  owners  of  the  premises 
shown  as  liable  to  be  charged  in  the  said 
provisional  apportionment,  and  the  ap- 
proved specification,  plans,  and  sections, 
estimate  and  provisional  apportionment 
were  kept  deposited  at  the  corporation 
offices  and  open  to  inspection,  and  whereas 
in  accordance  with  the  provisions  of  the 
said  Act  the  following  owners,  namely, 
Frederick  Simpson,  Joe  Baldwin  Cooke, 
George  Stubley,  Thomas  Nicholls,  Robert 
Cockell,  Alfred  Green,  George  Frederick 
Firth,  the  county  council  of  the  West  Riding 
of  Yorkshire,  and  George  Henworthy  and 
Henry  Richardson,  as  executors  of  the 
late  Benjamin  Watson,  objected  to  the  pro- 
posals of  the  corporation  on  (inter  alia) 
the  following  ground,  *that  Sludge  Lane 
is  a  highway  repairable  by  the  inhabitants 
of  the  city  of  Wakefield  at  large,'  and 
whereas,  as  further  required  by  the  said 
Act,  the  corporation,  by  C.  J.  Hudson,  the 
town  clerk  of  the  said  city,  made  applica- 
tion to  two  of  her  Majesty's  justices  of  the 
peace  acting  in  and  for  the  city  of  Wake- 
field on  Monday,  November  Ist,  1897,  as  a 
court  of  summary  jurisdiction  in  and  for 
the  said  city,  to  appoint  a  time  and  place 
for  hearing  and  determining  the  matter  of 
the  said  objections  .  .  .  and  whereas 
Thomas  Taylor  and  John  Oldroyd  Greaves, 
two  of  her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  said  city  aforesaid 
and  on  the  date  aforesaid  did  appoint 
Monday,  December  20th,  1897,  at  the  city 
courthouse,  for  hearing  and  determining 
the  matter  of  the  said  objections  as  afore- 
said from  which  day  the  hearing  and  deter- 
mining the  matter  of  the  said  obiections 
aforesaid  has  been  adjourned  to  this  day,  now 
therefore,  we,  the  undersigned,  sitting  as  a 
court  of  summary  jurisdiction  in  pursuance 
of  s.  31  of  the  Wakefield  Corporation  Act, 
1887,  to  hear  and  determine  the  matter  of 
all  such  objections  as  aforesaid,  do  hereby 
determine  that  the  following  objection, 
namely,  that  Sludge  Lane  is  a  highway 
repairable  by  the  inhabitants  at  large  of 
the  city  of  Wakefield  is  a  good  and  valid 
objection.  Given  under  our  hands  and 
seals  (and  signed  by  the  justices)." 

It  was  admitted  as  a  fact  by  all  parties 
that  the  resolutions,  plans,  notices  and 
objections  referred  to  in  the  application  of 
July  10th,  1901,  referred  not  only  to  so 
much  of  Sludge  Lane  as  was  then  the 
subject-matter  of  the  proceedings  of  January 
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6th,  I8d8,  but  also  to  an  additional  length 
of  eighty  yards  in  a  straight  line  and 
continuous  therewith. 

The  same  objectors  were  present  or  repre- 
sented at  the  hearing  on  Julv  25th,  1901, 
as  were  present  or  represented  at  the  hear- 
ing on  January  Gth,  1898,  except  Frederick 
Simpson,  Thomas  NichoUs,  and  Henry 
Kichardson.  Elizabeth  Cradock,  who  ob- 
jected on  July  25th,  1901,  was  not  an 
objector  at  the  hearing  on  January  6th, 
1898,  although  at  that  time  she  was  the 
owner  of  the  same  proi)erty,  the  subject- 
matter  of  the  proceedings  of  July  25th, 
1901. 

The  proi)erty  belonging  to  Frederick 
Simpson  at  the  time  of  the  hearing  on 
January  6th,  1898,  was  included  in  the 
proceeaings  of  July  25th,  1901,  as  belong- 
ing to  the  said  George  Stubley,  who  had 
purchased  the  property  from  Frederick 
Simpson  in  the  meantime.  The  said 
Thomas  Nicholls  died  some  time  before 
the  present  proceedings,  leaving  Lily 
Nicholls  and  John  Bo  wick  his  executors, 
and,  as  such,  owners  of  the  property  in- 
cluded in  the  proceedings  of  January  6th, 
1898,  as  belonging  to  Thomas  Nicholls. 

The  property  stated  to  belong  to  the  said 
George  Kenworthy  and  Henry  Richardson 
at  the  time  of  the  hearing  on  January  6th, 
1898,  was  their  property  as  executors  of 
Benjamin  Watson,  decea.sed,  and  of  the 
said  George  Kenworthy  and  Charles  B.  L. 
Fernandes,  and  was  included  in  the  pro- 
ceeding of  July  25th,  1901,  as  belonging  to 
the  said  George  Kenworthy  and  Charles 
B.  L.  Fernandes,  the  interest  of  the  said 
Benjamin  Watson  of  and  in  the  said  pro- 
perty having  been  acquired  by  the  said 
George  Kenworthy  and  Charles  B.  L.  Fer- 
nandes from  the  executors  of  Benjamin 
Watson.  It  was  admitted  that  the  said 
Charles  B.  L.  Fernandes  was  present  at  the 
hearing  on  January  6th,  1898,  and  ex- 
pressed his  willingness  to  be  bound  by  the 
proceedings  on  that  occasion. 

It  was  contended  on  behalf  of  the  objec- 
tors that  as  the  court  of  summary  jurisdic- 
tion sitting  on  January  6th,  1898,  had 
found  as  a  fact  that  Sludge  Lane  was  a 
highway  repairable  by  the  inhabitants  at 
large,  and  had  so  determined,  and  that 
as  the  subject-matter,  namely,  as  to  whether 
'*  Sludge  Lane  was  a  highway  repairable  by 
the  inhabitants  at  large,"  and  tne  parties, 
namely,  the  corporation  on  the  one  hand 
and  the  owners  of  the  property  abutting  on 
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the  road  in  question  on  the  other  hand, 
were  the  same,  the  matter  was  res  judicata^ 
and  the  corporation  were  therefore  estopped 
in  the  present  proceedings  by  the  determi- 
nation of  the  court  on  January  6th,  1898. 

It  was  contended  on  behalf  of  the  cor- 
poration, on  the  authority  of  B.  v.  Hutchins 
(1881),  6  Q.  B.  D.  300  ;  45  J.  P.  404,  that 
the  court  on  January  6th,  1898,  had  no 
power  to  try  the  question  whether  Sludge 
Lane  was  a  highway  repairable  by  the  in- 
habitants at  large  :  that  the  subiect-matter 
was  not  the  same  by  reason  of  the  corpora- 
tion having  taken  a  greater  length  of  road 
than  on  the  previous  occasion,  and  pro- 
posed to  do  the  work  in  a  different  manner  ; 
and  that  the  parties  were  not  the  same,  as 
some  of  the  property  had  changed  hands 
since  the  previous  hearing,  and  one  owner 
now  objected  who  did  not  object  then.  It 
was  urged  on  behalf  of  the  corporation 
that  since  the  proceedings  of  January  6th, 
1898,  they  had  discovered  and  intended  to 
adduce  in  evidence  certain  additional  facts 
relevant  to  the  objection  that  Sludge  Lane 
was  a  highway  repairable  by  the  inhabi- 
tants at  lar^e. 

The  iustices  were  of   opinion  that  the 

Srinciples  decided  in  E,  v.  nutchins,  9U]>ra^ 
id  not  apply,  because  the  only  matter  the 
court  sitting  on  January  6th,  1898,  and  the 
court  sitting  on  July  26th,  1901,  had  to 
decide  was  whether  the  road  in  question 
was  a  highway  repairable  by  the  inhabitants 
at  large,  that  being  one  of  the  objections 
raised  by  the  owners  under  s.  30  of  the 
Wakefield  Corporation  Act,  1887,  the 
matter  of  which  objection  the  respective 
courts  were  called  upon  to  determine. 
Their  were  also  of  opinion  that  the  fact 
of  the  corporation  extending  the  portion  of 
the  road,  the  manner  in  which  it  was  pro- 
posed to  be  dealt  with,  the  change  of 
ownership  of  some  of  the  property  abutting 
on  it  unaer  the  circumstances  narrated  in 
this  case,  and  the  fact  that  one  of  the 
owners  objected  on  the  latter  occasion  and 
not  on  the  former  did  not  affect  directly 
the  question  between  the  parties  and  imme- 
diately before  the  court.  They  were  also 
of  opinion  that  the  objection  that  Sludge 
Lane  was  a  highway  repairable  by  the 
inhabitants  at  large  referred  to  in  the  ap- 
plication of  July  10th,  1901,  was  the  same 
question  which  was  decided  on  the  hearing 
on  January  6th,  1898,  and  they  therefore 
determined  that  the  matter  was  res  judi- 
cata, and  declined  to  hear  anv  evidence  or 
go  into  the  merits  of  the  oDJection,  and 
ordered  the  corporation  to  x>ay  the  costs  of 
the  objectors.    The  corjtoration  questioned 
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such  determination  on  the  ground  that  it 
was  erroneous  in  law. 

The  judgment  of  the  court  was  requested 
as  to  whether  the  justices  were  correct  in 
law  in  their  determination  as  aforesaid ; 
and,  if  not,  as  to  what  should  be  done 
or  ordered  in  the  premises. 

The  sections  of  the  Wakefield  Corpora- 
tion Act,  1889  (50  <fe  61  Vict.  c.  cxxi.), 
which  are  similar  to  ss.  6—8  of  the  Private 
Street  Works  Act,  1892  (55  &  56  Vict, 
c.  57),  are  as  follows  : 

Section  29  (1).— "Where  any  street  or 
part  of  a  street  is  not  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  made 
good,  and  lighted  to  the  satisfaction  of  the 
corporation,  the  corporation  may  from  time 
to  time  resolve  with  respect  to  such  street 
or  part  of  a  street  to  do  an^  one  or  more  of 
the  following  works  (in  this  Act  called  pri- 
vate street  works) ;  that  is  to  say  to  sewer, 
level,  pave,  metal,  flag,  channel,  or  make 
^ood,  or  to  provide  proper  means  for  light- 
ing such  street  or  part  of  a  street ;  and  the 
expenses  incurred  by  the  corporation  in 
executing  private  works  shall  be  appor- 
tioned (subject  as  in  this  Act  mentioned) 
on  the  premises  fronting,  adjoining  or 
abutting  on  such  street  or  part  of  a  street. 
Any  such  resolution  may  include  several 
streets  or  parts  of  streets,  or  may  be  limited 
to  any  part  or  parts  of  a  street. 

"(2)  The  surveyor  shall  prepare  as  re- 
sijecta  each  street  or  part  of  a  street : 

"  (a)  A  specification  of  the  private  street 
works  referred  to  in  the  resolution,  with 
plans  and  sections  (if  applicable) ; 

"(b)  An  estimate  of  the  probable  ex- 
penses of  the  works ; 

"  (c)  A  provisional  apportionment  of  the 
estimated  expenses  among  the  premises 
liable  to  be  charged  therewith  under  this 
Act.  Such  specification,  plans,  sections, 
estimate  and  provisional  apportionment 
shall  comprise  the  particulars  prescribed  in 
part  I.  of  the  schedule  to  this  Act,  and 
shall  be  submitted  to  the  corporation,  who 
may  by  resolution  approve  the  same  re- 
spectively with  or  without  modification  or 
addition  as  they  think  fit. 

"  (3)  The  resolution  approving  the  speci- 
fication, plans,  and  sections  (if  any),  esti- 
mates and  provisional  apportionments,  shall 
be  published  in  the  manner  prescribed  in 
I)art  II.  of  the  schedule  to  tnis  Act,  and 
copies  thereof  shall  be  served  on  the  owners 
of  the  premises  shown  as  liable  to  be 
charged  m  the  provisional  apportionment 
within  seven  days  after  the  date  of  the  first 
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publication.  During  one  month  from  the 
date  of  the  first  puolication  the  approved 
specifications,  planSj  and  sections  (if  any), 
estimates  and  provisional  apportionments 
(or  copies  thereof  certified  by  the  sur- 
veyors) shall  be  kept  deposited  at  the 
corporation's  offices  and  shall  be  open  to 
inspection  at  all  reasonable  times." 

Section  30.—"  During  the  said  month  any 
owner  of  any  premises  shown  in  a  provi- 
sional apportionment  as  liable  to  be  charged 
with  any  part  of  the  expenses  of  executing 
the  works,  may,  by  written  notice  served  on 
the  corporation,  object  to  the  proposal  of 
the  corporation  on  any  of  the  follomng 
grounds  (that  is  to  say)  : 

"  (a)  That  an  alleged  street  or  part  of 
a  street  is  not  or  does  not  form  part  of 
a  street  within  the  meaning  of  this  Act ; 

"  (b)  That  a  street  or  part  of  a  street 
is  (in  whole  or  in  part)  a  highway  repairable 
by  the  inhabitants  at  large  ; 

"  (c)  That  there  has  been  some  material 
informality,  defect  or  error  in  or  in  respect  of 
the  resolution,  notice,  plans,  sections  or 
estimate ; 

"  (d)  That  the  proposed  works  are  in- 
sufficient or  unreasonable,  or  that  the  esti- 
mated expenses  are  excessive ; 

"  (e)  That  anypremises  are  to  be  excluded 
from  or  inserted  into  the  provisional  appor- 
tionment ; 

"  (f)  That  the  provisional  apportionment 
is  incorrect  in  respect  of  some  matter  of 
fact  to  be  specified  in  the  objection  or 
(where  the  provisional  apportionment  is 
made  with  regard  to  other  considerations 
than  frontage)  as  hereinafter  provided  in 
respect  of  the  degree  of  benefit  to  be  derived 
by  any  persons  or  the  amount  or  value  of 
any  work  already  done  by  the  owner  or 
occupier  of  any  premises. 

"For  the  purposes  of  this  Act,  loint 
tenants  or  tenants  in  common  may  object 
through  one  of  their  number  authorisea  in 
writing  under  the  hands  of  the  majority  of 
such  joint  tenants  or  tenants  in  common." 

Section  31.—"  (1)  The  corporation,  at  any 
time  after  the  expiration  of  the  said  month, 
may  apply  to  a  court  of  summary  jurisdic- 
tion to  appoint  a  time  for  determining  the 
matter  of  all  objections  made  as  in  this  Act 
mentioned,  and  shall  publish  a  notice  of  the 
time  and  place  appointed,  and  copies  of  such 
notice  shall  be  served  upon  the  objectors ; 
and  at  the  time  and  place  so  appointed,  any 
such  court  may  proceed  to  hear  and  deter- 
mine the  matter  of  all  such  objections  in 
the  same  manner  as  nearly  as  may  be,  and 
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with  the  same  powers  aud  subject  to  the 
same  provisions  with  respect  to  stating  a 
case  as  if  the  corporation  were  proceeding 
summarily  against  the  objectors  to  enforce 
payment  of  a  sum  of  money  summarily 
recoverable. 

**  The  court  may  quash  in  whole  or  in  part 
or  may  amend  the  resolution,  plans,  sections 
and  estimates,  and  provisional  apportion- 
ments or  any  of  them,  on  the  apfnication 
either  of  any  objector  or  of  the  corporation. 
The  court  may  alao^  if  it  thinks  fit,  adjourn 
the  hearing  and  direct  any  further  notices 
to  be  given. 

"  (2)  No  objection  which  could  be  made 
under  this  Act  shall  be  otherwise  made  or 
allowed  in  any  court,  proceeding,  or  manner 
whatsoever. 

"  (3)  The  costs  of  any  proceedings  before 
a  court  of  summary  jurisdiction  in  relation 
to  objections  under  this  Act  shall  be  in  the 
discretion  of  the  court,  and  the  court  shall 
have  power,  if  it  thinks  fit,  to  direct  that  the 
whole  or  any  part  of  such  costs  ordered  to 
be  paid  by  an  objector  or  objectors,  shall  be 
paid  in  the  first  instance  by  the  corporation 
and  charged  as  part  of  the  expenses  of  the 
works  on  the  premises  of  the  objector  or 
objectors  in  such  proportions  as  may  appear 
just." 

The  Divisional  Court  held  that  the 
previous  determination  that  the  street 
in  question  was  a  highway  repairable  by  the 
inhabitants  at  large  was  not  a  bar  to  pro- 
ceedings in  this  case.  The  Court  of  Appeal 
reversed  this  decision,  and  held  that  it  was 
a  bar.    (See  67  J.  P.  121.) 

The  corporation  appealed  to  this  House. 

C,  A.  Russell^  K.C.,  and  Senior  for  the 
appellants. — This  case  is  governed  by  R.  v. 
Hutchings  (1881),  G  9.  B.  D.  300  :  45  J.  P. 
504.  That  was  a  decision  under  the  Public 
Health  Act,  1875,  but  in  substance  the  pro- 
visions of  the  Public  Health  Act  are  the 
same  as  those  in  the  Wakefield  local  Act. 
It  is  only  a  slight  difference  in  procedure. 
R.  V.  UutchingSy  sujrra,  was  rightly  decided. 
There  is  no  question  of  res  judicata.  The 
parties  concerned  in  1898  and  1901  were 
different. 

DanchwerU^  K.C.,  and  Conipston,  for  the 
respondents.— The  adjudication  of  the  court 
of  summary  jurisdiction  in  1898  was  a  judg- 
ment in  rem  (2  Sm.  L,  C,  1st  edit.  p.  439 ; 
nth  edit.,  p.  752).  This  was  an  adjudica- 
tion upon  the  status  of  the  street.  It  is  not 
therefore  necessary  to  show  that   it   was 
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a  judgment  between  the  same  ^ties.  The 
Wakefield  Act,  like  the  Pnvate  Street 
Works  Act,  1892,  empowers  the  local  court 
of  summary  jurisdiction  to  determine  ''the 
matter  of  all  objections."  There  is  no 
similar  provision  in  the  Public  Health  Act, 
1875,  under  which  R.  v.  Hutchingx,  suproy 
was  decided.  R,  v.  Hutching^  does  not 
therefore  apply. 

Senior,  in  reply. 

Earl  of  Halsbury.  L.C.— My  lords, 
although  I  do  not  deny  tne  local  importance 
of  this  case,  and  indeed  the  importance  of  it 
generally,  it  seems  to  me  that  it  lies  within 
a  comparatively  short  compass.  I  think  the 
matter  becomes  clear  if  one  looks  at  the 
corresponding  section  of  the  Public 
Health  Act,  1875  (s.  150),  and  observes 
what  has  been  the  (question  in  doubt  in 
some  of  the  cases  arising  under  that  Act, 
and  then  compares  it  with  the  local  Act 
with  which  your  lordships  are  dealing  here. 
In  the  Public  Health  Act  the  mode  in  which 
the  matter  is  dealt  with  is  this  :  "  All  streets 
being  or  which  at  an^  time  become  high- 
ways repairable  by  the  inhabitants  at  large," 
are  by  s.  149  given  to  the  jurisdic- 
tion of  the  urban  authority.  Then  s.  150 
^ves  the  urban  authority  jurisdiction 
in  certain  cases  over  "any  street  within 
any  urban  district  not  being  a  highway 
repairable  by  the  inhabitants  at  large.  The 
uroan  authority  is  empowered  to  give  notice 
to  the  owners  of  property  in  a  private  street 
which  requires  tneni  to  flag,  channel,  and 
otherwise  to  deal  with  the  particular  place 
which  is  under  their  authority  by  reason  of 
S.150,  and  if  the  ownera  do  not  do  what 
they  are  ordered  to  do  by  the  urban 
authority,  they  can  do  it  themselves,  where- 
upon the  magistrates  are  empowered  to 
enforce  by  a  proper  order  the  payment 
of  those  expenses.  In  R,  v.  Ilutchtnas, 
supra,  what  happened  was  this :  The 
magistrates  before  whom  the  question  came 
as  to  whether  or  not  certain  expenses  (400/. 
odd)  had  been  incurred,  thought  proper  to 
enter  into  the  question  of  whether 
or  not  it  was  properly  proved  that  Uie 
street  was  not  a  public  street,  but 
a  private  road  within  s.  150.  I  have 
looked  to  find  some  jurisdiction  given 
to  the  magistrates  to  enter  into  that 
Question,  and  I  can  find  none.  The  only 
tning  I  can  suppose  is  that  it  was  argued 
that,  inasmuch  as  this  power  given  under 
s.  150  depends  upon  the  question  of  the 
street  with  which  they  are  dealing  not  being 
,  a  highway  repairable  by  the  inhabitants  at 
large,  that  wa.s  one  of  tne  necessary  facts  to 
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be  proved  to  give  the  magistrates  jurisdic- 
tion in  order  to  issue  their  process  and 
enforce  the  payment  of  those  expenses.  I 
must  say,  so  far  as  that  case  is  concerned,  I 
entirely  concur  with  the  judgment;  they 
had  no  such  jurisdiction  :  they  were  not  in- 
vested with  any  such  power.  The  only 
thing  which  the  legislature  confided  to  them 
was  that  they  should  issue  process  to  compel 
payment  of  something  wnich  the  urban 
authority  had  paid  for  themselves  by  reason 
of  the  disobedience  of  persons  upon  whom 
the  notice  had  been  served.  As  to  that  case, 
I  think  it  was  quite  rightly  decided.  But 
let  us  turn  for  a  moment  to  the  statute 
which  is  before  your  lordships,  and  the 
distinction  wil  1  be  at  once  apparent.  Instead 
of  its  being  left  to  the  determination  of  the 
local  authority  to  give  notice,  and  when  that 
notice  is  disobeyed  to  do  the  work  them- 
selves, and  thereupon  when  they  have  done 
the  "work  themselves  to  sue  for  the  amount 
against  the  person  who  disobeyed  their 
order— instead  of  that,  a  whole  machinery 
is  created  by  which  the  question  of  whether 
or  not  the  street  is  repairable  by  the  parish 
shall  be  determined  by  a  particular  tribunal 
— a  tribunal  erected  for  this  express  purpose ; 
and  when  one  looks  to  see  wnat  that  par- 
ticular forum  erected  for  that  purpase  is  to 
determine,  it  is  sufficient  to  .see  the  number 
of  objections  which  can  be  made  and  what 
has  to  be  determined  :  "  (a)  That  an  alleged 
street  or  part  of  a  street  is  not  or  does  not 
form  part  of  a  street  within  the  meaning  of 
this  Act"  (that  is  a  question  which  relates 
to  a  different  class  of  things  that  the  urban 
authority  have  got  to  do);  "(bj  That  a 
street  or  part  of  a  street  is  (in  wliole  or  in 
part)  a  highway  repairable  by  the  inhabi- 
tants at  large."  So  that  instead  of  being,  as 
it  is  under  the  Public  Health  Act,  something 
removed  from  the  jurisdiction  of  the  justices, 
who  have  only  power  to  issue  process  and 
enforce  the  payment  of  a  sum  of  money 
payable  under  the  circumstances  stated  in 
8.  150  in  this  Act,  the  very  question  whether 
or  not  a  particular  road  is  or  is  not  a  high- 
way repairable  by  the  parish,  is  remitted  to 
that  tribunal,  and  remitted  to  that  tribunal 
for  the  purpose  of  determination.  My  lords, 
for  my  own  part,  I  am  wholly  unable  to  see 
anything  more  in  the  nature  of  a  judgment 
in  rem  than  that,  and  although  I  desire  not 
to  be  boimd  by  it,  because  I  think  it  un- 
necessary after  what  I  have  said  to  enter 
into  the  question,  yet  I  must  say  where  you 
have  a  corporation  on  the  one  side  and 
objectors  capable  of  coming  in,  and  receiving 
notice  to  come  in,  in  respect  of  a  particular 
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matter  on  the  other  side,  it  comes  very  near 
to  showing  that  it  is  a  proceeding  between 
the  same  parties — an  adjudication  between 
the  same  parties.  My  lords,  for  my  own 
part,  I  am  quite  prepared  to  base  my  opinion 
upon  the  subject  on  the  hypothesis  that  it 
is  a  judgment  in  rem.  It  is  a  judgment  as 
to  the  status  of  that  street ;  and  that  judg- 
ment as  to  the  status  of  that  street  is,  it  is 
said,  subject  to  appeal.  Mr.  Russell^  I  think, 
told  us  it  was  suoject  to  appeal  to  quarter 
sessions.  He  h&s  not  pointed  out  to  us 
where  the  appeal  comes,  and  I  have  not 
found  it,  but  whether  it  is  subject  to  appeal 
or  not  seems  to  me  to  be  immaterial.  If 
there  is  no  appeal,  it  is  a  final  adjudication 
and  determination.  If  there  is  an  appeal,  I 
presume  from  what  has  happened  the 
question  was  in  this  case  determined  ad- 
versely to  those  who  are  at  present  the 
appellants  against  the  judgment  of  the 
Court  of  Appeal.  In  any  case,  it  appears 
to  me  that  this  question  has  been  finally 
and  absolutely  determined  ;  and  I  must  say 
I  rather  concur  with  what  has  been  suggested 
by  Vaughan  Williams,  L. J.,  that  the  pro- 
bability is  that  a  section  of  this  character, 
or  a  statute  of  this  character,  was  introduced 
by  reason  of  the  difficulty  that  had  arisen 
under  the  Public  Health  Act.  If  you  look 
carefully  into  the  matter,  you  find  that 
there  was  no  one  who  had  any  power  of 
litigating  the  question  when  once  the  local 
authority  had  thought  proper  to  give  the 
notices.  There  is  no  forum  that  i  can  see 
created  by  the  statute  before  whom  that 
Question  can  come,  and  all  that  is  to  be 
done  is  that  they  are  to  recover  the  expenses 
against  any  person  who  has  disobeyed  the 
order.  Probably  there  must  be  some  method 
of  removing  the  order  if  made  without  juris- 
diction ;  prhaps  it  might  be  removed  by  a 
certiorari  to  the  King's  Bench ;  but  cer- 
tainly no  such  proceeding  is  contemplated 
by  the  Public  Health  Act  as  is  created  by 
the  Wakefield  Act.  Under  these  circum- 
stances, it  appears  to  me  that  it  is  an  order 
made  by  the  justices  who  are  called  on  by 
the  provisions  of  the  statute  to  exercise  that 
juri^iction.  They  have  exercised  that  juris- 
diction. They  nave  acted  within  their 
powers,  and  it  seems  to  me  that  the  adjudi- 
cation they  have  made  is  conclusive  and 
proi)erly  conclusive,  getting  rid  of  a  great 
many  awkward  questions  which  might  other- 
wise arise.  It  apijears  to  me,  therefore,  that 
this  appeal  ought  to  be  dismissed  with  costs, 
and  I  move  your  lordships  accordingly. 

Lord  Macnaghten.-  My  lords,  I  am  of 
the  same  opinion. 
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Lord  Shand.— My  lords,  I  am  of  the 
same  opinion.  I  entirely  concur  in  what 
has  been  said  by  the  noble  and  learned  lord 
on  the  woolsack.  I  desire  only  specially  to 
add  that  I  think  Vauohan  Williams  and 
Mathew,  L.JJ..  have  stated  clearly  the 
distinction  whicn  exists  between  this  case 
and  the  case  of  H.  v.  HutchingSy  supray 
which  deprives  that  case  of  any  authority  in 
the  present  case. 

Lord  Davey.— My  lords,  I  am  of  the 
same  opinion.  The  point  on  which  I  differ 
from  the  judgment  of  the  Lord  Chief 
Justice  may  be  put  very  shortly,  and  it  is 
this :  he^  seems  to  have  thought  that  the 
primary  jurisdiction  of  s.  31  of  the  Act  of 
1887  was  either  to  quash  or  to  amend  the 
proceedings,  and  that  the  power  to  deter- 
mine the  matter  of  the  objection  was  merely 
incidental  and  leading  up  to  that  juris- 
diction. I  take  a  wholly  different  view  of 
the  construction  of  s.  31.  T  think  their 
primary  jurisdiction  is  to  proceed  to  hear 
and  determine  the  matter  of  all  the  objec- 
tions— that  is  their  first  and  their  main 
duty  ;  and  then,  as  consec^uential  upon  that 
duty  and  incidental  to  it,  thev  may — but 
they  are  not  bound  to  do  so— they  may,  on 
the  application  either  of  the  objectors  or  the 
corporation,  proceed  either  to  quash  in  whole 
or  m  ijart,  or  to  amend,  the  resolutions,  etc., 
which  form  the  subject  of  the  proceedings. 
This  view  shows  the  distinction  between  this 
case  and  B,  v.  Ilutchings,  tupray  which  the 
Lord  Chief  Justice  thought  governed  this 
case.  I  cannot  put  the  distinction  between 
this  case  and  that  more  clearly  than  it  has 
been  put  by  Vaughan  Williams,  L.J. 
Shortly  stated,  it  is,  in  my  opinion,  this : 
that  m  jR.  v.  Htitchings,  tupra^  Lord 
Selborne,  and  the  learned  judges  who  sat 
with  him,  thought  that  the  matter  on  which 
the  decision  of  the  magistrates  was  said  to 
be  res  judicata  was  one  which  they  had  no 
iiirisdiction  to  entertain  jyer  »c— that  they 
had  no  jurisdiction  whatever  to  decide 
whether  a  road  was  or  was  not  a  highway  ; 
they  had  jurisdiction  to  decide  whether  a 
sum  of  money  was  due  from  a  particular 
individual  to  the  corporation,  and  for  the 
purpose  of  determining  that  question  it 
might  be  necessary  for  tnem  incidentally  to 
express  an  opinion  up)on  the  question  of 
whether  a  road  was  a  highway  repairable  by 
the  inhabitants  at  large  or  not:  but  sup- 
posing that  to  be  so,  that  would  not  make 
an  incidental  determination  of  that  kind 
res  judicata  in  a  subsequent  proceeding  in 
which  that  question  came  into  prominence. 
216 
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I  agree  with  Vaughan  Williams,  L.J., 
also,  that  this  decision  of  the  magistrates, 
if  not  in  form  a  judgment  in  rem,  was  at  all 
events,  in  all  its  essentials,  a  jud^ent  in 
rem;  and  I  also  £^ee  tnat  if  it  be  not 
strictly  a  judgment  in  rem  so  as  to  make  it 
conclusive  upon  all  the  world,  all  persons 
who  were  called  by  being  served  with  notice 
of  the  proceedings  and  had  an  opportunity 
of  attending  and  supporting  or  opposing 
the  objection,  must  be  W)und  by  the  decision 
of  the  magistrates,  and  none  the  less  be- 
cause they  did  not  think  fit  to  attend,  but 
left  the  objection  to  be  fought  by  other 
people. 

Lord  Robertson.— My  lords,  I  was  at 
first  inclined  to  share  the  doubts  of 
Stirling,  L.J.,  but  the  argument  of  Mr. 
Danckwerts  has  satisfied  me  that  the  judg- 
ment of  the  Court  of  Appeal  is  right.  The 
question  is  truly  whetner  the  local  Act  has 
given  the  justices  jurisdiction  to  determine 
whether  tne  street  in  dispute  is  a  highway 
repairable  by  the  inhabitants,  as  a  substan- 
tive issue,  in  rem,  or  merely  as  a  medium 
concludendi  of  the  liability  or  non-liability 
of  the  objectors.  If  the  former  be  the  true 
view,  then  a  decision  on  that  issue,  properly 
raised,  is  good  against  all  concerned.  There 
is  nothing  contrary  to  principle  and  much 
convenience  in  a  local  tribunal  being  author- 
ised to  adjudicate  on  a  local  matter  with 
full  notice  to  all  concerned ;  and  the  ques- 
tion is  merely  whether  in  this  instance  that 
has  been  provided  by  the  legislature.  On 
the  whole,  I  have  come  to  think  that  it  has, 
and  that  the  appeal,  therefore,  fails. 

Lord  LiNDLEY.— My  lords,  I  am  of  the 
same  opinion.  It  appears  to  mo  that  the 
Question  turns  on  the  fact  which  occurs  in 
tnis  case,  and  which  did  not  occur  in 
Ilutchings  Case,  mjyra,  namely,  the  fact 
that  the  question  raised  for  the  purpose  of 
being  decided  in  accordance  with  tne  Act, 
and  the  question  which  was  decided  in 
accordance  with  the  Act  was  whether  Slud^ 
Lane  was  a  street  repairable  by  the  inhabi- 
tants at  large  or  not.  If  there  had  been  no 
such  matter  expressly  raised  and  determined, 
Ilutchings  Case,  sujyra^  would  have  had  an 
important  bearing  ;  but  as  it  is,  I  have  not 
the  slightest  doubt  that  this  appeal  ought  to 
be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants:  Sharpe, 
Parker  &  Co.,  for  C.  J.  Hudson,  Wakefield. 

Solicitor  for  the  respondents :  Seaton  F. 
Taylor,  for  J.  B.  Cooke,  Wakefield. 
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(Before  Lord   Alverstonb,  L.C.J.,  Law- 
range  and  Kennedy,  JJ.) 

December  17,  1903. 

Clayton  and  Another  v.  Peirse. 

Local  Government  —  Byelaw  —  Validity — 
Salmon  fishery  —  "  Length,  size  and 
description  of  nets"— Salmon  Fishery 
Act,  1873  (36  &  37  Vict.  c.  71),  s.  39, 
sub-s.  (3). 

By  8ub-8.  (3)  of  ».  39  of  the  Salmon  Fishery 
Act  J  1873,  conseriHitors  were  empowered 
to  make  byelaws  (inter  alia)  "  to  deter- 
mine the  lengthy  size,  and  descrij)tion  o^ 
nets,  and  the  mnnner  of  tmng  ti 
same  .  .  .  /w  taking  salmon"  A 
byelaw  wa^  made  by  the  conservators 
and  duly  confirmedallowing  only  **  beat- 
ing Tiets "  in  certain  rxirts  of  a  fishery 
district,  and  thus  prohibiting  other  nets, 
such  CM  draft  nets. 

Held,  that  the  byelaw  was  intra  vires,  as  the 
ufords  in  the  section  ^^  description  of 
nets "  were  not  limited  in  meaning  to 
the  characteristics  of  different  kiruis  of 
nets,  sv4:h  as  the  mesh,  but  included 
the  different  kinds  of  nets  themselves. 

Case  stated  by  justices  for  the  county 
of  Hereford : 

An  information  was  preferred  by  the 
respondent  (under  a  byelaw  made  by  the 
Board  of  Conservators  for  the  Wye  Fishery 
District,  pursuant  to  the  provisions  of  the 
Salmon  and  Freshwater  Fisheries  Acts, 
1861  to  1892,  on  November  27th,  1901,  and 
duly  confirmed  by  the  Board  of  Trade  on 
February  27th,  1902,  which  byelaw  was,  at 
the  time  of  the  commission  of  the  offence 
and  of  preparing  the  information,  still  in 
force  for  the  Wye  Fishery  District,)  against 
John  Clayton  and  Sidney  Thomas,  the 
appellants,  for  that  they,  the  appellants 
(with  others),  on  May  13th,  1903,  in  the 
parish  of  Goodrich,  in  the  county  of  Here- 
ford, in  that  part  of  the  river  Wye  which 
lies  above  a  line  drawn  across  the  river  Wye 
along  the  lower  side  of  Bi^weir  Bridge  (the 
said  river  then  being  within  a  fishery  district 
formed  under  The  Salmon  and  Freshwater 
Fisheries  Acts,  1861  to  1892,  namely,  the 
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Wye  Fishery  District,),  did  unlawfully  use 
a  net  other  than  a  oeating  net,  to  wit, 
a  draft  or  seine  net  for  taking  salmon  in 
the  said  part  of  the  river  Wye  contrary  to 
the  said  byelaw. 

Upon  hearing  the  information,  it  was 
proved  before  the  justices 

(a)  That  the  byelaws  in  force  on  May 
13th,  1903,  in  the  Wye  Fishery  District, 
included  the  byelaw  (No.  2)  under  which 
the  information  was  laid. 

(b)  That  the  appellants,  on  May  13th, 
1903,  at  Goodrich^  did  unlawfully  use  a  net 
other  than  a  beating  net,  to  wit.  a  draft  or. 
seine  net  for  taking  salmon  in  tnat  part  of 
the  river  Wye  wherein  the  use  of  such  net 
is  prohibited  by  the  byelaw  (No.  2). 

Byelaw  No.  2  provided  : 

2.  "The  length,  size  and  description  of 
nets  and  the  manner  of  using  the  same.  . 
.  .  which  may  be  lawfully  used  for  taking 
salmon  in  the  Wye  Fishery  District  shall  be 
as  follows  : 

(a)  *  In  that  part  of  the  said  district  which 
includes  so  much  of  the  river  Wye  as  lies 
below  a  line  drawn  across  the  said  river  Wye 
along  the  lower  side  of  Bigsweir  Bridge 
.  .  .  The  description  of  such  nets  shall 
be  draft  or  seine  nets,  beating  nets,  and  lave 
nets  as  hereinafter  determined.' " 

[The  various  nets  were  then  defined,  and 
the  byelaw  then  continued]  :  "  In  all  other 
parts  of  the  said  district  except  as  aforesaid 
and  until  the  16th  day  of  August  inclusive, 
the  desrriptien  of  such  nets  shall  be  beating 
nets  as  above  described  to  be  used  in  manner 
above-mentioned." 

It  was  contended  on  the  part  of  the 
appellants  : 

(1)  That  they  were  the  servants  of  Mr. 
Charles  Haines,  the  lessee  of  the  Huntsham 
Ferry  and  Salmon  Fishery,  within  which 
the  appellants  used  the  said  net,  and  that 
the  said  Chtu-les  Haines  held  a  license 
granted  by  the  Wye  Board  of  Conservators 
to  use  a  draft  net,  for  which  license  he  had 
paid  £5. 

(2)  That  the  only  net  which  the  new  bye- 
laws  allowed  in  that  fishery  was  a  beatmg 
net,  which  was  practically  impossible,  use- 
less and  unremunerative,  and  that  in  only 
allowing  a  beating  net  the  said  conservators 
were  allowing  a  net  which  would  be  of  no 
use  at  any  time  in  a  considerable  part  of  the 
middle  fisheries  of  the  river,  including  the 
Huntsham  Fishery—and  in  wet  seasons  in 
no  part  of  the  middle  fisheries. 

(3)  That  the  said  byelaw  was  in  restraint 
of  trade. 
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(4)  That  the  said  byelaw  was  unfair, 
because  it  ii^ured  the  middle  waters  of  the 
river  Wye,  including  the  Huntsham  Fishery, 
for  the  advantage  of  the  owners  of  the 
upper  waters,  and  of  the  tidal  waters  of  the 
Wye,  thereby  unduly  favouring  certain  parts 
of  the  river  at  the  expense  of  another  part. 

(5)  That  the  said  bvelaw  was  unnecessary, 
because  it  had  not  been  proved  that  there 
had  been  any  decrease  of  salmon  in  the  said 
river. 

^6)  That  the  said  byelaw  was  unreason- 
able, because  to  allow  a  beatiuR  net  which 
was  practically  of  no  utility,  and  to  prohibit 
the  use  of  a  draft  net,  the  accustomed  form 
of  net  heretofore  used  in  the  Huntsham 
Fishery  amounted  to  a  total  prohibition  of 
net  fishing  in  a  large  portion  of  the  middle 
fisheries  of  the  river,  including  the  Hunts- 
ham Salmon  Fishery. 

(7)  That  the  said  byelaw  was  invalid  and 
contrary  to  law  as  being  ultra  vires,  having 
regard  to  the  true  construction  of  the 
Salmon  Fishery  Acts,  1861  to  1873,  and  par- 
ticularly to  s.  39  of  the  Act  of  1873,  ss. 
3,  8,  11,  12  and  40  of  the  Act  of  1873. 

On  the  part  of  the  respondent  it  was 
contended  that  the  byelaw  was  good  and 
was  not  tUtra  vireSy  and  that  the  beating 
net  could  be  used  with  profit  in  the  said 
waters  above  Bigsweir  Bridge,  including  the 
said  Huntsham  Fishery;  that  the  Hunts- 
ham Fishery  extended  only  for  a  short  dis- 
tance on  the  said  river  above  Bigsweir 
Bridge ;  that  the  use  therein  of  a  draft  net 
injured  all  the  fisheries  above  the  said 
Huntsham  Fishery  ;  that  by  the  byelaw  the 
said  Huntsham  Fishery  was  improved  for 
rod  and  line  fishing  ;  that  the  said  Charles 
Haines  had  renewed  his  lease  of  the  said 
Huntsham  Fishery  after  the  making  of  the 
said  byelaw  and  M-ith  full  knowledge  of  it ; 
that  having  been  specially  warned  that  the 
said  license  to  use  a  draft  net  would  be  of 
no  use  to  him,  he  insisted  on  taking  out  the 
said  license,  and  that  there  was  no  power 
under  the  said  Acts  to  refuse  him  the  said 
license  if  he  demanded  it.  (See  s.  34  of  the 
Act  of  1866,  sub-s.  (6).) 

Upon  the  above  contentions,  and  on  the 
evidence  produced  before  the  justices  by  the 
parties,  they  were  of  opinion 

(a)  That  the  said  byelaw  under  which 
the  appellants  were  convicted  was  a  good 
and  valid  byelaw  and  not  ultra  vires. 

(b)  That  the  said  byelaw  was  reasonable, 
having  been  approved  after  a  public  enquiry, 
at  which  all  the  fishing  interests  in  the  said 
river  were,  or  might  have  been,  represented. 
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(c)  That  the  said  draft  net  was  used  con- 
trary to  the  said  byelaw. 

(d)  That  the  said  appellants  were  using  the 
said  net  as  servants  to  the  said  Charles 
Haines. 

(e)  That  they  and  the  said  Charles  Haines 
were  not  protected  by  the  said  license,  as  he 
took  it  out  after  warning  that  it  was  illegal 
to  use  it  in  the  said  Huntsham  Fishery,  and 
the  said  license  is  limited  to  waters  "in 
which  and  at  the  times  at  which  he  is  other- 
vnse  entitled  so  to  fish.'* 

(f)  That  the  said  Wye  Fishery  had  no  dis- 
pensing power,  and  could  not  issue  a  valid 
license  to  fish  contrary  to  their  own  bye- 
laws  (JabbicoM  V.  King  (1899),  1  Q.  B.  444, 
63  J.  P.  149). 

The  question  upon  which  the  opinion  of 
the  court  was  desired  was  whether  the  jus- 
tices, being  a  court  of  summanr  jurisdiction, 
upon  the  above  statement  of  facts  came  to  a 
correct  determination  and  decision  in  point 
of  law  in  holding  that  the  said  Iwelaw 
in  question  was  a  valid  byelaw,  and  that 
they  rightly  convicted,  and  if  not,  what 
should  be  done  in  the  premises. 

Section  39  of  the  Salmon  Fishery  Act, 
1873  (36  &  37  Vict.  c.  71),  provides  :  "Sub- 
ject to  the  provisions  hereinafter  contained 
for  the  confirmation  and  publication  of  bye- 
laws,  a  board  of  conservators  may  make 
byelaws  for  the  better  execution  of  the 
Salmon  Fishery  Acts,  1861  to  1873,  and  for 
the  better  protection,  preservation,  and 
improvement  of  the  salmon  fisheries  within 
their  district,  and  alter  the  same  from  time 
to  time  for  all  or  anv  of  the  following  pur- 
poses (that  is  to  say) :    .    .    . 

"(3)  To  determine  the  length,  size  and 
description  of  nets,  and  the  manner  of  using 
the  same  (not  being  fixed  engines)  for  taking 
salmon  :  Provided  that  no  byelaw  made 
under  the  authority  of  this  section  shall 
limit  the  length  of  a  hang  net,  or  limit  the 
length  of  a  draft  net,  so  as  to  be  less  than 
two  hundred  yards    .    .    . 

"  (8)  To  prohibit  the  use  of  nets  within  a 
certain  distance  of  the  mouth  of  any  river, 
and  of  the  point  of  confluence  of  rivers  in 
any  part  of  tne  district  (not  being  a  several 
fishery),    ..." 

Robioru  K.C.  {John  Lloyd  with  him),  for 
the  appellants.— There  is  no  general  power 
given  to  the  conservators  to  prohibit  the 
use  of  nets  either  throughout  the  river  or  in 
districts  high  up  upon  the  river.  By  sub-s.  8 
of  s.  39  of  the  Salmon  Fishery  Act,  1873, 
there  is  a  power  to  prohibit  within  a  certain 
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distance  of  the  mouth  of  a  river.  This  bye- 
law,  however,  purports  to  prohibit  the  use  of 
nets,  other  than  beating  nets,  in  the  upper 
part  of  the  river,  and  without  reference  to 
the  mouth  of  the  river.  The  byelaw  pur- 
ports to  have  been  made  under  sub-s.  3  of 
s.  39 ;  but  this  sub-section  merely  gives  the 
conservators  power  to  make  byelaws  to 
determine  "  the  length,  size  and  description 
of  netfl."  That  sub-section  does  not  give  a 
power  to  prohibit  nets,  as  is  clear  from  the 
proviso,  which  deals  with  "length,"  and 
from  sub-8.  8,  where  an  express  power  of 
prohibition  is  given  within  a  certain  distance 
of  the  mouth  of  the  river,  which  would  be 
unnecessary  on  the  respondent's  construction 
of  sub-s.  3.  "  Description  "  in  sub-s.  3  must 
refer  to  qualities  in  tne  net,  similar  to  those 
of  length  and  size,  such  as  the  kind  of  mesh, 
and  the  sub-section  merel)r  ^ves  a  power  of 
limitation  and  not  of  prohibition.  To  hold 
otherwise  would  result  in  giving  the  con- 
servators the  power  to  prohibit  any  kind  of 
net  in  any  part  of  the  river  for  any  part  of 
a  year  (see  s.  40V  Byelaw  2,  therefore,  is 
ultra  virM,  and  the  conviction  of  the  appel- 
lants should  be  quashed.  The  license  fee 
for  a  beating  net  is  £20,  whilst  that  for  a 
draft  net  is  only  £5,  and  byelaw  2  is  also 
oppressive. 

W.  p,  Bensouy  for  the  respondent— Bye- 
law 2  is  not  vltra  vireSy  and  the  conservators 
had  power  to  make  it  under  sub-a.  3  of  s.  39, 
as  "  description  "  of  net  means  kind  of  net. 
The  board  of  conservators  is  fully  repre- 
sentative of  all  the  Wye  fishing  interests, 
and  the  byelaw  was  only  passed  after  it  had 
been  considered  at  two  public  enquiries. 
It  was  duly  sanctioned  by  the  Board  of 
Trade. 

Mobson,  K.C.,  in  reply. 

Lord  Alvbrstone,  L.C.  J.— We  have  been 
called  upon  to  say  that  a  certain  byelaw  is 
unreasonable  and  ultra  vires.  The  byelaw 
was  made  under  sub-s.  3  of  s.  39  of  the 
Salmon  Fishery  Act,  1873.  [His  lordship 
here  read  byelaw  2,  supra,  and  sub-s.  3  of 
the  Salmon  Fisherjr  Act,  1873,  supra,]  As 
Lord  Russell  said  in  the  case  of  Kru^  v. 
Johnson,  [1898]  2  Q.  B.  91 ;  62  J.  P.  469,  the 
courts  should  be  slow  to  condemn  such  bye- 
laws  on  the  ground  of  supfiosed  unreason- 
ableness. And  this  is  e.specially  so  in  this 
case,  as  this  byelaw  was  only  passed  after 
two  public  enauiries,  when  ajl  those  inter- 
ested in  the  fisninff  might  have  been  heard. 
In  this  case  it  is  clear  that  the  conservators 
had  power  under  sub-s.  3  of  s.  39  to  make 
byelaws  determining  the  "  length,  size  and 
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description  "  of  nets  to  be  used  in  the  river 
for  taking  salmon,  and  also  that  tbey  had 
the  power  to  apply  these  byelaws  to  any 

girt  of  their  fishery  district  under  s.  40. 
y  the  byelaw  in  question  they  have  said 
that  for  a  certain  limited  distance  certain 
nets  may  be  used,  but  that  above  that  and 
higher  up  the  river  only  a  beating  net  shall 
be  used.  Their  right  to  make  such  a  regu- 
lation depends  upon  whether  they  have  the 
right  to  say  that  as  regards  the  whole  river 
or  parts  in  the  higher  portion  of  the  river 
persons  shall  not  use  a  particular  kind  of 
net  for  fishing.  It  has  been  contended  that 
no  such  power  is  given  by  the  words  in 
sub-s.  3  01  s.  39,  "  description  of  nets  and 
the  manner  of  using  the  same."  In  other 
words,  it  is  said  that  by  this  sub-section  the 
conservators  cannot  prohibit  the  use  of  a 
particular  kind  of  net,  but  only  the  length, 
size,  or  make  of  such  a  net.  It  seems  to  me 
that  such  a  construction  would  reduce  this 
sub-section  to  an  absurditv,  and  would  un- 
duly restrict  the  powers  of  the  conservators. 
In  my  opinion,  "description"  in  the  sub- 
section means  "kind,"  as  comparing  one 
"  kind  "  of  net  with  another,  and  I  think  the 
sub-section  gives  the  conservators  the  power 
to  prohibit  any  kind  of  net  altogether.  The 
proviso  to  the  sub- section  rather  supports 
this  view,  which  r^ulates  the  limitations  of 
draft  nets  and  hang  nets,  and  it  suggests 
that  a  hang  net  or  a  draft  net  maybe  a 
description  of  net  within  the  section.  I 
don't  think  that  carries  the  matter  much 
further,  but  it  would  unduly  curtail  the 
powers  of  the  conservators  if  we  said  that 
they  could  not  prohibit  the  use  of  a  par- 
ticular net  altogether.  Then  it  is  said  that 
sub-s.  3  cannot  give  the  conservators  this 

Eower,  because  by  sub-s.  8  they  may  pro- 
ibit  the  use  of  nets  altogether  within  a 
certain  distance  of  the  mouth  of  the  river 
and  of  the  confluence  of  rivers  (not  being 
a  several  fishery).  The  answer  is  that 
sub-s.  3  of  s.  39  and  s.  40,  ^ve  the  con- 
servators the  power  to  deal  with  nets 
throughout  the  river  and  sub-s.  8  gives 
additional  powers  that  cannot  be  used  in  a 
several  fishery.  I  think  that  sub-s.  3  of 
s.  39  ought  to  be  construed  as  ^ving  the 
conservators  power  to  make  this  byelaw. 
It  is  further  said  that  if  this  byelaw  is  good 
the  result  wiU  be  to  practically  prohibit 
fishing,  because  the  cost  of  a  licence  for  a 
beating  net  is  £20,  whilst  that  for  a  draft 
net  is  only  £5.  The  power  to  determine 
these  duties  depends  upon  statute,  and  any 
person  may  under  s.  41  of  the  Act  object  to 
any  byelaw  before  it  is  confirmed.  I  cannot 
possibly  think  that  a  byelaw  is  ultra  vires 
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because  it  allows  a  net  of  which  the  licence 
costs  £20,  whilst  it  prohibits  one  for  which 
the  fee  is  only  £5. 

Lawrence,  J.--I  agree. 

Kennedy,  J.— I  am  of  the  same  opinion, 
but  I  should  like  to  add  a  few  words  on  the 
construction  of  this  sub-section.  It  is  plain 
that  if  this  byelaw  is  not  tUtra  vires,  it 
must  be  shown  to  be  a  byelaw  properly 
made  under  one  or  other  of  the  various  sub- 
sections of  s.  39  of  the  Salmon  Fishery  Act, 
1873.  It  has  been  argued  that  the  word 
"  description  "  in  sub-s.  3  of  s.  39  (and  it  is 
admitted  the  byelaw  in  question  can  only 
be  made  under  that  sub-section]|  can  only 
refer  to  the  characteristics  of  various  kinds 
of  nets,  and  not  to  any  particular  sort  of 
net.  It  seems  to  me  that  there  is  no  reason 
why  the  word  "description  "  should  not  also 
cover  the  generic  name  of  a  net,  as  well  as 
its  particular  characteristics.  I  think  the 
byelaw  can  say  that  a  particular  description 
of  net  may  not  be  used,  such  as  a  draft  net, 
and  it  may  further  describe  what  a  par- 
ticular net  shall  be.  There  is  no  reason 
why  the  word  "description"  should  be 
liniited  to  the  description  of  the  character- 
istics of  the  net.  And  if  it  were  so  limited, 
a  byelaw  under  sub-s.  3  of  s.  39  could,  by 
setting  out  all  the  characteristics  of  a  net, 
prohibit  it  altogether.  So  the  byelaw  could 
forbid  the  use  of  a  net  described  by  enume- 
rating its  characteristics,  but  not  if  it  were 
merely  called  by  its  name.  If  the  argument 
of  the  appellants  is  good,  the  byelaw  would 
be  valia  if  the  net  were  described  by  its 
characteristics  but  not  named ;  but  ultra 
vires  if  the  same  net  were  named,  without 
being  so  described.  There  is  no  conflict 
between  sub-ss.  3  and  8,  of  s.  39.  I  do  not 
see  how  powers  given  under  sub-s.  8  can 
render  a  byelaw  made  under  subs.  3  ultra 
vires. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Meredith, 
Roberts  and  Mills,  for  Wallis,  Hereford. 

Solicitors  for  the  respondent :  Norris  and 
Norris,  for  R.  J.  Owen,  Builth. 
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February  4,  1904. 

Strickland  v.  Whittaker. 

Licensing  Acts  —  Sale  on  unlicensed  pre- 
mises—Executory contract  of  sale — 
Order  taken  by  traveller  —  Duty  of 
traveller  to  communicate  order  to  prin- 
cipal—Acceptance of  order  by  principal 
—Appropriation  of  goods  at  licensed 
premises — Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  8.  3. 

The  appellant,  a  brewer,  held  a  license  to 
sett  by  retail  beer  to  be  consumed  off  his 
premises  at  PencUe  Street,  kelson.  He 
emj^oyed  a  traveller  to  obtain  orders 
for  beer  from  persons  residing  at  Eish- 
ton.  The  traveller  vxis  required  to 
observe  the  following  rules:  (1)  No 
person  in  the  employ  of  the  appellant 
toas  to  deliver  oeer^  either  in  bottles, 
casks,  or  otherwise,  in  any  quantity  to 
any  person  unless  the  same  has  been 
previously  ordered  and  the  name  and 
postal  address  of  the  2>^9ons  by  whom 
the  goods  are  ordered  are  first  handed 
into  the  office ;  (2)  no  money  must  be 
received  by  any  person  taking  or  receiv- 
ing orders  until  the  goods  ordered  have 
been  delivered  ;  (3)  the  full  name  and 
postal  address  oj  all  persons  ordering 
must  be  entered  in  the  office  the  day 
before  the  orders  are  to  be  delivered.  The 
traveller  called  on  a  customer  at  Rishton 
and  obtained  from  him  there  an  order 
for  a  two-gallon  jar  of  stout.  The 
traveller  entered  suchoraer  in  his  order 
book,  and  on  the  following  day  polled 
such  order  book  to  the  appellant,  with  a 
summary  of  the  orders  obtained  by  him. 

Held,  that  the  contract  of  sale  had  taJcen 
place  at  the  licensed  premises  and  not  at 
the  house  of  the  customer. 

Case  stated  by  the  court  of  quarter 
sessions  of  the  county  of  Lancaster. 

An  appeal  was  heard  before  the  court  of 
quarter  sessions  on  April  9th,  1903,  against 
a  conviction  b]^  the  justices  of  the  petty 
sessional  division  of  Blackburn  Lower, 
whereby  the  appellant  was  convicted  of  un- 
lawfully selling  by  retail  on  November  7th, 
1902,  certain  intoxicating  liquors,  viz.,  one 
two  gallon  bottle  of  beer  at  a  house  situate 
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and  being  No.  4,  Walmsley  Street,  Risbton, 
wbere  he  was  not  then  authorised  by  his 
license  to  sell  the  same,  contrary  to  the  pro- 
visions of  s.  3  of  the  Licensing  Act.  1872,  he 
then  bein^  licensed  to  sell  by  retail  the  said 
beer  at  his  house  and  premises  at  Pendle 
Street,  Nelson. 

The  quarter  sessions  dismissed  the  appeal, 
subject  to  the  opinion  of  the  High  Court  on 
the  facts,  which  they  stated  as  follows  : 

The  appellant  is  a  brewer,  who,  at  the 
time  of  the  matters  hereinafter  mentioned, 
held,  and  still  holds,  a  license  for  the  sale 
by  retail  at  his  house  and  premises,  situate 
at  Pendle  Street,  Nelson,  beer  to  be  con- 
sumed off  the  house  and  premises.  He  was 
not  licensed  for  the  sale  of  beer  at  Eishton. 

The  appellant  had  in  his  employment  one 
John  Cooper,  whose  business  it  was  to 
obtain  orders  for  beer  and  other  liquors  of 
the  appellant  from  persons  residing  at 
Rishton,  amongst  other  places,  and  subse- 
quently to  deliver  to  such  persons  at  their 
houses  the  beer  and  liquors  so  ordered. 

In  obtaining  the  orders  and  delivering 
the  beer  and  other  liquors  Cooper  was 
reouired  by  the  appellant  to  observe  the 
following  rules,  viz. :  (1)  No  carter  or  other 
person  in  the  employ  of  Mr.  John  Strickland 
shall  deliver  beer,  etc.,  either  in  bottles, 
casks,  or  otherwise,  in  any  quantity  to  any 
person  or  persons  unless  the  same  has  been 
previously  ordered  and  the  correct  name 
and  full  postal  address  of  the  prsons  by 
whom  the  goods  are  ordered  are  hrst  handed 
into  the  office  ;  any  persons  infringing  this 
rule  be  instantly  dismissed  ;  (2)  no  money 
must  be  received  by  any  carter  or  other 
persons  taking  or  receiving  orders  until  the 
goods  ordered  have  been  delivered ;  (3)  the 
lull  name  and  postal  address  of  all  persons 
ordering  must  oe  entered  into  the  office  the 
day  before  the  orders  are  to  be  delivered. 

The  existence  of  these  rules  and  their 
purport  and  effect  were  not  known  by  or  com- 
municated to  John  Thomas  Plant,  hereinafter 
mentioned,  or  to  any  other  customer,  nor 
was  any  limitation  of  Cooper's  authority  to 
make  sales  of  or  to  take  orders  for  beer  or 
stout  on  behalf  of  the  appellant  communi- 
cated to  or  known  by  riant  or  any  other 
customer,  the  general  course  of  dealing 
being  that  when  Cooper  accepted  orders 
from  customers  they  expected  them  to  be, 
and  they  were,  in  fact,  executed. 

The  appellant  supplied  to  Cooper  certain 
postcards,  for  the  use  of  customers,  contain- 
ing a  price-list  and  a  notice  that  travellers 
would  wait  upon  them ;  that  orders  by  post 
would  receive  prompt  attention  ;  a  space  for 
particulars  of  orders,  and  a  space  for  the 
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name  and  address  of  the  persons  giving  such 
orders.  Cooper  occasionally,  but  not  in- 
variably, took  out  such  postcards  and  gave 
them  to  the  persons  on  whom  he  called  for 
orders. 

Previously  to  November  5th,  1902,  one 
John  Thomas  Plant,  of  No.  4,  Walmsley 
Street,  Eishton,  had  from  time  to  time 
ordered  certain  stout  from  the  appellant  by 
letter  addressed  to  the  appellant  at  his 
licensed  premises  at  Nelson,  and  on  one 
occasion  by  an  order  given  to  Cooper 
verbally.  On  November  5tb,  1902,  Cooper 
called  on  Plant  at  his  residence  and  obtained 
from  him  there  an  order  for  a  two-gallon 
jar  of  stout  for  the  price  of  2«.  4d.  Cooper 
thereupon  entered  that  order  in  his  order- 
book  and  on  the  following  day  he  posted 
to  the  appellant  such  order-book,  together 
with  a  suminarv  which  he  had  made  out  of 
all  the  orders  obtained  by  him  in  Eishton 
district,  including  that  of  Plant.  He  also 
posted  to  the  appellant  a  number  of  gummed 
labels  containing  the  names  of  the  persons 
who  had  given  the  orders.  The  labels  were 
to  be  affixed  to  the  vessels  in  which  the 
goods  ordered  were  to  be  delivered.  At  the 
time  when  the  order  was  given  by  Plant, 
Cooper  handed  him  a  postcard,  but  did  not 
inform  him  that  it  was  to  be  used  as  men- 
tioned above  or  otherwise,  and  it  was  not 
used,  but  was  destroyed  by  his  wife  a  short 
time  afterwards. 

On  receipt  by  the  appellant  at  his  licensed 
premises  of  the  order-book,  summary  and 
labels  on  November  7th,  nis  servants  at 
those  premises  selected  and  appropriated  a 
two-gallon  jar  belonging  to  the  appellant 
with  stout,  in  fulfilment  of  Plants  order, 
and  affixed  thereto  a  label  bearing  Plant's 
name.  The  two-gallon  jar,  together  with 
other  vessels  filled  pursuant  to  other  orders, 
was  thereupon  placed  on  a  cart  to  be 
delivered  in  the  Eishton  district  to  Plant 
and  the  appellant's  other  customers  by 
Cooper  and  one  Boyle,  a  carter  of  the 
appellant,  and  only  liquors  in  accordance 
with  such  order-book  and  summary  were 
placed  on  the  cart,  all  bein^  labelled  with 
the  names  of  the  respective  customers. 
Cooper  and  Boyle  did  not  deliver  to  Plant 
the  stout  as  ordered  by  him,  but  they 
delivered  to  him  a  two-gallon  jar  of  ale,  of 
which  the  price  was  28,  Qd,,  and  which  had 
affixed  to  it  the  name  of  another  customer 
who  had  given  an  order  to  Cooper.  The 
wife  of  Plant  accepted  the  jar  and  paid 
2s.  4d,y  but  she  was  not,  nor  was  Cooper  nor 
Boyle,  aware  at  the  time  of  the  mistake 
which  had  occurred.  Plant  kept  and  con- 
sumed the  de,  and  afterwards  offered  to 
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pay  Cooper  4d.  in  addition  to  the  sum 
already  paid,  but  that  offer  was  not  accepted 
by  Cooper,  on  the  ground  that  the  mistake 
had  been  his. 

It  was  contended  for  the  appellant  that 
there  was  no  evidence  of  any  nolding  out 
that  Cooper  had  authority  to  accept  orders ; 
that  he  had  no  authority ;  in  fact,  that  an 
executory  contract  was  not  sufficient  in  law 
to  bring  the  case  within  the  provisions  of 
the  Act;  that  an  executory  contract  was 
not  complete  until  accepted  at  the  licensed 
premises.  It  was  furtner  contended  that, 
though  the  jar  was  delivered  in  pursuance 
of  an  order  given  by  Plant  to  Cooper,  there 
was  no  contract  until  Cooper's  order-book 
was  received  by  post  at  Nelson  and  accepted 
by  the  appellant ;  that  the  jar  of  stout  had 
been  appropriated  and  set  apart  by  the 
appellant  at  Nelson,  and  the  sale  took  place 
at  the  licensed  premises. 

It  was  contended  for  the  respondent  that 
the  sale  or  the  contract  for  the  sale  was 
completed  at  Plant's  house  at  Rishton,  and 
that,  on  the  facts  proved.  Cooper  was  the 
agent  of  the  appellant  to  sell  to  Plant  and 
to  make  a  contract  with  him  for  the  sale  of 
the  stout,  and  that  he  had  been  held  out  as 
such  agent  to  Plant  by  the  appellant. 

The  court  of  quarter  sessions  was  of 
opinion  that,  on  the  facts  proved,  an 
executory  contract  for  sale  of  the  stout  was 
made  at  Plant's  house  at  Rishton,  and  that 
the  court  was  bound,  by  the  authority  of 
SUpheiMcm  V.  Rogers  (1899),  63  J.  P.  230,  to 
hold  that  an  offence  had  been  committed 
within  the  meaning  of  s.  3  of  the  Licensing 
Act,  1872. 

RoBkill,  K.C.  (with  him  W.  W,  Mackenzie), 
for  the  appellant. — On  the  facts  in  this  case 
there  has  been  no  sale  on  the  unlicensed 
premises.  The  contract  was  not  made  at 
the  house  of  the  customer.  It  was  not 
complete  until  the  order  given  to  the 
traveller  had  been  accepted  at  the  licensed 
premises  and  the  ^oods  appropriated  there. 
It  ifi  admitted  that  the  traveller  had  no 
ri^t  or  authority  to  enter  into  contract  on 
behalf  of  his  employer,  and  the  fact  that 
the  traveller  had  no  such  authority,  not 
having  been  known  by  or  communicated  to 
the  customers,  has  no  bearing  on  the  case. 
The  facts  of  the  present  case  are  precisely 
similar  to  those  in  Walker  v.  Walker  (1903), 
67  J.  P.  462^  and  the  decision  there  is  pre- 
cisely in  pomt.  This  is  not  such  a  case  as 
Pletts  V.  Campbell,  [1895]  2  Q.  B.  229; 
69  J.  P.  502,  wnere  a  brewer  sent  out  his 
man  to  solicit  orders,  for  in  that  case  there 
was  no  appropriation  of  the  goods  at  the 
licensed  premises.  This  is  much  more  like 
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Pletts  V.  Seattle,  [1896]  .  1 .  Q.  B.  519  ; 
60  J.  P.  185,  where  appropriation  took  place 
at  the  licensed  premises.  He  also  referred 
to  Hewett  v.  Jarvis,  L.  J.  Newsp.,  July  18th, 
1903. 

Eldon  Bankes,  K.C.  (with  him  Whattlejf), 
for  the  respondent.  —  The  real  question 
raised  in  this  case  is  whether  an  executory 
contract  comes  within  the  Act.  There  is  no 
question  of  law  here  at  all ;  the  question  is 
one  of  fact.  The  justices  have  found  in 
effect  that  there  was  an  executory  contract 
of  sale  at  the  customer's  house.  The  order 
was  ^ven  by  the  customer  at  his  own 
premises^  who  intended  to  make  a  contract 
at  the  time.  Pletts  v.  Beattte,  ante,  is  a 
different  case,  for  there  the  customer,  by 
signing  a  card,  expressly  assented  to  the 
appropriation  of  tne  ffoods  on  the  licensed 
premises.  Although  the  delivery  was  to  be 
at  the  customer's  premises,  the  sale  took 
place  at  the  licensed  premises,  per  Wills,  J., 
at  p.  523.  In  Pletts  v.  Beattie,  ante,  the 
loss  in  transit  would  have  fallen  upon  the 
purchaser,  while  in  the  present  case  any 
such  loss  would  fall  upon  the  vendor.  It 
was  expressly  held  in  Stejyhenson  v.  Rogers 
(1899),  63  J.  P.  230,  by  Channell,  J.,  that 
an  executory  contract  of  sale  was  within 
the  Act.  "Now  I  think  the  authorities 
which  have  been  quoted  to  us  e.stablish 
that  an  executory  contract  is  sufficient  to 
bring  the  parties  within  this  and  other 
corresponding  sections.  Stallard  v.  Marks 
(1878),  3  Q.  B.  D.  412 ;  42  J.  P.  359,  seems 
to  show  it ;  Pletts  v.  Campbell,  ante,  seems 
to  show  it,  and  the  Scotcn  case  (Guild  v. 
Freeman  (1902),  36  Sc.  L.  R  6),  the  most 
recent  one  of  all,  certainly  shows  the  same. 
...  On  the  whole,  therefore,  the  authori- 
ties seem  to  me  to  be  fairly  clear  to  show 
that  an  executory  contract  is  within  tiie 
section,  and  that  it  is  not  necessary,  in 
order  to  make  it  an  offence,  that  the 
property  should  have  passed."  The  word 
"  sell "  in  the  section  includes  "agreement  to 
sell."  Walker  v.  Walker,  anU,  is  different, 
for  there  the  licen.see  exercised  his  own 
judgment  whether  he  should  accept  the 
contract  or  not  It  all  really  turns  on  the 
view  the  justices  have  taken  as  to  what 
took  place  at  the  house  of  the  purchaser, 
and  it  they  have  found  that  there  was  an 
executor^r  contract  of  sale,  whether  such 
contract  is  within  the  section.  Certainly  an 
executory  contract  followed  by  delivery  is 
sufficient  to  bring  the  case  within  the 
statute. 

RoskUl,  K.C.,  in  reply. — This  court  is 
not  bound  by  any  finding  of  fact  of  the 
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jastices  in  this  case,  it  being  an  appeal  from 
quarter  sessions  (a.  2  (2)  ot  the  Judicature 
Act,  1894).  There  could  not  have  been  any 
acceptance  by  the  traveller  at  the  unlicensed 
premises  so  as  to  constitute  an  offence.  The 
limitation  of  the  traveller's  authority  was 
admitted  at  quarter  sessions,  and  the  non- 
communication of  that  limitation  of 
authority  to  the  purchaser  cannot  affect  the 
fa^ct.  An  executory  contract  of  sale  is  not 
within  the  Act,  The  expression  to  the 
contrary  effect  in  the  judgment  of 
Chan  NELL,  J.,  in  Stephenson  v.  Rogers^ 
ante^  is  (Mter  dictum.  There  was  no 
contract  on  the  unlicensed  premises  at  all,  it 
was  a  mere  traveller's  order  taken  subject  to 
his  master's  approval. 

Lord  Alverstone,  C.J.— It  is  extremely 
important  in  licensing  cases  that  the 
principles  which  have  been  laid  down  should 
be  applied  in  subseouent  cases  where  there 
is  no  real  substantial  difference  in  the  facts. 
The  case  of  Walker  v.  Walker^  ante,  has  been 
relied  on  by  the  appellant  as  an  authority 
in  his  favour  on  two  points,  but  I  do  not 
think  he  is  quite  entitled  to  use  it  in  that 
way.  It  is  quite  true  that  it  is  very  difficult 
to  find  any  substantial  difference  between 
the  facts  of  the  two  cases,  but  on  the  other 
hand  it  is  quite  plain  from  the  report  of  the 
argument  that  the  question  wnether  an 
executor]^  contract  of  sale  was  sufficient  or 
not  to  bring  the  case  within  the  Act  was  not 
presented  to  the  court  and  was  not  the 
point  upon  which  their  decision  was  based. 
There  was  a  contention  in  that  case  that 
there  was  no  appropriation  of  the  ^oods  and 
that  the  property  did  not  i)a8s  till  actual 
delivery,  the  facte  being  that  the  order  was 
taken  to  the  licensed  premises,  accepted 
there  by  the  licensee,  that  the  goods 
were  appropriated  there  and  subsejquently 
delivered.  1  think  on  the  authorities  that 
those  facte  do  not  show  a  sale  off  the 
licensed  premises,  but  that  the  contract,  if 
any,  was  made  on  the  licensed  premises. 
The  brief  statement  of  the  judgment  shows 
that  the  judges  were  not  applying  their 
minds  to  the  point,  which  had  not  been 
raised  before  them  there,  whether  or  not  an 
executory  contract  by  the  agent  of  the 
licensed  person  would  be  sufficient  to  con- 
stitute an  offence  within  the  statute.  I  may 
also  remark  that  my  brother  Channell  was 
a  part^  to  that  judgment,  and  in  all 
probability,  if  any  question  had  been  raised 
on  the  point,  he  would  have  directed  atten- 
tion to  the  case  of  Stephenson  v.  Rogefi% 
ante.  That  being  so,  this  court  will  probably 
have  some  day  to  decide  whether  an  exccu- 
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tory  contract,  made  by  the  traveller,  with 
the  authority  of  the  licensed  person,  brings 
the  latter  within  the  Act.  The  inclination 
of  my  mind  at  present,  after  having  heard 
the  point  argued  on  both  sides,  is  that  it 
will  do  so,  and  I  am,  therefore,  inclined  to 
the  opinion  indicated  by  Channell,  J.,  in 
Stephenson  v.  Rogers^  ante,  and  probably 
intimated  by  Wright,  J.,  in  Pletts  v. 
CaiTwbell,  and  to  a  certain  extent  supported 
by  Stallard  v.  Marks^  ante,  and  Guild  v. 
Freeman^  ante,  but  as  I  do  not  think  the 
point  really  arises  in  this  case,  I  do  not 
wish  to  express  a  definite  opinion.  It  is  a 
very  important  quei*tion,  which  may  some 
day  arise,  and  I  think  it  better  to  reserve 
my  decision.  But,  I  have  come  to  the  con- 
clusion that  in  this  case  as  stated  there  is 
no  evidence  upon  which  the  justices  ought 
to  have  found  that  there  was  an  executory 
contract  entered  into  by  Cooper  on  the 
occasion  of  his  interview  with  Plant,  there 
is  at  most  evidence  only  of  the  acceptance 
of  an  order  to  be  transmitted  to  his  principal 
who  might  himself  act  upon  it.  With 
reference  to  the  earlier  transactions,  Plant 
or  Mrs.  Plant  had  ordered  by  letter  and  on 
one  occasion  had  sent  a  verbal  order  through 
Cooper.  On  this  occasion  she  did  not  think 
it  necessary  to  use  the  postcard  which  was 
left  with  her  in  order  that  she  might  order 
goods  either  on  that  or  possibly  on  a  future 
occasion.  I  do  not  find  anything  that 
passed  between  Plant  and  Cooper  which 
shows  an  acceptance  of  a  contract  of  sale. 
Now,  what  are  the  other  facte  ?  As  I  have 
said  before,  I  do  not  think  it  wise  to  draw 
fine  distinctions  in  dealing  with  licensing 
matters.  Travellers  canvassing  for  orders 
are  undoubtedly  common  in  the  wine  and 
spirit  as  in  other  trades  and  I  think  it  would 
be  a  startling  proposition  to  say  that  the 
mere  forwarding  of  an  order  is  sufficient 
evidence  of  the  acceptance  of  a  contract.  It 
seems  to  me  that  the  course  of  business 
here  prescribed,  that  no  order  was  to  be 
accepted  in  the  sense  of  a  contract,  nor 
goods  delivered  until  the  orders  were 
handed  in  to  the  office  and  entered  in  the 
order  book,  and  that  any  person  infringing 
that  rule  would  be  instantly  dismissed, 
does  point  to  the  fact  that  it  was  not 
intended  that  the  taking  of  an  order  to  be 
afterwards  transmitted  should  be  the 
acceptance  of  a  contract.  I  think  that  the 
justices  in  stating  this  case  meant  to  say 
that  Cooper  was  a  person  who  was  to 
canvass  for  orders  and  they  set  out  the 
restrictions  or  niles  and  then  they  found 
that  Plant  had  not  any  notice  of  those 
restrictions  and  rules  or  of  any  limit  of 
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C(x>per's  authority.  Looking  at  these  facts 
and  comparing   them   with    the   facts   in 

Walker  v.  Walker,  ante,  it  seems  to  me 
that  there  was  no  evidence  on  which  the 
justices  ought  to  have  come  to  the  conclusion 
that  there  was  an  executory  contract  for  the 
sale  of  the  beer.  There  was  no  evidence  of 
Cooper's  authority  in  fact  to  accept  contracts 
so  far  as  the  written  rules  go,  and  so  far  as 
the  previous  practice  went  there  was  no 
evidence  that  the  appellant  had  authorised 
him  to  accept.  In  my  opinion  the  only 
inference  the  justices  ought  to  have  drawn 
was  that  Cooper  was  there  to  take  orders 
and  transmit  them  to  headquarters,  where 
they  might  be  accepted  or  not  as  they  liked. 
I  do  not  know  that  much  is  to  be  gained  by 
referring  to  the  authorities  beyond  saying 
that  in  Pletts  v.  Campbell,  ante,  the  court, 
on  the  facts  stated,  came  to  the  conclusion 
that  all  the  substantial  parts  of  the  trans- 
action took  place  at  the  customers  place  of 
business,  or  at  any  rate,  not  on  the  licensed 
premises.  In  Pletts  v.  Beattie,  ante,  where 
a  postcard  had  been  sent,  the  court  came  to 
the  conclusion  that  there  had  been  no  sale 
off  the  licensed  premises.  In  Stephenson  v. 
Rogers,  ante,  they  came  to  the  same  con- 
clusion, and  the  same  was  the   result  in 

Walker  v.  Walker,  ante.  The  setting  aside 
of  the  goods  at  tne  place  where  the  order 
was  ^ven  is  also  a  matter  to  be  taken  into 
consideration.  Looking  at  the  facts  fairly  I 
can  see  no  evidence  of  anything  more  than 
an  acceptance  of  an  order,  forwarding  it  to 
the  headquarters,  and  the  dealing  with  that 
order  by  the  principal  so  as  to  show  that 
the  contract  was  not  made,  even  the 
executory  contract,  until  the  other  had  been 
entered  and  the  authority  of  Cooper  to 
make  it  ratified.  For  these  reasons  I  have 
come  to  the  conclusion  that  the  principle 
acted  upon  in  Walker  v.  Walker,  ante, 
applies  nere,  that  there  is  no  sufficient 
evidence  of  an  executory  contract  for  sale 
by  Cooper  so  as  to  raise  the  point  which 
was  discussed  by  Channell,  J.,  in  Stephen- 
son V.  Rogers,  ante.  I  think  therefore  the 
appeal  should  be  allowed. 

Wills,  J.— I  am  of  the  same  opinion,  but 
I  should  like  to  add  that  Walker  v.  Walker, 
ante,  ought  not  to  be  cited  as  an  authority 
on  the  question,  whether  an  executory 
contract  made  at  the  purchaser's  house  did 
answer  the  words  of  the  section  constituting 
an  offence  as  the  question  was  not  really 
considered  in  that  case.  As  to  the  (question 
itself,  I  would  rather  reserve  anything  like 
a  judgment,  but  the  impression  left  on  my 
mind  oy  the  arguments  is  rather  in  favour 

224 


68  J.  P.  2S5. 

of  the  view  that  an  executory  contract  is 
within  the  Act,  but  I  emphatically  desire  to 
keep  an  open  mind  on  the  question,  in  case 
it  should  come  forward  again,  because  it  is 
impossible  for  any  mind,  however  experi- 
enced in  iudicial  matters,  to  approach  a 
(|uestion  wnich  it  is  not  necessarv  to  solve 
in  the  same  spirit  as  if  it  had  to  be  solved. 
On  the  question  whether  there  is  really  any 
evidence  of  a  completed  sale  at  Risht^n^  my 
opinion  has  somewhat  fluctuated  during  the 
course  of  the  argument,  but  I  have  ulti- 
mately come  to  the  conclusion  that  the 
view  expressed  by  my  lord  is  the  correct 
one  and  that  this  appeal  must  be  allowed. 

Kennedy,  J.— I  am  of  the  same  opinion. 
But  upon  the  point  whether  an  executory 
contract,  as  it  is  called,  would  be  sufficient, 
without  more  to  constitute  a  violation  of 
the  section  in  question,  I  desire,  entirely, 
to  reserve  it  for  careful  consideration,  for  if 
it  ever  directly  arises,  I  would  rather  not 
say  now,  as  it  would  be  quite  useless,  what 
is  the  inclination  of  my  opinion. 

Appeal  allowed. 

Solicitors  for  the  appellant  :  Busk, 
Mellor  and  Norris,  for  Proctor  &  Son 
Burnley. 

Solicitors  for  the  respond^t  :  Bower, 
Cotton  and  Bower,  for  Ainsworth,  Sander- 
son and  HowsoD,  EQackburn. 
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Hennen  V,  Long. 

Sale  of  Food  and  Drugs— Milk— Preserva- 
tive added  to— Warranty— "  Sold  in  the 
same  state  as  when  purchased"— Sale  of 
Foods  and  Dmgs  Act,  1875  (38  & 
39  Vict  c.  63),  8.  25. 

The  respondent  tpas  sumtnoned  for  selling 
niitk  which  was  deficient  in  fat  to  the 
extent  of  at  least  3  per  cent  and  con- 
tained added  water  to  the  amount  of 
5'2  per  cent.  The  respondent  relied 
on  a  warranty  under  which  he  bought 
the  milk  by  virtue  of  «.  25  of  the  Sale 
of  Food  and  Drags  Act,  1875,  but 
admitted  that  he  had  added  one  ounce 
of  milk  preservative  to  each  ten  gallons 
of  milk. 

Held,  that  the  respondent  could  not  rely  on 
the  tvarranty  as  a  defence  as  he  had 
not  sold  it  *^  in  the  same  state  as  when 
purchased" 

Case  stated  by  jastices  in  and  for  the 
borough  a«d  county  of  Southampton. 

On  an  informatioa  f»referred  against  the 
respondent  by  the  appellant,  an  in^wctor  of 
nuisances  for  the  borough  and  oomi^  of 
Southampton,  under  s.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  charing  the  respon- 
dent with  selling  milk  deficient  in  fat  to  the 
extent  of  5'2  per  cent,  at  least  below  the 
limit  fixed  by  the  Board  of  Agriculture,  the 
justices  being  equally  divided  in  opinion  as 
to  whether  a  warranty,  under  the  circum- 
stance of  the  case,  amounted  to  a  defence 
under  s.  26  of  the  said  Act,  dismissed  the 
information  subject  to  the  following  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  admitted  or 
proved  in  evidence : 

Upon  Wednesday,  June  10th,  1903.  about 
8.10  a.m.,  the  appellant  purchased  near 
No.  8,  Union  Rom,  Froemantle,  in  the  said 
borough  and  county,  one  pint  of  new  milk, 
for  which  he  paid  twopence,  from  the  res- 
pondent, and  when  the  purchase  was 
completed,  the  appellant  informed  the  res- 
pondent tnat  he,  the  appellant,  was  an 
inspector  under  the  Food  and  Dru^  Act, 
and  that  he  had  purchased  the  milk  for 
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the  purpose  of  analysis  by  the  public 
analyst 

The  appellant  then  divided  the  milk  into 
three  parts  and  sealed  and  fastened  the 
same  m  the  presence  of  the  respondent. 
One  part  he  gave  to  the  respondent,  one 
part  he  retained,  and  the  other  part  he  took 
to  the  public  analyst,  whose  certificate  he 
produced  to  us,  copy  whereof  is  annexed  to 
and  is  intended  to  form  part  of  the  case. 
The  sample  of  milk  was  marked  "sample 
No.  102,  June  10th,  1903.** 

On  July  9th,  1903,  the  appellant  received 
from  the  respondent's  solicitors,  Messrs. 
Lamport,  Bassitt  and  Hiscock,  a  written 
notice  that  on  the  hearing  of  the  said  infor- 
mation the  respondent  would  rely  on  the 
defence  that  the  respondent  purchased  the 
milk  in  question  as  the  same  in  substance 
and  quality  as  that  denianded  of  him  by  the 
appellant  with  the  written  warranty  to  that 
enect  and  he  had  no  reason  to  believe  at  the 
time  ne  sold  the  said  milk  that  it  was  other- 
wise and  that  he  sold  the  said  milk  as  he 
purchased  it,  and  that  the  person  from 
whom  the  respondent  received  the  milk  was 
Silas  Frampton,  at  Upper  Manor  Farm, 
Longstock,  Stockbridge,  Hants.  Annexed 
to  the  said  notice  was  a  copy  of  a  memor- 
andum of  agreement  between  the  said  Silas 
Frampton  and  the  respondent,  and  also 
copy  of  two  labels  dated  respectively,  June 
9th.  Copies  of  said  notice,  agreement  and 
labels  are  annex^  to  and  intended  to  form 
part  of  this  case. 

The  said  Silas  Frampton  was  called  as  a 
witness  before  us  by  the  appellant.  He 
deposed  that  he  did  not  at  any  time  put 
any  boric  acid  preparation,  as  a  preserva- 
tive, or  anything  else  into  any  milk  sold  by 
him  to  the  respondent. 

One  Hitchens,  cowkeeper  to  Silas  Framp- 
ton, was  also  called  as  a  witness  by  the 
appellant,  and  he  deposed  that  he  milked 
his  master's  cows  on  the  day  in  question 
and  had  the  milk  under  his  care  from  milk- 
ing until  delivery  at  the  railway  station, 
and  that  nothing  whatever  was  put  into  the 
milk. 

The  respondent  gave  evidence  before  us. 
He  deposed  that  tne  milk  in  question  was 
received  by  him  from  Silas  Frampton  under 
the  said  agreement  He  admitted  that  he 
had  put  into  the  milk  so  purchased  one 
ounce  of  milk  preservative  to  each  ton 
gallons  of  milk.  The  respondent  stated  that 
although  by  the  directions  on  the  packet  in 
which  the  milk  preservative,  so  used  by 
him,  was  contained,  it  appeared  that  the 
preservative  should  be  dissolved  in  water 
oefore  being  put  into  the  milk,  he  had  not 
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followed  the  directions,  but  had  put  the 
same  into  the  milk  in  a  dry  condition,  with- 
out dissolving  the  same.  Respondent 
stated  he  had  discovered  that  the  preserva- 
tive left  dry  sediment. 

It  was  proved  by  Henry  Brierly,  the 
borough  analyst,  on  behalf  of  the  appellant, 
that  dry  bone  acid  would  dissolve  m  milk, 
but  slowly,  and  would  very  likely  leave  a 
sediment,  but  that  there  was  no  sediment 
in  the  sample  of  milk  in  question  and  what 
he  analysed. 

The  respondent  contended  :  That  the  said 
agreement  was  a  warranty  and  was  a  com- 
plete defence  under  s.  25  of  the  Food  and 
Drugs  Act,  1875. 

The  appellant  contended  :  That  s.  25  of 
the  Act  of  1875  required  the  respondent, 
relying  on  the  said  agreement  as  a  warranty, 
to  prove  also  that  he  had  no  reason  to 
believe  at  the  time  he  sold  it  that  the  milk 
was  other  than  of  the  nature,  substance, 
and  anality  demanded  by  the  appellant, 
and  that  he  sold  it  in  the  same  state  in 
which  he  purchased  it.  That  by  the  defend- 
ant's own  admission  the  milk  in  ouastion 
was  not  in  the  same  state  as  when  he 
purchased  it,  by  reason  of  his  having  added 
matter  thereto,  and  that,  that  the  warranty 
was,  therefore,  not  an  answer  to  the  charge 
and  the  respondent  was  not  entitled  to  be 
dischari^  from  the  said  prosecution. 

The  justices  being  equally  divided  as  to 
whether  the  warranty  constituted,  under 
the  circumstance^  a  defence,  entitling  the 
respondent  to  be  discharged  from  the  said 
prosecution,  the  information  was  dismissed. 

The  question  for  the  opinion  of  the  court 
was,  whether,  upon  the  above  statement  of 
facts,  the  justices  ought  to  have  convicted 
the  respondent  upon  the  information,  and  if 
so,  what  should  be  done  in  the  premises. 

The  analyst's  certificate  was  as  follows : 
I,  the  undersigned,  public  analyst  for  the 
borough  of  Southampton,  do  hereby  certify 
that  I  received  on  June  10th,  1903,  from  the 
above-named  person,  a  sample  of  milk 
marked  "  sample  102 "  for  analysis  (which 
then  weighed  about  six  ounces),  and  have 
analysed  the  same,  and  declare  tne  result  of 
my  analysis  to  be  as  follows  : 

I  am  of  opinion  that  the  said  sample  con- 
tained the  parts  as  under,  as  the  percentage 
of  foreign  ingredients  as  under  : 

Water         -        .        .        .    89-03 

Fat 2*91 

Non-fatty  solids  -        -        -      8*06 


100 


Ash 0-594 


68  J.  P.  287. 

and  I  am  of  opinion  from  the  above  figures 
that  the  sample  is  deficient  in  fat  to  the 
extent  of  at  least  3  per  cent.,  and  contains 
added  water  to  the  aniount  of  5*2  per  cent 
at  least,  below  the  limit  fixed  by  the  Board 
of  Agriculture  under  the  Food  and  Drugs 
Act. 

Observations. 

The  sample  had  not  undergone  any  change 
which  would  interfere  with  the  correctness 
of  the  analysis. 

The  sample  contained  boric  acid  prepara- 
tion as  a  preservative. 

H.  Brieblt. 

The  Sale  of  Food  and  Drngs  Act,  1875 
(38  &  39  Vict.  c.  63),  s.  25  provides :  "If  the 
defendant  in  any  prosecution  under  this 
Act  prove  to  the  .satisfaction  of  the  justices 
or  court  that  he  had  purchased  the  article 
in  question  as  the  same  in  nature,  substance 
and  quality  as  that  demanded  of  him  by  the 
prosecutor  and  with  a  written  warranty  to 
that  effect  that  he  had  no  reason  to  believe 
at  the  time  when  he  sold  it  that  the  article 
was  otherwise  and  that  he  sold  it  in  the 
same  state  as  when  he  purchased  it  he  shall 
be  discharged  from  tne  prosecution  but 
shall  be  liable  to  pay  the  costs  incurred  by 
the  prosecutor  unless  ho  shall  have  given 
due  notice  to  him  that  he  will  rely  on  the 
above  defence." 

Emanuel,  for  the  appellant. — The  respon- 
dent is  not  entitled  to  the  benefit  of  s.  25  of 
the  Sale  of  Food  and  Drugs  Act,  1875.  He 
is  only  entitled  to  rely  on  the  warranty 
with  which  he  bought  the  milk,  if  he  sells  the 
milk  in  the  same  state  as  which  he  purchased 
it.  It  is  clear  from  hiB  own  admission  in 
this  case  that  he  did  not  do  so,  as  he  admits 
having  added  milk  preservative  to  the 
milk. 

Respondent  did  not  appear  and  was  not 
represented. 

Lord  Alyerstone,  C.J. —I  think  this 
case  must  go  back  to  be  heard.  In  previous 
cases  that  have  been  before  us,  I  rather 
think  I  have  mentioned  it,  but  I  have 
certainly  foreseen  that  this  point  mi^ht 
some  day  arise  with  reference  to  the  addition 
of  some  substance  which  had  nothing  at  all 
to  do  with  adulteration.  It  is  quite 
possible  that  that  was  just  the  point  that 
the  Act  of  Parliament  did  not  mean  to  be 
raised,  namely,  that  there  should  not  be  a 
discussion  as  to  whether  what  was  added 
did  effect  adulteration  or  not.  But  be  that 
as  it  may,  in  this  case  there  was  an  attempt 
to  say  that  the  warranty  was  a  defence 
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apon  the  ^ound  that  the  defendant  had 
sold  the  milk  in  the  same  state  as  when  he 

garchased,  hecause  he  had  only  put  in 
oric  acid,  which  had  nothing  to  do  with 
adulteration.  Now,  it  is  perfectly  plain 
that  there  was  a  case  to  be  investigated 
here.  The  analysis  shows  that  there  was 
an  excess  of  water  to  the  extent  of  6  per 
cent,  and  it  seems  to  me,  having  regard  to 
the  case  that  was  stated,  there  was  certainly 
a  case  to  be  investigated  with  reference  to 
circumstances  under  which  this  water  got 
into  the  milk.  Under  those  circumstances 
the  warranty  alone  could  not  afford  a 
defence,  because  something  has  been  added, 
the  effect  of  which  can  only  be  determined 
when  all  the  case  has  been  heard,  and  it  is 
evident  that  the  real  case  to  be  tried  is  not 
the  case  under  s.  25,  but  is  the  case  whether 
there  is  any  defence  under  the  protective 
words  of  8.  6  itself.  I  am,  therefore,  of 
opinion  that,  for  the  purposes  of  this  case, 
the  milk  was  not,  as  shown  to  the  magis- 
trates, sold  and  could  not  have  been  found 
by  them  to  have  been  sold  in  the  same  state 
as  when  the  man  purchased  it,  and  that 
that  being  so,  they  certainly  ou^ht  not  to 
have  held  the  warranty  alone  to  nave  been 
a  defence,  but  ought  to  have  heard  the  case 
on  the  merits  and  then  dealt  with  the  point 
as  to  what  the  actual  effect  of  the  addition 
was.  I  am  clearly  of  opinion  that  the  case 
should  go  back  to  be  heard  on  the  ground 
that  s.  25  did  not  apply,  because  the  milk 
had  not  been  sold  in  the  same  condition  as 
that  in  which  it  had  been  purchased. 

WiLUB,  J. — I  am  of  the  same  opinion.  I 
only  want  to  add  that,  to  my  mind,  s.  25  of 
the  Act  of  Parliament  is  perfectly  plain, 
and  I  cannot  help  thinking  that  what  the 
legislature  really  meant  was,  we  will  not 
have  on  this  defence  of  warranty  any 
question  whether  the  thing  added  to  the 
milk  or  substracted  from  the  milk  has  done 
any  harm  or  not ;  if  you  rely  on  the  warranty 
you  must  show  that  it  was  exactly  what 
you  purchased. 

Kennedy,  J.— I  think  the  matter  is  very 
clear,  and  I  have  some  difficultv  in  under- 
standing how  there  can  be  any  doubt  about 
it.  Section  25  allows  a  defence  to  a  prose- 
cution under  the  Act  if  there  has  been  proof 
to  the  satisfaction  of  the  justices,  that  the 
person  who  is  prosecuted  purchased  the 
article  in  question  as  the  same  in  nature, 
substance  and  quality  as  that  demanded  ot 
him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no  reason 
to  believe  at  the  time  when  he  sold  it  that 
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the  article  was  otherwise,  and  that  he  sold  it 
in  the  same  state  as  when  he  purchased  it.  If 
a  man,  having  purchased  milk,  pours  acid 
into  it^  can  he  say  when  he  sells  it,  plus  the 
acid,  tnat  it  is  in  the  same  state  as  when  he 
purchased  it?  Certainly  not,  and  that  is 
really  this  case. 

Appeal  allowed. 

Solicitors  for  appellant :  Church,  Adams 
and  Prior,  for  Town  Clerk,  Southampton. 
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COUNTY  OF  LONDON  QUARTER  SESSIONS. 


April  22,  1904. 

(Before  W.  R.  McConnell,  Es<i.,  K.C., 
Chairman,  R.  Loveland-Loveland, 
Esq.,  K.C.,  Deputy-Chairman,  Sir  H. 
B.  Poland  and  other  Justices.) 

Guardians  of  Bath  Union  (Appellants) 
V.  Guardians  of  Woolwich  Union 
(Respondents). 

Poor  Law— Settlement — Pauper  lunatic — 
Practice—Appeal— Grounds  of  apneal 
—Service— Lunacy  Act,  1890  (53  Vict, 
c.  5),  8.  306. 

Ujxm  an  aj)peal  a^inst  an  order  of  adjudi- 
cation of  the  settlement  of  a  fxiuper 
lunatic^  the  statement  of  the  grounds  of 
appeal  was  not  sent  with  the  notice 
of  af)pecUy  nor  wa^  the  statement  sent 
within  fourteen  days  of  the  first  day  of 
the  sessions  to  which  the  notice  of  apjteal 
related. 

Held,  nevertheless,  that  the  court  might 
enter  and  resjnte  the  appeal. 

This  was  an  appeal  against  an  order  of  a 
Metropolitiin  police  magistrate,  adjudging 
the  settlement  of  one  Kate  Vallis,  a  pauper 
lunatic,  chargeable  to  the  respondent  union 
within  the  county  of  London,  and  main- 
tained at  the  London  County  Asylum  at 
Cane  Hill,  to  be  in  the  appellant  union. 

On  March  7th,  1904,  the  order  of  adiudi- 
cation  and  the  statement  of  the  grounds  of 
adjudication  were  sent   to    the  appellant 
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union  ;  and  a  copy  of  the  depositions  hav- 
ing been  applied  for  within  three  weeks 
after  that  date,  such  copy  was  duly  sent. 

On  April  12th,  1904,  the  appellant  union 
gave  notice  of  appeal  against  tne  said  order. 
The  notice  of  appeal  was  not  accompanied 
by  the  statement  of  the  grounds  of  appeal. 

On  April  18th,  1904,  the  statement  of  the 
grounds  of  appeal  were  sent  to  the  respon- 
dent union. 

April  20th,  1904,  was  the  first  day  of 
sessions. 

F.  F,  DcUdy  now  appKed  on  behalf  of  the 
appellant  union  that  the  appeal  might  be 
entered  and  respited  until  next  sessions. 

F.  J.  Forder-Lavipard  (with  him  K  W. 
S.  Cox-Sinclair)  for  the  respondent  union 
oppc»ed  the  application  on  the  ground  that 
the  court  had  no  jurisdiction  to  enter  and 
respite  the  appeal.  The  appellants  had 
failed  to  comply  with  the  express  require- 
ments of  s.  306  of  the  Lunacy  Act,  1890, 
which  said  that  "  In  every  case  where  notice 
of  appeal  against  such  order  is  given  the 
appellant  shall,  with  the  notice,  or  fourteen 
days  at  least  before  the  first  day  of  the 
sessions  at  which  the  appeal  is  to  be  tried, 
send  or  deliver  by  post  or  otherwise  to  the 
respondent  a  statement  in  writing  under  his 
hand,  or  where  the  appellants  are  the  guar- 
dians of  a  union,  under  the  hand  of  the 
clerk  to  the  guardians,  of  the  grounds  of  such 
appeal.  .  .  ."  Here  the  grounds  of  appeal 
had  not  been  sent  with  the  notice,  nor 
alternately  within  the  prescribed  time.  The 
appellants  were  therefore  disentitled  from 
having  the  appeal  entered  and  respited. 

He  referred  to  the  similar  provision  in 
8.  81  of  the  Poor  Law  Amendment  Act, 
1834,  upon  an  appeal  from  an  order  of 
removal,  and  relied  upon  the  following  cases  : 
B,  V.  Sussex  JJ,  (1865),  4  B.  &  S.  966  ;  £.  v. 
Shropshire  JJ.  (1838),  8  A.  &  E.  173  ;  B.  v. 
Suffolk  JJ,  (1835),  4  A.  &  E.  319. 

DcUdy,  contra,  referring  to  ss.  305  and 
306  of  the  Lunacy  Act,  1899,  contended 
that,  the  appellants  having  duly  given 
notice  of  appeal,  the  court  might  enter  and 
respite  the  appeal.  The  service  of  the 
grounds  of  appeal  within  the  time  specified 
was  not  a  condition  precedent  to  the  enter- 
ing of  the  appeal.  It  was  for  the  court  to 
say  what  under  the  circumstances  was 
reasonable. 

He  referred  to  the  cases  of  B.  v.  Becorder 
of  Derby  (1850),  20  L.  J.,  M.  C.  44 ;  B.  v. 
Inhabitants  of  KimbolUm  (1837),  6  A.  & 
E.  603. 
228 


68  J.  P.  240. 

The  court  allowed  the  appeal  to  be 
entered  and  respited  to  the  next  sessions, 
subject  to  terms  which  might  then  be  im- 
posed as  to  the  payment  of  costs  by  the 
appellants. 

Solicitors  for  the  appellant  union : 
Pilgrim  and  Phillips,  for  Isaac  Williams, 
Bath. 

Solicitors  for  the  respondent  union: 
Callard  and  Vulliamy 
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KING'S  BENCH  DIVISION. 


February  29,  1904. 

Millard    v.    Balby  -  with  -  Hexthorpe 
Urban  District  Council. 

Public  health— Paving  expenses— Liability 
of  "owner"  of  premises— Change  of 
ownership  after  completion  of  worics 
and  before  demand— "  Owner "  in  de- 
fault—Public Health  Act,  1875  (38  k 
39  Vict.  c.  55),  ss.  150,  257. 

The  appellant  ufos  the  owner  of  certain 
premises  in  JuiU,  1899,  and  had  served 
on  him  as  such  otoner  a  notice  calling 
upon  him  with  the  other  frontagers  to 
sewer,  level,  and  pave  a  certain  street. 
The  local  authority,  in  default  of  com- 
pliance with  such  notice,  did  the  work 
themselves,  and  completed  it  on  Decem- 
ber Ath,  1901.  Formal  notice  of  the 
apportionment  of  the  expenses  of  sucA 
work  loas  served  on  the  appellant  in 
November,  1902,  and  onAlay^th,  1903, 
a  formal  demand  in  writing  was  served 
on  the  appellant,  who  had  in  April, 
1902,  dtuy  sold  and  conveyed  tfie 
premises. 

Held,  that  the  ajfpellant  was  not  liable  to 
pay  such  expenses,  as  he  was  not  the 
otoner  at  the  time  of  the  demand. 

Case  stated  by  the  justices  in  and  for  the 
West  Riding  of  i  orks. 

At  a  court  of  summary  jurisdiction  sitting 
at  the  West  Riding  Court-house,  Doncaster, 
within  the  said  West  Riding,  being  a  petty 
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sessional  court-house,  a  complaint  was  pre- 
ferred by  the  Balby-with-Hexthorpe  Urban 
Disti-ict  Council  (hereinafter  called  the  re- 
spondents) by  Frank  Allen,  their  clerk,  duly 
authorised  in  that  behalf  under  the  pro- 
visions of  the  Public  Health  Act,  1876, 
a^inst  Samuel  Henry  Millard,  of  Carr  Hill, 
BaJby,  in  the  said  Riding,  builder  (here- 
inafter called  the  appellant),  for  that  the 
respondents  having,  m  accordance  with  the 
provisions  in  that  behalf  of  the  said  Public 
Health  Act,  1875^  executed,  or  caused  to 
be  executed,  certain  works,  to  wit,  sewered, 
levelled,  paved,  metalled,  flagged,  chan- 
nelled, and  made  good  a  certain  street, 
called  Carr  Hill  Road,  Balby,  aforesaid, 
within  the  district  of  the  respondents,  not 
being  a  highway  repairable  by  the  inhabi- 
tants at  large,  and  that  the  appellant  was 
owner  and  occupier  of  certain  premises, 
formerljT  a  stable^  sheds,  and  nuildings 
situate  in  Carr  Hill  Roaa  aforesaid,  being 
premises  fronting  or  abutting  upon  Carr 
Hill  Road  aforesaid,  and  that  the  respon- 
dents had  incurred  expenses  to  the  amount 
of  £45  11».  7d.  in  or  aoout  the  execution  of 
the  said  works,  and  that  the  respondents, 
within  six  calendar  months  then  last  past, 
to  wit,  on  May  20th,  1903,  had  duly  served, 
or  caused  to  be  served,  on  the  appellant  a 
notice  in  writing,  demanding  payment  of 
the  said  sum  of  £45  lU.  7(2.,  and  that  the 
said  sum  or  any  part  of  it  had  not  been  paid 
to  the  respondents  by  the  said  owner  or 
occupier  of  the  said  premises  or  by  any 
person  on  behalf  of  them ;  and  that  there 
was  then  due  and  owine  by  the  appellant  to 
the  respondents  the  said  sum  of  £45 11«.  Id., 
together  with  interest  thereon  at  the  rate  of 
five  per  cent,  per  annum  from  the  date  of 
service  of  demand  as  aforesaid,  amounting  to 
the  further  sum  of  7<.  Zd..  which  informa- 
tion was  heard  on  July  25tn,  1903,  when  we 
found  that  the  responaents  were  entitled  to 
recover  from  the  appellant  the  said  sum 
of  £45  11».  7d,  with  interest  as  aforesaid, 
and  made  an  order  directing  payment  thereof 
accordingly. 

Upon  the  hearing  of  the  said  information, 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us  : 
-  That  Carr  Hill  mentioned  in  the  said 
information  was  a  street  not  being  a  high- 
way repairable  by  the  inhabitants  at  large, 
situate  within  the  urban  district  of  Balby- 
with-Hexthorpe,  and  that  on  and  before  June 
8th,  1899,  such  street  was  not  sewered, 
levelled,  paved,  metalled,  flagged,  chan- 
nelled, ana  made  good  to  tne  satisfaction  of 
the  respondents. 
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That  before  June  8th,  1899,  the  respon- 
dents, in  compliance  with  the  provisions  of 
the  Public  Health  Act,  1875,  s.  150,  caused 
plans  and  sections  of  the  structural  works 
intended  to  be  executed  under  the  said 
section,  and  an  estimate  of  the  probable 
cost  thereof,  to  be  prepared  under  the 
direction  of  their  surveyor,  such  plans, 
sections  and  estimates  being  prepared  in 
accordance  with  the  provisions  of  the  said 
enactment,  and  being  deposited  for  inspec- 
tion as  thereby  required ;  and  that  on 
June  8th,  1899,  the  appellant  was  the  owner 
of  certain  premises  fronting,  adjoining  and 
abutting  on  such  parts  of  the  said  street 
called  Carr  Hill  as  required  to  be  sewered, 
levelled,  paved,  metalled,  flagged,  chan- 
nelled, ana  maae  good ;  and  that  on  June 
8th,  1899,  the  respondents  served  upon  all 
the  owners  (including  the  appellant)  of 
premises  fronting,  adjoining  or  abutting  on 
such  parts  of  the  said  street  called  Carr 
Hill  as  required  to  be  sewered,  levelled, 
paved,  metalled^  flagged^  channelled,  and 
made  good,  notices  requiring  such  owners 
to  sewer,  level,  pave,  metal,  flag,  channel, 
and  make  good  such  part  of  the  said  street 
called  Carr  Hill  as  aforesaid,  such  notices 
being  in  the  form  prescribed  by  the  Public 
Health  Act,  1875. 

That  such  notices  were  not  complied  with 
by  the  persons  to  whom  such  notices  were 
addressed,  and  that  after  the  expiration  of 
one  calendar  month  from  the  date  of  such 
notices,  the  respondents  executed  the  works 
mentioned  or  referred  to  therein  (except  as 
hereinafter  stated),  and  that  such  works 
were  completed  on  December  4th,  1901. 

That  in  course  of  the  execution  of  the 
works  mentioned  or  referred  to  in  the  said 
notice,  the  respondents  incurred  certain 
expenses,  and  that  such  expenses  were 
apportioned  by  the  surveyor  oi  the  resi)on- 
dents  upon  the  owners  in  default  (being  the 
persons  who  were  on  December  4th,  1901, 
the  date  of  the  completion  of  the  said  works, 
the  owners  of  premises  fronting,  adioining 
or  abutting  on  such  parts  of  the  said  street 
called  Carr  Hill  as  required  to  be  sewered, 
levelled,  paved,  metalled,  flagged,  chan- 
nelled, and  maide  good^  according  to  the 
frontage  of  their  respective  premises. 

That  on  December  4th,  1901,  the  appel- 
lant was  the  owner  of  certain  premises 
fronting,  adjoining,  or  abutting  on  such 
parts  of  the  said  street  called  Carr  Hill 
as  required  to  be  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and 
made  good  as  aforesaid,  and  that  the 
surveyor  of  the  respondents  duly  appor- 
tionea     upon     the     appellant     and     his 
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said  premises  the  said  sum  of  £45  lis.  7d, 
as  the  proportion  due  from  the  appellant  in 
respect  of  nis  said  premises  of  the  expenses 
incurred  by  the  respondents  in  the  execu- 
tion of  the  said  works. 

That  a  formal  notice  in  writing  of  such 
apportionment  dated  November  18th,  1902, 
was  on  November  24th,  1902,  personally 
served  by  the  respondents  upon  the  appel- 
lant in  accordance  with  the  provisions  of 
the  Public  Health  Act,  1875,  s.  257,  and  the 
appellant  did  not,  within  three  months 
from  the  service  on  him  of  such  notice 
of  apportionment  by  written  notice  dispute 
the  same. 

That  on  May  20th,  1903,  a  formal  demand 
in  writing  for  payment  of  the  said  sura 
of  £45  11«.  *7d,  was  personally  served  by  the 
respondents  upon  the  appellant  in  accor- 
dance with  the  provisions  of  the  Public 
Health  Actj  1875,  s.  257,  and  that  such 
notice  contained  a  claim  for  interest  at  the 
rate  of  ^ye  j)er  cent,  upon  the  said  sum 
of  £45  11«.  7d  from  the  date  of  service 
of  such  notice  until  payment  of  the  said 
sum. 

That  the  appellant  had  not  paid  the  said 
sum  of  £45  11«.  Id.  and  interest  or  any  part 
thereof  before  July  25th,  1903. 

That  on  March  24th,  1902,  the  appellant 
entered  into  a  contract  for  the  sale  of 
his  said  premises  in  Carr  Hill^  and  that  on 
April  25th,  1902,  the  said  premises  were  duly 
conveyed  by  the  appellant  to  John  Smith's 
Tadcaster  Breii^ery  Co.,  Ltd.' 

The  following  evidence  was  adduced  in 
support  of  the  facts  above  stated  to  be 
proved  before  us. 

George  Qledhill  stated  that  he  was  the 
surveyor  of  the  respondents,  and  that  Carr 
Hill  was  a  private  street  witnin  the  district 
of  the  respondents,  and  was  not  a  highway 
repairable  by  the  inhabitants  at  large,  and 
that  before  June,  1899,  the  respondents 
came  to  the  conclusion  that  certain  works 
required  to  be  done  in  Carr  Hill. 

It  was  admitted  by  the  appellant  that  the 
plans,  specifications,  estimates,  etc.,  were  duly 
prepared  and  deposited,  and  that  the  said 
notice  of  June  8th,  1899,  was  duly  served  by 
the  respondents  upon  the  appellant ;  and  that 
on  June  8th,  1899,  the  appellant  was  the 
owner  of  certain  premises  fronting,  adjoin- 
ing, or  abutting  on  such  parts  of  the  said 
street  called  Carr  Hill  as  were  the  subject  of 
the  said  notice,  and  that  the  works  were 
not  executed  by  the  persons  liable  to  execute 
the  same  in  compliance  with  the  said  notice, 
but  the  appellant  did  not  admit  the  service 
of  the  said  notice  upon  all  the  owners 
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affected  thereby  as  alleged  by  the  respon- 
dents. 

Raymond  Augustus  Hall  Tovey  stat^ 
that  he  was  formerly  clerk  to  the  respon- 
dents. He  made  an  abstract  of  every  owner 
of  property,  land  and  houses  in  Can*  Hill. 
When  the  list  was  compiled  notices  were 
prepared  from  it  and  the  notices  were  signed 
oy  nim,  and  on  June  8th,  1899,  he  posted 
the  notices  in  registered  letters  to  all  the 
owners  (every  one  of  whom  had  paid  with 
the  exception  of  the  appellant). 

Georf^  Gledhill  stated  that  after  the 
expiration  of  the  time  specified  in  the  said 
notice,  the  respondents  entered  into  a  con- 
tract with  James  Holmes  for  the  execution 
of  the  work,  and  that  the  work  was  com- 
pleted before  December  4th,  1901.  The 
work  was  done  to  the  satisfaction  of  himself 
and  the  respondents.  The  works  were 
carried  out  according  to  the  specifications, 
plans  and  sections,  with  one  exception,  and 
that  the  exception  referred  to  was  not  one 
of  the  works  mentioned  in  the  notice.  The 
item  referred  to  was  granite  setts  in  the 
middle  of  the  road.  Itliad  been  done  with 
slag  macadam,  4  feet  8^  inches  in  width,  sub- 
stituted for  granite  for  about  100  yards. 
The  substitution  of  macadam  for  granite 
would  be  a  cheajier  way  of  doing' the  work, 
and  would  not  be  so  noisy  as  the  granite. 

It  was  admitted  on  the  part  of  the  appel- 
lant that  certain  exjLienses  nad  been  incurred 
by  the  respondents  in  execution  of  works  in 
Carr  Hill,  and  that  the  apportionment  was 
duly  made,  and  that  the  notice  thereof  \vas 
duly  served  upon  the  appellant  as  herein- 
before mentioned,  and  that  the  amount  appor- 
tioned, if  recoverable  at  all,  was  correct  and 
recoverable  in  full. 

It  was  admitted  by  the  appellant  that  he 
was  the  owner  of  the  premises,  the  subject 
of  the  said  notice,  on  June  8th,  1899  (the 
date  of  the  service  of  such  notice),  and  from 
that  date  up  to  March  20th,  1902.  It  was 
admitted  by  the  appellant  that  the  notice  of 
apiwrtionment  was  duly  served,  and  that 
the  apportionment  waj*  not  disputed  in 
manner  provided  by  the  Public  Health  Act, 
1875,  s.  257. 

It  was  admitted  by  the  appellant  that 
the  apportioned  amount  was  duly  de- 
manded, as  alleged  by  the  respondents. 

It  was  admitted  by  the  appellant  that  he 
had  not  paid  the  said  sum  of  £45  lis.  7d. 
and  interest  or  any  part  thereof. 

On  the  part  of  the  appellant  it  was  con- 
tended that  the  deviation  from  the  said 
notice,  plans,  specifications  and  quantities 
as  hereinbefore  mentioned  was  such  a 
material  alteration  as  to  show  that  the  said 
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work  had  not  been  executed  by  the  respon- 
dents in  compliance  with  the  said  notice  of 
June  8th,  1899;  also  that  there  was  no 
such  sufficient  evidence  as  justified  us  in 
finding  in  law  that  the  said  notice  had  been 
addressed  as  hereinbefore  alleged,  that  the 
said  work  had  been  completed  in  Decem- 
ber, 1901,  or  at  any  other  time  as  alleged, 
or  that  the  appellant  was  such  owner  as 
aforesaid  on  May  aoth,  1903,  as  alleged. 

It  was  further  contended  on  the  part  of 
the  appellant  that  by  law  the  appellant 
was  required  to  be  the  owner  of  the  said 
premises  both  in  December,  1901,  when 
the  said  work  was  found  by  us  to  have 
been  completed,  and  also  on  May  20th, 
1903,  the  day  of  the  date  of  the  said  de- 
mand ;  that  as  we  had  found  as  a  fact  that 
the  appellant  was  not  such  owner  on  May 
20th,  1903,  the  said  complaint  should  have 
been  dismissed  on  that  ground  and  the 
previous  ones  above  mentioned. 

On  the  part  of  the  respondents  it  was 
contended,  m  reply  to  appellant's  defence  : 

That  the  substitution  of  macadam  for 
granite  setts,  as  hereinbefore  mentioned, 
was  not  a  material  deviation  from  the 
plans  ;  that  such  setts  were  not  mentioned 
m  the  notice,  which  had  in  all  respects 
been  strictly  complied  with;  and  that  in 
any  event  the  court  has  no  jurisdiction  to 
inquire  whether  the  expenditure  had  been 
incurred,  and  that  it  was  not  a  good  objec- 
tion to  the  respondents'  claim  that  the 
notice  required  the  street  to  be  paved  in  a 
particular  way,  and  that  the  plans  differed 
from  the  notice  and  the  work  was  done 
from  both  plans  and  notice,  if  such  in  fact 
had  been  the  case,  which  respondents  did 
not  admit. 

In  support  of  this  contention  the  follow- 
ing cases  were  cited  on  behalf  of  the  re- 
spondents: Cook  V.  Ipsvnch  Local  Board 
(1871},  L.  R.  6  Q.  B.  651 ;  35  J.  P.  565  ;  Acton 
Local  Board  v.  Lewsey  (1886),  11  App.  Cas. 
93  :  50  J.  P.  708  :  Kershaw  v.  Corporation 
of  Sheffield  (1887),  51  J.  P.  759. 

That  the  evidence  of  R.  A.  H.  Tovey  as 
to  the  service  of  the  notice  of  June  8th, 
1899,  on  all  the  owners  of  premises  in  Carr 
Hill  had  not  been  contradicted  and  was 
conclusive. 

That  the  eridence  of  the  surveyor  to  the 
councD,  Qeorge  Gledhill,  as  to  the  due 
completion  of  the  work,  was  conclusive,  the 
surveyor  being  the  person  charged  with  the 
duty  of  seeing  that  the  work  was  duly 
completed ;  and,  further,  that  the  court  could 
not  mquire  into  the  fact  of  due  completion 
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or  non-completion  of  the  work  in  accord- 
ance with  the  notice,  or  whether  the  ex- 
penditure had  in  fact  been  incurred,  such 
questions  being  the  subject  of  appeal  to 
tne  Local  Government  Board  unaer  the 
Public  Health  Act,  1875,  s.  268,  within 
twenty-one  days  after  notice  of  the  matter 
of  complaint. 

In  support  of  this  contention  the  fol- 
lowing case  was  cited  on  behalf  of  the 
respondents :  Cook  v.  Ipsioich  Local  Board, 
supra. 

That  appellant  was  on  his  own  admission 
the  owner  of  the  premises  the  subject  of 
these  proceedings  on  June  8th,  1889,  and 
from  tnat  date  up  to  and  including  March 
20th,  1902.  and  that  it  was  not  contended 
that  appellant  was  the  owner  on  May  20th, 
1903. 

That  the  appellant  was  not  recj^uired  bv 
law  to  be  the  owner  of  the  premises  both 
at  the  date  of  completion  of  the  works  and 
at  the  date  of  demand,  but  that  by  virtue 
of  the  Public  Health  Act,  1875,  s.  257,  the 
apportioned  expenses  with  interest  were 
summarily  recoverable  from  the  person 
who  was  the  owner  of  the  premises  at  the 
time  the  works  were  completed  for  which 
such  expenses  had  been  incurred,  and  that 
as  the  appellant  had  been  proved  to  be  the 
owner  at  the  time  the  works  were  com- 
pleted, he  was  liable  to  pay  such  expenses, 
notwithstanding  the  fact  that  the  appellant 
was  not  the  owner  thereof  at  the  date  of 
service  of  demand  therefor.  In  support  of 
this  contention  the  following  case  was 
cited  on  behalf  of  the  respondents  :  Be 
BettewKfTth  and  Bicher^s  Contract  (1888), 
37  Ch.  D.  535  ;  52  J.  P.  740. 

We  were  of  opinion  that  the  respondents, 
in  exercise  of  the  powers  conferred  on  them 
by  the  Public  Health  Act,  1875,  s.  150,  had 
executed  certain  street  works  in  Carr  Hill, 
a  street  within  the  district  of  the  respon- 
dents not  being  a  highway  repairable  by 
the  inhabitants  at  large,  and  that  the  re- 
spondents incurred  certain  expenses  in  the 
execution  of  such  works,  which  expenses 
the  respondents  were  entitled  to  apportion 
upon  and  recover  from  the  owners  of  pre- 
mises fronting  Carr  Hill  aforesaid,  of  which 
the  appellant  was  one,  that  such  expenses 
were  duly  apportioned  and  demanded,  and 
that  all  tlie  provisions  of  the  Public  Health 
Act,  1875,  relative  to  the  matter  at  issue 
had  been  duly  complied  with  by  the  re- 
spondents, and  that  such  facts  as  were 
required  to  be  proved  by  the  respondents 
had  been  dul>r  proved  by  the  evidence  of 
the  several  witnesses  as  hereinbefore  set 
out,  and  that  the  submission  in  point  of 
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law  on  the  part  of  the  respondents  were 
supported  by  the  authorities  cited,  and 
that  the  appellant  was  liable  to  pay  to  the 
respondents  the  sum  of  £45  11«.  7rf.,  the 
amount  apportioned  in  respect  of  his  pro- 
perty, together  with  7«.  Zd,  for  interest 
thereon,  and  £2  11<.,  the  costs  of  these  pro- 
ceedings ;  and  we  accordingly  made  an 
order  for  payment  thereof  by  the  appellant 
by  instalments  of  £6  per  month. 

The  questions  u^n  which  the  opinion  of 
the  said  court  is  desired  are  whether  there  was 
any  evidence  to  justify  us,  the  said  justices, 
in  finding  the  Mwsts  hereinbefore  set  out ; 
and  whether,  if  we  were  justified  in  so 
finding  as  aforesaid,  we  came  to  correct 
determination  and  decision  in  point  of  law  ; 
and,  if  not,  what  should  be  done  in  the 
premises. 

G.  B.  C.  Yarborough. 

L.  T.  Baines. 

J.  W.  Hodgson. 

The  Public  Health  Act,  1876  (38  &  39  Vict, 
c.  55),  s.  150,  provides :  "Where  any  street 
within  anjr  urban  district  (not  being  a  high- 
way repairable  by  the  inhabitants  at  large) 
or  the  carriage-way  footway  or  anv  other 
part  of  such  street  is  not  sewered  levelled 
paved  metalled  flagged  channelled  and 
made  good  or  is  not  lighted  to  the  satisfac- 
tion of  the  urban  authority,  such  authority 
may,  by  notice  addressed  to  the  respective 
owners  or  occupiers  of  the  premises  fronting 
adjoining  or  abutting  on  such  parts  thereof 
as  may  reouire  to  be  sewered  levelled 
paved  metalled  flagged  or  channelled,  or  to 
be  lighted,  require  them  to  sewer  level  pave 
metal  flag  channel  or  make  good  or  to 
provide  proper  means  for  lighting  the  same 
within  a  time  to  be  specified  in  such  notice. 
Before  giving  such  notice  the  urban  author- 
ity shaD  cause  plans  and  sections  of  any 
structural  works  intended  to  be  executed 
under  this  section,  and  an  estimate  of  the 

Srobable  cost  thereof,  to  be  made  under  the 
irection  of  their  surveyor,  such  plans 
and  sections  to  be  on  a  scale  of  not  less 
than  one  inch  for  eighty-eight  feet  for  a 
horizontal  plan,  and  on  a  scale  of  not  less 
than  one  inch  for  ten  feet  for  a  vertical 
section,  and,  in  the  case  of  a  sewer,  showing 
the  depth  of  such  sewer  below  the  surface 
of  the  ground :  such  plans  sections  and 
estimate  shall  be  deposited  in  the  office  of 
the  urban  authority,  and  shall  be  open  at 
all  reasonable  hours  tor  the  inspection  of  all 
persons  interested  therein  during  the  time 
specified  in  such  notice ;  and  a  reference  to 
such  plans  and  sections  in  such  notice  shall 
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be  sufficient  without  requiring  any  copy  of 
such  plans  and  sections  to  be  annexed  to 
such  notice.  If  such  notice  is  not  complied 
with,  the  urban  authority  may,  if  they  tnink 
fit,  execute  the  works  mentioned  or  referred 
to  therein  ;  and  may  recover  in  a  summary 
manner  the  expenses  incurred  by  them  in 
so  doing  from  the  owners  in  default,  accord- 
ing to  the  frontage  of  their  respective 
premises,  and  in  such  proportion  as  is 
settled  by  the  surveyor  of  the  urban  author- 
ity, or  (in  case  of  dispute)  by  arbitration  in 
manner  provided  by  this  Act ;  or  the  urban 
authority  may  by  order  declare  the  expenses 
so  incurred  to  be  private  improvement 
expenses.  The  same  proceedings  may  be 
taken,  and  the  same  powers  may  be  exer- 
cised, in  re8i)ect  of  any  street  or  road  of 
which  a  part  is  or  may  be  a  public  footpath 
or  repairable  by  the  inhabitants  at  large  as 
fully  as  if  the  whole  of  such  street  or  road 
was  a  highway  not  repairable  by  the  inhabi- 
tants at  large." 

Section  257. — "  Where  any  local  authority 
have  incurred  expenses  for  the  repayment 
whereof  the  owner  of  the  premises  Tor  or  in 
respect  of  which  the  same  are  incurred  is 
made  liable  under  this  Act  or  by  any  agree- 
ment with  the  local  authority,  such  expenses 
may  be  recovered,  together  with  interest  at 
a  rate  not  exceeding  five  pounds  per  centum 
per  annum,  from  the  date  of  service  of  a 
demand  for  the  same  till  payment  thereof, 
from  any  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed  for 
which  such  expenses  have  been  incurred, 
and  until  recovery  of  such  expenses  and 
interest  the  same  shall  be  a  charge  on  the 
premises  in  respect  of  which  they  were 
incurred.  In  all  summary  proceedings  by  a 
local  authority  for  the  recovery  of  expenses 
incurred  by  them  in  works  of  private  im- 
provement, the  time  within  which  such  pro- 
ceedings maybe  taken  shall  be  reckoned  from 
the  date  of  the  service  of  notice  of  demand. 
Where  such  expenses  have  been  settled 
and  apportioned  Dv  the  surveyor  of  the  local 
authority  as  payaole  by  such  owner,  such 
apportionment  shall  be  binding  and  con- 
clusive on  such  owner,  unless  within  three 
months  from  service  of  notice  on  him  by 
the  local  authority  or  their  surveyor  of  the 
amount  settled  by  the  surveyor  to  be  due 
from  such  owner,  he  shall  bv  written  notice 
dispute  the  same.  The  local  authority  may, 
by  order,  declare  any  such  expenses  to  be 
pa^rable  by  annual  instalments  within  a 
period  not  exceeding  thirty  years,  with 
interest  at  a  rate  not  exceeding  five  pounds 
per  centum  per  annum,  untu  the  whole 
amount  is  paid ;  and  any  such  instalments 
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and  interest,  or  any  part  thereof,  may  be 
recovered  in  a  summary  manner  from  the 
owner  or  occupier  for  the  time  being  of 
such  premises,  and  may  be  deducted  from 
the  rent  of  such  premises,  in  the  same  pro- 
portions as  are  allowed  in  the  case  of 
private  improvement  rates  under  this  Act.'' 

Igrad  2>am,  for  the  appellant.— The 
question  is  as  to  the  meanmg  of  the  ex- 
pi*e8sion  "owner  in  default''  in  s.  150  of  the 
Public  Health  Act,  1875.  The  appellant 
was  the  owner  of  the  property  at  the  time 
when  the  work  was  done,  out  he  had  sold 
the  propertv  before  any  demand  was  made 
upon  him  for  payment  of  the  apportioned 
expenses.  He  was  not  at  such  time  the 
"owner  in  default."  That  is  clear  from  the 
judgment  of  Cockbubn,  C.J.,  in  B,  v. 
Svnndcm  Local  Board  (1879),  4  Q.  B.  D.  305 ; 
43  J.  P.  431.  The  whole  scheme  of  the  Act  is 
to  throw  the  burden  of  such  pavment  upon 
the  property,  and  the  i)erson  who  is  epjoy- 
ingthe  benefit  of  the  improvement  is  the 
person  who  ought  to  be  called  on  to  pay. 
The  case  of  Jxe  Bettesworth  and  Btcher 
(1888),  37  Ch.  p.  536 ;  52  J.  P.  740,  which 
influenced  the  justices,  is  not  really  in  point. 
That  case  did  not  deal  with  the  recovery  of 
such  expenses  in  a  summary  manner  (as  the 
previoiis  case),  but  merely  decided  that  the 
apportioned  expenses  became  a  charge  on 
the  property  when  the  works  were  com- 
pleted. It  does  not  seem  to  have  occurred 
to  NoKTH,  J.,  that  the  owner  not  in  posses- 
sion might  never  have  had  notice  of  appor- 
tionment, and  if  so.  he  would  not  have  been 
able  to  question  tne  apportionment  under 
s,  257.  The  criticisms  of  North,  J.,  in 
B.  V.  Swindon  Local  Boards  tupra^  are  obiter 
dicta.  [He  also  cited  West  v.  Downman 
(1881),  14Ch.  D.lll.] 

Macmorrany  K.C.  (with  him  •/.  Scholefield)^ 
for  the  respondents.y-The  case  of  Be  Bettes- 
worth  ana  Bicker  is  an  authority  in  the 
respondents'  favour.  In  B.  v.  Stvindon 
Local  Board,  tupra,  (Cockbubn,  C.J.,  did 
not  realise  the  difficulties  that  might  arise 
from  his  decision.  In  Homsey  Local 
Board  v.  Monarch,  Investment  Building 
Society  (1889).  24  Q.  B.  D.  1 ;  53  J.  P.  774, 
it  was  decided  that  such  expenses  became 
a  charge  upon  the  premises  at  the  date  of 
the  completion  of  the  works,  and  the  Statute 
of  Limitations  commenced  to  run  from  that 
date.  If  there  was  a  change  of  ownership 
after  completion  it  might  leave  no  one 
personally  liable  to  the*  local  authority. 
Stock  V.  Meakin,  [1900]  1  Ch.  683,  is  in  the 
respondents'  favour,  and  was  followed  in 
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Surtees  v.  Woodhouse,  [1903]  1  K.  B.  396 ; 
67  J.  P.  232.  There  ia  no  reason  why  a 
person  should  not  be  directly  responsible  to 
the  local  authority.  Section  257  supports 
that  view. 

Israel  Davis,  in  reply. 

Lord  Alveestone,  C.J.—Speaking  for 
myself,  I  have  no  hesitation  in  sayins  that 
if  the  matter  was  res  integra,  I  shoula  have 
very  great  difficulty  in  coming  to  the  con- 
clusion which  is  expressed  by  the  judgment 
of  the  Court  of  Queen's  Bench  in  B,  v. 
Sunndon  LomI  Board,  supra.  It  seems 
to  me  that  if  s.  257  of  the  Public  Health 
Act,  1875,  is  looked  at,  the  person  who 
is  to  pay  is  clearly  defined,  out  I  have 
always  held,  and  still  maintain  the  view 
strongly,  that  where  there  has  been  a  clearly 
expressed  opinion  or  decision  which  is  under 
ordinary  circumstances  binding  on  this 
court,  unless  we  can  see  that  the  judgment 
has  proceeded  on  a  mistake  of  fact  or  that 
the  particular  point  has  not  been  raised,  so 
that  the  opinion  was  clearly  obiter  dictum, 
we  ought  not  to  draw  fine  distinctions.  It 
is  very  important,  because,  as  Mr.  Israel 
Davis  has  pointed  out,  persons  will  act  on 
such  decisions,  and  ought  to  act  on  such 
decisions,  and  they  may  influence  their  con- 
duct to  a  considerable  extent,  and  this  is 
one  of  the  matters  which,  no  doubt,  will  be 
pretty  well  known  by  oersons  dealing  with 
local  government.  Looking  at  the  Svrindon 
Case,  I  must  say  it  is  quite  impossible  to 
hold  that  it  was  a  mere  obiter  dictum  or  not 
a  matter  of  iudgnaent.  The  point  had  been 
raised,  and  tnree  times  over  in  the  judgment 
of  CocKBURN,  C. J.,  he  does  refer  to  it,  and 
adds  the  words  :  "  At  the  time  the  work  is 
completed  and  when  the  money  laid  out 
upon  it  is  demanded  from  him."  Then 
later  on  he  says  :  "  Who  are  the  owners  at 
the  time  the  work  is  completed  and  the 
expenses  demanded,  as  the  persons  upon 
whom  the  local  board  shall  be  able  to  come 
for  the  expenses  1 "  And  later  on  again  he 
says :  "He  is  liable  under  s.  150,  but  if  in 
the  meantime  he  has  ceased  to  be  owner,  he 
cannot  be  said  to  be  the  owner  in  default  at 
the  time  the  money  is  demanded."  Under 
those  circumstances,  I  think  if  this  decision 
is  to  be  questioned  and  varied  in  this  re- 
spect, namely^  by  rejecting  that  part  of  the 
judgment  which  refers  to  the  penod  of  time 
when  the  money  is  demanded  as  distin- 
guished from  the  period  of  time  when  the 
work  is  completed,  as  stated  in  s.  257,  it 
must  be  done  by  tne  Court  of  Appeal.  I 
myself  should  not  have  arrived  at  tne  same 
conclusion,  but  I  think  we  are  bound  by  the 
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decision  in  the  case  of  H,  v.  Swindon  Local 
Board,  supra,  and  ought  to  follow  it. 
Therefore,  this  appeal  will  be  allowed. 

Wills,  J. — I  am  of  the  same  opinion,  and 
I  certainly  entertain  very  strongly  the  view 
my  lord  has  expressed,  that  where  there  is  a 
decision  which  seems  to  cover  the  point  it 
is  better  to  adhere  to  it  than  to  refine  it 
away  because  we  mav  think  it  is  not 
correct  and  to  leave  the  correction  to  be 
made  bv  the  Court  of  Appeal,  especially 
where  the  judgment  is  an  old  one  and  where 
manv  rights  nave  been  created  by  rel^ring 
on  tne  judgment  as  it  stands.  Also,  if  I 
may  take  the  liberty  of  saying  so,  I  entirely 
agree  that  I  should  not  have  come  to  the 
same  conclusion  myself  after  the  full  dis- 
cussion we  have  had,  and  after  considering 
the  sections,  because  it  docs  appear  to  me 
that  the  words  of  s.  257  are  abundantly 
plain,  and  that  they  confer  a  liability  or  an 
inchoate  liabilitv  upon  the  person  who 
happens  to  be  tne  owner  at  tne  time  the 
work  is  completed,  and  at  an^  rate  there  is 
no  liability  for  anything  until  he  has  had 
notice  of  tne  demand  which  is  made  on  him. 
It  is  when  the  demand  is  made  and  the 
notice  is  given.  That  may  perfectly  well 
be,  and  yet  it  does  not  charge  the  person 
upon  whom  the  liability  falls.  It  appears 
to  me  that  he  is  the  person  expressly  defined 
by  s.  267. 

Kennedy,  J. — I  entirely  Agree  with  my 
lord's  judgment.  I  share  with  him  the 
feeling  as  to  what  the  position  of  this  court 
shoula  be,  and,  for  m^  part,  I  (question  the 
correctness  of  the  previous  decision. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Halse, 
Trustram  &  Co.,  for  A.  Muir  Wilson, 
Sheffield. 

Solicitors  for  the  respondents  :  Speechly, 
Mumford  and  Craig,  for  Frank  Allen,  Don- 
caster. 
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February  26,  March  1, 1904. 

(Before  Farwell,  J.) 

Lawson  V,  Reynolds. 

Mayor  as  justice  of  peace—Petty  sessions- 
Municipal  borough  without— Bench  of 
magistrates  or  quarter  sessions — Right 
of  mayor  to  preside  at  petty  sessions 
dealing  with  offence  committed  in 
borou^,  when  summons  signed  by 
county  justice  —  Business  —  County 
business — Municipal  Corporation  Act, 
1882  (45  &  46  Vict.  c.  50),  s.  155. 

In  a  recently  incorporated  borough,  which 
had  not  a  separate  commission  for  the 
peax^e  nor  a  separate  court  of  quarter 
sessions,  and  %n  which  petty  sessional 
courts  were  held  by  the  county  justices 
precisely  in  the  same  manner  as  before 
the  incorporatioTi,  the  biisiness  before  a 
petty  sessions  included  a  summons 
signed  by  a  county  justice  on  an  infor- 
mation against  a  person  for  throwing 
stones  in  the  borough,  and  on  the  com 
being  called  on,  the  mayor  of  the 
borough  claimed  the  right  to  Uucc  the 
chair,  on  the  ground  that  the  business 
was  business  of  the  borough.  The 
justices  present  objected,  and  the  mayor 
brought  an  action  to  obtain  a  declara- 
tion that  he  had  a  right  in  such  a  case 
to  preside. 

Held,  that  the  effect  of  the  issue  of  a  summons 
by  a  county  justice  ukls,  in  such  a  case, 
to  make  the  matter  county  and  not 
borough  Imsinsss,  and  that  in  such  a 
case  the  justices  were  not  cutting  in 
relation  to  the  business  of  the  borough^ 
fffithin  the  meaning  of  the  Municipal 
Corporation  Act,  1882,  s.  155  (the 
business  having  been  already  appro- 
priated as  county  business)  ana  con- 
sequently the  mayor  was  not  entitled  to 
preside,  "  When  a  magisterial  case  has 
been  earmarked  as  county  or  borough 
business  by  the  issue  of  a  suanmcns  to 
appear  before  the  county  or  borough 
justices,  the  county  or  borough  rustics, 
as  the  case  may  be,  have  seisin  of  it,  and 
the  other  body  of  justices,  though  having 
concurrent  jurisdiction,  cannot  iwtercqpi 
such  case" 

Trial  of  action. 

Action  by  the  mavor  of  the  borough  of 
Homsey,  for  a  declaration  that,  under  or 
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by  virtue  of  s.  156  of  the  Municipal  Corpora- 
tion Act,  1882,  he  was  entitled  to  preceaence 
over  all  other  justices,  acting  in  and  for  the 
said  borough,  and  that  he  was  entitled  to 
take  the  chair  at  all  meetings  of  justices 
held  in  the  borough  by  virtue  of  his  office 
of  mayor,  when  the  justices  acting  in  and 
for  the  county^  in  which  the  borough  is 
situate,  were  acting  in  relation  to  the  business 
of  the  said  borough.  The  mayor  of  Homsey, 
the  said  plaintiff  in  the  action,  was  Mr. 
Frederick  William  Lawson,  the  defendants 
were  Mr.  Walter  Reynolds,  Sir  Cory  Francis 
Cory  -  Wright,  baronet,  Messrs.  Henry 
Thomas  Tubbs,  Thomas  Francis  Black, 
James  Dix  Lewis,  and  Arthur  Page  Smith, 
the  ReTerend  Qeorge  Hennessy.  and  Mr. 
Benjamin  Todd,  being  certain  of  tne  justices 
of  the  peace,  for  the  county  of  Middlesex. 
The  facts  of  the  case  were  as  follows :  The 
Municipal  Corporation  Act,  1882  (45  & 
46  Vict.  c.  50),  s.  155,  on  which  the  question 
in  dispute  turned,  thus  provides  : 

Borough  justices. 

"(1)  The  mayor  shall,  by  virtue  of  his 
office,  be  a  justice  of  the  borough,  and  shall, 
unless  disqualified  to  be  mayor,  continue  to 
be  such  justice  during  the  year  next  after  he 
ceases  to  be  mayor. 

**(2)  The  mayor  shall  have  precedence 
over  all  other  justices  acting  in  and  for  the 
borough,  and  be  entitled  to  take  the  chair 
at  all  meeting  of  justices  held  in  the 
borough  at  which  he  is  present  by  virtue  of 
his  oface  of  mayor  ;  except  that  he  shall  not 
by  virtue  of  this  section  have  precedence 
over  the  justices  acting  in  and  for  the 
county  in  which  the  borough  or  any  part 
thereof  is  situate,  unless  when  acting  in 
relation  to  the  business  of  the  borough,  or 
over  any  stipendiary  magistrate  engaged  in 
administering  justice." 

Prior  to  its  incorporation  in  1903,  Hornsey 
was  an  urban  district  and  possessed  an  urban 
district  councU.  By  charter  of  incorporation 
bearing  date  August  17th,  1903,  it  became 
a  municipal  borough,  as  from  November 
9th,  1903.  It  was  not  created  a  borough 
for  quarter  session,  nor  had  it  a  separate 
commission  of  the  peace. 

Prior  to  the  incorporation,  Homsey  was 
vrithin  the  Highgate  petty  sessional 
division  for  the  county  of  Middlesex,  the 
court  house  of  which  was  situate  at  High- 
gate,  a  place  within  the  borough.  The 
plaintiff  was  elected  mayor  of  Homsey  on 
November  9th,  1903.  Prior  to  such  election, 
viz.,  on  November  7th,  1903,  the  acting 
town  clerk  of  Horasev  wrote  to  the  clerk  to 
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the  justices  of  the  Highgate  petty  sessions, 
drawing  his  attention  to  the  fact  that  the 
mayor  of  Hornsey  would  bv  virtue  of  his 
office,  under  the  Municipal  Corporations 
Act,  1882,  s.  155,  be  a  justice  of  the  Dorouch, 
and  that  he  would  be  entitled  under  tne 
Local  Government  Act,  1894,  s.  22,  to  act  as 
a  justice  of  the  peace  for  the  county  of 
Middlesex  during  his  period  of  office  as 
mayor.  The  acting  town  clerk  further 
stated  that  the  new  mayor  would  have 
precedence  and  be  entitled  to  take  the  chair 
at  all  meetings  of  the  justices  held  in  the 
borough  at  which  he  might  be  present  in 
virtue  of  his  office  as  mayor,  when  acting  in 
relation  to  the  business  of  the  borough. 
The  mayor  on  his  election  at  once  claimed 
to  exercise  the  right  so  claimed ;  but  the 
justices  objected,  contending  thatinaborough 
without  a  separate  commission  the  mayor 
acts  with  the  county  justices  "in  and  for 
the  county"  and  not  "in  and  for  the 
borough,"  and  that  there  could  be  no  busi- 
ness of  the  borough  "connected  with  the 
administration  of  justice  in  a  borough  and 
without  a  separate  commission  of  the  peace, 
and  that  wnen  sitting  at  Highgate  the 
county  justices  were  within  the  meaning 
of  the  Municipal  Corporation  Act,  1882, 
s.  155  (2),  acting  in  and  for  the  county  in 
which  the  borough  is  situate,  and  therefore 
that  the  mayor  had  no  precedence.  A  con- 
siderable correspondence  took  place  between 
the  two  clerks  and  also  between  them  and 
the  Home  Office.  On  November  25th,  1903, 
at  a  special  meeting  of  the  justices  of  the 
peace  of  the  Highgate  division,  the  following 
resolution  and  minute  was  passed : 

**  The  justices  are  not  prepared  to  admit 
the  right  of  the  mayor  to  take  the  chair 
during  the  hearing  of  cases  arising  within 
the  borough. 

"The  justices  intimated  that  they  were 
prepared  to  consider  any  claim  made  on 
behfidf  of  the  mayor  to  take  the  chair  in 
respect  of  any  specific  business  arising  with- 
in the  boroujB^h. 

"  The  justices  desire  it  to  be  clearly  under- 
stood that  the  difference  is  one  of  principle 
only  and  must  not  be  regarded  as  a  hostile 
course." 

On  December  4th,  1903,  the  town  clerk 
of  Homsey  wrote  to  the  clerk  to  the  jus- 
tices of  the  Highgate  petty  sessions,  that 
the  mayor  would  be  present  and  would 
claim  to  take  the  chair,  and  that  if  the 
right  was  challenged  he  would  be  obliged 
to  establish  his  claim  by  an  action.  At  the 
petty  sessions  on  the  9tn  instant  the  mayor 
was  present,  and  the  business  before  the 
court  included  an  information  laid  against 
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one,  Gerald  Herman,  for  throwing  stones,  on  a 
summons  against  tne  said  Geiald  Herman 
signed  by  a  county  justice.  On  the  case 
being  called  on,  the  mayor  claimed  to  take 
the  chair,  on  the  ground  that  the  oflFence 
had  been  committed  within  the  borough. 
The  justices  objected,  and  accordingly  tne 
present  action  was  brought. 

Macmorrany  K.C.,  and  E,  Beaumont^  for 
the  plaintiff.— Section  155  of  the  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
must  be  considered  in  connection  with  the 
older  statute,  the  Municipal  Corporations 
Act  Reform  Act  (5  &  6  Will.  4  c.  76),  s.  57. 
That  last-named  Act  only  provided  that 
the  mayor  should  have  precedence  in  all 
places  within  the  borough,  and  it  was  held 
by  the  Queen's  Bench  (ex  parte  Mayor  of 
Birmingham  (1860),  30  L.  J.  Q.  B.  2 ; 
3  L.  T.  270 ;  24  J.  P.  712)  that  the  words  re- 
ferred to  the  mayor's  social  rank,  and  not 
to  his  magisterial  authority ;  but  s.  155  of 
the  Municipal  Corporations  Act,  1882,  pro- 
vides :  "  The  mayor  shall  have  precedence 
over  all  other  justices  acting  in  and  for 
the  borough,  and  be  entitled  to  take  the 
chair  at  all  meetings  of  justices  held  in  the 
borough  at  which  he  is  present  by  virtue  of 
his  office  of  mayor;  except  that  he  shall  not 
by  virtue  of  this  section  have  precedence 
over  the  justices  acting  in  and  for  the 
county  in  which  the  borough  or  any  part 
thereof  is  situate,  unless  when  acting  in 
relation  to  the  business  of  the  borough." 
It  is  clear  that  these  words  refer  to  prece- 
dence on  the  magisterial  bench.  In 
boroughs  like  this,  in  which  there  are  no 
quarter  sessions  and  no  commission  of  the 
peace,  the  mayor  and  the  ex-mayor,  as 
borough  justices  ex  officio  under  ss.  154  and 
155,  have  concurrent  jurisdiction  with  the 
county  justices.  In  fact,  they  are  county 
justices  with  their  powers  limited  to  a 
special  locality,  namely,  the  borough 
{Mayor  of  ReigaU  v.  Hart  (1868),  L.  R. 
3  Q.  B.  244,  248  ;  32  J.  P.  342).  This  case 
shows  the  meaning  of  s.  155  (2),  and  it 
follows  that  the  case  here  being  borough 
business  was  not  within  the  exception,  and 
that  the  mayor  was  entitled  to  preside, 
inasmuch  as  the  justices  were  acting  in 
relation  to  "borough  business."  The  only 
point  that  remains  is  as  to  the  meaning 
of  the  expression  "  borough  business."  We 
submit  that  it  means  any  business  arising 
out  of  something  that  has  been  done 
in  the  borough.  They  referred  to  17  & 
18  Vict.  c.  20,  ss.  2,  16:  R,  v.  Whittles 
(1849),  13  Q.  B.  248;  Wiis^m  v.  Strugnell 
(1881),  7  Q.  B.  D.  548 ;  45  J.  P.  831. 
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Warmington^  K.C.,  DanckwertSy  R.C., 
and  EiLstace  IIill8.—VndeT  s.  155  (2)  of  the 
Municipal  Corporations  Act,  1882,  the  mayor 
has  no  right  to  preside  at  petty  sessions. 
He  has  the  right  to  act  as  a  magistrate  for 
the  borough  with  the  ex-mayor,  and  in  this 
case  he  may  be  assisted  by  county  justices. 
At  petty  sessions  the  justices  are  meeting 
to  deal  with  the  business  of  petty  sessions 
and  not  borough  business.  It  does  not 
make  a  case  borough  business  because  it 
relates  to  an  offence  committed  in  the 
borough.  The  expression  used  in  s.  155 
is  "  business  of  the  borough  " ;  it  does  not 
say  "offences  committed  and  matters 
arising  within  the  borough."  The  Muni- 
cipal Corporations  Act  in  dealing  with  the 
question  was  mainly  declaratory  of  the 
existing  law.  To  see  this  it  is  only  neces- 
sary to  consider  the  position  of  borough 
justices  who  could  be  appointed  by  rwal 
charter  (27  Hen.  8,  c  24)  {Blankley  v.  Win- 
Stanley  (1789),  3  T.  R.  279 ;  B,  v.  Sains- 
bury  (1791).  4  T.  R.  451  ;  B,  v.  Amas  (1819), 
2  B.  &  Aid.  533).  The  Act  in  question 
assumes  this,  section  154  is  concerned 
with  a  borough  that  has  no  quarter  ses- 
sions. The  following  sections  (ss.  156 — 160) 
deal  with  the  appointment  of  a  separate 
commission  of  the  p^ice,  and  provide  for 
county  and  borough  justices  having  their 
old  concurrent  common  law  iurisdiction. 
Section  155  (1)  is  concerned  with  a  borough 
that  has  no  separate  commission  of  tne 
peace.  It  follows,  therefore,  that  s.  155  (2) 
makes  the  mayor  and  ex-mayor  only 
borough  justices.  The  exception  deals 
with  such  a  case  as  the  present,  which 
was  petty  sessional  business.  The  meeting 
in  this  case  was  one  for  petty  sessional, 
that  is  county,  business.  The  county  jus- 
tices had  seisin  of  the  case,  and  the  mayor 
could  not  intercept  it  so  as  to  make  it 
borough  business 

Ma>cmorran,  K.C.,  in  reply. 

Cur,  adv.  vult. 

Farwell,  J.,  delivered  the  following 
written  judgment :  The  mayor  of  Homsey 
claims  a  declaration  that  he  is  entitled,  by 
virtue  of  s.  155  of  the  Municipal  Corpora- 
tions Act,  1882,  to  precedence  over  all 
justices  of  the  peace  lor  the  county  when 
sitting  at  petty  sessions  within  the  borouffh 
and  acting  in  relation  to  the  business  of  tne 
borough  under  the  following  circumstances : 
The  trough  of  Hornsey  fonns  part  of  the 
county  of  Middlesex,  and  was  incorporated 
by  royal  charter  of  August  17th,  1903.  The 
plaintiff  was   duly  elected  mayor  of  the 
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borough  on  November  9th,  1903,  and  haa 
taken  the  oath  of  allegiance  and  the  judi- 
cial oaths  required  to  be  taken  by  a  justice 
of  the  peace  for  the  borough  and  also  by  a 
iustice  of  the  peace  for  the  county.  The 
Dorough  has  not  a  separate  court  of  quarter 
sessions,  nor  has  it  a  separate  commission 
of  the  peace,  and  the  county  justices  con- 
tinue to  hold  petty  sessional  courts  for  the 
Highgate  division  in  exactly  the  same  way 
as  they  held  them  before  the  incorporation, 
and  their  jurisdiction  is  in  no  way  abridged 
or  affected  by  the  incorporation.  The 
question  turns  on  the  true  construction  of 
8.  155  of  the  Municipal  Corporations  Act, 
1882,  which  is  as  follows:  "(l)  The  mayor 
shall,  by  virtue  of  his  office,  be  a  justice 
for  the  borough,  and  shall,  unless  dis- 
qualified to  be  mayor,  continue  to  be  such 
a  justice  during  the  next  year  after  he 
ceases  to  be  mayor.  (2^  The  mayor  shall 
have  precedence  over  all  other  justices  act- 
ing in  and  for  the  borough,  and  be  entitled 
to  take  the  chair  at  all  meetings  of  justices 
held  in  the  borough  at  which  ne  is  present 
by  virtue  of  his  office  of  mayor;  except 
that  he  shall  not  by  virtue  of  this  section 
have  precedence  over  the  justices  acting  in 
and  for  the  county  in  which  the  borough 
or  any  part  thereof  is  situate,  unless  when 
acting  in  relation  to  the  business  of  the 
borough,  or  over  any  stipendiary  ms^strate 
engaged  in  administering  justice."  The  Act 
obviously  contemplates  that  the  mayor  will 
sit  with  the  county  justices,  and  gives  him 
the  right  to  take  the  chair  at  all  meetings 
of  justices  held  in  the  borough  at  which  he 
is  present  virtute  officii,  and  not  merely  at 
meetings  of  borough  justices,  for,  having 
re^rd  to  the  exception,  I  cannot  read 
"justices"  as  if  it  were  "such  justices." 
This  right  to  attend  meetings  of  the  county 
justices  \a  in  accordance  with  the  general  law 
as  laid  down  in  B.  v.  Anws  (1819),  2  B.  &  A. 
533,  and  stated  by  Lord  Blackburn  in 
M(wor  of  ReigaU  v.  Hart  (1868),  L.  K. 
3  Q.  B.  244,  at  p.  248,  that  in  a  borough 
where  there  is  no  court  of  quarter  sessions 
and  no  non-intromittant  clause  in  the 
charter  (which  is  this  case),  the  justices 
of  the  borough  have  no  exclusive  juris- 
diction within  the  borough  and  no  junsdic- 
tion  beyond  the  borough,  but  act  in  ease 
and  in  aid  of  the  county  justices,  so  far 
as  they  act  upon  what  are  at  the  same  time 
borough  and  county  offences,  and  all  acts 
that  tne  borough  justices  can  do  can  be 
done  by  the  county  justices.  The  county 
justices  and  the  borough  justices  have 
exactly  the  same  powers  and  authorises, 
but  we  ambit  of   the   exercise  of  such 
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powers  is  different— that  of  the  county 
justices  includes,  and  that  of  the  borough 
justices  is  limited  to,  offences  committed 
within  the  borough.  They  may  act  together 
{per  Lord  Kenyon,  R,  v.  Sainsbwry  (1791), 
4  T.  E.  456),  and  the  county  justices  can- 
not lawfully  exclude  the  borough  justices 
{R,  V.  Williamson  (1891),  7  T.  L.  R  534), 
and  the  county  justices  can,  if  they  please, 
sit  with  the  borough  justices  in  petty  ses- 
sions for  the  borough  and  dispose  of 
borough  business.  This  brings  me  to  the 
consideration  of  the  exception.  I  observe 
that  the  sub-section  begins  by  giving  pre- 
cedence and  the  right  to  take  the  chair, 
while  the  exception  specifies  precedence 
only,  and  I  do  not  forget  that  under  the 
Act  5  ife  6  Will.  4,  c.  76,  it  was  held  that 
words  giving  precedence  only  applied  to 
social  and  not  to  magisterial  precedence 
e.g.,  ExtHirte  Mayor  oj  Birmingham  (1860) 
30  L.  J.  Q.  B.  2 ;  but  I  do  not  think  it 
is  possible  so  to  limit  the  exception,  having 
regard  to  the  reference  to  business.  The 
next  question,  to  my  mind,  is.  What  is 
meant  by  "the  business  of  the  Dorough"? 
The  facts  in  the  present  case  and  on  which 
alone  I  express  an  opinion  are  as  fol- 
lows :  On  December  9th,  1903,  the  county 
justices  for  the  oetty  sessional  division  of 
Highgate  sat  at  Hornsey  in  petty  sessions. 
The  business  of  the  court  included  an  infor- 
mation laid  against  Qerald  Herman  for 
throwing  stones  within  the  borough  on  a 
summons  against  Herman  signed  by  a 
county  justice.  On  the  ca.se  being  called 
on  the  mayor  claimed  the  right  to  take  the 
chair,  on  the  ground  that  he  was  entitled  so 
to  do  on  all  cases  in  which  the  offence  had 
been  committed  within  the  borough.  His 
right  was  not  admitted,  and  this  action  is 
brought  to  establish  such  right.  I  am  of 
opinion  that  the  mayor  has  no  such  right. 
Tne  court  was  sitting  as  a  petty  sessional 
division,  not  as  petty  sessions.  The  sum- 
mons was  granted  by  a  county  justice,  and 
the  county  justices  had  full  jurisdiction  to 
deal  with  the  case.  The  fact  that  if  there 
were  a  mayor  and  ex-mayor,  so  as  to  consti- 
tute a  quorum,  they  could  nave  sat  in  petty 
session^  see  R.  v.  Whittles  (1840),  13  Q.  B., 
254,  and  have  granted  a  summons  to  bring 
the  prisoner  before  them  does  not  make  the 
trial  of  this  offence  business  of  the  borough. 
It  was,  in  fact,  business  of  the  county,  and 
not  the  less  so  because  it  might  in  certain 
events  have  been  dealt  with  as  business  of 
the  borough.  Even  if  there  were  a  quorum 
of  borough  justices,  they  could  not  as  such 
try  the  case  after  the  jurisdiction  of  the 
county  justices  had  attached.    When  a  case 
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has  once  been  earmarked  as  county  business 
or  borough  business  by  the  issue  of  a  proper 
summons  to  appear  before  the  county  or  the 
borough  triJDunal,  as  the  case  may  be,  the 
county  justices  or  the  borough  justices,  as 
the  case  may  be,  have  seisin  of  it,  and  the 
other  body  of  justices,  although  having 
concurrent  jurisdiction,  cannot  intercept  the 
case.  The  question  before  me  is  governed, 
in  my  opinion,  by  the  decision  of  the  court 
of  King's  Bench  in  R.  v.  Sainsbury  (1791), 
4  T.  R  451  that  where  two  sets  of  magistrates 
have  a  concurrent  jurisdiction  and  one 
appK>ints  a  meeting  to  grant  ale  licenses 
their  jurisdiction  attaches  so  as  to  exclude 
the  others,  although  both  might  sit  together. 
In  that  case  the  mayor  and  some  of  the 
aldermen  of  the  city  had  by  charter  juris- 
diction in  South wark,  but  as  the  charter 
contained  no  non-intromittent  clause  the 
justices  of  Surrev  had  a  concurrent  juris- 
diction. Lord  Kenyon,  at  p.  456  says: 
''But  another  question  has  arisen  and 
which  is  proper  should  be  settled — Whether 
it  be  legal  (for  whether  it  be  decent  or 
decorous  no  person  can  doubt)  for  two 
different  sets  of  magistrates,  havinj^  con- 
current jurisdiction,  to  run  a  race  m  the 
exercise  of  any  pert  of  their  jurisdiction  ? 
It  is  of  infinite  importance  to  the  public 
that  the  acts  of  magistrates  should  not  only 
be  substantially  good,  but  also  that  they 
should  be  decorous.  The  facts  in  this  case 
are  shortly  these  :  Some  of  the  justices  for 
the  county  of  Surrey,  having  before  them 
the  statute  of  26  Gteo.  2,  and  knowing  that 
the  licenses  ought  to  be  granted  on  a  certain 
day  and  time,  appointed  a  day— September 
4th — for  licensing  alehouses  in  this  oivision, 
on  which  day  they  accordingly  held  their 
meeting  ;  and  certain  of  the  magistrates  of 
the  City  of  London,  who  in  general  are 
competent  to  this  purpose^  appointed 
anotner  meeting  on  a  subsequent  dav.  But 
the  jurisdiction  of  the  justices  wno  had 
appointed  the  first  meeting  had  attached 
before  this  time,  not,  indeed,  so  as  to  exclude 
the  city  justices  from  acting  at  the  first 
meeting,  for  they  might  all  have  acted 
together,  but  it  excluded  the  city  justices  of 
their  jurisdiction  to  act  on  the  subsequent 
day.  On  the  general  question,  therefore,  I 
am  clearly  of  opinion  that  the  Surrey 
justices  and  the  magistrates  for  the  cit^ 
nave  a  co-ordinate  jurisdiction  within  this 
district  ]  and  that  tne  meeting  of  the  city 
justices  in  this  case  was  illegal,  the  jurisdic- 
tion of  the  other  magistrates  having  first 
attached."  In  my  opinion  the  mayor  m  tiie 
case  before  me  could  not  issue  a  summons 
against,  or  hold  a  petty  sessions  for  the 
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borough  on,  a  prisoner  already  summoned 
before  the  county  justices,  because  the  juris- 
diction of  the  latter  had  already  approi>riated 
it  as  county  business,  and  by  parity  of 
reasoning  he  cannot  be  heard  to  intervene 
and  say  that  it  is  borough  busin&w  for  the 
purpose  of  founding  upon  it  a  claim  to  take 
the  chair  at  a  meeting  of  the  county  justices 
sitting  for  the  petty  sessional  division  to  try 
it  It  was,  in  fact,  ab  initio  and  remuned 
throughout  county  business.  In  the  same 
way,  if  there  were  a  borouf^h  petty  s^eions 
ana  the  summons  had  requiroa  the  prisoner 
to  attend  there,  the  county  justices  could 
not  have  intercepted  it,  and  if  they  had 
chosen  to  sit  at  the  borough  sessions  the 
mayor  would  have  taken  tne  chair.  The 
result  is  that  the  action  fails  and  is  dismissed 
with  costs. 

Action  diimissecL 


Solicitor  :  L.  J.  Tatham. 
Solicitor :  Richard  Nicholson. 
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March  1,  1904. 

Alton  Ubban  Distsigt  Council  v.  Spiceb. 

Public  health -y  General  district  rate  — 
Sporting  rights  —  Arable,  meadow, 
pasture  grounds  and  woodlands  — 
Occupation  for  shooting  purposes  — 
Assessment— Rating  Act,  1874  (37  & 
38  Vict.  c.  54),  ss.  3,  6  (2)— Public 
Health  Act,  1875  (38  &  39  Vict  c.  56), 
ss.  211,  256. 

The  respondent  rented  the  shooting  rights 
over  certain  land,  being  arable,  meadow 
or  pasture  ground  and  woodlands  in 
the  district  of  the  appellants,  A  genercd 
district  rate  having  been  made,  the 
respondent  claimed  to  be  liaMe  to  pay 
one/owrth  part  of  the  full  amount 
assessed  on  his  sporting  rights  by  virtue 
of  the  exception  in  s.  211  of  the  Public 
health  Act,  1875. 

Held,  that  the  respondent  wu  not  the  occu- 
pier of  land  used  as  arable,  meadow  or 
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pasture  ground  or  woodland,  but  was 
the  occupier  of  a  special  incorporeal 
hereditament  made  rateable  by  the 
Bating  Act,  1874,  and  wa^,  there/ore, 
liable  for  the  full  amount  of  the 
rate. 

Case  stated  by  justices  in  and  for  the 
county  of  Hants. 

A  complaint  was  preferred  by  the  appel- 
lants against  the  respondent  for  recovery  of 
a  general  district  rate  made  March  26th 
1903, at  Is.  lid.  in  the  pound,  rateable  value 
£56.  on  sporting  rights  over  land. 

The  respondent  rented,  and  had  rented 
for  many  years,  the  shooting  over  certain 
lands,  being  arable,  meadow  and  i)asture 
lands  and  woodlands,  situate  within  the 
appellants' jurisdiction. 

The  rate  was  properly  made  and  was  good 
on  the  face  of  it,  and  had  been  duly 
demanded  from  the  respondent,  but  the 
resjMndent  had  never  been  in  the  habit  of 
paying  more  than  one-fourth  thereof.  He 
therefore  declined  to  pay  the  whole  rate, 
but  made  a  legal  tender  of  one-fourth, 
which  was  refused. 

In  March,  1895,  the  predecessors  of  the 
appellants  entered  a  complaint  for  the 
recovery  from  the  respondent  of  the  general 
district  rate,  but  it  was  decided  by  the 
court  of  summary  jurisdiction  that  the 
respondent  was  under  s.  211  (1)  (b)  of  the 
Public  Health  Act,  1875,  onlv  liaole  to  be 
assessed  in  respect  of  his  right  of  sporting 
over  the  arable,  meadow  and  pasture  land 
and  woodlands  in  the  proportion  of  one- 
fourth  part  of  the  net  annual  value  thereof, 
and  that  decision  had  never  been  questioned 
on  appeal. 

It  was  contended  on  behalf  of  the  appel- 
lants that  the  justices  had  no  jurisdiction, 
and  that  the  rate  on  the  fcuce  of  it  having 
been  duly  made,  their  duties  were  purely 
ministerial,  and  they  were  obliged  to  make 
an  order  on  the  respondent  for  the  full 
amount.  The  justices'  attention  was  called 
to  8. 256  of  the  Public  Health  Act,  1875,  and 
to  the  words,  "  if  no  sufficient  cause  for  non- 
payment is  shown  the  court  may  make  an 
order  ..."  and  also  to  £.  v.  Barclay 
or  Essex  JJ. ;  Ex  parte  Weaver  (1881). 
8  Q.  B.  D.  206,  and  to  the  judgment  ot 
Cave,  J.,  where  he  decided  that  upon  a 
proceeding  before  justices  to  enforce  pay- 
ment of  a  general  district  rate  it  Ls  com- 
petent to  justices  to  hear  objections  to  the 
mode  of  assessment,  inasmuch  as  it  affects 
their  right  to  enforce  the  rate. 
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The  justices  accordingly  decided  that  they 
had  jurisdiction  to  abjudicate,  and  they 
overruled  the  obiection  token  by  the  appel- 
lants. After  hearing  the  parties,  they 
decided  that  the  sporting  right  on  the 
arable,  meadow,  piasture  land  and  wood- 
lands was  properly  assessable  only  in  the  pro- 
portion of  one-fourth  part  of  the  net  annual 
value  thereof,  and  as  legal  tender  had  been 
made  of  this  fourth  part,  they  refused  to 
make  any  order  on  the  complaint 

The  Rating  Act,  1874  (37  &  38  Vict.  c.  54), 
s.  3,  provides :  "  .  .  .  The  Poor  Rate 
Acts  shall  extend  to  the  following  heredita- 
ments in  like  manner  as  if  they  were  men- 
tioned in  the  Poor  Relief  Act,  1601 ;  that 
is  to  say,  ...  (2)  to  rights  of  fowling, 
of  shootinff,  of  taking  or  killing  game  or 
rabbits,  and  of  fishing,  when  severed  from 
the  occupation  of  the  land. 

Section  6  (1).  — "Where  any  right  of 
fowling  or  of  shooting  or  of  taking  or  killing 
game  or  rabbits,  or  of  fishing  (hereinafter 
referred  to  as  a  right  of  sporting)  is  severed 
from  the  occupation  of  the  land  and  is  not 
let,  and  the  owner  of  such  right  receives 
rent  for  the  land,  the  said  right  shall  not  be 
separately  valued  or  rated,  but  the  gross 
and  rateable  value  of  the  land  shall  be 
estimated  as  if  the  said  right  were  not 
severed;  and  in  such  case,  if  the  rateable 
value  is  increased  by  reason  of  its  being  so 
estimated,  but  not  otherwise,  the  occupier 
of  the  land  may  (unless  he  has  specifically 
contracted  to  pay  such  rate  in  the  event  of 
an  increase)  deduct  from  his  rent  such 
portion  of  any  poor  or  other  local  rate  as  is 
paid  by  him  in  respect  of  such  increase; 
and  every  assessment  committee,  on  the 
application  of  the  occupier,  shall  certify  in 
the  valuation  list  or  otherwise  the  fact  and 
amount  of  such  increase. 

"(2)  Where  any  right  of  sporting,  when 
severed  from  the  occupation  of  the  land  is 
let,  either  the  owner  or  the  lessee  thereof, 
according  as  the  persons  making  the  rate 
determine,  may  be  rated  as  the  occupier 
thereof." 

The  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  s. 211  (l)(b), provides  :  "The 
owner  of  any  tithes,  or  of  any  tithe  commu- 
tation rentcnarge,  or  the  occupier  of  any 
land  used  as  arable,  meadow  or  pasture 
ground  only,  or  as  woodlands  [orchards 
allotments],  market  gardens  or  nursery 
grounds,  and  the  occupier  of  any  land 
covered  with  water,  .  .  .  shall  be  assessed 
in  respect  of  the  same  in  the  proportion 
of  one-fourth  part  only  of  such  net  annual 
value  thereof." 
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FootCy  K.C.  (with  him  S.  H,  Emanuel 
and  W,  C,  Bernard),  for  appellants. — The 
justices  ^ere  wrong.  By  the  Rating  Act, 
1874  (37  &  38  Vict.  c.  54),  ss.  3,  6  (2), 
sporting  rights  were  first  made  rateable. 
Ilie  right  ol  sporting  is  an  incorporeal  here- 
ditament, and  there  is  no  proviso  that  such 
hereditaments  shall  be  rated  at  only  one- 
fourth  of  their  net  annual  value.  A  person 
who  has  the  sporting  right  is  not  "the 
occupier  of  land  used  as  arable,  meadow  or 
pasture  ground  only,  or  as  wooalands,"  who, 
under  s.  211  of  the  Public  Health  Act,  1875. 
is  entitled  to  be  rated  at  only  one-fourth  of 
the  net  annual  value.  He  occupies  it  for 
the  purpose  of  shooting,  and  thus  using  the 
incorporeal  hereditament  he  has  no  right  to 
I)artial  exemption  with  respect  to  it.  [He 
cited  Eyton  v.  Overseers  of  Mold  (1880), 
6  Q.  B.  to.  13 ;  44  J.  P.  748.] 

M,  M,  Ma^cnaahteUy  for  the  respondent. — 
It  is  contended  that  where  the  sporting 
right  is  severed  from  the  occupation  of  the 
land,  as  in  the  present  case,  tne  holder  of 
such  sporting  right  is  only  to  be  called  on  to 
pav  rates  on  one-fourth  of  the  net  annual 
value,  but  where  such  sporting  right  is  not 
severed,  no  deduction  will  be  allowed.  Tlie 
holder  of  the  sporting  right  does  occupy  the 
arable,  meadow  or  pasture  ground  and 
woodlands.  He  is  an  occupier  for  rating 
purposes,  and  so  ought  to  oe  allowed  the 
benefit  given  by  s.  211  of  the  Public  Health 
Act,  1875,  to  occupiers  of  such  land.  [He 
cited  Holywell  Union  v.  Halkyn  Drainage 
Co.,  [1895]  A.  C.  117  :  59  J.  P.  56a] 

Lord  Alverstone,  C.J. — There  is  a  cer- 
tain attraction  about  the  argument  for  the 
respondent  in  this  case^  that  a  man  cannot 
exercise  his  sporting  rights  without  going 
upon  the  land,  and  to  that  extent  being  an 
occupier  of  it.  But  on  looking  at  the 
statutes,  I  think  the  case  is  perfectly  clear. 
Before  the  passing  of  the  Rating  Act,  1874 
(37  &  38  Vict.  c.  54),  sporting  rights,  as  such, 
were  not  rateable,  but  the  fact  that  there 
were  shooting  rights  was  allowed  to  be  used 
as  showing  that  the  land  had  an  enhanced 
value.  Then  came  the  Act  of  1874,  s.  3  (2). 
which  provided  that  poor  rates  shall  extend 
"To  rights  of  fowling,  and  of  shooting  of 
taking  or  killing  game  or  rabbits,  and  of 
fishing,  when  severed  from  the  occupation  of 
the  land."  That  Act,  therefore,  created  a 
new  rateable  hereditament,  which,  on  the 
face  of  it,  was  independent  from  the  ordin- 
ary occupation  of  the  land.  Under  that 
Act,  therefore,  the  respondent  cannot  con- 
tend that  he  should  not  be  rated  in  respect 
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of  the  sporting  right  rented  by  him,  for 
8.  6  (2)  of  the  same  Act  provides  that 
"  Where  any  right  of  sporting,  when  severed 
from  the  occupation  of  the  land  is  let, 
either  the  owner  or  the  lessee  thereof, 
according  as  the  persons  making  the  rate 
determine,  may  be  rated  as  the  occupier 
thereof."  Then  came  the  Act  of  1875. 
which  provided  that  the  occupier  of  land 
used  as  arable,  meadow  or  pasture  ground 
only,  or  as  woodlands,  should  only  be  rated 
in  the  proportion  of  one-fourth  of  the  net 
annual  value  thereof.  The  respondent  can- 
not, in  mj;  judgment,  bring  himself  within 
that  proviso,  and  I  think,  therefore,  the 
magistrates  were  wrong  in  allowing  the 
deduction  in  this  case,  and  that  the  appel 
lant  ought  to  be  assessed  at  the  full  annual 
value  of  his  sporting  rights. 

Wills,  J. — I  am  .of  the  same  opinion.  I 
think  the  use  of  the  word  "occupier"  in 
s.  6  (2)  of  the  Act  of  1874,  where  it  says  the 
holder  of  such  siK)rting  right  may  be  rated 
as  the  "  occupier,"  is  due  to  the  fact  that 
the  greater  part  of  the  law  of  rating  is  based 
on  occupation,  and  that,  therefore,  under 
the  Act  of  1874,  sporting  rights  were  to  be 
considered  as  subjects  of  occupation  and 
liable  to  be  rated.  But  the  holder  of  shoot- 
ing rights  is  onlv  a  statutory  occupier,  and 
it  cannot  be  said  that  he  occupies  anv  land 
as  arable,  meadow  or  pasture  ground  only, 
or  woodlands,  within  tne  words  of  s.  211  of 
the  Public  Health  Act,  1875. 

Kekicedy,  J.— I  agree. 

Appeal  allowed 

Solicitors  for  the  appellants:  Church, 
Adams  and  Prior,  for  W.  B.  Trimmer, 
Alton. 

Solicitors  for  the  respondent:  Cunliffes 
and  Davenport,  for  Bailey  and  White, 
Winchester. 
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KING'S    BENCH    DIVISION. 


March  2,  1904. 
Wing  v.  Epsom  Urban  District  Council. 

Public  health — Nuisance  order — Signature 
by  one  justice  insufficient  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55), 
88.  96,  251,  and  Sched.  4,  Form  C— 
Summary  Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  88.  12,  14— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict 
c.  49),  88.  29,  31 — Summaiy  Jurisdiction 
Rules,  1886,  r.  31,  Consolidated  Form, 
No.  19. 

An  order  of  justices  for  the  abatement  of  a 
nuisance  under  s,  96  of  the  Public 
Health  Act,  1875,  miut  be  dravm  up  m 
writing,  and  must  be  signed  by  two 
justices,  at  least,  who  were  present  and 
took  part  in  the  hearing  ana  determina- 
tion of  the  COM,  and  semble  it  should  be 
served  upon  the  defendant 

Case  stated  by  the  court  of  quarter 
sessions  for  the  county  of  Surrey. 

At  the  midsummer  quarter  sessions  for 
the  county  of  Surrey,  three  appeals  by 
Walter  James  Wing  (hereinafter  called  "the 
appellant")  against  three  orders  made  by 
the  court  of  summary  jurisdiction,  sitting  at 
Epsom,  in  the  said  county,  on  the  coniplaint 
of  the  Urban  District  Council  of  Epsom 

i hereinafter  called  "  the  respondents  '*)  were 
leard.  Each  of  the  said  orders  was  made 
by  the  said  court  of  summary  jurisdiction 
on  the  appellant,  under  s.  96  of  the  Public 
Health  Act,  1875,  as  bein^  the  owner,  with- 
in the  meaning  of  the  said  Act,  of  certain 
premises,  situated  at  Garden  Cottages, 
Epsom,  aforesaid.  The  court  of  quarter 
sessions,  after  hearing  the  said  appeals 
toother,  by  consent  upon  the  merits,  dis- 
missed them,  subject  to  this  case. 

1.  The  appellant  is  the  owner,  within  the 
meaning  of  the  Public  Health  Act,  1875, 
and  lessee  of  certain  premises  situate  at 
Nos.  1  to  20,  Garden  Cottages,  Epsom, 
aforesaid,  within  the  district  of  the  respon- 
dents, of  which  fourteen  years  of  the  term 
of  the  appellant's  lease  are  still  unexpired. 

2.  In  or  about  the  months  of  March  and 
April,  1903,  the  respondents  relaid  the  sewer 
with  which  the  drains  of  the  said  premises 
were  connected,  and  the  respondents  served 
three  notices  upon  the  appellant  alleging  a 
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nuisance  existing  in  respect  of  the  said 
drains,  and  requiring  the  same  to  be  abated 
and  certain  works  to  be  executed. 

3.  The  appellant  did  not  comply  with  the 
said  notices,  or  any  of  them,  and  three  com- 
plaints, relating  to  the  said  alle^^d  nuisance 
were  tliereupon  made  to  a  justice  of  the 
peace,  and  such  justice  issued  three  sum- 
monses, requiring  the  appellant  to  appear 
before  the  court  of  summary  jurisdiction 
sitting  at  Epsom,  aforesaid.  On  the  hear- 
ing of  the  said  summonses,  on  April  20th, 
1903,  both  parties  being  then  present,  the 
said  orders  were  made  by  the  said  court  of 
summary  jurisdiction,  three  justices  being 
then  present  and  taking  part  in  the  said 
hearing  and  determination,  and  subse- 
quently, on  April  27th,  1903,  the  appellant 
served  the  respondents  with  notice  of  appeal 
against  each  of  the  said  orders  as  having 
been  made  by  his  Majesty's  justices  of  the 
peace,  acting  m  and  for  the  said  division  of 
Epsom,  and  setting  forth  in  each  such 
notice,  amongst  other  grounds  of  appeal,  that 
the  order  appealed  from  was  bad  on  the  face 
of  it,  and  on  the  said  April  27th,  1903,  the 
appellant  duly  entered  into  three  several 
recognisances  as  required  by  law  for  the 
prosecution  of  his  said  appeals,  copies 
whereof  are  hereto  annexed^  and  are  to  be 
taken  as  part  of  this  case.  The  said  orders 
were  on  J  une  2nd,  1903,  served  on  the  apel- 
lant  by  the  respondents  and  each  of  the 
said  original  orders  was  duly  delivered  to 
the  clerk  of  the  peace,  prior  to  the  hearing 
of  these  appeals.  The  following  is  an  exact 
copy  of  one  of  the  said  original  orders,  and 
is  in  the  same  terms  in  all  respects  as  the 
order  served  on  the  appellant : 

"In  the  county  of  Surrey. 
"  Petty  sessional  division  of  Epsom. 
"  Before  the  court  of  summary  jurisdiction 
sitting  at  Epsom  the  20th  day  of  April  1903 
complaint  was  made  on  the  9th  day  of  April 
1903  by  Edward  Robert  Capon  of  Bromley 
Hurst,  Church  Street,  Epsom  inspector  of 
nuisances  to  the  Epsom  Urban  District 
Council,  that  in  or  on  certain  premises 
situated  at  15,  14,  13,  12  and  11  Garden 
Cottages,  Epsom  aforesaid,  in  the  district 
under  the  Public  Health  Act  1875  of  the 
Epsom  Urban  District  Council,  the  follow- 
ing nuisance  then  existed,  viz.  a  nuisance 
arising  from  want  or  defective  construction 
of  structural  conveniences,  that  is  to  say, 
arising  from  leaky  drains  also  drains  not 
being  intercepted  from  sewer  the  discharge 
of  sink  wastes  into  closet  pans  the  absence  of 
ventilation  to  drains  defective  flushing 
cistern  in  each  closet  and  rain  water  pipe 
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connected  directly  with  sewer  and  that 
Walter  James  Wing  (hereinafter  called 
"the  defendant)  is  the  owner  of  the 
premises  on  which  the  said  nuisance  arises. 
On  hearinff  the  said  complaint  it  is  ordered 
that  the  defendant  within  six  weeks  from 
the  service  of  this  order  or  a  true  copy 
thereof  according  to  the  said  Act  do  take 
out  the  existing  branch  drains  and  construct 
new  drains  witn  stoneware  pipes  with  water- 
tight cement  joints  laid  to  proper  falls  in 
beds  of  cement  concrete  properly  intercepted 
from  sewer  provided  with  efficient  ventila- 
tion with  cast  iron  pipes  of  a  diameter  not 
less  than  four  inches  aisconnect  sink  wastes 
from  closet  pans  and  cause  same  to  discharge 
into  the  open  over  a  trapped  stoneware 
gully  which  shall  be  connected  with  the 
sewer  so  that  the  same  shall  no  longer  be  a 
nuisance  or  injurious  to  health  as  afore- 
said. 

"  Dated  the  20th  day  of  April  1903. 

"(Signed)    William  R.  G.  Farmer  (l.8.) 
"Justice  of  the  peace  for  tne 
county  aforesaid.** 

4.  Each  of  the  other  of  the  said  original 
orders  was  in  exactly  the  same  terms  and 
was  under  the  hand  and  seal  of  the  said 
William  R.  G.  Farmer  as  the  order  herein- 
before set  out,  and  each  of  the  other 
of  the  said  orders  served  on  the  appel- 
lant as  aforesaid  was  in  exactly  the  same 
terms  and  was  under  the  hand  and  seal  of 
the  said  William  R.  G.  Farmer,  &s  the  order 
hereinbefore  set  out,  save  that  each  of  the 
said  orders  referred  to  different  premises  in 
the  same  street 

5.  It  was  contended  for  the  appellant  that 
each  of  the  orders  was  bad  ana  ought  to  be 
quashed,  inasmuch  as  each  order  was  made 
under  the  hand  and  seal  of  one  justice  of 
the  peace  only. 

6.  It  was  contended  for  the  respondents 
that  each  of  the  said  orders  was  valid.  We 
were  of  opinion  that  each  of  the  said  orders 
was  valid  and  overruled  the  appellant's  con- 
tention, and  we  afterwards  heard  the  said 
appeals  together  by  consent  upon  the  merits 
and  dismissed  them  with  costs. 

If  the  court  should  be  of  opinion  upon  the 
facts  stated  that  we  were  ri^nt  in  overruling 
the  appellant's  said  contention,  and  in  hold- 
ing that  the  said  orders  were  valid,  our 
order  is  to  stand,  but,  if  not,  each  of  the 
said  orders  is  to  be  quashed  and  each  of  the 
said  appeals  is  to  be  allowed  with  costs. 


Geo.  Cave, 

Chairman. 


68  J.  P.  S6». 

F,  Law,  K.C.  (with  him  W,  W.  Mcuc- 
kenzie\  for  the  appellant. — The  decision  of 
Quarter  sessions  was  wrong.  By  s.  251  of 
the  Public  Health  Act,  1876,  the  court  of 
summary  jurisdiction  when  hearing  and 
determining  a  complaint  under  this  Act 
shall  be  constituted  of  two  or  more  jus- 
tices in  petty  sessions,  etc.  And  by  s.  317 
the  schedules  shall  be  read  and  have  effect 
as  part  of  this  Act,  and  the  forms  con- 
tained in  Sched.  4  or  forms  to  the  like 
effect,  varied  as  circumstances  r^uire,  may 
be  used  and  shall  be  sufficient  Tnese  were 
complaints  under  s.  95  of  the  Act,  and  the 
orders  were  made  under  s.  96,  but  not  in 
Form  C  of  Sched.  4.  That  form  purports 
to  be  under  the  hands  and  seals  of  two 
justices.  There  is  nothing  on  the  face  of 
the  order  to  show  that  it  was  made  by  two 
justices.  The  Summary  Jurisdiction  Acts 
do  not  help  the  defect  ISection  12  of  the 
Summary  Jurisdiction  Act,  1848,  expressly 
enacts  that  every  complaint  to  which  it  is 
applicable  shall  be  neard,  tried,  deter- 
mined and  adjudged  by  one  or  two  or  more 
justice  or  justices  as  shall  be  directed  by 

3n  which  sucn 


the  Act  of  Parliament  uip 
complaint  shall  be  framed.  And  by  s.  14 
orders  shall  be  drawn  up  by  the  justice  or 
justices  in  proper  form  under  his  or  their 
nand  and  seal  or  hands  and  seals.  In 
Labalmandtere  v.  Frost  (1869),  28  L.  J. 
M.  C.  155  ;  23  J.  P.  698,  an  order  drawn  up 
in  Form  K  (1)  under  the  Summary  Juris- 
diction Act,  1848,  was  held  bad  on  the  face 
of  it  for  not  adjudging  the  complaint  to  be 
tnie.  That  shows  that  matters  of  sub- 
stance must  be  inserted,  though  not  in  the 
statutory  form. 

H,  Avory,  K.C.  (with  him  S,  O.  Lnshing- 
tan  and  Svnnbume  IlanhamX  for  the  re- 
spondents. —There  is  no  doubt  but  that  the 
case  was  heard  and  determined  by  two 
justices.  Both  the  recognisance  and  the 
notice  of  appeal  show  that  The  app^l 
was  against  the  verbal  order  pronounced  in 
court  There  is  nothing  in  s.  66  of  the 
Public  Health  Act,  1875,  requiring  an  order 
under  it  to  be  in  writing,  nor  is  there  any- 
thing in  s.  98  requiring  service  of  an  order 
on  the  defendant.  This  writing  is  for  the 
purposes  only  of  entry  at  quarter  ses8ion& 
oecause  petty  sessions  is  not  a  court  of 
record,  and  the  signature  of  one  justice  is 
sufficient  for  authentication.  A  penalty 
might  be  recovered  from  the  defendant  in 
many  cases  where  no  order  had  ever  been 
drawn  up  at  all.  This  order  follows 
Form  19  of  the  Consolidated  Forms  under 
the  Summary  Jurisdiction  Rules,  1886, 
r.  31.    Those  rules  and  forms  were  made 
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under  s.  39  of  the  Sammary  Jurisdiction 
Act,  1879j  aa  extended  by  s.  12  of  the  Sum- 
mary Junsdiction  Act,  1884. 

Lord  Alyebstone,  C.  J.— If  I  could  have 
seen  my  way  to  prevent  this  appeal  suc- 
ceeding I  should  have  been  glad  to  do  so, 
because  it  seems  to  me  that  there  are  no 
merits  on  the  side  of  the  appellant.    An 
important  legal  principle  is,  nowever,  in- 
volved in  the  pomt  which  has  been  taken 
on  his  behalf,  and  we  must  decide  this  case 
in  accordance  with  that  principle.    I  have 
always  understood  that  one  object  of  re- 
quiring orders  to  be  drawn  up  is  for  the 
purposes   of  appeal;  that  on  the  appeal 
Deing  heard,  if  tne  order  is  bad  on  the  face 
of  it,  exception  may  be  taken  to  it.    But  if 
Mr.  Avery  could  have  satisfied  me  that  the 
only  reason  for  requiring  the  signature  of  a 
justice  to  a  written  order  of  a  court  of  sum- 
mary jurisdiction  was  for  the  purpose  merely 
of  verifying  it  as  a  record  of  the  verbal 
order  of  the   court,  and  that  it  was  not 
necessary  that  any  written  order  should  be 
drawn  up  for  service  on  the  defendant,  I 
should  have  been  glad  to  have  decided  in 
his  favour.    The  words  of  the  statute  in 
question,  however,  are  too  strong  for  me 
to  take  that  view.    Section  96  of  tne  Public 
Health   Act,  1875,   enacts  that  the  court 
may    order    the  defendant   to   abate   the 
nuisance  "within  a  time  specified  in  the 
order."    That  points  to  an  order  in  writing. 
And  in  this  particular  case  the  time  speci- 
fied was  "  within  six  weeks  of  the  service 
of    this  order,"  showing  that  the  justices 
themselves  regarded  the  written  order  as 
that  which  was  binding  on  the  defendant. 
Then  s.  251  of  the  same  Act  requires  that  a 
case  of  this  kind  shall  be  heard,  tried,  de- 
termined and   adjudged   by  two  justices. 
That  was  done  in  this  instance.    But  s.  317 
and  Form  C  of  Sched.  4  of  the  Act  also  point 
to  the  signature  of  the  order  by  two  justices. 
The  only  thing  that  enables  Mr.  Avery  to 
contend  that  the  written  order  is  merely 
for  purposes  of  record  is  the  provision  con- 
tained m  s.  14  of  the  Summary  Jurisdiction 
Act,    1848.  as   to   filing   it   amongst   the 
records  or  the  court  of  quarter  sessions. 
I  remember,  however,  pointing  out  in  Com- 
miasioner  of  Police  for  the  Metropolis  v. 
Donovan,  [1903]  1  K.  B.  895  :  67  J.  P.  147. 
that  the  minute  or  memorandum  spoken  of 
in  that  section  from  which  the  order  is 
afterwards  drawn  up  is  apparently  intended 
for  the  use  of  the  parties,  because  no  fee  is 
to  be  paid  ;  and  if  the  minute  is  for  the  use 
of  the  parties,  why  not  the  order  also  1 
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The  order  may  be  made  under  circum- 
stances under  which  it  is  essential  that  the 
party  should  be  served  with  a  copy  of 
it  in  writing,  and  it  is  not  a  sufficient 
answer  to  tne  objection  taken  here  that 
the  defendant  had  knowledge  of  what  the 
justices  ordered  him  to  do,  and  that  there 
were  two  justices  at  least  present  at  the 
hearing  and  determination  of  the  case. 
This  appeal  must  be  allowed,  but  without 
costs. 

Wills,  J.— I  am  of  the  same  opinion. 
When  one  looks  at  Form  C  in  Sched,  4 
of  the  Public  Health  Act,  1875,  it  is  clear 
that  orders  made  under  s.  96  are  intended 
to  be  served  on  the  defendant,  and  there- 
fore must  be  in  writing  and  drawn  up  for 
that  purpose.  For  the  operative  part  of 
that  torm  says  :"  We  ...  do  order  the 
said  owner  [or  occupier,  or  A,  B.'\  within 
[specify  the  time]  from  the  service  of  this 
order  or  a  true  copy  thereof  according  to 
the  said  Act,"  etc.  And  I  am  not  pressed 
by  the  argument  that  there  may  be  an  order 
to  do  a  thing  instanter  before  there  is  time 
for  an  order  to  be  drawn  up.  Now,  if  the 
order  is  to  be  in  writing  it  ought  to  show 
on  the  face  of  it  that  it  is  a  good  order.  I 
am  satisfied  that  the  signature  is  required 
to  the  order  not  merely  for  verification  but 
as  an  essential  part  of  the  order  to  show 
who  made  it.  and  in  a  case  of  this  kind 
the  Public  Health  Act,  1875,  requires  that 
the  order  should  be  made  by  at  least  two 
justices.  It  is  argued  that  because  the 
forms  authorised  by  the  Summary  Juris- 
diction Acts  appear  to  contemplate  signa- 
ture by  one  justice  only,  that  makes  this 
order  good.  Form  19  ot  the  Consolidated 
Forms  under  the  Summary  Jurisdiction 
Acts  and  Rules  is,  however,  a  purely  general 
form,  and  applicable  to  some  cases  m  which 
one  signature  is  sufficient.  And  r.  31  of 
the  Summary  Jurisdiction  Rules,  1886, 
simply  says  that  the  forms  in  the  schedule 
(of  which  that  is  one),  or  forms  to  the  like 
effect,  may  be  used  with  such  variations 
as  circumstances  may  require.  This  is  a 
case  in  which  the  circumstances  do  require 
a  variation,  viz.,  signature  by  at  least  two 
justices. 

Kennedy,  J.,  agreed. 

Appeal  dismissed  vnthout  costs. 

Solicitors  for  the  appellants :  Spencer, 
Gibson  &  Son. 

Solicitors  for  the  respondents  :  Lyell  and 
Betenson,  for  E.  G.  Wilson,  Epsom. 
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March  4,  1904. 

Hill  v,  Pannifer  and  Others. 

Poor  rate — Non-payment— Sum  under  £20 
—Distress— oale—"  Reasonable  charges 
of  selling''— Distress  (CostsJ  Act,  1817 
(57  Geo.  3,  c.  93,  and  sched.)— Distress 
(Costs)  Act,  1827  (7  &  8  Geo.  4,  c.  17' 
—Distress  for  Rates  Act,  1849  (12  " 
13  Vict.  c.  14),  8.  1. 

A  toarrant  under  12  ^  13  Vict,  c.  14,  vhib 
obtained  by  the  respondents^  directing 
them  to  make  a  distress  of  the  goods 
of  ths  appellant^  and  to  sell  the  same 
%f  within  the  spojce  of  five  days  after 
the  distress  the  sum  of  £1  then  due  and 
owing  by  the  appellant  in  respect  of 
the  poor  rate  and  the  further  sum  of 
5s.  Ic^.,  the  cost  of  obtaining  the  war- 
ranty were  not  duly  paid  by  the  appel- 
lant. The  appellant  paid  the  amount 
claimed  less  Is.  of  the  amou/nt  due  for 
poor  rate.  The  respondents  sold  the 
appellani^s  qoods  to  satisfy  the  unpaid 
balance  of  the  rate,  and  gave  the  appel- 
lant a  statutory  notice  of  costs  and 
charges  6m  required  by  57  Geo,  3,  c.  93, 
including  auctioneer's  charges  14«. 

Held,  that  the  respondents  were  not  limited 
to  the  costs  and  charges  a^  provided  by 
57  Geo,  3,  c.  93,  as  applied  to  a  levy  for 
poor  rate  by!  dh8  Geo,  4,  c.  17,  but  that 
the  respondents  were  entitled  to  deduct 
the  "  reason/ible  charges  of  selling"  as 
provided  by  12  <k  13  Vict,  c,  14,  «.  1. 

Case  8tat<Hl  by  justices  in  and  for  the 
county  of  Suffolk. 

On  September  24th,  1903,  a  complaint 
was  heard  before  the  petty  sessional  court 
at  Hadleigh.  wherein  the  appellant,  Robert 
William  Hill,  alleged  that  the  respondents, 
or  some  or  one  of  them,  having  sold  or 
caused  to  be  sold  certain  goods  of  the  ap- 
pellant to  satisfy  a  poor  rate  for  the  parish 
of  Bildeston,  in  the  county  of  Suffolt,  and 
certain  costs  and  charges  levied  by  distress 
upon  the  goods,  on  or  about  July  28th, 
1903,  levied  and  received  from  the  appel- 
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lant  and  retained  and  took  from  the  pro- 
duce of  such  goods  sold  greater  costs  and 
charges  than  are  mentioned  and  set  down 
in  the  schedule  to  the  Distress  (Costs)  Act, 
1817  (67  Geo.  3,  c.  93),  to  wit,  a  charge  ot 
14«.  for  the  expenses  of  an  "auctioneer," 
contrary  to  the  provisions  of  that  statute 
and  of  the  Distress  (Costs)  Act,  1827  (7  k 
8  Geo.  4,  c.  17),  and  tne  Distress  for  Rates 
Act,  1849  (12  &  13  Vict.  c.  14). 

Upon  the  hearing  of  the  complaint  it  was 
proved  that  the  respondent,  Robert  Pannifer, 
is  assistant  overseer,  and  the  other  respon- 
dents, Gumsey  and  Shipo,  overseers  of  the 
poor  for  the  parish  of  Budeston. 

On  July  2nd,  1903,  Pannifer  obtained 
from  two  justices  a  warrant  of  distress 
a^inst  the  appellant,  directing  him  to  make 
distress  of  the  goods  of  the  appellant  and 
to  sell  the  same  if  within  tne  space  of 
five  days  after  making  the  distress  uie  sum 
of  £1  then  due  and  owing  from  the  appel- 
lant in  respect  of  poor  rate  and  the  furtner 
sum  of  6s,  \d,,  the  costs  of  obtaining  the 
warrant,  were  not  duly  paid  by  the  appel- 
lant. Pannifer  made  distress  upon  the 
goods  and  demanded  the  payment  of  the 
amount  set  out. 

On  July  13th  the  appellant  paid  the 
amount  claimed  except  Is,  of  the  amount 
due  in  respect  of  poor  rate,  and  that  sum 
he  declined  to  pay. 

On  July  28th,  1903,  Pannifer  sold  the 
appellant's  ^oods  to  satisfy  the  unpaid 
balance  of  the  rate,  and  after  the  sale  he 
gave  the  respondent  a  statutory  notice  of 
costs  and  charges  as  required  bv  57  Geo.  3, 
c.  93.  The  sum  realised  by  the  sale  was 
£1  5«.,  from  which  the  respondent  took  and 
retained,  in  addition  to  the  sum  of  \s,  for 
the  rate,  the  following  costs  and  charges  : 
Levy,  Zs, ;  taking,  keeping,  and  use  of 
room,  etc.,  6«.  Zd,  -  auctioneer,  14<.,  and 
^id  the  balance  of  M,  to  the  appellant 
The  sum  of  14«.  was  one  third  ot  a  fee 
of  two  guineas  paid  by  the  respondent  to 
an  auctioneer  in  respect  of  the  sale  at  one 
time  of  the  goods  of  the  appellant  and  two 
other  ratepayers  against  whom  distress 
warrants  had  been  granted.  In  all  these 
matters  Pannifer  acted  under  the  authority 
of  the  other  respondents. 

It  was  contended  before  the  magistrates 
by  the  appellant  that  the  costs  and  charges 
to  which  the  respondents  were  entitled 
were  limited  by  the  Distress  (Ck>sts)  Act, 
1817  (57  Geo.  3,  c.  93),  as  applied  to  the 
levy  of  a  distress  in  respect  of.  poor  rates 
by  the  Distress   (Costs)  Act,    1827   (7  k 
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8  Qeo.  4,  c.  17),  and  that  the  charge  of  14<. 
for  the  auctioneer's  fee  was  an  excessive 
and  illegal  charce.  The  appellant  further 
contended  that  the  Distress  for  Rates  Act, 
1849  (12  &  13  Vict.  c.  14),  did  not  entitle 
the  respondents  to  reimburse  themselves  by 
appropriating  any  higher  or  other  costs 
or  charges  than  those  which  were  autho- 
rised by  67  Geo.  3,  c.  93,  as  applied  to  pro- 
ceedings for  the  recovery  of  poor  rates. 

On  behalf  of  the  respondents  it  was  con- 
tended that  the  words  of  the  Distress  for 
Rates  Act,  1849  (12  &  13  Vict.  c.  14),  s.  1. 
and  the  express  provisions  of  the  warrant  of 
distress  which  cited  those  words,  entitled 
them  (notwithstanding  the  earlier  provisions 
of  the  Distress  (Costs)  Act,  1817  (57  Geo.  3, 
c.  93),  and  the  Distress  (Costs)  Act,  1827  (7  & 
8  Creo.  4,  c.  17) )  to  deduct  and  retain  from 
the  proceeds  oi  the  sale  of  the  appellant's 
gooos  costs  and  charges,  to  wit,  in  the 
words  of  the  Act,  *'  the  reasonable  charges 
of  selling,^  in  excess  of  and  other  tlmn 
those  specified  in  the  schedule  to  the  Dis- 
tress ((Josts)  Act,  1817  (57  Qeo,  3,  c.  93),  and 
that  the  last-mentioned  statute  must  be 
considered  to  be  pro  tanto  revoked  and 
amended. 

The  justices  were  of  opinion  that  the 
respondents'  contention  was  right,  and  they 
found  that  the  charge  of  14«.  was  a  reason- 
able and  proper  charge  and  one  which  by 
law  could  properly  be  made  in  the  circum- 
stances of  the  case,  and  therefore  they 
dismissed  the  complaint  with  costs,  but 
stated  this  case  for  the  opinion  of  the 
court  on  the  question  of  law  raised  by  the 
proceedings. 

The  Distress  (Costs)  Act,  1817  (57  Geo.  3, 
c  93),  s.  1,  provides  that  from  and  after 
the  passing  of  this  Act  "  No  person  whatso- 
ever making  any  distress  for  rent,  where  the 
sum  demanded  and  due  shall  not  exceed  the 
sum  of  £20  for  and  in  respect  of  such  rent, 
nor  any  person  whatsoever  employed  in  any 
manner  in  making  such  distress  or  doing 
any  act  whatsoever  in  the  course  of  such 
distress  or  for  carrying  the  same  into  effect, 
shall  have,  take,  or  receive,  out  of  the  pro- 
duce of  the  goods  or  chattels  distrained  upon 
and  sold,  or  from  the  tenant  distrained  on,  or 
from  the  landlord,  or  from  any  other  person 
whatsoever,  an^  other  or  more  costs  and 
charges  for  and  in  respect  of  such  distress,  or 
any  matter  or  thing  done  therein,  than  such 
as  are  fixed  and  set  forth  in  the  schedule 
hereunto  annexed,  and  appropriated  to  each 
act  which  and  shall  have  oeen  done  in  the 
course  of  such  distress    .    .    . 
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Schedule  of  the  limitation  of  costs  and 
charges  on  distresses  for  small  rents  : 

£   «.  d. 
Levying  distress        -        -        -030 
Man  in  possession  per  dav        -    0    2    6 
Appraisement,  whether  by  one 
oroker  or  more,  sixpence  in 
the  pound  on  the  value  of  the 


Stamp  —  the  lawful  amount 
thereof. 

All  expenses  of  advertisements, 
if  any  such    -        -        -        -    0  10    0 

Catalogues,  sale,  and  commis- 
sion, and  delivery  of  goods, 
one  shilling  in  the  pound  on 
the  net  produce  of  the  sale." 

By  the  Distress  (Costs)  Act,  1827  (7  & 
8  (Jeo.  ^  c.  17),  the  Act  57  Geo.  3,  c.  93,  was 
extendea  to "  .  .  .  any  distress  or  levy 
which  shall  be  made  for  any  land  tax,  assessed 
taxes,  poor's  rates,  church  rates,  tithes,  high- 
ways rates,  sewer  rates,  or  any  other  rates, 
taxes,  impositions,  or  assessments  whatever, 
in  all  cajses  where  the  sum  demanded  and 
due  for  or  in  respect  of  such  taxes,  rates, 
tithes,  assessments,  or  impositions  shall  not 
exceed  the  sum  of  £20,  and  in  all  cases  where 
the  whole  of  the  several  sums  sought  to  be 
levied  by  distresses  taken  for  different  pur- 
poses at  the  same  time  shall  not  exceed  the 
sum  of  £20 ;  and  that  such  costs  and  charges, 
and  no  other,  shall  be  taken  and  payable 
as  the  costs  and  charges  of  the  levy  and 
disposition  of  such  distress ;    .    .    ." 

The  Distress  for  Rates  Act,  1849  (12  k 
13  Vict.  c.  14),  s.  1,  provides :  "It  shall  be 
lawful  hereafter  for  all  justices  of  the  peace, 
if  in  their  discretion  they  shall  so  think  fit 
in  any  warrant  of  distress  they  shall  make 
and  issue  for  the  levying  of  any  sum  or 
sums  to  which  any  person  or  persons  is  or 
are  now  or  may  hereafter  be  rated  or 
assessed  in  or  by  any  rate  or  assessment  for 
the  relief  of  the  poor,  or  for  the  highways, 
in  England  or  Wales,  or  in  or  by  any  other 
rate  or  assessment  which  by  law  now  or  here- 
after is  or  shall  be  directed  to  be  enforced  or 
recovered  in  the  same  manner  as  a  poor  rate, 
or  in  any  warrant  for  the  levying  of  any 
arrears  of  the  same,  to  order  that  a  sum,  such 
as  they  may  deem  reasonable,  for  the  costs 
and  expenses  which  such  overseers  or  sur- 
veyors, or  the  persons  applying  for  such 
warrant,  shall  have  incurred  in  obtaining  the 
same,  shall  also  be  levied  on  the  goods  and 
chattels  of  the  person  or  persons  against 
whom  such  warrant  shall  be  granted,  together 
with  the  reasonable  charges  of  the  taking, 
keeping,  and  selling  of  the  said  distress." 
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Rohson^  K.C.  (with  him  Bodkin  and  Br%Lce 
WiUtainson)y  for  the  appellant.---The  statute 
57  Geo.  3,  c.  93,  limited  the  expenses  in  cases 
of  distress  for  sums  under  £20  in  case  of 
distresses  for  rent.  By  7  &  8  Geo.  4,  c.  17, 
the  former  Act  was  extended  to  distresses 
for  other  sums  due,  including  poor  rates. 
12  &  13  Vict.  c.  14,  s.  1,  only  enabled  the 
justices  to  include  m  the  sum  to  be  raised 
by  the  sale  "the  reasonable  costs  of  the 
selling."  That  statute  did  not  in  any  way 
repeal  the  limitation  imposed  by  the  earlier 
statute,  but  such  "reasonable  charges  of 
selling"  must  not  be  on  a  larger  scale  than 
that  laid  down  in  the  schedule  to  67  Geo.  3, 
c.  93.  [He  also  referred  to  Moyse  v. 
Vocksedge  (1748),  Willes  636:  Ex  parte 
Amison  (1868),  L.  R.  3  Ex.  56.J 

Walter  Stewart  (with  him  Nolan\  for  the 
respondents. — The  statute  12  d;  13  Vict.  c.  14. 
is  specially  referred  to  in  the  warrant  ot 
distress  granted  in  this  case.  There  is  no 
authority  for  saying  that  the  words 
"reasonable  charges  of  selling"  in  that 
statute  are  limited  by  the  words  of 
67  (Jeo.  3j  93.  The  words  of  the  later 
statute  giving  the  justices  discretion  are  so 
inconsistent  with  the  earlier  statute  that  it 
may  be  assumed  they  revoke  the  words  of 
the  earlier  statute.  Moreover,  by  the  Law 
of  Distress  Amendment  Act  1^88,  (51  & 
62  Vict.  c.  21),  8.  8,  the  Lord  Chancellor  has 
the  power  to  make  rules  as  to  expenses  of 
distresses,  and  the  rules  made  under  that 
Act  have  two  scales,  one  for  distress  for 
rent  under  £20  and  one  for  distress  for  rent 
over  £20.  [He  referred  to  Lumsden  v. 
Burnett,  [1898]  2  Q.  B.  177.] 

Lord  Alverstone,  C.  J.— I  am  of  opinion 
that  the  appeal  fails.  I  think  that  we  have 
here  for  the  purposes  of  this  proceeding  to 
construe  s.  1  of  the  Distress  tor  Rates  Act, 
1849  (12  &  13  Vict.  c.  14).  and  the  other 
sections  of  that  Act  and  the  schedules 
therein  referred  to.  The  preamble  of  the 
Act  says:  "Whereas  provision  is  already 
made  by  law  for  the  recovery  of  the  sum  or 
sums  at  which  any  person  is  rated  or 
assessed  to  the  relief  of  the  poor,  or  is 
rated  or  assessed  in  any  rate  for  the  high- 
ways in  England  or  Wales,  by  distress  or 
sale  of  his  goods  and  chattels,  and  in  default 
of  such  distress  by  commitment  to  prison 
until  the  same  shall  be  paid,  but  no  pro- 
vision is  inade  for  levying  the  costs  and 
expenses  incurred  by  the  overseers  of  the 
poor  or  the  surveyors  of  the  highways  in 
the  recovery  of  the  same  respectively."  If 
it  be  a  just  criticism  to  say  that  that  is  not 
an  accurate  recital  because  it  ought  merely 
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to  have  referred  to  the  costs  of  the  issuing 
of  the  summons,  I  do  not  think  it  affects 
what  the  true  construction  of  the  enacting 
words  must  be.  Of  course  the  preamble 
may  and  ought  to  be  looked  at  as  a  guide  to 
any  construction  of  the  enacting  part  which 
is  doubtful,  or  to  decide  between  two  con- 
structions which  may  be  put  upon  the 
enacting  words.  It  seems  to  me  there  is  a 
clear  enactment  that  "it  shall  be  lawful 
hereafter  for  all  justices  of  the  peace,  if  in 
their  discretion  they  shall  so  ttdnk  fit,  in 
any  warrant  of  distress  they  shall  make  and 
issue  for  the  levying  of  any  sum  or  sums  to 
which  any  person  or  persons  is  or  are  now 
or  may  hereafter  be  rated  or  assessed  in  or 
by  any  rate  or  assessment  for  the  relief  of 
the  poor,  or  for  the  highways  in  England  or 
Wales,  or  in  or  by  any  other  rate  or  assess- 
ment which  by  law  now  or  hereafter  is  or 
shall  be  directed  to  be  enforced  or  recovered 
in  the  same  manner  as  a  poor  rate,  or  in 
any  warrant  for  the  levying  of  any  arrears 
of  the  same,  to  order  that  a  sum  such  as 
they  may  deem  reasonable  for  the  costs  and 
expenses  which  such  overseers  or  surveyors 
or  the  persons  applying  for  such  warrant 
shall  have  incurred  in  obtaining  the  same, 
shall  also  be  levied  of  the  goods  and  chattels 
of  the  person  or  persons  against  whom  sach 
warrant  shall  be  ^nted."  That  deals  with 
the  particular  point  that  Mr.  Bobson  said 
had  Deen  left  unprovided  for  by  the  existing 
enactment,  *^  together  with  the  reasonable 
charges  of  the  taking,  keeping,  and  selling 
of  the  said  distress.**  Then  when  you  look 
at  the  warrant,  the  warrant  of  distress  again 
says  :  **  together  with  the  reasonable  clutfges 
of  takinff  and  keeping  the  said  distress,** 
and  "if  they  shall  not  be  paid  then  you  do 
sell  the  said  goods  and  chattels  rendering 
the  overplus  on  demand,  the  reasonable 
charges  of  takinj^,  keeping,  and  selling  the 
said  distress  being  first  deducted."  Mr. 
Bobson  says  that  the  earlier  statute,  57 
Qeo.  3,  c.  93,  was  still  in  force,  and  that 
it  had  been  extended  to  poor  rate  by  7  & 
8  Geo.  4,  c.  17,  and  to  a  great  many  other 
rates;  for  instance  to  land  tax,  assessed 
taxes,  church  rates,  tithes,  highway  rates, 
sewer  rates,  or  any  other  rates  and  taxes, 
impositions  and  assessments  whatsoever 
where  the  sum  demanded  was  less  than  £20. 
Therefore  it  may  be  regarded  as  a  general 
statute.  Mr.  Bobton^  however,  suggests 
that  s.  1  of  the  Distress  for  Rates  Act,  1849, 
means  one  of  two  things ;  it  either  means 
reasonable  charges  within  the  statutory 
maximum,  or  else  it  means  statutory 
charges.  I  think  that  it  would  require 
much  clearer  words  than  there  are  in  this 


Digitized  by 


Google 


MAGISTBRIAL   CASES. 


Bill  v.  Pannifer  and  Others. 

statute  and  a  much  clearer  expression  of  an 
indication  that  the  old  statutory  maximum 
was  to  be  applied  to  enable  us  to  put  that 
construction  on  the  Act.  It  would  have 
been  easy  for  the  legislature  to  use  words 
limiting  the  charges  so  as  not  to  exceed 
those  that  were  already  provided  in  respect 
of  the  levying  of  distress  by  virtue  of  the 
earlier  statutes.  I  cannot  help  feeling  that 
this  Act  of  1849  is  a  special  statute  with 
regard  to  poor  rates.  It  does  not  seem  to 
me  that  the  same  considerations  apply  when 
you  are  dealing  with  the  overseers  of  the 
poor  who  are  to  a  certain  extent  public 
unpaid  officers  as  when  you  are  dealing 
with  brokers  and  their  char^^  as  was  the 
case  under  the  earlier  legislation.  Mr. 
Stewart  has  properlv  admitted  that  the 
charges  here  incurred  by  the  overseers  in 
selling  the  goods  would  be  charees  which 
would  be  brokers'  charges  under  flie  earlier 
Acts  ;  but  I  can  well  imagine  the  legislature 
in  dealing  with  poor  rate  meant  to  give  the 
overseers,  subject  to  the  charges  being 
reasonable,  a  protection  against  all  the  costs 
and  charges  tnev  might  have  to  pav.  I  am 
satisfied  that  this  construction  which  Mr. 
Robion  has  contended  for  has  not  been  put 
upon  the  charges  which  have  been  allowed 
to  be  levied  under  summonses  for  poor 
rates,  and  I  can  find  no  trace  of  any 
authority  which  says  with  regard  to  the 
statute  12  <k  13  Vict.  c.  14,  the  maximum 
scale  of  57  Qeo.  3  was  intended  to  apply. 
I  think  the  statute  did  mean  to  say  tnat 
the  overseers  of  the  poor  should  be  entitled 
to  have  their  reasonable  charges  for  keep- 
ing, levyinff,  and  selling  goods.  The 
magistrates  nave  found  the  charge  of  14«.  is 
a  reasonable  charge,  and  I  think  that  that 
was  in  accordance  with  the  statute,  that  the 
overseers  should  have  their  reasonable 
charges,  and  therefore  I  think  this  appeal 
should  not  be  allowed. 

Kennedy^  J. — On  the  whole,  though  not, 
I  confess,  without  very  great  doubt,  I  think 
that  the  view  my  lord  has  taken  is  the  pre- 
ferable one.  It  is  not  very  easy  in  many 
cases  where  there  is  no  direct  reference  in  a 
later  Act  to  an  earlier  Act,  but  vou  have 
directions  or  enactments  in  the  later  Act 
which  seem,  at  any  rate,  to  differ  from 
those  in  the  earlier  Act,  to  sav  whether  the 
proper  inference  is  that  the  later  Act  has 
rep^ed  the  earlier  Act  in  so  far  as  its 
directions  or  enactments  are  concerned,  or 
whether  in  some  way  or  another  both 
statutes  cannot  be  applied  to  a  certain  ex- 
tent, the  one  merely  being  treated  as  modi- 
fying the  other.    The  argument,  which,  I 
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confess,  seems  to  me  an  argument  of  con- 
siderable power,  is  this — that  while  this 
last  Act  of  12  <b  13  Vict.  c.  14,  provides 
that  the  magistrates  may  make  an  order 
for  a  distress  which  shall  include  the 
reasonable  charges  of  taking,  keeping  and 
selling  the  said  chattels,  yet  that  ought  to 
be  read  with  the  Act  57  Qeo.  3,  c.  93,  and 
with  the  later  Act  of  7  &  8  Geo.  4,  c.  17, 
which  certainly  have  never  been  speci- 
fically repealed  and  in  cases  of  distress  for 
poor  rate  among  other  things  have  enacted 
that  those  charges  of  taking,  keeping  and 
selling  the  distress  shall  not  exceed  a 
certain  sum.  It  is  suggested  that  the  fair 
construction  of  the  Act  of  1849  is  that  the 
charges  are  to  be  reasonable,  but  not  to 
exceed  that  which  by  those  two  earlier 
Acts  of  George  III.  and  George  IV.  have 
been  thought  by  the  legislature  to  be  suffi- 
cient. It  is  true  that  even  the  later  of 
those  two  Acts  is  now  an  old  Act,  and  the 
costs  and  charges  will  vary;  but,  on  the 
other  hand,  it  does  seem  to  me  that  there  is 
a  good  deal,  at  any  rate,  to  be  said  in 
favour  of  that  argument.  Where  Parlia- 
ment passes  a  later  Act  without  reference 
to  an  earlier  Act,  and  that  earlier  Act  is 
one  which  has  been  in  force  for  a  long 
time,  and  therefore  well  known,  it  seems 
reasonable  that  we  should  try  to  construe 
the  two  consistently  if  it  is  possible.  The 
Question  is.  Is  it  right  for  us  to  do  so  in 
tnis  case?  That  seems  to  be  the  whole 
matter.  There  are  arguments  on  both 
sides.  I  have  alread3r  alluded  to  one  of 
them.  Another,  and  it  seems  to  me  still 
weightier,  argument  was  this :  In  reoard  to 
poor  rate,  it  affects  a  number  of  poor 
people— people  not  of  great  means,  people 
with  regard  to  whom  Parliament  has  long 
back,  as  these  earlier  statutes  show,  given  a 
protection  in  a  form  of  a  limitation  of  the 
costs  of  distress.  Apparently  the  pro- 
cedure for  questioning  the  reasonableness 
of  the  charges  has  disappeared  so  far  as  the 
magistrates  are  concerned,  if  the  view  of 
the  respondents  is  right.  So  far  as  I  can 
see,  ana  so  far  as  the  arj^ment  has  called 
our  attention  to  the  sections,  the  right  of  a 
person  who  has  had  unreasonable  charges 
attempted  to  be  forced  upon  him  in  the 
levying  could  only  be  vindicated  by  bring- 
ing an  action  to  recover  money  which  had 
been  obtained  by  a  sort  of  duress;  in  other 
words,  driving  him  to  the  courts  instead  of 
affording  him  the  speedier  and  cheaper 
method  of  going  to  a  magistrate  on  such 
a  summons  as  was  taken  out  in  the  present 
case.  I  think,  on  the  whole,  we  ought 
to  draw  the  conclusion  that  the  legislature 
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has  done  two  things  which  are  inconsistent. 
It  may  be  said,  on  the  other  hand,  how 
very  easy,  when  the  limitation  in  the  later 
Act  is  merely  of  a  reasonable  charge,  to 
have  said,  if  you  intended  to  retain  the  old 
and  well-known  maximum,  "  the  reasonable 
charges  of  taking,  keeping  and  selling  shall 
be  charges  not  exceeding  those  at  present 
by  law  allowed."  The  legislature  has  not 
said  that.  Therefore,  on  the  whole,  although 
I  think  there  is  a  ^od  deal  to  be  said  for 
the  other  contention  as  regards  the  pro- 
tection of  those  upon  whom  these  distresses 
are  made,  which  seems  to  me  a  serious 
matter,  I  think  that,  since  Parliament  has 
chosen  in  the  later  Act  to  use  the  words 
"  reasonable  charges,"  without  reference  to 
the  past  Acts  or  the  limitation  thereby 
imposed,  we  must  consider  that  to  be  the 
law  now,  and  therefore,  inferentially,  the 
earlier  sections,  so  far  as  poor  rate  is  con- 
cerned, have  been  repealed. 

Channell,  J.— I  agree.  I  think  the 
only  question  we  have  to  consider  is 
whether  the  words  of  the  operative  part 
of  the  statute  12  k  13  Vict.  c.  14,  are 
inconsistent  with  the  continued  existence 
of  a  statutory  limit  of  the  charges  in  re- 
spect of  these  distresses  which  had  pre- 
viously existed.  To  me  it  seems  they  are. 
The  present  case  shows  it.  Here  are  costs 
whicn  do  exceed  that  maximum  limit,  and 
are  found  to  be  in  fact  reasonable.  It 
seems  to  me,  therefore,  that  the  latest 
statute  is  necessarily  inconsistent  with  the 
continued  existence,  not  of  the  other  statutes 
as  a  whole,  but  of  the  other  statutes  as 
applicable  to  a  distress  for  poor  rate,  which 
is  the  subject  of  this  case. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Lloyd 
George  <fe  Co..  for  Birkett,  Ridley  and 
Francis,  Ipswicn. 

Solicitors  for  the  respondents  :  Salmon  & 
Sons,  Bury  St.  Edmunds. 
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(Before  the  Deputy-Chairman  (R. 
LAND-LovELAND,  K.C.)  and 
justices.) 


LovE- 
other 


Charles  Feist  v.  The  Tower  JJ. 

Licensing— Refusal  to  renew — Rates  unpaid 
by  previous  tenant — Grounds  of  objec- 
tion. 

The  tenant  of  a  jmbUc-house  Ofnitiedy  ujxm 
giving  up  possession^  to  pay  the  quarUr's 
rate  then  due,  A  new  tenant  went  into 
occujxitian  of  the  premises^  and  at  the 
follounng  adjourned  general  annual 
licensing  meeting^  the  renewal  of  his 
license  vhis  oi^ected  to  by  the  Ixyrough 
council^  on  the  ground  that  he  had 
neglected  or  emitted  to  pay  or  cause  to 
be  paid  the  aforesaid  rate  due  to  the 
borough  cowncU.  The  justices  refused 
to  renew  the  license. 

Held,  that  the  court  of  quarter  sessions  were 
bound  by  the  notice  of  objection  and 
could  not  hear  any  evidence  against  the 
renewal^  not  coming  within  the  grou/nds 
of  Section  stated  in  su^  notice. 

Held  further,  that  the  non-pay nient  of  therate 
dv^  from  a  previous  tenant^  tocLS  no  suffi- 
cient reason  for  the  refusal  of  the  license. 

This  was  an  appeal  by  the  licensee 
against  the  refusal  of  the  respondent  justices 
to  renew  the  license  of  the  Priory  Tavern 
public-house. 

There  was  also  an  appeal  by  Messrs.  Tru- 
man, Hanbury,  Buxton  &  Co.,  Limited,  the 
owners,  against  the  same  refusal  of  renewal. 
The  two  appeals  were  heard  together. 

Cecil  Fitch,  appeared  on  behalf  of  the 
licensee. 

A,  H,  Bodkin  and  Tracers  Humphreys, 
on  behalf  of  the  owners. 

J,  P,  Grain,  on  behalf  of  the  respondents. 

It  appeared  that  one,  Thomas  Johnson, 
had  been  the  occupier  and  licensee  of  the 
premises  in  question  for  about  two  years 

S receding  September,  1903,  and  had  been 
uly  rated  as  such  occupier.  On  June  18th, 
1903,  a  rate  was  made  and  application  was 
duly  made   to   Johnson    for  the   sum  of 
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£31  Is.  Id,  being  the  amount  due  from  him 
nnder  the  said  rate  for  the  Quarter  ending 
September  2dth,  1903,  but  Jonnson  did  not 
pay  the  same.  In  September  a  summons 
was  issued  a^^nst  Johnson,  and  a  distress 
warrant  obtained,  but  the  money  remained 
unpaid.  The  appellant,  Feist,  entered  into 
possession,  as  yearly  tenant,  of  the  said 
house  on  September  25th,  1903,  and  the 
license  was  transferred  to  him  on  September 
28th.  Application  was  then  made  to  Feist  for 
the  payment  of  the  sum  of  £31 1«.  Id,  for  the 
said  rate,  but  he  refused  to  pay  the  same. 

On  Januar^r  30th,  1904,  Feist  received  the 
following  notice  : 

County  of  London,  Tower  Division. 

To  Mr.  Charles  Feist, 

Priory  Tavern,  etc. 

Take  notice  that  we  as  solicitors  for  and 
on  behalf  of  the  council  of  the  metropolitan 
borough  of  Poplar  hereby  give  you  notice 
that  the  council  of  the  metropolitan 
borough  of  Poplar  intends  to  and  will 
oppose  at  the  general  annual  licensing 
meeting  to  be  held  at  the  Shoreditch  Town 
Hall  Shoreditch  in  the  said  division  on  the 
8th  of  February  1904  at  11.30  a.m.  the 
renewal  of  the  license  now  held  by  you  in 
respect  of  the  Priory  Tavern  situate  etc. 
on  the  ground  that  you  have  neglected  or 
omitted  to  pay  or  cause  to  be  paid  rates  due 
to  the  metropolitan  borough  of  Poplar  in 
respect  of  the  said  premises  for  the  quarter 
ending  Michaelmas  1903  amounting  to 
£31  Is.  Id.  and  expenses  in  connection  witii 
distress  for  same  amounting  to  £2  98.  Id. 

Dated  this  30th  day  of  January  1904. 


(Signed)    C.  C. 


Bradshaw  and 
Waterson. 


Solicitors  for  the  council  of  the  metro- 
politan borough  of  Poplar. 

The  respondent  justices  refused  to  renew 
the  license. 

Grain. — The  non-payment  of  the  rate 
shows  there  was  no  trade  and  that  the  house 
was  not  required;  and  the  justices  were 
entitled  to  enquire  into  other  matters 
beyond  the  mere  non-payment  of  the  rate. 
There  were  other  facts  before  them,  and  it 
was  suggested  that  this  house  was  a  tied 
house  where  a  living  income  could  not  be 
obtained,  and  that  the  different  ][)ersons  who 
held  the  licenses  were  only  nominees  of  the 
brewers.  Thev  were  entitled  to  hear  such 
evidence,  as  the  Divisional  Court  has  held 
that  the  justices  may  act,  not  only  on   ne 
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intitial  objection,  but  upon  all  the  informa- 
tion which  they  may  be  able  to  obtain. 

Bodkin. — My  friend  is  bound  by  the 
notice  of  objection.  He  cannot  go  into  any 
grounds  except  these  specified  in  the  notice 
of  objection.  The  only  lact  proved  before  the 
justices  was  the  non-payment  of  the  rate. 

Grain.—  One  of  the  questions  is.  Is  there 
any  real  trade  carried  on  at  this  house? 
The  justices  are  not  bound  absolutely  by  the 
letter  and  form  of  the  objection. 

The  Deputy  Chairman.— The  applica- 
tion for  a  renewal  was  only  opjxtsed  on  the 
ground  that  the  rate  was  not  paid.  Having 
failed  to  obtain  your  rates  you  now  move 
to  take  away  the  license.  This  was  an 
application  for  rates  which  failed,  and  then 
there  is  an  application  to  take  away  the 
license  because  of  the  non-payment  of  the 
rates.  If  there  is  any  evidence  given  as  to 
facts  other  than  those  that  come  within  the 
four  corners  of  this  notice  of  objection  I 
shall  stop  it  at  once. 

Evidence  in  support  of  the  respondents' 
case  was  then  given. 

Bodkin.— ^he  licensing  justices  do  not 
constitute  a  court  for  the  recovery  of  civil 
debts.  It  was  improper  to  allow  the  Poplar 
Borough  Council  to  take  the  steps  which 
they  did  in  order  to  put  pressure  upon  a 
licensee,  whom  they  aamit  has  paid  every 
farthing  that  was  due  from  him,  m  order  to 
recover  a  rate  which  they  had  lost  by  not 
putting  in  execution  the  distress  warrant  a 
lortni^t  earlier  than  they  did.  (He  was 
stoppM.) 

The  Deputy  Chairman.— The  appeal 
will  be  allowed. 

Appeal  allowed. 

Solicitors  for  both  appellants :  Clapham, 
Fitch  &  Co. 

Solicitors  for  respondents  ;  E.  W.  and 
Bruce  Beal. 
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March  1,  1904. 
Thompson  v.  Mason. 

Gaming  —  Premises  kept  for  unlawful 
gaming—Penny  in  tne  slot  machine — 
Game  of  skill  and  chance  —  Equal 
chances  in  favour  of  the  operator — 
Gaming  House  Act,  1864  (17  &  18  Vict. 
c.  38),  s.  4. 

The  appellant  tpos  a  tobacconist,  and  kept 
in  his  shop  an  automatic  machine, 
which  UKLS  worked  as  follows :  Having 
pla^^d  a  penny  in  the  slot,  the  operator 
pulled  aoivn  a  spring  by  means  of  a 
knob,  and  then  svddenly  released  the 
knob,  whereupon  the  spring  Jlew  up  and 
the  penny  vhis  prqjected  into  one  of  Jive 
compartments.  If  the  penny  found  its 
way  into  either  of  tu>o  compartments 
it  xs  returned  to  the  operator;  if  it 
fell  into  either  of  two  other  compart- 
ments  it  is  retained  by  the  ma4ihine;  if 
it  falls  into  the  fifth,  or  centre,  com- 
partment  the  operator  wins  a  ticket 
entitling  him  to  receive  a  3d.  cigar,  or 
its  value,  from  the  appellaait 

Held,  that  this  was  a  game  of  chance,  and 
that  the  appellant  was  rightly  con- 
victed under  the  Gaming  House  Act, 
1854  (17  <fe  18  Vict.  c.  38),  s.  4. 

Case  stated  by  the  stipendiary  police 
magistrate  for  Leeds. 

The  appellant  Thompson  was  convicted 
for  having,  as  the  occupier  of  a  shop  in 
Leeds,  unlawfully,  knowingly,  and  wilfully 
permitted  his  shop  to  be  opened,  kept,  and 
used  by  divers  persons  for  the  purpose  of 
unlawful  gaming.  At  the  date  of  the 
alleged  offence,  and  for  some  time  prior 
thereto,  the  appellant  carried  on  the  Busi- 
ness of  a  tobacconist  in  the  shop  in  ques- 
tion, and  kept  therein  for  the  use  of 
persons  who  frequented  the  shop  an  auto- 
matic machine  worked  on  the  penny  in  the 
slot  system  and  supplied  by  the  Northern 
Automatic  Company,  Limited. 

The  working  of  the  machine  was  described 
as  follows :  Having  placed  a  penny  in  the 
slot,  the  operator  pulls  down  a  spring  by 
means  of  a  knob,  and  then  suddenly  re- 
leases the  knob,  whereupon  the  spring  flies 
up  and  the  iienny  is  projected  into  one 
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of  five  compartments.  If  in  the  course  of 
its  flight  the  penny  finds  its  way  in  either 
of  two  compartments  it  is  returned  to  the 
operator  ;  if  it  goes  into  either  of  two  other 
compartments  it  is  retained  in  the  machine, 
and  18  lost  to  the  operator.  If  the  penny 
falls  into  the  fifth  (the  centre)  compartment, 
the  operator  receives  a  ticket  entitling  him 
to  receive  from  the  appellant  a  2d.  cigar, 
"  or  its  value,"  at  his  option. 

It  was  contended  for  the  appellant  that 
the  user  of  the  machine  constituted  a  game 
of  skill  as  distinguished  from  a  game  of 
chance,  or  at  all  events  was  a  game  partly 
of  skill,  inasmuch  as  dexterity  m  the  play 
could  be  acquired  by  practice,  and  in  sup- 

gort  of  that  contention  it  was  established 
y  evidence  before  the  magistrate  that  such 
dexterity  could  in  fact  be  acquired  to  some 
extent  by  continuous  practice  with  the 
machine  or  with  machines  of  similar  con- 
struction. 

The  magistrate,  however,  on  this  con- 
tention was  of  opinion  that  the  judgment 
of  the  Lord  Chief  Justice  in  Fielding  v. 
Turner,  [I9a3]  1  K.  B.  867 ;  67  J.  P.  252, 
was  conclusive  against  the  contention, 
aeein^  that  the  construction  of  the  machine 
described  in  that  case  and  its  operation  (so 
far  as  the  mode  of  play  was  concerned) 
were  in  all  respects  similar  to  the  construc- 
tion and  operation  of  the  machine  in  use  on 
the  appellant's  premises. 

It  was  further  contended  for  the  appel- 
lant that  even  if  the  game  played  were  one 
of  chance  and  not  of  skill,  yet  the  gaming 
was  not  unlawful  gaming,  masmucE  as  it 
was  not  proved  that  the  chances  were  not 
alike  favourable  to  the  operator  and  to  the 
appellant,  and  that  the  decision  in  Field- 
ing V.  Turner,  supra,  was  adverse  to  the 
appellant  in  that  case,  because  the  chances 
or  the  game  played  were  obviously  not 
alike  favourable  to  him  and  to  the  operator, 
there  being  four  compartments  (out  of 
seven)  in  which  the  com  was  lost  to  the 
operator. 

No  evidence  was  offered  by  the  appellant 
to  prove  that  the  construction  and  pnyf«ical 
condition  of  the  machine  in  his  shop  and 
the  force  and  adjustment  of  the  spring  were 
such  that  it  was  an  absolutely  even  chance 
that  the  penny  would  fall  into  any  one 
of  the  five  compartments,  and  the  magis- 
trate was  of  opinion  that  (except  on  such  an 
assumption  or  fact)  it  could  not  be  estab- 
lished that  the  chances  were  alike  favour- 
able to  the  appellant  and  to  the  operator. 
If  that  assumption  were  made,  the  ma^s- 
trate  was  of  opinion  as  a  matter  of  anth- 
metic  (though  no  evidence  was  tendered 
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on  tho  point)  that  the  expectation  of  the 
value  emerging  from  the  machine  on  the 
insertion  of  a  penny  into  the  slot  would  on 
the  average  be 

d(L  -h  {Od,  X  2)  +  (Id,  X  2)  ^  ^^ 
5 

That  is  to  say,  the  r&sult  in  the  long  run, 
after  a  vast  series  of  experiments  by  the 
same  customer,  would  be  that  neither 
party  would  win  or  lose.  There  was,  how- 
ever, no  proof  that  this  assumption  was  in 
fact  well  founded,  and  it  was  urged  on 
behalf  of  the  respondent  that,  if  indeed  it 
were  well  founded  (seeing  that  practice 
with  the  same  machine  would  admittedly 
give  an  operator  a  greater  chance  of  suc- 
cess than  ne  would  enjoy  on  the  first  occa- 
sion), it  would  follow  that  the  user  of  the 
machine  by  different  customers,  many  of 
whom  frequently  operated  and  so  acquired 
dexteritv,  must  in  the  long  run  result  in 
loss  to  the  appellant,  and  it  was  contended 
that  if  this  were  so  the  machine  could  be 
retained  by  him  only  for  the  purpose  of 
inducing  custom  by  encouraging  a  spirit  of 
gambling. 

It  was  further  contended  for  the  respon- 
dent that  playing  at  any  same  of  mere 
chance  may  amount  to  unlawful  gaming,  and 
reference  was  made  to  the  observation  of 
Hawkins,  J.,  in  Jenks  v.  Turpin  (1885), 
13  Q.  B.  D.  613 ;  49  J.  R  20,  that  regard  must 
be  Bad  to  the  illegality  of  the  gaming,  not 
merely  to  the  ill^^alitv  of  the  game,  and 
it  was  also  contenoed  tnat  the  observations 
of  the  court  in  Fielding  v.  l^umer,  supra^ 
had  reference  to  the  facts  of  that  particular 
case,  and  were  not  intended  to  lay  down  as 
a  principle  of  law  that  there  could  be  no 
unlawful  gaming  where  the  chances  of  the 
game  as  played  were  alike  favourable  to  all 
the  players,  and  that  if  it  were  otherwise 
a  shopkeeper  might  habitually  play  pitch 
and  toss  with  his  customers.  It  was  con- 
tended for  the  appellant  that  using  the 
machine  in  the  manner  described  did  not 
amount  to  unlawful  gaming. 

The  magistrate  came  to  the  conclusion 
that  it  was  not  proved  that  the  chances 
were  alike  favouraole  to  the  appellant  and 
to  the  operator,  and  that  in  any  event  the 
user  of  the  machine  in  the  circumstances 
mentioned  constituted  the  offence  charged  ; 
he  accordingly  convicted  the  appellant,  and, 
as  it  was  aidmittedly  a  test  case,  imposed 
a  nominal  penalty. 

The  question  for  the  opinion  of  the  court 
was  whether  the  magistrate  was  right  in 
convicting  the  appellant. 
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Danckwerts,  K.C.  (with  him  Llewellyn 
Davies)  for  the  appellant— No  offence  has 
been  committed  here  by  the  appellant.  To 
constitute  the  use  of  tnis  machine  an  un- 
lawful game,  it  must  be  either  one  of  the 
games  declared  to  be  an  unlawful  game  or 
a  game  of  mere  chance  as  defined  by 
Hawkins,  J.,  in  Jenks  v.  Tvrpin,  13 
Q.  B.  D.  506  ;  49  J.  P.  20.  There  was 
evidence  before  the  magistrate  that  the  user 
of  the  machine  constituted  a  game  of  skill 
as  distinguished  from  a  game  of  chance,  or 
at  all  events  was  a  game  partly  of  skill  as 
dexterity  in  the  play  could  be  acquired  by 
practice.  It  has  not  been  specifically  found 
Dv  the  magistrate  that  it  is  a  game  of  pure 
cnance,  and  the  case  ought  to  be  remitted  to 
him  to  find  whether  that  was  so  or  not 
as  a  fact.  The  majgistrate  has  misunder- 
stood the  decision  in  Fielding  v.  Turner^ 
[1903]  1  K.  B.  867  ;  67  J.  P.  262,  which  does 
not  govern  the  present  case,  as  the  chances 
were  adverse  to  the  operator,  while  in  the 
present  case  the  chances  of  winning  or 
losing  the  penny  are  equal. 

Montague Lushy  K.C.  (with him E.  V.Simp- 
«o»),  for  the  respondents.— The  magistrate 
has,  in  fact,  found  that  the  user  of  this 
machine  is  a  mere  game  of  chance.  A  mere 
scintUla  of  dexterity  is  not  enough  to  take 
the  game  out  of  the  category  of  a  game 
of  mere  chance.  The  case  of  Fielding  v. 
Turner,  supra,  is  a  decision  exactly  in  point, 
and  the  appellant  was  rightly  convicted. 

Danckwerts,  K.C.,  in  reply. 

Lord  Alverstonb,  C.J.— If  I  thought  in 
this  case  that  the  learned  magistrate  had 
taken  the  finding  in  Fielding  v.  Turner, 
supra,  as  a  finding  of  fact  binding  upon  him, 
or  that  he  had  declined  to  find  the  facts  in 
the  present  case,  then  1  should  think  the 
case  ought  to  be  sent  back  to  him.  But  in 
my  opinion  that  is  not  what  the  magistrate 
has  done.  There  being  in  this  case  elements 
of  chance  of  the  same  kind  as  in  Fielding  v. 
Turner,  supra,  it  was  contended  before  him 
that  the  case  should  be  dismissed  on  the 
grounds— first,  that  there  was  more  con- 
clusive evidence  of  the  game  in  this  case 
being  a  game  of  skill  than  in  Fielding  v. 
Turner,  supra;  and  secondly,  that  it  was 
not  proved  that  the  chances  were  not  alike 
favourable  to  the  operator  and  the  appel- 
lant. The  magistrate  has  referred  to  the 
opinion  as  to  unlawful  games  expressed  in 
the  case  of  Jenks  v.  Turpin,  and  then  he 
has  referred  to  the  contention  of  the 
appellant.  The  finding  in  this  case  is  that 
it  was  not  proved  that  the  chances  were 
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alike  favourable  to  the  appellant  and  the 
o[>erator,  and  though  in  one  sense  that 
might  be  stated  as  if  the  onus  was  on 
the  defendant  rather  than  on  Uie  prosecu- 
tion, that  really  arose  from  the  way  in  which 
the  contention  was  stated.  The  magistrate 
has  found  that  the  use  of  the  machine  con- 
stituted the  offence  alleged,  and  I  think  by 
that  he  meant  to  find  that  this  was  a  game 
of  chance,  that  the  element  of  skill  alleged 
was  of  the  same  kind  as  that  allied  in 
Fielding  v.  Turner,  supra,  and  that  he  did 
not,  in  fact,  come  to  the  conclusion  that  it 
was  a  game  of  skill  as  distinguished  from  a 
game  of  chance.  There  is  nothing  in  this 
case  to  turn  the  transaction  from  a  game 
of  chance  into  a  game  of  skill.  It  is  not 
necessary  to  discuss  here  whether  it  is 
a  mere  game  of  chance  or  not,  but  in  my 
opinion  it  is  chance  and  practically  nothing 
but  chance,  and  I  must  decline  to  give 
any  effect  to  the  ar^ment  that  because 
a  man  goes  on  puttmg  in  his  pennies  a 
number  of  times  he  may  be  more  succ&ss- 
ful  after  some  time.  This  appeal  must  be 
dismissed. 

Wills,  J.  and  Kennedy,  J.  concurred. 

Appeal  dimvmed. 

Solicitors  for  the  appellant :  Keith  and 
Humphries. 

Solicitors  for  the  respondent :  King,  Wigg 
&  Co.,  for  R.  E.  Fox,  Town  Clerk,  Leeds. 
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Dunn  v.  Holt. 

Metropolis  —  Highway  —  Obstruction  — 
Motor  placed  m  road  to  drive  engine  for 
cleaning  house — No  evidence  of  oostruc- 
tion  —  "Wilfully  causing  obstruction 
in  any  thoroughfare"  —  Metropolitan 
Police  Act,  18;i9  (2  &  3  Vict.  c.  47), 
s.  64  (6). 

The  appellant  placed  in  a  street  opposite  a 
house  a  motor,  which,  by  creating  a 
vacuum,  cau^d  the  dust  and  dirt  to 
pass  from  the  house  through  india- 
rubber  tuMs  to  a  receptade  on  the  top 
of  the  motor.  The  tubes  were  parsed 
over  the  foot  pavement  at  such  a  height 
a>s  not  to  interfere  with  persons  us%ng 
the  footway.  The  appellant  was  sum- 
moned  for  obstruction  of  the  highvHiy 
under  the  Metropolitan  Police  Act,  183® 
(2  <fe  3  Vict,  c,  47),  s,  54  (6).  Ths  magi- 
strate found  the  business  for  which  the 
mx>tor  ufcts  placed  there  toas  reasonable, 
that  it  did  not  remain  there  longer  than 
VKts  necessary  to  clean  the  house,  and 
that  ^  space  occupied  vhu  not  excessive, 
but  that  the  system  of  cleaning  ukis  not 
necessaty  to  the  ordinary  comfort  oj 
life,  ana  was  still  in  the  experimental 
stage  and  could  not  be  regarded  cu  an 
incident  of  eyery-day  life,  and  the  noise 
and  collection  of  sightseers  might  be 
productive  of  discomfort  to  occupants  of 
houses  and  people  using  the  street,  and 
convicted  the  appellant. 

Held,  that  as  there  wa>s  no  evidence  of  wilful 
obstruction  or  obstruction  in  fact,  the 
conviction  ukls  vmmg. 

Case  stated  by  a  metropolitan  magistrate. 

On  April  25th,  1903,  an  information  was 
laid  before  me  by  one  Thomas  Holt  (herein- 
after called  the  respondent)  against  Wallace 
Dunn  (hereinafter  called  the  appellant) 
under  s.  51  of  the  Metropolis  Police  Act^ 
1839  (2  &  3  Vict.  c.  47).  for  that  he,  the 
appellant,  did,  upon  Apnl  21st,  1903,  in  a 
thoroughfare  called  Trebovir  Road,  within 
the  Metropolitan  Police  district,  by  means 
of  a  truck,  wilfully  cause  an  obstruction. 
The  summons  granted  on  the  said  informa- 
tion was  heard  on  July  25th,  and  the  appel- 
lant was  convicted. 
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On  the  hearing  of  the  said  information 
the  following  facte  were  proved  before  me : 

That  on  April  2l8t,  at  about  10.30  a.m., 
the  appellant  caused  a  truck  to  be  brought 
to  a  public  thoroughfare  called  Trebovir 
Eoad,  and  caused  the  said  truck  to  be 
placed  oi)posite  No.  7,  on  the  carriage-way. 

The  saia  truck  contained  an  apparatus  for 
removing;  dust  from  and  cleanmg  houses 
and  their  furniture,  carpete  and  contente. 
This  apparatus  consisted  of  a  motor,  driven 
by  petrol,  which,  by  creating  a  vacuum, 
caused  the  dust  and  dirt  to  pass  from  the 
house  through  india-rubber  tubes  into  a 
receptacle  on  the  truck.  The  tubes  were 
pas^  from  the  truck  over  the  pavement 
tor  foot-passengers,  but  in  such  a  manner 
and  at  such  a  height  as  not  to  interfere  with 
any  persons  using  the  pavement  or  carriage- 
way. The  noise  made  by  the  working  of 
the  ijiotor  was  considerable  and  not  unlikely 
to  frighten  horses  and  prevent  persons  driv- 
ing them  from  passing  near.  The  appellant 
was  in  the  employment  of  the  British 
Vacuum  Cleaner  Company,  Limited,  the 
owners  of  the  truck  and  apparatus,  who 
were  employed  by  the  occupier  of  the  house 
to  remove  the  dust  and  dirt  and  clean  the 
house.  The  truck  and  apparatus  remained 
opposite  the  house  from  10.30  a.m.  till 
5.30  p.m.,  which  was  not  longer  than  was 
necessary  to  remove  the  dust  and  dirt  into 
the  receptacle  and  clean  the  house.  The 
process  went  on  continuously,  and  the  truck 
with  the  apparatus  and  the  receptacle  con- 
taining the  dust  was  driven  away.  The 
carriage-way  Avas  thirty  feet  wide,  the  pave- 
ment was  ten  feet  wide,  the  length  of  the 
truck,  which  stood  lengthwise  beside  the 
pavement,  was  six  feet,  and  ite  breadth 
two  feet  eight  inches.  Sufficient  carriage- 
way was  left  to  enable  vehicles  to  pass,  and 
there  was  no  evidence  that  anyone  was 
actually  prevented  from  passing  along  the 
street  or  that  any  individual  was  incom- 
moded. Between  June  1st  and  July  2nd, 
1903,  721  houses  in  London  had  been 
cleaned  in  this  way  by  the  company. 

It  was  contended  on  the  part  of  the 
respondent  that  the  said  acte  of  the  appel- 
lant amounted  to  wilfully  causing  an 
obstruction  in  a  thoroughfare  by  the  means 
specified  in  s.  54  (e)  of  2  &  3  Vict.  c.  47. 

It  was  contended  on  behalf  of  the  appel- 
lant that  he  was  not  liable  to  be  convicted 
of  the  offence  with  which  he  was  charged, 
because — 

(a)  The  facte  proved  did  not  show  that 
the  appellant  did  wilfully  cause  an  obstruc- 
tion or  allow  the  said  truck  to  stend  longer 
than  was  necessary  for  loading  or  unloading. 
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(b)  That  the  appellant,  being  employed 
by  the  occupier  of  the  house.  No.  7,  Trebovir 
Road,  for  the  purpose  of  removing  the  dust 
and  dirt  and  cleaning  the  said  house  and 
contente  in  a  reasonable  and  proper  manner, 
and  having  kept  the  said  truck  in  the 
Trebovir  Road  for  no  longer  time  than  was 
reasonably  necessary  for  such  purpose,  this 
was  a  reasonable  and  proper  user  of  the 
highway,  and  the  appellant  nad  not  wilfuUy 
obstructed  the  said  thoroughfare  within  the 
meaning  of  the  said  section. 

It  was  further  contended  by  the  appellant 
that  the  act  of  removing  the  dust  and  dirt 
from  the  house  to  the  receptacle  upon  the 
truck  by  means  of  the  said  vacuum  apparatus 
was  a  loading  of  the  dust  and  dirt  upon  the 
said  truck. 

It  was  further  contended  on  behalf  of  the 
appellant  that  the  obstruction  referred  to 
in  the  section  is  an  actual  obstruction  ren-' 
dering  the  passage  through  the  thoroughfare 
impossible  or  troublesome. 

It  appeared  to  me  that  the  acte  of  the 
ai)pellant,  as  constituting  a  voluntary  in- 
fringement u^wn  the  public  right  of  free 
passage,  amounted  to  wilful  obstruction 
within  the  Metropolitan  Police  Act,  1839 
(2  &  3  Vict.  c.  47),  s.  54  (6),  unless  they 
could  be  justified  as  a  reasonable  temporary 
appropriation  by  him  of  part  of  the  roadway 
for  a  reasonable  purpose  of  business  un- 
accompanied by  any  unreasonableness  in 
the  time  chosen  for  the  operations,  sub- 
stential  excess  in  the  time  or  space  occupied 
by  them,  existence  of  undue  noise  or  crowd 
arising  from  them  or  other  elemente  convert- 
ing them  into  a  common  law  nuisance, 
regard  being  had  to  the  incidente  of  every- 
day life. 

In  my  opinion,  upon  the  evidence — 

The  business  purpose  was  in  itself  reason- 
able. 

The  time  selected  for  the  operation  was 
reasonable. 

Neither  the  time  or  space  occupied  by  it 
was  excessive. 

On  the  other  hand,  the  system  of  carpet 
cleaning  involved  was  in  no  sense  necessary 
to  the  ordinary  comfort  or  exigency  of  life  : 
it  is  still  in  the  experimental  stage,  ana 
cannot  be  r^arded  as  an  incident  of  every- 
day life.  The  present  noise  of  the  machin- 
ery used  and  the  collection  of  sightseers 
attracted  by  the  working  of  it  are  or  may 
be  productive  of  discomfort  and  inconveni- 
ence to  occupante  of  houses  and  people 
usin^  the  streets,  which  can  scarcely  be 
dismissed  as  trivial  or  unsubstential. 

I  further  did  not  adopt  the  contention 
that  the  removal  of  dust  in  the  receptacle 
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was  a  "loading"  within  the  first  jMtrt  of 
8.  54  (6),  both  because  the  infonnation  was 
founded  on  the  second  part  of  the  section 
and  because  I  thought  the  removal  of  the 
dust  was  a  secondary  incident  in  the  opera- 
tions. 

On  those  grounds  I  came,  upon  the  whole, 
to  the  conclusion  that  the  appellant  had  not 
made  out  any  legal  justincation  for  his 
appropriation  of  the  roadway,  and  I  accord- 
infflv  convicted  him. 

The  question  for  the  determination  of  the 
court  is  whether  my  aforesaid  conclusion 
was  right. 

R.  O.  B.  Lane. 

The  Metropolitan  Police  Act,  1839  (2  & 
3  Vict.  c.  47),  8. 64,  provides :  "  Every  person 
shall  be  liable  to  a  i)enalty  not  more  than 
forty  shillings,  who,  within  the  limits  of  the 
metropolitan  police  district,  shall  in  any 
thoroughfare  or  public  place  commit  any  of 
the  following  offences  ...  (6)  Every 
person  who  shall  cause  any  cart,  public 
carriage,  sledge,  truck,  or  barrow,  with  or 
without  horses,  to  stand  longer  than  may 
be  necessary  for  loading  or  unloading  or 
for  taking  up  or  setting  down  passengers, 
except  hackney  carriages  standing  for  nire 
in  any  place  not  forbidden  by  law,  or  who, 
by  means  of  any  cart,  carriage,  sledge,  truck, 
or  barn^w,  or  any  horse  or  other  animal, 
shall  wilfully  intei  nipt  any  public  crossing 
or  wilfully  cause  any  obstruction  in  any 
thoroughfare.'' 

BanckwertSy  K.C.  (with  him  jR,  E. 
Vaugkan  Wtllianis  and  D.  U,  GrompUm)^ 
for  the  appellant.— The  conviction  by  the 
magistrate  was  wrong,  and  cannot  be  sup- 
ported on  the  grounds  stated  by  him  in  the 
special  case.  He  has  not  found  aiw  obstruc- 
tion in  fact.  [He  cited  Original  Hartlepool 
Collieries  Co,  v.  Gibb  (1877),  5  Ch.  D.  713, 
relying  on  the  judgment  of  Jessel,  M.R.,  at 
p.  720J 

Macmorrany  K.C.  (with  him  A,  Gill),  for 
the  respondent.— The  right  to  obstruct  for 
a  reasonable  time  the  highwav  belongs  to 
the  occupiers  of  the  houses,  who  may  nave 
carriages  or  carts  standing  before  their  dor)rs 
to  serve  reasonable  purposes  of  their  own, 
but  the  appellant  here  seeks  to  use  the  high- 
way for  the  purposes  of  trade.  If  there  was 
any  obstruction  of  the  highway  (as  there 
must  have  been  in  this  case,  though  not  to 
any  ffreat  extent),  it  is  no  answer  to  say  that 
people  could  get  past  and  that  no  one  was, 
m  fact,  obstructed.  In  Attorney-General  v. 
Brighton  and  Hove  Co-operative  Sujyply 
Association,  [1900]  1  Ch.  276,  the  appropria- 
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tion  bv  a  tradesman  of  half  of  a  highway  for 
several  hours  in  each  day  for  the  purpose  of 
loading  and  unloading  goods  to  and  from 
his  vans  was  held  to  be  not  a  reasonable 
user  of  the  highway.  In  Homer  v.  Cadman 
(1886),  65  L.  J.  M.  C.  110 ;  50  J.  P.  454,  the 
appellant  was  convicted  of  obstruction  of 
the  highway  because  he  heA  collected  a 
crowd  oy  delivering  a  speech,  though  the 
magistrate  found  there  was  a  passsu^  round 
the  crowd  available  for  trafnc.  [He  also 
cited  Vestry  of  Chelsea  v.  Stoddard  (1879X 
43  J.  P.  782.] 

Lord  Alvbestone,  C.J.— I  think  that 
every  case  of  this  kind  where  a  person 
is  summoned  for  wilfully  causing  an 
obstruction  to  a  thoroughfare  must  depend 
upon  the  particular  facts,  and  I  have  not 
the  least  intention  of  expressing  any  opinion 
that  people  have  a  right  of  appropriating  a 
street  for  the  purpose  of  carrying  on  their 
business,  or  that  this  company  or  anybody 
else  have  a  right  to  put  their  machinery  in 
a  street  anywhere,  or  that  it  may  not  be 
a  wilful  obstruction.  All  I  say  is  that  the 
magistrate  seems  to  me  to  have  stated  facts 
to  show  that  there  was  no  evidence  of 
an  offence  under  this  statute.  He  first 
finds  that  nobodv  was,  in  fact,  obstructed  : 
he  then  gives  tne  width  of  the  street,  ana 
that  some  two  feet  ei^^ht  inches  or  two  feet 
ten  inches  out  of  a  width  of  thirty  feet  were 
obstructed  for  some  hours  in  the  day.  I  do 
not  need  to  deal  with  this  case  in  detail, 
because  it  comes  from  a  very  experienced 
magistrate  who  says  in  detail  what  he  finds. 
He  savs  he  finds  ^'the  business  purpose  was 
in  itself  reasonable  ;  that  is,  it  was  reasonable 
to  have  the  house  cleaned  at  that  time ;  the 
time  selected  for  the  operation  was  reason- 
able ;  neither  the  time  or  space  occupied  by 
it  was  excessive.  On  the  other  hand,  the 
system  of  carpet  cleaning  involved  was  in  no 
sense  necessary  to  the  ordinary  comfort  or 
exigency  of  life:  it  is  still  in  the  experi- 
mental stage,  and  cannot  be  regarded  as  an 
incident  of  everyday  life,  the  present  noise 
of  the  machinery  used,  and  the  collection  of 
sightseers  attracted  by  the  working  of  it, 
are  or  may  be  productive  of  discomfort  and 
inconvenience  to  occupants  of  houses  and 
people  using  the  streets.''  It  seems  to  me 
that  all  those  three  things  mieht  be  very 
material  indeed  if  he  was  dealing  with  a 
case  where,  in  fact,  he  had  been  able  to  say 
there  had  been  wilful  obstruction,  or  that 
the  people,  or  that  the  road  had  been  wil- 
fully obstructed,  but  it  seems  to  me  that 
having  found,  as  he  has,  that  it  was  a 
reasonable   use,   and  that   there   was   no 
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obstruction  in  fact  to  nullify;  the  effect  of 
those  findings  by  saying  that  it  was  experi- 
menta],  or  nad  not  become  part  of  the 
ordinary  comfort  or  ezigencv  of  life,  is 
applying  a  test  which  ought  not  to  be 
apphed.  I  think  that  in  this  case  there  is 
no  evidence  of  a  wilful  obstruction  of  the 
highway.  I  desire  to  repeat  that  I  do  not 
want  anything  I  say  to  sug^t  or  indicate 
that  the  company  have  the  right  of  carrying 
on  their  business  in  every  highway,  or  to 
appropriate  any  part  of  the  highway  inde- 
pendently of  the  inconvenience  caused  to 
other  people.  I  think  in  this  case  there 
was  no  evidence  on  which  we  can  properly 
find  that  there  was  wilful  obstruction  of  the 
highway  under  sub-s.  6  of  s.  64  of  the 
Metropolitan  Police  Act,  1839,  and  I  think 
the  appeal  should  be  allowed. 

Wills,  J.— I  agree. 

Kennedy,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  it  must  in  each  case  be 
a  question  of  degree,  and  therefore  in  this 
case,  in  order  that  we  may  do  as  we  ought 
to  ao,  namely,  reverse  the  decision,  let  us 
sec  whether  there  waa  anything  to  show 
such  circumstances  as  justify  the  magistrate 
in  finding  as  he  did.  I  think  that  from  the 
very  fair  and  full  way  that  the  case  is 
stated,  we  have  the  means  of  seeing  that 
there  was  nothing  which  ought  to  have  led 
to  this  conviction  on  the  facts.  The  learned 
ma^strate  has  given  us  some  reasons 
which  do  not,  I  confess,  seem  to  be  applic- 
able. I  do  not  think  the  noise  of  the 
machinery  used  so  as  possibly  to  cause  dis- 
comfort and  inconvenience  to  occupants  of 
neighbouring  houses  is  an  obstruction  of  an 
highway,  or  is  an  element  of  the  obstruction 
of  a  highway.  Of  course,  if  it  causes  a 
crowd  it  would  be  otherwise.  So  in  the 
same  way  I  do  not  think  it  is  very  relevant 
to  consider  that  the  system  of  carpet-clean- 
ing involved  is  not  necessary  to  the  ordinary 
comfort  or  exigency  of  life.  If  that  is  to  l>e 
considered,  it  is  prohibitive  of  every  new 
invention  of  the  same  kind^  if  there  could 
be  any  justification  to  bring  machinery 
there  to  clean  carpets.  It  must  be  a  matter 
of  degree  to  justify  a  conviction  for  wilful 
obstruction  of  a  highway,  and  when  it  is 
said  by  Mr.  JUacmorran  in  his  argument 
that  a  trader  has  not  got  a  right  to  use  the 
streets  for  part  of  his  trade,  in  a  degree  we 
all  know,  living  as  we  have  to  live  in  a  city 
and  making  reasonable  allowance  for  reason- 
able conduct,  that  there  are  people  who,  in 
selling  things,  do  pass  their  trucks,  I  should 
think,  down  every  street  in  London,  cer- 
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tainly  in  the  West  of  London,  and  if  they 
do  not  stop  too  long  I  do  not  think  you 
should  conaemn  them,  because,  while  a  cus- 
tomer comes  to  them,  they  are  using  the 
street  for  their  trade.  This  is  a  big  machine 
and  a  novel  one,  and  might  be  a  nuisance  if 
used  differently  to  the  way  in  which  the 
magistrate  has  stated  it  has  been  used  on 
this  occasion  in  this  place. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Hasties. 
Solicitors  for  the  respondent :  Wontner  <fe 
Son. 


M  J.  P.  S7S. 
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March  4,  1904. 

Beabdsley^  v.  Pike  and  Son. 

Weights  and  measures  —  Sale  of  coal— 
"  Weight  of  vehicle  as  well  as  of  coal 
contamed  therein  previously  ascer- 
tained "—Weights  and  Measures  Act, 
1889  (62  k  63  Vict.  c.  21)  s.  22. 

The  respondents  were  tunvmoned  for  urUaw- 
fytly  failing  to  insert  or  cause  to  be 
inserted  on  a  ticket  the  correct  iveight  oj 
the  vehicle  in  which  a  quantity  of  coal 
exceeding  two  hundred-weight  in  hvlk^ 
toas  conveyed  for  delivery  on  sale  by 
them  the  weight  of  such  vehicle  not  hiv- 
ing been  ^^ previously  ^^  ascertained  in 
comj}liance  with  s,  22  of  the  Weights  and 
Measures  Act^  1889.  The  coal  was 
delivered  on  October  23rrf,  and  the 
vehicle  was  toeiglied  by  the  appellant  on 
the  same  day^  after  the  sale,  and  yoas 
found  to  weigh  eleven  hunaredv^ight. 
Though  there  toas  some  dispute  as  to 
thiSi  the  justices  found  that  the  vehicle 
was  not  weiahed  on  October  23rd,  pre- 
mous  to  the  delivery  of  coal  on  that  day^ 
but  UKLs  weighed  on  October  20iA,  on  the 
occasion  of  a  previous  delivery  of  coal 
and  then  weighed  ten  and  a-half 
hundredweight,  and  held  that  the 
respondents  were  not  obliged  to  take  the 
weight  of  the  u^aggon  pi'evious  to  ea^ih 
delivery  of  coed,  but  only  at  reasonable 
intervals  and  dismissed  the  summons. 

Held,  that  as  there  was  evidence  that  the 
weight  of  the  waggon  might  vary^  the 
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true  test  was  not  that  the  waggon  had 
been  weighed  at  reasonaMe  intervals^ 
but  that  though  it  was  not  necessary 
that  the  toaggon  should  be  weighea 
immediately  before  eoA^i  delivery^  the 
true  test  was  whether  the  justices  had 
evidence  before  them  that  it  had  been 
weighed  so  recently  and  under  such 
circumstances  that  the  correct  weight 
had  been  ascertained. 

Case  stated  by  jasticcs  in  and  for  the 
county  of  Wilts. 

On  October  31st,  1903,  an  information 
was  laid  before  one  of  his  Majest/s  justices 
of  the  peace  for  the  county  of  Wilts  by  the 
appellant,  Frank  Beardsley,  who  is  an  in- 
spector under  the  Weights  and  Measures 
Act,  duly  apijointed  by  the  County  Council 
of  Wilts,  against  the  respondents,  who  are 
coal  dealers,  residing  at  Hevtesbury,  in  the 
said  county  of  Wilts.  The  information 
charged  the  respondents  that  on  October 
23rd,  1903,  at  the  i)arish  of  Heytesburv,  in 
the  county  aforesaid,  they  did  unlawfully 
fail  to  insert  or  cause  to  be  inserted  on  a 
ticket  required  by  s.  21  of  the  Weights  and 
Measures  Act,  1889,  to  be  given  by  them  a 
statement  of  the  correct  weight  of  the 
vehicle  in  which  a  quantity  of  coal  sold  by 
them  exceeding  two  hundredweight  was 
conveyed  for  delivery  on  sale  in  bulk  and  of 
the  coal  contained  m  such  vehicle  contrary 
to  the  form  of  the  statute  in  that  ovse  made 
and  provided. 

A  summons  was  issued  upon  such  infor- 
mation signed  by  William  Frank  Mor- 
gan, Esq.,  a  justice  of  the  peace  for  the  said 
county,  and  was  returnable  at  the  ijetty 
.sessions  held  for  the  Warminster  division 
of  the  said  county  on  November  5th,  1903. 

Section  22  of  the  Weights  and  Measures 
Act,  1889  (52  &  53  Vict.  c.  21)  under  which 
the  said  summons  was  issued,  is  as  follows  : 

"(1)  Where  any  quantity  of  coal  exceed- 
ing two  hundredweight  is  conveyed  for 
delivery  on  sale  in  a  vehicle  in  bulk,  the 
seller  of  the  coal  shall,  unless  the  vehicle  is 
provided  by  the  purchaser,  cause  the  weight 
of  the  vehicle,  as  well  as  of  the  coal  contained 
therein,  to  be  previously  ascertained  by  a 
weighing  instrument  stamped  by  the  in- 
spector of  weights  and  measures,  and  being 
on  or  near  to  the  place  from  which  the  coal 
is  brought,  and  shall  from  time  to  time 
cause  the  tare  weight  of  the  vehicle  to  be 
marked  thereon  in  such  manner  as  the  local 
authority  approve. 

"(2)  In  any  such  case  the  seller  of  the 
coal  shall  insert  or  cause  to  be  inserted  in 
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the  ticket  required  by  this  Act  to  be  given  • 
by  him  a  statement  of  the  correct  weight  of 
the  vehicle,  or  of  the  vehicle  and  of  the 
animal  drawing  it  where  both  are  weighed 
together  with  the  load,  as  well  as  of  the 
correct  weight  of  the  coal  contained  in  the 
vehicle. 

"(3)  If  any  person  fails  to  comply  with 
the  requirements  of  this  section,  he  shall  be 
liable  to  a  fine  not  exceeding  five  pounds." 

At  the  hearing  of  the  summons,  there  was 
evidence  on  behalf  of  the  appellant  of  the  de- 
livery of  a  load  of  coal  to  one  Kate  Hurdle,  on 
Friday,  October  23rd,  1903,  and  that  on  the 
ticket  delivered  with  the  said  coal,  in  accor- 
dance with  the  provisions  of  the  Weights 
and  Measures  Act,  1889,  the  tare  weight  of 
the  waggon  was  entered  as  10|  cwt  The 
apixillant  and  his  assistant  also  gave  evidence 
to  the  effect  that  after  the  delivery  of  the 
coal  on  the  said  October  23rd,  1903,  the 
waggon  was  weighed  by  the  appellant,  and 
the  actual  weight  was  then  11  cwt.  Neither 
of  the  respondents  was  present  at  the 
weighing,  and  there  was  some  contradictory 
evidence  between  the  appellant  and  the 
keeper  of  the  weighbridge,  who  was  present 
at  the  weighing,  as  to  the  exact  weight  of 
the  vehicle,  but  having  regard  to  the 
decision  of  this  honourable  court  in  the  case 
of  Knowles  <k  Sons^  Ltd.  v.  Sinclair,  [1898] 
1  Q.  B.  170,  that  the  correct  weight  to  be 
inserted  in  the  ticket  was  the  weight  as 
ascertained  previous  to  the  delivery,  we  did 
not  consider  it  necessary  to  find  as  a  fact 
what  the  correct  weight  of  the  vehicle  was 
after  the  coal  had  been  delivered. 

The  respondents  contended,  through  their 
solicitor,  that  the  waggon  having  been 
weighed  as  recently  as  Tuesday,  October 
20th  last,  and  found  then  to  scale  only 
lOj  cwt.  there  was  no  obligation  on  the  part 
of  the  respondents  to  have  the  same  weighed 
previous  to  the  delivery  of  the  coal  on  the 
following  Friday,  the  said  October  23rd. 
Evidence  was  given  on  behalf  of  the  respon- 
dents of  the  weighing  of  the  waggon  on 
Tuesday,  October  20th,  19a3,  and  that  the 
weight  then  was  only  10^  cwt.  and  that  the 
same  vehicle  had  been  weighed  on  many 
previous  occasions  and  never  weighed  more 
than  lOj  cwt. 

The  appellant,  however,  contended  that 
the  provisions  of  the  Weights  and  Measures 
Act,  1889,  had  not  been  complied  with ; 
that  the  weight  of  the  wa^on  was  liable  to 
vary  from  day  to  day,  andthat  it  was  obli- 
gatory upon  the  seller  of  the  coal  to  cause 
the  weignt  of  the  vehicle  as  well  as  of  the 
coal  it  contained  to  be  ascertained  by  a 
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weighing  machine  previous  to  each  delivery 
of  coal. 

We  thought  it  desirable  to  obtain  the 
ruling  of  this  honourable  court  upon  such 
an  important  point,  and  in  order  to  raise 
the  question  we  found  as  a  fact 

(1)  That  the  vehicle  was  not  weighed  on 
the  23rd  day  of  October,  1903,  previous  to 
the  delivery  of  coal  on  that  day. 

(2)  That  the  said  vehicle  was  last  weighed 
on  Tuesday,  October  20th,  1903,  on  the 
occasion  of  a  previous  delivery  of  coal 
by  the  respondents,  and  then  weighed  only 
lOicwt. 

We  held,  however,  that  the  respondents 
were  not  obliged  to  take  the  weight  of  the 
waggon  previous  to  each  delivery  of  coal,  but 
onlv  at  reasonable  intervals,  and  that  they 
had  complied  with  the  requirements  of 
the  Act,  and  we  therefore  dismissed  the 
summons. 

The  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  as 
bein^  erroneous  in  point  of  law,  hath  duly 
applied  to  us  in  writing  to  state  and  sign  a 
case  setting  forth  the  facts  and  grounds 
of  such  our  determination  as  aforesaid  for 
the  opinion  of  this  honourable  court,  and 
we  have  agreed  to  do  so  in  order  to  clearly 
raise  the  point  whether  under  s.  22  (1)  of 
the  Weights  and  Measures  Act,  1889,  herein- 
before set  forth,  the  word  "previously" 
means  that  the  weight  of  the  vehicle  as 
well  as  of  the  coal  it  contains  shall  be 
ascertained  previously  to  the  delivery  of 
each  load  of  coal.  The  appellant  hath  duly 
entered  into  a  recognisance  as  required  by 
the  statute  in  that  behalf. 

If  the  court  shall  be  of  opinion  that 
our  interpretation  of  the  law  was  correct, 
and  that  it  was  only  necessary  for  the  seller 
to  ascertain  the  weight  of  the  vehicle  from 
time  to  time  at  reasonable  intervals,  and 
not  on  each  occasion  of  delivery  of  coal, 
then  the  order  of  dismissal  is  to  stand  ; 
but  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  said  order  of  dismissal  is 
to  be  annulled  and  the  case  remitted  to 
us  for  re-hearing. 

Given  under  our  hands  this  12th  day  of 
December,  1903,  at  Warminster,  in  the 
county  of  WOts. 

Bath. 

a.  h.  southey. 

Grenvillb  N.  Temple. 

H.  Theodobe  Cookson. 

W.  F.  Morgan. 

T.  R,  Randoljih^  for  the  appellant. — 
The  word  "  previously "  in  s.  22  of  the 
Weights   and  Measures   Act,   1889,    must 
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mean  "  previously  "  to  each  delivery.  The 
weight  of  the  waggon  is  liable  to  vary  Ironi 
day  to  day  owing  to  the  weather,  and 
therefore  the  weight  ought  to  be  ascer- 
tained before  each  d^very  of  coal.  In 
Knowles  ds  Co.  v.  Sinclair,  ri898]  1  K.  B. 
170;  62  J.  P.  102,  it  was  held  that  the 
weight  must  be  ascertained  at  the  premise^i 
of  the  seller  previous  to  the  load  being 
sent  out,  and  not  on  delivery  at  the  pre- 
mises of  the  purchaser. 

There  was  no  appearance  on  behalf  of 
the  respondents. 

Lord  Alverstone,  C.J.— I  think  this 
case  must  go  back  to  the  justices.  It  ap- 
pears from  the  facts  as  stated  by  them  that 
the  waggon  was  not  weighed  between  Octo- 
ber 20th  and  23rd,  and  they  have  found 
that  the  respondents  were  not  obliged  to 
take  the  weight  of  the  waggon  previous  to 
each  delivery  of  coal,  but  only  at  reason- 
able intervals.  In  my  opinion  I  do  not 
consider  that  that  is  a  proper  test  to  adopt. 
I  do  not  think  that  it  is  necessary  that  tne 
waggon  should  be  weighed  immediately 
before  every  delivery  ;  but,  considering 
that  there  is  evidence  that  the  weight  of 
the  waggon  from  some  cause  or  other  is  apt 
to  vary,  I  think  the  true  test  is  whether 
the  justices  had  evidence  before  them  that 
the  waggon  had  been  weighed  so  recently 
and  under  such  circumstances  that  its  cor- 
rect weight  previous  to  the  delivery  had 
been  ascertained.  I  think  the  case  must 
go  back  to  the  justices  with  an  intimation 
as  to  what  the  correct  test  is  to  be  applied 
by  them. 

Kennedy,  J.— I  am  of  the  same  opinion 

Channell,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  ap^Uant :  R  B.  Wheat- 
ley.  Son  and  Daniel,  tor  Cruttwell,  Daniel 
and  Cruttwell,  Frome. 
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Tough  v,  Hopkins. 

Metropolis  —  Nuisance  —  Chimney  sending 
forth  black  smoke — Funnel  of  steamer 
— Prohibition  order— No  specification 
of  works  in  order  —  Public  Health 
(London)  Act,  1891  (64  &  55  Vict.  c.  76), 
s.  24  (b). 

The  appellant^  the  oumer  of  a  steamship  on 
the  Thames,  was  summoned  for  a 
nuisance,  tmder  s,  24  (b)  of  the  Public 
Health  (London)  Act,  1891,  caused  by 
the  emission  of  bUick  smoke  from  the 
funnel  of  the  steamship.  The  magistrate 
made  a  prohibition  order,  but,  though 
asked  by  the  appellant,  did  not  specify 
any  works  to  be  done  to  abate  the 
nuisance. 

Held,  that  the  funnel  of  a  steamship  is  a 
chimney  unthin  the  meaning  of  s,  24  (b) 
of  the  Public  Health  (London)  Act,  1891, 
and  that  as  the  magistrate  had  found 
that  the  only  remedy  for  the  nuisance 
ufos  prof)er  stoking,  the  order  was  not 
bad  because  it  did  not  specify  any  works 
to  be  carried  out. 

Case  stated  by  the  lord  mayor  of  the  city 
of  London. 

An  information  was  preferred  against  the 
appellant  under  s.  24  (b)  of  the  Public 
Health  (London)  Act,  1891,  that  on 
August  24th,  1903,  between  Custom  House 
and  Southwark  Bridge,  on  the  steamship 
"  Richmond,"  a  nuisance  existed,  namely,  a 
chimney  sending  forth  black  smoke,  and  the 
appellant  had  failed  to  comply  with  a  notice 
to  abate  the  nuisance. 

Upon  the  hearing  of  the  said  informa- 
tion, the  following  facts  were  proved  before 
me  or  admitted  by  the  said  appellant : 

(a^  That  he  was  then  the  owner  of  a  steam 
tug  known  as  the  "  Richmond.'' 

(b)  That  on  April  26th,  1903,  a  notice  was 
served  on  him  at  the  instance  of  the  Port 
Sanitai-y  Authority  of  London,  a  time  copy 
whereof  is  marked  A.,  and  forms  part  of  this 
case. 

(c)  That  on  August  24th,  1903,  the  said 
steam  tug  was  towing  six  barges,  and  was 
proceeding  from  below  the  Custom  House 
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to  Southwark  Bridge  and  beyond,  within 
the  Jurisdiction  of  the  said  Port  Sanitary 
Authority,  and  that  while  the  said  tug  was 
proceeding  between  the  Custom  House  and 
London  Bridge  there  was  being  sent  forth 
from  the  funnel  thereof  dense  Slack  smoke 
for  the  space  of  about  five  minutes,  in  such 
quantitv  as  to  be  a  nuisance. 

(d)  Tnat  the  said  steam  tug  was  then 
being  navigated  by  a  master  engineer  and 
crew  employed  by  the  appellant,  who  was 
not  on  Doard,  and  who  oad  no  personal 
knowledge  of  such  black  smoke. 

(e)  That  the  said  steam  tug  did  not  stop 
or  lie  up  at  any  point  of  the  said  voyage  of 
August  24th  aforesaid,  but  was  then  pro- 
ceeding to  Kingston -upon -Thames,  where 
the  ''Richmond''  was  in  the  habit  of  lying 


every  night,  and  that  the  said  steam  tug 
was  employed  throughout  the  day  in  plying 
for  hire  as  a  tug  between  Woolwich  and 


Kingston-upon-Thames. 

(f)  That  the  engines  and  boiler  on  board 
the  said  steam  tug  were  of  modem  construc- 
tion and  of  the  best  known  type  of  marine 
engines  and  boilers,  and  were  constructed  as 
to  consume  as  far  as  possible  all  the  smoke 
caused  therein,  having  reheard  to  the  funnel 
being  a  short  one  and  aaapted  for  passing 
under  bridges  at  high- water  level,  by  hinging 
backwards  nearly  to  deck  level. 

(g)  That  the  appellant  had  given  strict 
instnictions  to  his  servants  to  prevent  as 
far  as  possible  the  production  of  black 
smoke  on  the  said  steam  tug,  that  good 
Welsh  steam  coal  procured  by  the  appellant 
was  burnt  on  board,  and  that  the  furnaces 
of  the  said  tug  had  been  freshly  stoked  with 
such  coal  at  about  opposite  the  said  Custom 
House  on  the  said  August  24th,  and  that 
from  three  to  four  minutes  was  not  an  un- 
reasonable time  to  allow  the  fresh  fuel  to 
cease  emitting   black    smoke   on   such    a 


(h)  That  the  emission  of  smoke  from  the 
funnel  of  the  said  tug  could  have  been  pre- 
vented by  the  fire  being  kept  bright  by  fre- 
quent and  careful  stoking  or  only  by  the 
use  of  steam  coal. 

Upon  the  above  facts  it  was  contended 
before  me  by  the  api^ellant : 

(1)  That  s.  24  of  the  Public  Health 
(London)  Act,  1891,  wa«j  inapplicable  to  a 
steam  tug  such  as  the  '' Ricnmond "  while 
plying  to  and  fro  on  the  River  Thames,  as 
above  described 

(2)  That  the  "Richmond,"  on  the  said 
August  24th,  was  not  a  vessel  lying  within 
the  district  of  the  said  Port  Sanitary 
Authority  within  the  meaning  of  Article  III. 
of  an  Order  of  the  Local  (Government  Board 
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dated  March  25th,  1892,  and  made  under 
s.  112  of  the  naid  Public  Health  (London) 
Act,  1891. 

(3)  That  if,  by  reason  of  such  Order  of 
the  Local  Government  Board,  the  said  s.  24 
of  the  Public  Health  (London)  Act.  1891. 
was  applicable  to  a  vessel  used  as  the  said 
steam  tug  was  being  used  on  the  said 
Auffiist  24th,  1903,  then  the  proceedings 
under  such  section  should  have  oeen  taken 
against  the  master  of  the  said  vessel  and  not 
against  the  appellant. 

(4)  That  proceedings  in  respect  of  smoke 
from  vessels  plying  on  the  River  Thames 
can  only  be  taken  under  the  provisions  of 
s.  23  of  the  Public  Health  (London)  Act, 
1891. 

On  behalf  of  the  respondent  it  was  con- 
tended : 

(1)  That  the  funnel  of  the  said  steam  tug 
was  a  "chimney/'  within  the  meaning  of 
that  expression  in  s.  24  (b)  of  the  Public 
Health  (London)  Act,  1891. 

(2)  That  the  aJleged  nuisance  arose  owing 
to  the  appellant  not  having  used  anthi-acite 
coal  in  the  furnaces  of  the  said  tug,  and 
from  the  coal  that  was  used  having  been 
carelessly  and  improperly  stoked. 

(3)  That  the  appellant  was  liable  for  the 
acts  of  his  servants,  and  was  a  person  by 
whose  act,  default  or  sufferance  the  nuisance 
arose. 

(4)  That  I  had  a  discretion  as  to  whether 
or  not  I  specified  on  the  prohibition  order 
any  works  to  be  done  by  the  appellant  to 
prevent  the  recurrence  of  the  nuisance,  and 
that  it  was  for  me  to  determine  whether  or 
not  it  was  desirable  to  do  so. 

My  attention  was  called  to  the  case  of 
Weeks  v.  King  (1886),  15  Ck)x  733 ;  49  J.  P. 
709. 

I  found  as  a  fact  that  the  funnel  of  the 
said  steam  tug  was  a  chimney  within  the 
meaning  of  s.  24  of  the  said  statute,  and 
that  black  smoke  had  been  sent  forth  from 
it  in  such  quantities  as  to  be  a  nuisance  at 
the  place  and  time  on  the  day  mentioned 
in  the  said  information.  I  also  found  as  a 
fact  that  no  works  that  could  be  ordered 
would  cure  the  alleged  nuisance,  but  that  it 
was  a  question  of  stoking  with  proper  fuel, 
and  that  if  a  bright  fire  were  kept  up  by 
frenuent  and  careful  stoking  the  nuisance 
could  be  prevented. 

I  was  of  opinion  that  the  said  informa- 
tion had  been  properly  laid  under  s.  24  (b) 
of  the  Public  Health  (London)  Act,  1891, 
and  that  the  appellant  was  a  person  by 
whose  act,  default  or  sufferance  the  said 

uisance  arose,  and  I  overruled  the  said 
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contentions  of  the  appellant  and  convicted 
him  of  the  nuisance  alleged  in  the  said 
information,  and  made  an  order  upon  him 
prohibiting  the  recurrence  of  the  said 
nuisance.  The  appellant,  after  I  had  con- 
victed him  as  above  mentioned,  required 
me  on  making  the  said  prohibition  order 
against  him  under  s.  5  (4),  (5)  of  the  said 
Public  Health  (London)  Act,  1891,  to 
specify  therein  the  works  to  be  executed  by 
him  for  the  purpose  of  preventing  the 
recurrence  of  the  said  nuisance,  but  I 
refused  to  specify  any  works  in  the  said 
order,  because  it  was  not  in  my  opinion 
desirable  to  do  so,  because  there  was  no 
question  of  works  here  involved,  but  only  a 
question  of  careful  and  skilful  stoking  with 
proper  fuel 

The  Public  Health  (London)  Act,  1891 
(54  &  55  Vict  c.  76),  s.  24,  provides  : 
**  (a)  Any  fireplace  or  furnace  which  does 
not,  as  far  as  practicable,  consume  the 
smoke  arising  from  the  combustible  used 
therein,  and  which  is  used  for  working 
engines  by  steam,  or  in  any  mill,  factory,  dye- 
house,  brewery,  bietkehouse,  or  gaswork,  or  in 
any  manufacturing  or  trade  process  whatso- 
ever ;  and  (b)  any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  send- 
ing forth  black  smoke  in  such  quantity 
as  to  be  a  nuisance;  shall  be  nuisances 
liable  to  be  dealt  with  summarily  under 
this  Act,  and  the  provisions  of  this  Act 
relating  to  those  nuisances  shall  apply 
accordingly :  Provided  that  the  court,  hear- 
ing a  complaint  a^inst  a  person  in  respect 
of  a  nuisance  arising  from  a  fireplace  or 
furnace  which  does  not  consume  the  smoke 
arising  from  the  combustible  used  in  such 
fireplace  or  furnace,  shall  hold  that  no 
nuisance  is  created,  and  dismiss  the  com- 
plaint, if  satisfied  that  such  fireplace  or 
furnace  is  constructed  in  such  manner  as 
to  consume  as  far  as  practicable,  having 
regard  to  the  nature  of  the  manufacture  or 
trade,  all  smoke  arising  therefrom,  and  that 
such  fireplace  or  furnace  has  been  carefully 
attendea  to  by  the  person  having  the  charge 
thereof." 

J.  A.  Hamilton^  K.C.,  and  Trevor 
Bigham,  for  the  appellant. — The  proceed- 
ings here  have  been  taken  under  the  wrong 
section.  Section  24  does  not  apply  to  a 
steam  tug,  and  the  words  of  sub-s.  (b), 
"  any  chimney  (not  being  the  chimney  of  a 
private  dwellinff-house).''  show  that  it  applies 
to  furnaces  on  land.  The  word  "  chimnev  " 
is  wholly  inapplicable  to  the  funnel  of  a 
river  steamer.  Moreover,  there  is  a  special 
section  of  the  Act,  s.  23,  dealing  specially 
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with  the  furnaces  of  steamships,  and  pro- 
ceedings ou^ht  to  have  been  taken  under 
that  section  if  at  all.  Secondly,  the  magis- 
trate was  asked  to  specify  in  the  prohibition 
order  made  by  him  what  works  he  con- 
sidered necessary  in  order  to  abate  the 
nuisance,  and  he  has  failed  to  do  so.  The 
order  is  therefore  bad. 

B.  C.  Glen  {DanckwerU,  K.C.,  with  him), 
for  the  respondents.  —  The  funnel  of  a 
steamer  is  a  chimney  within  the  meaning 
of  s.  24  (b)  of  the  Public  Health  (London) 
Act,  1891.  Section  23  applies  both  to 
furnaces  on  land  and  water,  and  lavs  down 
rules  as  to  the  consumption  of  smoke 
bv  such  furnaces,  and  s.  24  applies  to  the 
abatement  of  a  nuisance  by  the  emission  of 
black  smoke  from  furnaces  either  on  land 
or  on  the  river.  The  word  "chimney"  is 
wide  enough  to  cover  the  funnel  of  a 
steamship. 

Bighavfiy  in  reply. 

Lord  Alvebstone,  C.  J.— Notwithstanding 
the  very  ingenious  argument  of  }JLt,  Hamilton 
and  the  observations  which  Mr.  Bigham  has 
made^  I  think  that  this  decision  was  right. 
I  quite  agree  with  them  that  the  order 
of  the  Looil  Government  Board  of  March 
25th,  1889,  has  not  increased  the  responsi- 
bUity  of  persons  who  own  tugs  or  in  respect 
of  nuisances  from  tugs  or  ships.  It  was 
merely  provided  that  the  Port  Sanitary 
Authority  was  to  take  such  proceedings  as 
would  be  taken  under  the  Act  in  respect  of 
"shipSj  vessels,  boats  or  persons  within 
their  jurisdiction"  .  .  .  and  it  includes 
s.  24.  Whatever  the  opinion  of  the  drafts- 
man may  have  been,  the  mere  inclusion  in 
that  order  would  not  increase  the  responsi- 
bility if  we  were  of  opinion  that  s.  24  could 
not  apply  to  the  chimney  or  funnel  of  a 
steam  tug  pb'ing  on  the  Thames.  The 
point  has  admitted  of  argument,  and  I 
think  there  is  some  ground  for  thinking,  at 
the  first  blush,  that  the  reading  of  s.  24 
would  indicate  that  it  was  intended  to 
apply  to  chimneys  on  land  in  the  ordinary 
sense  of  the  word ;  but  when  we  look  at 
the  object  of  the  legislation  and  certain 
expressions  in  s.  24  itself,  I  think  any  such 
construction  would  be  too  narrow.  It  is, 
as  far  as  this  part  of  the  section  is  con- 
cerned, essentially  what  may  be  called  a 
black  smoke  section :  that  is  to  sav,  it  is 
a  section  which  provides  that  "  any  chimnev 
([not  being  the  chimney  of  a  private  dwell- 
ing-house) sending  forth  black  smoke  in 
such  quantity  as  to  be  a  nuisance"  shall  be 
a  nuisance  liable  to  be  dealt  with  sum- 
360 


C8  J.  P.  ST4. 

marily.  Section  23,  the  previous  section, 
has  undoubtedly  dealt  specifically  with 
steam  engines  and  furnaces  used  in  the 
working  of  steam  vessels  which  were  being 
worked  in  the  district  where  this  was  being 
worked.  It  provides  that  they  "shall  be 
constructed  so  as  to  consume  or  burn  the 
smoke  arising  from  such  en^ne  and  furnace ; 
and  if  any  such  steam  engine  or  furnace  is 
not  so  constructed,  or  being  so  constructed 
is  wilfully  or  negligently  used  so  that  the 
smoke  arising  therefrom  is  not  efifectually 
consumed  or  burnt,  the  owner  or  master 
of  such  vessel  shall  be  liable  to  a  fine 
not  exceeding  five  pounds,  and  on  a  second 
conviction  to  a  fine  of  ten  pounds."  Then 
"provided  that  in  this  section  the  words 
*  consume  or  burn  the  smoke  *  shall  not  be 
held  in  all  cases  to  mean  '  consume  or  bum 
all  the  smoke,'  and  the  court  hearing  an  in- 
formation against  a  person  may  remit  the 
fine  if  of  opinion  that  such  person  has  so  con- 
structed his  furnace  as  to  consume  or  barn, 
as  far  as  possible,  all  the  smoke  arisine  from 
such  furnace,  ana  has  carefully  attended  to 
the  same,  ana  consumed  or  burned,  as  far  as 
possible^he  smoke  arising  from  such  fur- 
nace." Those  two  sections  show  that  there 
are  special  provisions  with  regard  to  the  con- 
struction of  furnaces  and  engines  upon  the 
steamers  and  the  n^ligent  use  of  them,  but 
it  is  observed — and  I  think  the  argument  of 
Mr.  Glen  is  of  importance — that  there  is  a 
corresponding  provision  with  regard  to 
furnaces  upon  land  ;  but  sub-s.  (1)  of  s.  23 
also  provides  that  the  furnaces  employed 
in  the  working  of  engines  by  steam  and 
a  number  of  other  furnaces  all  on  land 
"shall  be  constructed  so  as  to  consume 
or  bum  the  smoke  arising  from  such  fur- 
nace," and  there  is  a  corresponding  sub- 
section with  regard  to  negligent  user. 
Therefore  we  have  both  with  r^ard  to 
furnaces  on  land  and  furnaces  on  ships  the 
sort  of  provision  which  gives  a  certain 
direction  for  the  proper  construction  of  the 
engines  and  furnaces  and  for  the  non- 
negligent  user.  Then  we  come  to  s.  24, 
wmcn  is  unquestionably  a  nuisance  section. 
I  think  it  is  not  without  importance  that  it 
immediately  follows  s.  23,  and  is  under  the 
same  heading,  "smoke  consumption."  If 
the  words  to  which  I  am  about  to  refer  can 
be  fairly  applied  to  a  chimney  on  board 
a  steamship,  there  is  no  reason  this 
should  not  apply.  The  first  provision  of 
s.  24  says :  "  Any  fireplace  or  fumace 
which  does  not  as  far  as  practicable 
consume  the  smoke,"  shall  be  a  nuis- 
ance liable  to  be  dealt  with  summarily. 
Then  comes  the  important  clause,  "Any 
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chimney  (not  being  the  chimney  of  a  private 
dwelling-house)  sending  forth  black  smoke 
in  such  quantity  as  to  be  a  nuisance" 
shall  be  nuisance  liable  to  be  dealt  ^ith 
sammarily.  I  think  that,  auite  apart  from 
negligence,  is  meant  to  deal  with  the  case, 
which  has  not  been  covered  by  the  previous 
section,  of  a  chimney  (not  being  that  of  a 
private  dwelling-house)  sending  forth  black 
smoke.  We  have  had  our  attention  directed 
to  the  other  legislation  of  a  similar  character 
with  regard  to  railway  engines  and  with 
regard  U)  traction  engines,  and  there  does 
not  app^r  to  be  any  black  smoke  nuisance 
section  in  any  of  them.  Therefore^  one 
would  rather  assume  that  this  legislation  is 
something  which  may  be  said  to  be  addi- 
tional protection,  and  unless  the  words, 
"Any  chimney  (not  being  the  chimnejr  of  a 
private  dwelling-house),"  are  sufficiently 
strong  to  show  that  a  steamship  would  not 
be  included,  I  think  both  the  purview  of 
this  section  and  the  object  of  this  legislation 
would  point  to  black  smoke  being  emitted 
within  the  port  from  the  chimney  or  funnel 
of  a  steamer  as  constituting  an  offence.  It 
is  quite  obvious  there  may  oe  cases  in  which 
the  black  smoke  would  come  from  a  chimnev 
which  would  ordinarily  be  called  a  funnel. 
I  do  not  think  any  argument  can  be  based 
upon  the  fact  that  the  word  "  chimney  "  is  used 
because  the  word  "funnel"  has  a  technical 
and  almost  secondary  meaning  for  that  kind 
of  chimney.  I  cannot  see  any  reason  why 
emission  of  black  smoke  from  steamers  con- 
stantly plying  on  the  Thames  should  not  be 
as  much  prevented  as  the  emitting  of  black 
smoke  from  chimneys  on  land.  I  therefore 
come  to  the  conclusion  that  s.  23  does  not 
contain,  as  Mr.  Bigkam  pressed  us  that  it 
did,  the  whole  code  with  regard  to  nuisance 
coming  from  steamships  or  smoke  arising 
from  steamboats.  The  language  of  s.  24  is 
not  enough  to  enable  us  to  hold  that  it  does 
not  include  the  chimney  of  a  steamship. 
Therefore,  I  think  the  conviction  was  right. 
Upon  the  second  point  which  Mr.  Hamilton 
mentioned,  I  ought,  perhaps,  just  to  say  that 
we  held  the  other  day,  and  I  think  we  were 
right  in  saying  so,  that  the  order  was  not 
bad  because  it  did  not  specify  works  to  be 
done,  though  the  defendant  asked  for  the 
specification  of  them,  if  there  were  no 
works  that  could  be  done.  I  do  not  think 
that  that  objection  prevails.  I  think,  there- 
fore, that  this  appeal  should  be  dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion. 
To  my  mind  the  only  point  which  certainly 
is  not  wholly  free  from  difficulty,  I  agree  is 
the  question  as  to  whether  s.  24  (b),  "Any 
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chimney  (not  being  the  chimney  of  a  private 
dwelling-nouse)  sending  forth  black  smoke 
in  such  quantity  as  to  be  a  nuisance,"  in- 
cludes the  funnel  of  a  tug  boat  or  steamer. 
Usually,  no  doubt,  chimney  is  a  phrase 
applicable  to  that  through  which  smoke 
passes  from  fire  of  some  sort  in  a  building. 
It  is  not  the  term  which  is  technically  the 

§  roper  term  to  describe  those  passages  or 
ues,  or  whatever  you  like  to  call  them,  on 
a  steamboat  which  convey  the  smoke  from 
the  furnace  of  the  steamer  to  the  upper  air, 
but  I  see  nothing  to  prevent  the  word 
"  chimney"  being  used  in  what  one  may  call 
its  natural  sense,  namely,  that  of  a  passage 
by  which  smoke  from  a  fire  is  carried  away 
upwards.  Otherwise  you  would  have  no 
"black  smoke  section,  as  my  lord  has 
described  it  shortly,  with  regard  to  the 
description  of  thing  which  may  send  out 
smoke  in  quite  as  ^eat  quantities  with 
quite  as  great  a  mischief,  if  it  is  enough  to 
create  a  nuisance,  as  what  may  be  more 
usually  described  by  the  word  chimney, 
namely,  the  smoke  passage  from  the  roof  of 
a  builaing.  There  is  no  definite  clause 
relating  to  the  word  chimney  in  this  Act  as 
far  as  1  know,  and  certainly  one  would  have 
expected  it  to  be  referred  to  if  there  was 
one,  after  the  care  that  Mr.  Hamilton  and 
Mr.  Bigham  have  shown  in  arguing  this 
case.  We  have  not  heard  that  chimney  is 
anywhere  defined,  and,  if  it  is  not  defined,  it 
seems  to  me,  naturally  enough,  intended  to 
cover  that  which  it  may  cover  in  a  popular, 
though  not  in  a  technicah  sense.  I  neea 
not  add  anything  on  the  other  point  to  that 
which  my  lord  has  said. 

Ghannell,  J. — I  ajpree.  I  think  "  chim- 
ney "  in  this  section  is  used  simply  as  the 
thing  from  which  smoke  does  issue  into  the 
open  air.  It  might  quite  well  be  found 
that  the  cases  of  funnels  of  steam  vessels  or 
of  funnels  of  locomotive  engines,  or  other 
movable  smoke-producing  apparatus,  might 
be  so  dealt  with  elsewhere  in  the  Act  as  to 
l^Eid  one  to  come  to  the  conclusion  that  they 
were  not  intended  to  be  included  in  these 
general  words  in  s.  24  (b),  but,  in  fact,  the 
operation  of  s.  24  is  only  to  apply  the  par- 
ticular summary  procedure  in  reference  to 
nuisances  to  certain  cases  of  smoke  nuisance 
cases  coming  under  s.  24  (a)  and  cases  coming 
under  s.  24  (b).  The  other  sections  deal  with 
the  construction  and  user  of  apparatus  pro- 
ducing smoke,  and  do  not  deal,  as  s.  24  does, 
witib  tne  oonseouences  and  results  of  it  in 
certain  cases  which  may  be  dealt  with  under 
the  summa^  procedure  in  reference  to 
nuisances.    The  result  seems  to  me  to  be 
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that  88.  24  and  23  are  dealing  not  with 
different  subject  matters,  and  there  is  no 
reason,  therefore,  because  steam  vessels  are 
dealt  with  under  s.  23  to  say  they  cannot 
come  under  s.  24.  I  see  no  reason  for  cut- 
ting down  what  seems  to  me  the  primary 
meaning  of  the  word  "chimney"  in  s.  24. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  John  A. 
Roberts. 

Solicitor  for  the  respondent : .  Sir  H. 
Crawford,  the  City  solicitor. 


C8  J.  P.  878. 

KING'S  BENCH  DIVISION. 


Aiarch  18,  19,  1904. 

(Before  Channell,  J.,  without  a  jury.) 

Heaves  and  Others  v.  Mayor,  etc., 
of  fulham. 

Local  government  —  Metropolis  Manage- 
ment Act,  1866  (18  &  19  Vict.  c.  120), 
ss.  76,  83,  101,  250— Drain  or  sewer— 
Draini^  of  two  houses  by  combined 
operation— Transfer  of  title  otherwise 
than  by  purchase — Estoppel. 

A  metropolitan  vestry  had  approved  a  plan 
for  the  drainage  of  a  number  of  houses 
which  did  not  show  the  particular 
drainage  of  each  houscy  but  authorised 
the  drainage  of  the  houses  in  pairs  by  a 
series  of  combined  operations.  In  a 
pair  of  such  houses  the  dradnage  vhm 
carried  off  by  two  pipes j  laid  one  under 
ea>ch  house  ;  these  pipes  joined  into  one 
pipe  before  they  reached  the  sewer.  The 
pipe  under  house  A  took  the  whole  of 
the  drainage  of  Ay  together  with  that 
from  a  sink  in  the  back  part  of  house  B  ; 
the  pipe  u/nder  £  took  the  rest  of  the 
dratna^ge  of  B,  The  connection  be- 
tween the  sink  in  B  and  the  pipe 
under  A  had  been  made  at  the  time 
when  the  houses  and  the  drains 
were  constructed.  The  trustees  of  a 
settlement  were  owners  of  both  houses ; 
they  derived  their  title^  without  any  pur- 
chase for  valucyfrom  the  original  ovmer, 
by  whom  the  houses  and  drains  were 
constructed.    2^he  court  inferred  as  a 
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fact  that  the  connection  of  the  sink  in 
house  B  tvith  the  pipe  utider  A  was 
made  by  the  authority  of  the  surveyor 
to  the  vestry. 

Held,  that  that  connection  did  not  make 
the  pipe  under  house  A  a  setter  within 
the  meaning  of  ss,  101  and  260  of  the 
Metropolis  Managem^ent  Acty  1866. 

Held,  further,  that^  even  if  the  connection 
had  been  made  without  authority  the 
present  plaintiffs,  not  being  purchasers 
for  valucy  could  get  no  higher  rights 
than  the  original  owner  had  as  aqainst 
the  2^blic;  and  the  pipe  would  still 
remain  a  drain, 

A  notice  tmder  s.  83  of  the  Metropolis 
Ma/na>gement  Act,  1855,  had  been  served 
upon  the  plaintiffs  by  the  defendants. 

Held,  that  it  had  been  lorongly  served 
{assuming  that  the  connection  had  been 
vyrongfuUy  made),  because  the  plaintiffs 
were  not  the  j^ersons  who  had  made  the 
connection  originally. 

Silles  v.  Fulham  Borough  Council,  [1903] 
1  K.  B.  829,  discussed. 

Action,  first,  for  an  injunction  to  restrain 
the  defendants  from  entering  upon  the  pre- 
mises. No.  29,  Rosebury  RcMid,  and  break- 
inji;  open,  altering  or  in  any  way  interfering 
with  the  drains  or  sewers  thereon;  and, 
secondly,  for  a  declaration  that  the  pipe 
draining  that  house  was  a  sewer. 

The  houses  Nos.  27,  29,  31,  Rosebury 
Road,  were  constructed  (with  many  others) 
in  the  year  1889  by  Alfred  Heaver  the 
elder,  since  deceased.  In  1893  he  gave  a 
lease  of  the  property  for  ninety-nine  years 
to  his  son  George  as  trustee  for  himself, 
and  subsequently  sold  the  freehold.  He 
afterwards  gave  the  beneficial  interest  in 
the  lease  to  nis  son  Qeorge,  who  conveyed 
it  on  his  marriage  in  1894,  to  the  trustees 
of  his  marriage  settlement,  namely,  to  his 
father,  Alfred  Heaver  the  elder  (who  was 
on  his  death  succeeded  by  Hickley)  and  his 
brother,  Alfred  Heaver  the  younger.  The 
present  plaintiffs  were  Alfred  Heaver  the 
younger,  Hickley,  and  two  other  gentle- 
men, executors  of  the  will  of  Alfred  Heaver 
the  elder ;  to  them  were  added  at  the  trial 
Alfred  Heaver  the  yoimger  and  Hickley. 
as  trustees  of  the  marriage  settlement  of 
Qeorge  Heaver. 

The  defendants,  as  the  local  authority 
tor  the  borough  of  Fulham,  had  j^ven  Uie 
plaintiffs  notices  under  the  Public  Health 
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(London)  Act  1891,  and  the  Metropolis 
Management  Act,  1855,  to  abate  a  nuisance 
from  a  drain  under  No.  29,  Rosebury  Road, 
and  to  relay  and  ventilate  the  drain  accord- 
ing to  the  defendants'  regulations.  The 
plaintiffs  appealed  to  the  London  County 
Council,  who  adjourned  the  matter  sine  die 
for  proceedings  to  be  taken  in  a  court  of 
law.  In  order  to  bring  about  these  pro- 
ceedings the  defendants  served  the  plaintiffs 
with  a  notice  purporting  to  be  under  s.  83 
of  the  Metropolis  Management  Act,  1855, 
but  had  not  proceeded  further  under  that 
notice. 

The  existence  of  the  nuisance  was  not 
disputed.  The  pipe  in  question  was  a  pipe 
which  received  the  drainaffo  of  No.  29, 
Rosebury  Road,  as  well  as  the  drainage  of 
a  sink  or  ffully-trap  in  the  back  part  of 
No.  27,  ana  which  joined  the  pipe  drain- 
ing the  rest  of  No.  27 ;  a  single  pipe  ran 
from  the  point  of  junction  to  the  sewer. 
Some  of  the  roof  drainage  of  No.  31  was 
also  discharged  through  a  rain-water  pipe 
into  the  pipe  in  question,  but  no  nuisance 
was  alleged  below  the  junction  of  the  rain- 
water pipe  with  the  pipe  in  question.  The 
Fulhani  Vestry  (the  predecessors  in  title  of 
the  defendants)  had  sanctioned  a  plan 
which  provided  for  the  drainage  of  Nos.  27 
and  29,  Rosebury  Road  (among  other  pairs 
of  houses)  by  a  combined  operation,  but 
which  did  not  show  the  arrangements  for 
the  internal  drainage  of  each  nouse.  The 
plan  merelv  showed  for  each  pair  of  houses 
two  straight  lines  (one  under  each  house), 
meeting  at  an  acute  angle  in  front  of  the 
houses ;  and  another  straight  line  drawn 
from  the  point  of  junction  of  the  other  two 
and  meeting  the  sewer  at  right  angles. 

The  facts  are  more  fully  stateid  in  the 
judgment  of  Channell,  J. 

Boxall,  K.C.  {Sylvain  Mayw  with  him), 
for  the  plaintiffs.— The  connection  with  the 
gully- trap  of  No.  27  was  made  under  the 
supervision  of  the  Fulham  Vestry  or  their 
surveyor,  and  makes  the  pipe  under  No.  29 
a  sewer.  The  defendants  took  a  wrong 
course  in  issuing  a  notice  under  s.  83  of  the 
Metropolis  Management  Act,  1855. 

Danckwerts^  K.C.  (Courthope  -  Munroe 
with  him),  for  the  defendants.— The  sanction 
of  a  local  authority  under  s.  76  is  equivalent 
to  an  order  for  combined  drainage  within 
the  meaning  of  s.  250  of  the  MetroiKjlis 
Management  Act,  1855  (Bateman  v.  Poplar 
District  Board  of  Works  (1886),  33  Ch.  D. 
361).  See  also  Green  v.  Newinqton  Vestry^ 
[1898]  2  Q.  B.  1  ;  BvZlock  v.  Reeve  (1900), 
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70  L.  J.  K.  B.  42  ;  Gorringe  v.  Mayor,  etc, 
ofShoreditch  (1902),  86  L.  T.  592  ;  Butt  v. 
Snow  (1903),  89  L.  T.  302  ;  Greater  London 
Property  Co.,  Ltd.  v.  Foot,  [18991  1  Q.  B. 
972  ;  Oliver  v.  Camberwell  Borough  Council 
(1904),  68  J.  P.  165.  In  Kershaw  v.  Taylor, 
[1895]  2  Q.  B.  208,  471,  it  waa  held  that  a 
purchaser  was  not  estopped  by  the  wrongful 
act  of  his  predecessor  in  title  from  alleging 
that  a  drain  had  become  a  sewer ;  but  here* 
the  plaintiffs  were  not  purchasers,  and  are 
estopped.  See  In  re  London  Celluloid  Co. 
(1888),  39  Ch.  D.,  at  p.  206.  Section  83  of 
the  Metropolis  Management  Act,  1855,  must' 
apply  to  demisees,  or  ss.  47,  48  of  the 
Metropolis  Management  Act,  1862,  would 
become  nugatory. 

Boxall,  K.C.,  and  Sylvain  Mayer,  in 
reply,  cited  Holland  v.  Lazarus  (1897), 
66  L.  J.  Q.  B.  285  ;  Silles  v.  Fulham  Borough 
Council,  [1903]  1  K.  B.  829  ;  Vestry  of  St. 
Matthew,  Bethnal  Green  v.  School  Board 
for  London,  [1898]  A.  C.  190. 

Cur.  adv.  vult.     . 

Ch  ANN  ELL,  J.— In  this  case  the  sub- 
stantial (luestion  is  whether  a  certain  struc- 
ture (being  a  portion  of  the  provision  for 
drainage  of  two  houses,  Nos.  27  and  29, 
Rosebury  Road,  but  being  uix>n  one  house. 
No.  29,  so  far  as  it  is  out  of  repair,)  is 
rejiairable  at  the  expense  of  the  owners  of 

Sroperty,  or  of  the  public  authority^  the 
cfendants.  There  are  several  subordinate 
questions  in  reference  to  the  parties  against 
whom  proceedings  can  be  taken,  and  to  the 
notice  given    by    the   defendants   to    the 

Slaintiffs  in  the  course  of  the  dispute.  To 
etermine  the  substance  of  the  action,  I 
must  consider  the  old  question  of— drain  or 
sewer  1 

It  will  be  convenient  to  go  through  the 
matter  in  the  order  of  events.  It  is  ad- 
mitted that  the  structure  in  question  was 
made  substantially  in  its  present  form  at 
the  time  the  houses  were  built ;  and  this  is 
not  one  of  those  cases  where  a  thing  once 
constructed  as  a  drain  has  been  subsequently 
converted  into  a  sewer.  Consequently,  the 
question  does  not  arise  under  s.  74  of  the 
Metropolis  Management  Act,  1855,  but  the 
order,  if  it  was  an  order,  or  if  any 
order  was  made,  was  made  under  s.  76. 
When  it  was  proposed  to  build  the 
houses,  the  builaer  and  owner  of  the 
property,  that  is,  Alfred  Heaver,  now 
deceased,  hy  himself,  or  by  some  person 
acting  for  him,  deposited  a  plan  with  the 
vestry,  then  the  local  authonty ;  and  that 
plan  was  for  a  large  number  of  houses— 115 
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houses,  if  I  am  right—and  obviously  pro- 
posed to  drain  the  houses  in  pairs.  The 
plan  gave  no  details  as  to  what  I  may  call 
the  particular  drainage  of  each  house,  and 
probably  the  localauthority  might,  if  they  had 
wished,  have  sent  back  the  plan  and  asked 
for  these  details ;  but  they  did  not.  Their 
Burvevor  reported  in  the  favour  of  the  plan  ; 
the  Works  Committee  passed  it,  ana  the 
chairman  of  that  committee  signed  it.  The 
proceedings  of  the  works  committee  subse- 
quently came  before  the  full  body  of  the 
vestry,  and  a  minute  of  the  vestry  approving 
or  adopting  them  has  been  put  in.  Accord- 
ing to  the  cases  that  have  been  decided, 
which  I  need  not  refer  to  in  detail,  that 
minute  would  amount  to  an  order  within 
the  meaning  of  the  definition  section 
(s.  250),  and  of  s.  101  of  the  Metropolis 
Management  Act,  1855. 

The  first  point  made  bv  the  plaintiffs  was 
that  there  was  no  proof  that  their  order 
was  notified  to  the  owner  of  the  houses. 
Section  76  says  "...  the  vestry  .  .  . 
shall  make  their  order  .  .  .  and  cause 
the  same  to  be  notified  to  the  person  from 
whom  such  notice  was  received  within 
seven  days  after  the  receipt  of  such  notice. 
..."  If  the  proceeding  here  were  by  the 
local  authority  to  demolish  a  house,  or  to 
recover  expenses  of  making  a  drain,  it  is 
probable  that  specific  evidence  of  notifica- 
tion might  be  required,  but  even  then,  after 
this  lapse  of  time,  any  tribunal  would  draw 
its  own  inferences  of  fact.  The  gentle- 
man who  might  tell  us  that  he  never 
heard  of  the  order  of  the  vestry  is 
dead.  The  order  was  made  fifteen  years 
ago,  and  no  one  can  tell  us  that*  Afr. 
Heaver  was  informed  that  his  application 
was  sanctioned  :  but  he  went  on  with  the 
work.  I  am  at  liberty  to  infer,  what  I  am 
certain  of,  that  he  knew  the  answer  to  his 
application  was  a  favourable  one.  I  find 
that  as  a  fact. 

The  next  Question  is.  What  is  the  effect 
of  the  order  t  The  houses  were  built  and 
the  drains  were  made  ;  and  when  they 
were  made^  they  were  made  in  the  form 
in  which  tney  are  found  now.  There  are 
two  niatters  to  be  considered^  one  the  way 
in  which  the  sinks  were  drained,  and  the 
other,  the  connection  of  the  rain-water 
pipe.  I  shall  deal  with  the  latter  separately. 
The  sinks  at  the  back  were  drained  for  both 
houses  through  a  construction  which  in 
other  respects  drained  No.  29  only.  These 
sinks  of  the  two  houses  were  close  together, 
and  it  was  obviously  convenient  to  drain 
them  by  one  pipe,  because  in  this  way  three 
264 
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feet  nf  pipe  could  be  laid  instead  of  thirty 
or  forty  or  fifty  feet  This  method  of 
drainage  made  the  thirty  or  forty  feet  of  pipe 
laid  through  the  back  garden  of  No.  29  avail- 
able for  two  sinks  instead  of  one  only,  and  that 
is  alleged  to  make  the  whole  construction 
right  under  the  garden  and  under  the  rooms 
of  No.  29,  which  takes  nothing  from  No.  27 
but  the  drainage  of  one  sink,  to  turn  into  a 
sewer  !  There  is  evidence  on  the  part  of  the 
plaintiffs  that  this  construction  was  made 
under  the  superintendence  of  the  vestry 
ofiicials;  and  one  of  the  two  gentlemen 
named  has  been  before  me.  He  remembers 
nothing  about  the  circumstances,  and  it 
is  a  mere  matter  of  memoiy.  It  was 
the  duty  of  the  builder  to  leave  the  drains 
uncovered  until  the  surveyor  had  seen  them  ; 
but  one  has  known  such  a  duty  neglected. 
We  have  the  approved  plan,  giving  no 
details  at  all  how  tnis  particular  drain  was 
to  be  made  ;  and  there  is  no  evidence  that 
any  subsequent  plan  was  asked  for.  Details 
of  this  character  are  commonly  left  to  a 
surveyor.  The  vestry's  approval  of  a  plan 
to  drain  two  houses  in  combination,  without 
any  details  of  the  way  in  which  the  par- 
ticular drains  are  to  be  made,  itself  amounts 
to  an  authority  to  the  surveyor  to  deal  with 
the  particular  drains ;  and  if,  in  fact,  the 
owner  said  to  the  surveyor  having  this 
authority,  "  Is  there  any  objection  to  drain- 
iuf^  this  gully-trap  by  a  connection  with  the 
adjoining  house  ?^'  and  the  surveyor  made 
no  objection  in  words  or  action,  would 
it  not  be  true  to  say  that  this  connection 
had  been  made  under  the  order  of  the  vestry  1 
I  should  think  this  sufficient,  and  if  this  is 
so,  the  drain  is  a  drain  within  the  mesning 
of  the  definition  section,  and  not  a  sewer. 
Mr.  DanckwerU  suggests  that  there  is 
authority  for  saying  that  when  an  order  has 
been  made  for  the  combined  drainage  of  txvo 
houses,  the  two  houses  must  be  treated  as 
one,  and  the  owners  have  the  same  right  to 
alter  the  draina^jge  within  the  two  houses  as 
they  have  within  a  single  house.  If  that  is 
true^  it  would  prevent  this  drain  from  be- 
coming a  sewer.  The  authority  is  a  passage 
in  a  judgment  of  my  own,  and  I  am  not  sure 
that  the  proposition  was  not  there  stated 
too  widely,  though  it  was  right  in  reference 
to  the  facts  of  that  case  and  of  the  cases 
then  referred  to.  In  Greater  London 
Property  Co.  v.  Foot,  [1899]  1  Q.  B.  972,  it  was 
clearly  the  case,  and  in  Gorrmge  v.  Mayor, 
etc.,  of  Shoreditch  (1902),  86  L.  T.  s.  92,  it 
was  the  case,  though  not  quite  so  clearly, 
that  the  alteration  m  the  construction  did 
not  bring  in  the  drainage  of  another 
house.    In  Gorringe^s  case  tne  construction 
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did  brinff  in  the  drainage  of  another  building 
that  did  not  exist  when  the  order  for 
combined  draina^  was  made,  and  that  was 
not  part  of  the  building  originally  sanctioned 
to  he  drained  ;  but  the  new  building  was  on 
the  same  premises  as  the  original  building. 
That  case  is  slightly  different  from  this,  and 
it  is  doubtful  whether  it  goes  so  far  as 
to  sanction  the  bringing  in  the  drainage  of 
No.  27,  Rosebury  Road,  in  a  way  not 
specifically  authorised  oy  the  vestry. 
The  question  is,  What  is  the  mean- 
ing of  the  plan  that  gives  no  details? 
My  view  is  tnat  it  was  an  order  for  the 
houses  to  be  drained  in  pairs  without  speci- 
fying the  particular  lines  of  the  water- 
closets  and  drainage.  On  this  ground,  then, 
the  construction  remained  a  drain  and  did 
not  become  a  sewer. 

But  there  is  another  view.  Assume  that 
the  builder  did  not  call  the  surveyor's  atten- 
tion to  the  connection  with  No.  27  ;  that  he 
made  it  behind  the  surveyor's  back  to  save 
expense,  and  then  covered  it  up.  This  was  a 
wrongful  act  in  every  way,  and  contrary  to 
the  provisions  of  the  Act  of  Parliament, 
and  It  is  impossible  to  say  that  it  made  the 
drain  into  a  sewer.  There  is  no  authority  for 
such  a  proposition,  and  there  is  now  some 
authorit;^  tne  other  way.  If  those  are  the 
facts  (it  IS  probable  that  they  are  not),  how 
does  the  matter  standi  In  the  time  of 
Alfred  Heaver  the  elder,  the  construction 
remained  a  drain  repairable  by  him.  Mr. 
Heaver  is  now  dead,  but  while  he  was 
alive  he  dealt  with  the  property  by  making, 
first,  a  lease  to  his  son  in  trust  for  himself, 
to  enable  him  to  sell  the  freehold,  which  he 
did.  He  remained  with  a  leasehold  interest 
for  ninety-nine  years;  and  at  a  later  date 
he  gave  the  beneficial  interest  in  the  lease 
to  the  same  son.  The  son  was  not  a  pur- 
chaser for  valuable  consideration.  He 
married,  and  the  leasehold  interest  for  the 
remainder  of  the  term  became  vested  in 
the  trustees  of  his  marriage  settlement. 
Both  the  houses,  Nos.  27  and  29,  were 
included  in  the  lease  and  in  the  settle- 
ment. Is  there  anything  in  the  title  to 
alter  the  condition  of  things  and  to  vest 
the  construction  in  the  public  authority  as 
being  a  sewer  1  It  is  true  there  are  cases 
on  this  matter,  such  as  Kershaw  v.  Taylor^ 
[1895]  2  Q.  B.  471,  where  a  construction 
originally  made  like  this  one  was  found  in 
the  possession  of  the  purchaser  of  one  of 
the  nouses  claimed  ;  the  titles  to  the  two 
houses  had  been  divided,  and  the  pur- 
chasers were  not  responsible  for  any 
original  wrong.    In  these  cases  the  courts 
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have  said  you  must  take  matters  as  you 
find  them— where  the  drainage  is  de  facto 
eoing  from  one  house  to  the  other,  as 
Between  the  local  authority  and  the 
purchasers  and  present  owners,  who  are 
not  responsible,  the  construction  must  be 
treated  as  what  it  apparently  is,  namely,  a 
sewer.  That  is  the  extent  of  the  principle 
that  can  be  derived  from  the  cases.  Here, 
however,  the  title  remained  in  the  same 
person,  and  has  only  been  devolved  by  the 
original  wrongdoer  within  his  own  family  ; 
there  has  been  no  purchase,  and  the  wrong- 
doer was  himself  one  of  the  original  trustees 
of  the  marriage  settlement,  so  that  the 
doctrine  of  constructive  notice  may  affect 
the  position,  but  it  is  doubtful  if  that  is 
material.  In  my  view,  the  property  being 
undivided  and  remaining  the  property  of 
people  who  claim  directly  through  the 
wrongdoer,  they  can  ^t  no  higher  rights 
than  the  wrongdoer  himself  had  as  against 
the  public.  Therefore,  if  I  ought  to  find 
the  facts  to  be  that  the  conne<;tion  was 
made  contrary  to  the  orders  of  the  vestry, 
the  structure  still  remained  a  drain.  Pos- 
sibly this  is  the  result  of  an  estoppel ;  for 
if  the  act  by  which  the  structure  was  made 
was  wrongful,  it  cannot  give  the  man  who 
made  the  structure  or  his  heirs  a  right 
to  have  the  structure  repaired  at  the  ex- 
pense of  the  vestry. 

I  now  come  to  deal  with  the  rain-water 
pipe,  which  receives  water  from  the  roof 
of  No.  31,  Rosebury  Road,  and  of  No.  29 
also,  and  comes  down  the  wall  of  No.  29 
to  the  gully  in  front  of  No.  29.  From 
that  gully  there  is  a  drain  under  the 
forecourt  of  No.  29,  which  further  on  joins 
the  other  drain  of  the  house.  There  is 
no  real  occasion  to  discuss  this  pipe,  be- 
cause there  is  no  evidence  that  the  portion 
of  the  structure  after  it  comes  in  is  out 
of  repair,  and  I  shall  make  no  declara- 
tion about  this  portion.  It  is  suggested 
that  because  this  stackpipe  takes  drainage 
from  the  roofs  of  both  Nos.  29  and  31  it  is 
vested  in  the  local  authority  and  repairable 
at  the  expense  of  the  inhabitants.  If  this 
were  so,  there  would  not  be  a  house  in 
London  in  which  the  gutter  draining  the 
roof  is  not  a  sewer  so  repairable.  This  is  a 
ridiculous  proposition,  though,  unfortu- 
nately, the  decision  of  the  Court  of  Appeal 
in  Silles  v.  Fulham  Borough  Council^ 
[1903]  1  K.  B.  829,  appears,  when  you  look 
at  the  facts,  to  give  it  some  sort  of  autho- 
rity. But  there  is  not  a  syllable  in  the 
iudgment  in  that  case  to  show  that  the 
lords  justices  dealt  with  it  as  if  the  facts 
were  those  that  I  have  stated.    The  case 
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Heaveb  and  Others  v.  Mayor,  etc., 
of  fulham. 

was  argued  as  an  appeal  from  the  decision 
in  Holland  v.  Lazarus  (1897),  66  L.  J.  Q.  B. 
285,  and  the  Court  of  Appeal  decided  that 
Holland  v.  Laaarus  was  a  right  decision, 
really  dealing  with  SUM  Case  as  if  the 
facts  were  the  same  as  in  Holland  ▼. 
Laaarui,  In  the  latter  case  there  were 
four  houses  by  authority  drained  together, 
and  the  sole  question  was  whether  rain- 
water drainage  from  another  building  was 
in  the  same  position  as  ordinary  sewage 
drainage.  But  in  SUM  Case  the  court 
never  dealt  with  the  point  that  presents 
difficulty  to  my  mind,  namel^r,  that  the  rain- 
water drainage  only  came  into  what  was 
all^^  to  be  the  construction  for  joint 
dramaffe,  because  the  roofs  of  the  houses 
drained  into  it.  There  would  then  be  a 
difficulty  in  following  the  decision  in  SUM 
Case,  but  for  the  reason  I  have  given  the 
matter  is  quite  unimportant 

When  the  dispute  m  the  present  case  arose 
between  the  owners  or  their  representatives 
and  the  local  authority,  an  appeal  was  taken 
to  the  London  County  Council ;  but  the 
County  Council  declined  to  deal  with  the 
matter,  and  adjourned  it  until  the  decision 
of  a  court  of  law  should  have  been  obtained. 
The  local  authority  thereupon,  on  July 
31st,  1903,  gave  the  plaintiffs  a  notice  under 
s.  83  of  the  Metropolis  Management  Act, 
1855,  which  makes  the  offending  party, 
where  drains  have  been  improperly  con- 
structed and  so  on,  liable  to  a  penalty  not 
exceeding  £lO.  But  this  section  is  ap- 
plicable only  where  you  can  find  the 
offending  party.  If  Alfred  Heaver  the 
elder  were  alive  and  could  be  proved  to 
have  done  the  work  wrongfully,  proceed- 
ings iinder  this  section  could  have  been 
taken  against  him  ;  but  here  the  notice  was 
wrong. 

There  will  be  a  declaration  that  this 
structure  down  to  the  point  where  the 
rain-water  pipe  comes  into  it  is  a  drain, 
and  not  a  sewer  ;  nothing  will  be  said 
as  to  the  portion  between  that  point  and 
the  sewer.  There  will  also  be  a  declaration 
that  the  notice  of  July  31  at,  1903,  was  a 
bad  notice.  That  is  sufficient  apart  from 
an    injunction,   as    there    was   no   actual 
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Declaration  accordingly. 

Solicitors  for  the  plaintiffs:  W.  W. 
Young,  Son  and  Ward. 

Solicitor  for  the  defendants:  R.  M. 
Prescott. 


February  29 ;  March  28,  1904. 
Grand  Junction  Watkeworks  Co.  v. 

RODOCANACHL 

Waterworks— Metropolis  —  Leak  in  com- 
munication pipe  in  the  street— Liability 
of  occupier  to  repair— Refusal  of  supply 
by  undertakers— Waterworks  Clauses 
Act,  1847  (10  &  11  Vict  c.  17),  ss.  42, 43 
—  Metropolis  Water  Act,  1871  (34  & 
35  Vict  c.  113),  s.  32. 

A  leak  occurred  in  a  communication  jnpe 
leading  to  the  respondents  premises. 
The  toater  company  /taring  opened  up 
the  streety  called  upon  the  respondent  to 
repair  and  make  good  the  same^  and 
intimated  that  in  default  they  would 
disconnect  the  pipe  from  the  main.  The 
company  oj^ered  to  reconnect  the  pipe, 
after  repair,  upon  payment  of  tKe  ex- 
penses. The  respondent  communicated 
with  his  landlady y  upon  whom  he  con- 
tended the  liabUity  rested,  and  took  no 
further  steps  in  the  matter.  The  apj^el- 
lants  accordingly  cut  off  the  water 
supply.  On  an  information  by  the 
respondent  for  refusal  to  supply, 

Held,  that  the  respondent,  under  the  circum- 
stances, uHis  not  a  person  who  was 
entitled  to  a  constant  supjyly  under 
s.  43,  of  the  Waterworks  Clauses  Act, 
1847. 

Case  stated  by  a  metropolitan  police 
magistrate. 

At  a  court  held  by  me  at  the  Marylebone, 
North  London  and  Clerkenwell  Police 
Courts,  on  June  19th  and  July  9th,  16th 
and  30th,  1903,  an  information  and  com- 
plaint preferred  by  the  respondent  against 
the  appellants  under  s.  43  of  the  Waterworks 
Clauses  Act,  1847,  for  that  the  appellants  on 
June  6th,  1903,  at  113,  Eastbourne  Mews, 
within  the  metropolitan  police  district,  dia 
refuse  to  furnish  to  the  respondent  a  supplv 
of  water  to  113,  Eastbourne  Mews  aforesaid, 
was  heard  and  determined  by  me. 

The  following  facts  were  proved  or  ad- 
mitted before  me : 

The  appellants  are  a  company  incorporated 
by  an  Act  51  Geo.  3,  cclziz.,  authorised  to 
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sppply  water  throughout  a  district  men- 
tioned in  the  said  Act,  which  has  been  from 
time  to  time  extended  to  the  limit  within 
which  district  Eastbourne  Mews  is  situated. 
The  powers  of  the  company  are  contained 
in  the  said  Act  and  other  Acts  passed 
in  the  years  1819,  1826,  1835,  1844,  1862, 
1856,  1861,  1868,  1873,  1878,  and  the  Acts 
incorporated  with  the  said  Acts  and  in  the 
public  Acts  relating  to  the  supply  of  water 
in  the  metropolis  and  the  regulations  made 
thereunder  (all  of  which  Acts  and  regula- 
tions are  to  be  taken  to  be  part  of  this 
special  case). 

The  respondent  is  the  lessee  of  113,  East- 
bourne Mews,  under  a  lease  by  the  terras  of 
which  the  lessor  is  liable  for  all  external 
repairs.  No.  113.  Eastbourne  Mews,  is  a 
stable  with  a  dwelling-house  above,  and  the 
dwelling-house  is  inhabited  b^  two  grooms 
in  the  service  of  the  complainant.  East- 
bourne Mews  is  a  public  street  repairable 
by  the  local  authority.  No.  113,  Eastbourne 
Mews  is  within  the  district  of  the  appellants. 
The  supply  to  the  premises  in  question  is  a 
supply  for  domestic  purposes,  and  is  a  con- 
stant supply  under  the  provisions  of  the 
Metropolis  Water  Acts,  1852  and  1871. 
The  notices  under  s.  27  of  the  Act  of  1871 
were  duly  served  and  the  prescribed  fittings 
were  duly  provided. 

The  water  rate  for  the  period  from  June  6th 
to  10th,  1903,  is  to  be  taken  to  have  been 
paid. 

Prior  to  Saturday,  June  6th,  1903,  there 
were  indications  in  the  roadway  opposite 
113,  Eastbourne  Mews,  of  the  existence  of  a 
small  leak.  Upon  that  day  it  became  evi- 
dent from  the  subsidence  of  the  cobble 
stones  in  the  roadway  (which  was  thereby 
rendered  dangerous  to  vehicles)  that  the 
leak  was  serious,  and  on  an  investigation 
being  made  by  a  ganger  in  the  employment 
of  the  appellants,  it  was  discovered  there 
was  a  l^kk  in  the  communication  pipe 
(which  is  the  property  of  the  respondent) 
supplying  No.  113.  Eastbourne  Mews,  close 
to  the  junction  ol  the  said  pipe  with  the 
appellants'  main  under  the  roadway.  The 
leskk  was  at  the  rate  of  about  1,500  gallons 
in  twenty-four  hours. 

The  ganger  who  opened  the  ground  there- 
upon serveii  notice  upon  the  coachman  of 
the  respondent,  who  was  on  the  premises,  a 
notice  requiring  the  repair  of  the  said  com- 
munication pipe  to  be  forthwith  undertaken 
by  the  respondent,  and  intimating  that 
otherwise  the  water  would  be  cut  on.  The 
notice  was  in  the  following  words  and 
figures: 
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Notice  of  Leakage. 

To  the  occupier  of  113,  Eastbourne  Mews. 
Grand  Junction  Waterworks  Co. 

Engineering  Department. 
65,  South  Molton  Street, 

Brook  Street,  W., 
Sir,  June  6th,  1903. 

Unon  opening  the  ground  opposite  No.  1 13, 
Eastbourne  Mews,  a  leakage  of  water  was 
found  to  exist  from  the  defective  state  of 
your  communication  pipe,  and  unless  you 
forthwith  repair  the  same  it  will  be  the 
duty  of  the  company  to  disconnect  such 
pipe  from  the  main.  Immediately  after  the 
repair,  rendered  easy  by  the  ground  being 
now  oi)en,  the  company  will  reconnect  the 

Sipe  with  their  works  and  will  undertake  to 
11  in  and  make  good  the  fpround  upon  pay- 
ment of  the  expenses  incurred  thereby, 
amounting  to  15«. — 5«.  ferrule. 

Your  obedient  servant, 

H.  B.  Wall, 
District  Superintendent. 


The  coachman  took  the  notice  immedi- 
atelv  to  the  respondent's  house,  but  found 
he  had  left  for  the  citv  and  would  not 
return  for  .some  hours.  The  coachman  then 
returned  and  explained  this  fact  to  the 
ganger,  and  in  answer  to  a  suggestion  by 
the  Sanger   that   he   should    request   the 

Slumoer  usually  employed  by  the  respon- 
ent  to  do  the  necessary  work  of  repair, 
stated  that  he  had  no  authority  to  order 
any  repairs  to  be  executed  to  the  said  pipe. 
Beyond  communicating  with  his  landlady, 
the  respondent  at  no  time  took  any  step  to 
have  tne  communication  pipe  repaired  or 
the  waste  stopped.  The  water  was  there- 
upon cut  off  oy  the  company,  and  it  re- 
mained cut  off  until  Wednesdav,  June  10th. 
when  the  repairs  were  executed  by  order  of 
the  respondent's  landlady,  and  the  water 
was  thereupon  restored.  The  soil  removed 
was  too  wet  to  be  replaced,  but  the  ground 
was  refilled  with  dry  earth  by  the  company 
by  11.30  on  the  morning  of  Saturday. 
June  6th,  and  it  remained  filled  in  till 
Wednesday,  June  10th,  when,  at  the  reouest 
of  the  respondent's  landlady,  the  roadway 
was  again  broken  by  the  appellants  and 
the  repairs  were  executed  by  her  order. 
The  time  occupied  in  executing  such  repairs 
was  stated  to  be  about  two  hours.  It  would 
be  necessary  to  disconnect  the  supply  during 
the  repairs. 

On  the  afternoon  of  Saturday^  June  6th, 
the  respondent  ¥nx)te  complaining  of  the 
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cutting  off  of  the  water.     The  said  letter 
was  in  the  words  and  figures  following : 

66,  Westboume  Terrace, 

Hyde  Park,  W., 
The  Secretary,  June  6th,  19a3. 

Grand  Junction  Water  Co. 
Dear  Sir, 

113,  Eastbourne  Mews. 
I  am  informed  that  your  men  have  cut 
off  the  water  at  these  stables  without  notice. 
As  this  is  ille«;al,  if  the  water  is  not  on  at 
10  a.m.  on  Monday  morning,  my  solicitor 
will  take  proceedings.  I  am  also  writing  to 
the  borough  authorities.  These  stables,  I 
may  add,  belong  to  113,  Westboume  Terrace, 
and  the  owner  of  that  house  keeps  them  in 
repair. 

Yours  faithfully, 

G.  M.  RODOCANACHI. 

The  said  letter  was  duly  received  by  the 
appellants  on  June  8th,  and  their  secretary 
replied  to  the  said  letter  on  the  same  day  as 
follows : 

65,  South  Molton  Street,  London,  W., 

June  8th,  1903. 
Dear  Sir, 

113,  Eastbourne  Mews. 
In  reply  to  your  letter  of  6th  inst.,  I  have 
to  inform  you  that  the  company's  men 
opened  to  a  leakage  in  the  above  mews 
op]3osite  No.  113,  and  found  that  the 
l^-inch  lead  pipe  supplying  these  premises 
was  broken.  The  defective  pipe  was  shown 
to  your  coachman,  and  a  notice  was  also 
handed  to  him  stating  that  the  company 
would  have  no  alternative  but  to  disconnect 
the  pipe  from  their  main  unless  the  repair 
was  taken  in  hand  forthwith.  This  was 
not  done,  and  accordingly  the  pipe  was 
disconnected  from  the  company^s  main. 

The  companv  cannot  permit  the  pipe  to 
be  reconnectea  to  their  main  until  the 
necessary  repairs  have  been  carried  out  by 
your  plumber. 

Yours  faithfully, 
J.  Goodwin, 

Secretary. 
G.  M.  Rodocanachi, 

66,  Westboume  Terrace,  W. 

It  was  contended  by  the  appellants— 
(1)  that  the  appellants  ought  not  to  be  con- 
victed, because  the  respondent  was  not 
entitled  to  a  supply  of  water  at  the  time 
of  the  alleged  refusal  of  the  appellants  to 
give  a  supply;  (2)  that  upon  the  true  con- 
struction of  the  Acts  of  Parliament  govem- 
268 
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ing  the  matter  the  appellants  were  entitled 
to  cut  off  the  supply,  and  were  under  no 
obli^tion  to  supplv  water  after  the  com- 
munication pipe  naa  been  severed  until  the 
same  had  b^n  restored ;  (3)  that  the  ap- 

Sellants  were  entitled  to  disconnect  the 
efective  communication  pipe  from  their 
main  and  prevent  the  waste  of  water,  the 
respondent  having  wrongfully  failed  to 
keep  the  said  pipe  in  proper  repair—to  do 
what  ought  to  have  been  done  to  prevent 
waste  ;  (4)  that  the  appellants  did  not.  on 
June  6th,  1903,  or  on  any  other  day,  refuse 
to  fumish  a  supply  of  water  within  the 
meaning  of  s.  43  of  the  Waterworks  Clauses 
Act,  1847  ;  (5)  that  even  if  they  did  refuse, 
they  wore  witnin  the  exemptions  mentioned 
or  referred  to  in  ss.  42,  43  of  the  Water- 
works Clauses  Act,  1847,  in  that  the  supply 
was  not  given  only  during  necessary  re- 
pairs ;  (6)  that  even  assuming  the  appel- 
lants could  be  properly  convicted,  the 
maximum  penalty  which  could  be  imposed 
was  not  £6,  but  was  only  £4,  being  at  the 
rate  of  40«.  for  the  two  days  which  elapsed 
between  the  receipt  of  the  respondent's 
letter  of  June  6tii,  1903,  demanding  a 
supply  and  the  time  when  the  supply  was 
restored. 

It  was  contended  on  behalf  of  the  re- 
spondent : 

1.  That  there  was  neglect  or  refusal  on 
the  part  of  the  appellants  to  fumish  a 
supply  of  water  to  113,  Eastbourne  Mews 
within  the  meaning  of  s.  43  of  the  Water- 
works Clauses  Acts,  1847. 

2.  That  the  severing  of  the  pipes  was  a 
wron^ul  act  on  the  part  of  the  appellants, 
and  tnat  Hie  respondent  did  not  by  reason 
of  such  severance  cease  to  be  entitled  to  a 
supply  of  water  for  his  premises. 

3.  That  s.  42  of  the  Waterworks  Clauses 
Act,  1847,  has  no  application  to  the  facts  of 
this  case,  and  that  m  any  event  necessary 
repairs  only  continued  for  about  two  hours 
on  the  morning  of  Wednesday,  June  10th. 

4.  That  there  was  no  power  in  the  re- 
spondent to  dig  up  the  public  highway, 
and  no  liability  on  the  respondent  to  repair 
this  pipe. 

5.  That  upon  the  tme  construction  of 
the  Acts  of  Parliament  the  appellants  could 
only  justify  cutting  off  the  supply  of  water 
if  the  conduct  of  respondent  m  failing  to 
repair  was  either  wilful  or  negligent. 

6.  That  there  was  no  evidence  of  any 
wilful  wrong  or  of  any  negligence  on  the 
part  of  the  respondent. 
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7.  That  the  penalty  of  £6  was  rightly 
imposed. 

I  was  of  opinion  that  the  contention  of 
the  respondent  was  correct,  and,  as  above 
stated,  convicted  the  appellants  and  im< 
posed  a  penalty  of  £6,  being  at  the  rate 
of  £2  for  June  8th,  9th,  10th,  1903,  re- 
spectively. 

The  questions  for  the  opinion  of  the 
court  are : 

(1)  Whether  upon  the  facts  stated  I 
properly  convicted  the  appellants 

(2)  Whether  I  was  justified  in  imposing 
a  penalty  of  £6. 

E.  T.  E.  D'Eyncourt. 

The  judgment  of  the  learned  magistrate 
was  as  follows : 

This  is  a  summons  taken  out  bv  the 
complainant  iinder  s.  43  of  the  Water- 
works Clauses  Act  1847,  for  failing  to 
supply  water.  The  tacts  have  been  agreed 
upon,  and  are  made  part  of  my  judgmaent ; 
they  are^  shortly,  as  follows :  A  leak 
occurred  m  the  complainant's  service  pipe, 
close  to  the  main  in  a  public  mews.  The 
water  company  opened  the  ground  and 
found  the  leak,  ana  told  the  complainant's 
coachman  that  it  must  be  repaired,  I  think, 
within  two  or  three  hours,  his  employer 
being  then  in  the  city.  When  the  repair 
was  not  done  in  the  time  specified  the 
defendants  cut  off  the  water,  which  so 
remained  cut  off  for  several  days  until  the 
leak  was  eventually  repaired  by  the  com- 
plainant's man.  I  neld  during  the  discus- 
sion, and  it  was  agreed,  that  there  was  no 
negligence  on  the  part  of  the  complainant^ 
and  that  appears  to  be  the  statement  ot 
facts.  There  was  no  evidence  of  any  negli- 
gence given  beyond  what  appears  in  the 
statement  of  facts.  It  was  also  agreed  in 
the  statement  of  facts  that  it  was  necessary 
to  cut  off  the  water  during  the  actual  time 
of  the  repairs  going  on,  which  was  two 
hours.  The  difference  between  the  parties 
really  is  as  to  the  remainder  of  the  time 
and  the  reason  for  the  water  being  cut  off. 
No  question  arises  as  to  whether  the  rates 
had  been  previously  paid,  and  the  question 
depends  on  the  power  of  the  company  to 
cut  off  the  water  for  reasons  other  than 
non-payment  of  rates  and  the  right  of  the 
complainant  to  demand  a  supply.  Now, 
I  think  it  is  better  first  to  consider  the 
grounds  on  which  the  defendants  justify 
their  action.  I  thought  in  an  earlier  period 
of  the  case  that  s.  42  of  the  Act  of  1847 
applied  to  this  case,  but  I  do  not  think 


68  J.  P.  890. 

it  really  does.  It  seems  to  me  it  is  directed 
to  pipes  to  which  fire  plu^  are  attached, 
and  no  ^eat  stress  was  laid  on  that  section 
by  the  defendants,  but  they  put  their  case 
really  on  ss.  28—32  of  the  Metropolis  Water 
Act,  1871  (34  <Sf  35  Vict.  c.  113).  Now,  by 
s.  28  the  occupier  is  bound  to  supply  the 

f>roper  fittings,  which  include  this  pipe 
see  s.  3),  and  to  keep  them  in  repair.  By 
s.  29.  in  cases  where  there  is  a  constant 
suppnr,  as  in  this  case,  and  the  fittings  are 
out  of  order,  the  company  may,  after  twenty- 
four  hours'  notice,  enter  and  do  the  neces- 
sary work  and  charge  the  occupier.  By  s.  32 : 
"...  If  any  person  supplied  with  water 
by  such  company  wilfully  or  negligently 
causes  or  suffers  any  fittings  to  be  out  of 
repair,  or  to  be  so  used  or  contrived  as  that 
the  water  supplied  to  him  by  such  company 
is  or  is  likely  to  be  wasted,  misused,  unduly 
consumed,  or  contaminated,  or  so  as  to 
occasion  or  allow  the  return  of  foul  air 
or  other  noisome  or  impure  matter  into 
any  pipe  belonging  to  or  connected  with 
the  pipes  of  such  company,  he  shall  for 
every  such  offence  be  liable  to  a  penalty 
not  exceeding  five  pounds ;  or  if  any  person 
supplied  with  water  by  such  company 
wrongfully  does  or  causes  or  permits  to 
be  done  anything  in  contravention  of  any 
of  the  provisions  of  the  special  Act  or  this 
Act,  or  wrongfully  fails  to  do  anything 
which,  under  any  of  those  provisions,  ought 
to  be  done  for  the  prevention  of  the  waste, 
misuse,  undue  consumption,  or  contamina- 
tion ot  the  water  of  such  company,  they 
may  (without  prejudice  to  any  remedy 
against  him  in  respect  thereof)  cut  off  any 
of  the  pipes  by  or  through  which  water 
is  suppliea  by  tnem  to  him  or  for  his  use, 
and  may  cease  to  supply  him  with  water,  so 
long  as  the  cause  of  injury  remains  or  is 
not  remedied;  .  .  .  "  The  defendants  say 
that  "  wrongfully"  used  in  the  latter  part  of 
that  section  does  not  mean  the  same  thing 
as  "  wilfully  or  negligently  "  in  the  earlier 
part  of  the  section,  and  that  it  is  really 
surplusage,  and  that  iiart  of  the  section 
may  be  read  without  the  word  "wrong- 
fully." They  go  on  to  say  that  on  the 
mere  occurrence  of  the  leak  the  defendant 
company  were  entitled  under  that  section 
to  cut  the  water  off.  Further,  it  is  said 
that  the  water  having  been  cut  off.  that  is, 
the  pipe  being  disconnected,  apart  from  the 

?|uestion  whether  it  was  rightfully  or  wrong- 
ully  cut  off,  the  defendant  company  were 
not  bound  to  supply  water  to  the  com- 
plainant until  communication  was  restored 
Dv  the  complainant  and  he  made  himself 
thereby  a  person  entitled  under  this  Act  to 
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receive  a  supplv  under  ss.  43  and  53  of  the 
Act  of  1847.  They  cited  in  support  of  that 
contention  the  Sheffield  Waterworks  Co,  v. 
Wilkinaon  (1879),  4  C.  P.  D.  410.  In  that 
case  the  water  company  had  cut  off  the 
water  during  a  prior  occupancy  for  non- 
payment of  rates  oy  the  then  occupant,  and 
when  the  respondent  entered  into  occupa- 
tion he  tendered  to  the  company  the  esti- 
mated expense  of  restoring  the  communi- 
cation and  the  current  quarter's  rate,  and 
requested  a  supply.  The  company  refused 
until  the  arrears  incurred  by  the  prior 
occupier  were  paid.  The  Court  of  Ap- 
peal (BRABfWELL,  L.J.,  and  Lopes,  J.)  held 
that  the  company  were  not  justified  in 
refusal  on  that  ground,  but  held  that 
the  company  could  not  be  subject  to 
penalties  under  s.  43  for  non- supply  until 
the  respNondent  had  himself  restored  the 
communication.  This  decision  does  not 
appear  to  have  been  upset  or  questioned. 
There  is,  however,  I  may  point  out,  a  very 
great  difference  between  that  and  the  pre- 
sent case,  as  in  that  case  the  cutting  off 
of  the  pipe  wias  admittedly  right  originally. 
In  this  case  it  could  only  be  so  if  there 
is  no  meaning  to  be  attached  to  the  word 
"wrongfully'*^  in  s.  32.  Moreover^  the 
defendants  go  on  to  say  that  if  that  is  not 
to  be  the  proper  interpretation  of  the  sec- 
tion and  they  could  not  cut  off  the  water 
on  a  leak  occurring,  they  would  be  bound  to 
wait  for  twenty-four  hours  after  giving 
notice  under  s.  29,  and  a  large  loss  of  water 
would  take  place  before  they  could  enter 
and  repair.  I  think  those  are  the  con- 
tentions put  forward  by  the  defendant  as 
far  as  I  have  them.  In  answer  to  this  the 
complainant  says  the  company  could  at 
once  have  entered  and  repaired  under  s.  28 
of  the  Act  of  1847,  as  the  Metropolis  Water 
Act  does  not  take  away  any  of  their  powers 
under  the  earlier  Act,  and  that  is  what  they 
should  hav6  done,  and  did  in  fact  partly  do. 
by  opening  the  ground,  and  they  shoula 
have  done  that,  he  says,  because  the  com- 
plainant had  no  power  to  break  up  the 
ground  in  a  public  mews,  as  this  was  not 
to  repair  the  pipe  but  only  to  lay  pipes 
under  s.  48  of  tne  Act  of  1847.  Section  29 
of  the  Metropolis  Water  Act,  which  makes 
the  occupier  responsible  for  repair  of  fittings, 
he  saySj  only  applies  to  such  as  he  can  get 
at  within  the  house  or  otherwise,  without 
breaking  up  the  ground,  and  does  not  confer 
any  power  upon  the  occupant  to  break  up 
the  ground.  The  complainant  cites  in  sup- 
port of  that  the  case  of  Chapmom  v.  Fylde 
Waterworks  Co.,  [1894]  2  Q.  B.  699.  He 
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then  goes  on  to  say  that  even  if  the  defen- 
dants could  call  upon  him  to  repair,  after 
having  opened  up  the  g:round,  he  was 
entitled  to  twenty-four  hours  in  which  to 
do  it  under  s.  29,  and  at  the  end  of  that 
time  the  defendants  were  only  justified  in 
cutting  off  the  water  during  the  two  hours 
that  tney  were  actually  doing  the  refairs. 
He  goes  on  to  say  the  latter  portion  of  s.  32 
which  gives  the  defendant  power  to  cut  off 
the  water  without  notice  refers  to  a  perfectly 
different  state  of  things — a  misfeasance  or 
negligence  on  the  part  of  the  consumer,  and 
the  word  "  wrongfully  "  in  the  second  part 
of  the  section  includes  the  words  **  wilfully 
and  negligently"  used  in  the  first  part,  the 
first  part  of  the  section  being  directed  to  a 
public  penalty,  and  the  second  part. giving 
the  Water  Company  the  means  of  remedy- 
ing the  evil  without  delay.  If  the  defen- 
dants are  right  in  their  contention  under 
the  Sheffield  Ca^j  then  the  complainant 
says  in  every  case  they  can  cut  the  water  off 
without  any  rhyme  or  reason  and  refuse  to 
supply  the  consumer  until  they  have 
restored  communication,  which  he  has  no 
power  to  do,  or  lay  another  pipe.  The  test 
must  be,  he  says,  whether,  in  such  case,  the 
water  was  wrongfully  or  rightly  cut  off  in 
the  first  instance.  These  are  the  arguments 
that  have  been  put  forward  by  counsel  on 
both  sides,  and  the  case  has  been  argued  I 
must  say  with  the  greatest  possible  ability 
by  the  gentlemen  who  have  appeared  and 
wno  have  tried  to  elucidate  what  seems  to 
me  a  very  diflicult  question  under  the  Water 
Companies  Acts,  in  fact  these  questions 
always  are  difficult.  I  may  remark  it  is  not 
put  forward  that  the  defendants  could  have 
acted  in  this  matter  before  the  Metropolis 
Water  Act,  1871.  I  see  no  section  in  the 
Act  of  1847,  which  would  have  enabled  them 
to  act  in  this  way  at  all.  Under  the  Act 
of  1847,  they  appear  only  to  have  been  able 
to  cut  off  the  water  for  non-pavment  of 
rates,  and,  I  think,  for  the  cisterns  oeing  out 
of  order.  No  doubt  the  test  is  whether  the 
water  was  rightfully  or  wrongfully  cut  off  in 
the  first  instance.  In  this  case  it  seems  to  me 
it  could  only  rightfully  be  cut  off  if  no 
meaning  was  to  be  attached  to  the  word 
"  wron^ully  "  in  s.  32.  The  defendant  only 
cited  one  very  antique  instance  of  the  word 
being  so  used  without  any  meaning  in 
what  maybe  called  a  sort  of  Homeric  sense. 
It  seems  to  me  that  when  the  leak  was  dis- 
covered the  defendants  could  have'^ven 
notice  under  s.  29^  and  if  the  complainant 
had  not  repaired  m  that  time,  they  could 
have  repaired  and  charged  the  complainant 
but  they  would  have  to  keep  the  ground 
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open  during  that  time  or  opened  it  at  any 
time  at  which  the  complainant  wanted  to 
repair,  because  it  is  clear  from  the  case  of 
Chajmuin  v.  Fvlde  Wateruwrks  Co.,  supra, 
that  the  complainant  could  not  open  the 
ground  to  repair,  or  if  it  was  too  serious  a 
matter  for  dfelay  the  company  could  have 
repaired  at  once  under  s.  28  of  the  Act  of 
1847.  Under  these  circumstances  there  hav- 
ing been  no  negligence  or  wilful  misfeasance 
on  the  part  of  the  complainant,  I  must  find 
that  the  defendant  company  wrongfully  cut 
off  the  water,  or  rather  railed  to  supply  the 
water  under  s.  43. 

By  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  s.  43  :  "  If,  except  when 
prevented  as  aforesaid,  the  undertakers 
neglect  or  refuse  to  fix,  maintain,  or  repair 
such  fire  plugs,  or  to  furnish  to  the  town 
commissioners  a  sufficient  sujjply  of  water 
for  the  public  purposes  aforesaid,  upon  such 
terms  as  shall  have  been  agreed  on  or  settled 
as  aforesaid,  or  if,  except  as  aforesaid,  they 
neglect  to  keep  their  pipes  charged  under 
such  pressure  as  aforesaid,  or  neglect  or 
refuse  to  furnish  to  any  owner  or  occupier 
entitled  under  this  or  the  special  Act  to 
receive  a  supply  of  water  during  any  part  of 
the  time  for  which  the  rates  for  such  supply 
have  been  paid  or  tendered,  they  shall  be 
liable  to  a  penalty  of  ten  pounds^  and  shall 
also  forfeit  to  the  town  commissioners,  and 
to  every  person  having  paid  or  tendered  the 
rate,  the  sum  of  forty  shillings  for  every  day 
during  which  such  refusal  or  neglect  shall 
continue  after  notice  in  writing  shall  have 
been  given  to  the  undertakers  of  the  want 
of  supply." 

Metroi)olis  Water  Act,  1871  (34  & 
35  Vict.  c.  113),  s.  32,  provides  :  "  Where  in 
any  district  any  company  is  required  or 
has  proposed  to  provide  a  constant  supply — 
If  any  person  supplied  with  water  by  such 
company  wilfully  or  negligently  causes  or 
suffers  any  fittings  to  be  out  of  repair,  or  to 
be  so  used  or  contrived  as  that  the  water 
supplied  to  him  by  such  companv  is  or  is 
likely  to  be  wasted,  misused,  unduly  con- 
sumed, or  contaminated,  or  so  as  to  occasion 
or  allow  the  return  of  foul  air  or  other 
noisome  or  impure  matter  into  any  pipe 
belonging  to  or  connected  with  the  pipes  of 
such  company,  he  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding 
£5  '  or  if  any  person  supplied  with  water  by 
sucn  company  wrongfully  does  or  causes  or 
permits  to  be  done  anything  in  contraven- 
tion of  any  of  the  provisions  ojF  the  special 
Act  or  this  Act,  or  wrongfully  fails  to  do  any- 
thing which,  under  any  of  those  provisions, 
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ought  to  be  done  for  the  prevention  of  the 
waste,  misuse,  undue  consumption,  or  con- 
tamination 01  the  water  of  such  company, 
they  may  (without  prejudice  to  any  remedy 
against  him  in  respect  thereof)  cut  off  any 
of  the  pipes  by  or  through  which  water  is 
supplied  by  them  to  him  or  for  his  ase  and 
may  cease  to  supply  him  with  water,  so  long 
as  the  cause  of  injury  remains  or  is  not 
remedied  ;  and  in  every  case  of  so  cutting  off 
or  ceasing  to  supply,  the  company  shall 
within  twenty-four  hours  thereafter  give  to 
the  nuisance  authority,  as  defined  by  the 
Sanitary  Act,  1866,  notice  thereof.'' 

Mdcnwrran,  K.C.,  with  him  Acland,  K.C., 
for  the  appellants.— In  this  case  the  water 
was  lawfully  cut  off  by  the  appellants  for 
the  respondent  was  not  entitled  to  a  supply 
of  water  at  the  time  the  water  was  cut  off  by 
the  respondents.  In  this  case  the  leak  was 
in  the  communication  pipe,  and  it  was  the 
duty  of  the  occupier  under  s.  28  of  the 
Metropolis  Water  Act,  1871,  to  provide  all 
supply  fittings  and  keep  the  same  in  proper 
repair.  A  communication  pipe  is  included 
in  the  word  "fittings"  within  s.  3  of  the 
same  Act.  As  the  respondent  has  failed  in 
his  obligation  under  s.  28,  the  appellants  are 
not  bound  to  supply  him  with  water.  The 
company,  it  is  true,  may  repair  the  com- 
munication pipe,  but  they  are  not  bound  to 
do  so.    It  is  true  that  no  direct  power  is 

given  in  the  Water  Acts  to  the  occupier  to 
reak  up  the  street,  but  in  the  case  of 
Sheffield  Waterworks  v.  WUhinson  (1879), 
4  C.  P.  D.  410,  at  p.  421,  Bramwell,  L.J., 
says:  "Under  these  various  sections  it 
seems  to  me  that  where  the  communication 
has  been  severed,  it  is  competent  to  the 
persons  interested  in  the  house  to  restore  it 
by  laying  down  fresh  pipes  or  by  reconnect- 
ing tne  existing  pipe.  I  do  not  find  any- 
thing in  the  Act  of  Parliament  to  authorise 
the  breaking  up  of  the  soil  for  this  purpose, 
but  it  seems  to  me  to  follow  as  a  necessary 
consequence  from  the  general  provisions  of 
the  statute."  Therefore  the  respondent 
could  and  ought  to  have  mended  tne  pipe. 
Even  if  the  appellants  did  cut  off  the  water, 
they  only  did  so  during  the  necessary  re- 
pairs, and  are  therefore  within  the  ex- 
emption ffiven  by  ss.  42  and  43  of  the 
Waterworks  Clauses  Act,  1847.  In  any 
case,  the  penalty  is  too  large ;  the  maximum 
fine  that  could  be  inflicted  was  £4,  being  at 
the  rate  of  40«.  a  day  between  the  receipt  of 
the  respondent's  letter  of  June  6th  and  the 
date  when  the  supply  was  restored. 

W,  Finlay,  for  the  respondent.— There  is 
no   power   given  by  any  statute  for  the 
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occupier  to  open  up  the  road  in  order  to 
repair  or  relay  any  communication  pipe. 
The  appellants  rely  on  s.  32  of  the  Metro- 
polis Water  Act,  1871,  as  a  justification  for 
cutting  off  the  supply,  but  tnat  section  only 
applies  where  any  person  "wilfully  or 
negligently  causes  or  suffers  any  fittings  to 
be  out  of  repair."  There  must  be  some 
wrongful  act  or  default  on  the  part  of 
the  occupier;  nothing  of  that  sort  is 
alleged  in  the  present  case.  The  case  of 
Chajmian  v.  Fylde  Waterworks  Co,,  [1894] 
2  Q.  B.  699 ;  59  J.  P.  5,  clearly  shows  that 
the  respondent  had  no  power  to  break  up 
the  street  in  order  to  mend  this  communi- 
cation pipe,  and  that  a  duty  is  cast  on  a 
water  compisiny  to  keep  in  repair  that  part 
of  the  apparatus  in  the  street,  even  though 
the  service  pipe  and  apparatus  were  laid  by 
the  company  at  the  request  and  expense  of 
the  householder.  The  magistrate  has  found 
here  as  a  fact  that  there  was  no  negligence 
or  wrongful  refusal  to  repair. 

Macmorran,  K.C.,  in  reply. 

The  Lord  Chief  Justice  read  the  follow- 
ing judgment  of  the  court:  This  was  an 
appeal  from  a  special  case  stated  by  Mr. 
d'Evncourt,  police  magistrate,  in  a  complaint 
preferred  by  the  respondent  against  the 
appellants  for  refusing  to  furnish  a  supply 
or  water,  contrary  to  s.  43  of  the  Water- 
works Clauses  Act,  1847.  The  case  was 
extremelv  well  argued  by  Mr.  Afacmorran 
on  behalf  of  the  appellants,  and  Mr.  Firday 
on  behalf  of  the  respondent,  and  raises  a 
point  of  general  importance.  It  is  not 
necessary  to  refer  to  the  facts  in  detail,  as 
to  which  there  was  no  dispute  and  which 
are  clearly  set  out  in  the  special  case ;  it  is 
sufficient  to  sav  that  on  Satoiday,  June  Gth, 
1903,  a  leak  having  occurred  under  the 
roadway  opposite  113,  Eastbourne  Mews, 
the  road  was  opened  and  the  leak  was 
found  to  be  in  the  communication  pipe,  the 
property  of  the  consumer.  Notice  was 
thereupon  given  to  the  respondent's  coach- 
man, who  was  occupying  the  premises 
which  were  supplied  with  water,  to  repair 
the  pipe,  and  the  notice  stated  that  it 
would  De  the  duty  of  the  company  to  dis- 
connect if  the  pipe  was  not  repaired.  The 
respondent  took  no  steps  to  repair  it,  and 
the  water  was  then  cut  off  by  the  company. 
The  pipe  was  subsequently  repaired  by  the 
appellants  at  the  requestor  the  respondent's 
landlady.  The  magistrate  convicted  the 
appellants,  the  water  company,  and  fined 
them  a  penalty  of  £6  for  neglecting,  or 
refusing,  to  supply  water  in  accordance 
272 
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with  s.  43.  The  question  we  have  to  con- 
sider i&  Whether  there  was  any  evidence 
upon  which  this  conviction  can  be  supported  1 
It  must,  we  think,  be  taken  upon  these 
facts,  and,  in  fact,  it  was  so  stated  in  the 
course  of  the  argument,  that  the  only 
refusal  to  supply  the  water  was  by  the 
company's  cutting  it  off  upon  June  6th,  and 
continuing  to  keep  the  water  cut  off  until  it 
was  again  supplied  on  the  10th.  The 
(questions  we  have  to  decide  are.  Whether, 
in  the  metropolis,  if  a  leak  is  found  in  a 
pipe  belonging  to  a  consumer,  the  company 
IS  entitled  to  cut  off  the  water  until  the 
pipe  is  restored?  and,  secondly,  Does  a 
retusal  to  supply  under  the  circumstances 
of  the  present  case  constitute  an  offence 
under  s.  43  *?  It  is  found  as  a  fact  in  the 
case,  and  for  reasons  which  we  will  state 
later  on  it  must  be  the  fact,  that  the  pipe 
was  the  property  of  the  consumer— t.e.,  the 
owner  ot  the  premises  let  to  the  respondent 
Under  s.  43  of  the  Waterworks  Clauses  Act, 
1847,  if  the  undertakers,  except  when  pre- 
vented, as  provided  in  an  earlier  section, 
neglect  or  refuse  to  furnish  to  any  owner  or 
occupier  entitled  under  the  Waterworks 
Clauses  Act,  or  the  special  Act,  to  receive  a 
supply  of  water  durins  any  part  of  the 
time  during  which  the  rates  for  sudi 
supply  shall  have  been  paid,  or  tendenxl, 
they  eJiall  be  liable  to  a  penalty.  The 
exception  referred  to  in  the  earlier  words  of 
that  section  is  to  be  found  in  the  provisions 
of  s.  42,  and  does  not,  in  our  opinion,  apply. 
Under  s.  28  powers  are  given  to  the  under- 
takers to  open  the  streets  and  lay  down 
service  pipes  and  other  works  for  the  supply 
of  water ;  under  s.  29  they  may  not  enter 
private  property  without  consent,  except  in 
a  case  which  does  not  apply  here,  and  by 
s.  31,  before  breaking  up  the  street,  they 
must  give  certain  notices.  By  s.  48  the 
owner  or  occupier  of  any  dwellinj^-house 
who  wishes  to  have  water  brought  into  his 
premises  may  open  the  ground  bstween  the 
pipes  of  the  uiidertakers  and  his  premises 
and  lay  communication  pipes,  and  s.  52 
empowers  such  owner  or  occupier  to  opea 
or  oreak  up  the  street  for  such  purpose. 
There  are  also  provisions  in  ss.  44  and  47  as 
to  the  laying  of  communication  pipes  by  the 
undertakers  which  are  only  material  as  sup- 
porting the  view  that  communication  pipes 
are,  under  ordinary  circumstances,  the 
property  of  the  consumer.  The  Metropolis 
Water  Act,  1871,  contains  a  group  of  sections 
— ss.  26— 32— which  were  referred  to  in  argu- 
ment and  require  consideration.  Under 
these  sections  the  company  may  prescribe 
fittings,  which  by  the  interpretation  clause, 
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s.  3  of  the  same  Act,  include  communication 
pipes,  and  s.  28  provides  that  in  the  case  of 
a  constant  supply  the  owner  or  occupier  of 
the  premises  snail  provide  all  supply  fit- 
tings, and  from  time  to  time  keep  the  same 
in  proper  repair.  Section  29  enables  the 
company,  if  the  fittings  are  out  of  order,  to 
give  notice  requiring  the  owner  or  occupier 
within  twenty-four  nours  to  cause  the  same 
to  be  repaired  so  as  to  prevent  any  waste  of 
water,  and,  if  any  person  fails  to  comply 
with  the  terms  of  such  notice,  the  company 
may  repair  the  fittings  of  such  person 
and  may  recover  the  expenses  incurred. 
Section  32  provides  that  if  any  person  wil- 
fully or  negligently  causes  or  suffers  any 
fittings  to  be  out  of  repair,  or  to  be  so  used 
that  the  water  Rupplied  to  him  is  likely  to 
be  wasted,  he  shall  be  liable  to  a  penalty, 
and  the  second  paragraph  of  the  same 
section  provides  that,  if  any  person  supplied 
with  water  wrongfully  fails  to  do  anything 
which  ought  to  be  done  for  the  prevention 
of  waste,  the  comimny  may  cut  oflr  any  pipes 
by  or  through  which  the  water  is  supplied 
to  such  customer,  and  may  cease  to  supply 
him  with  water  as  long  as  the  cause  of 
injury  remains  or  is  not  remedied.  It  will 
have  been  observed  that  neither  the  Water- 
works Clauses  Act  nor  the  Metropolis  Water 
Act>  1871,  nor  any  other  Act  to  which  our 
attention  has  ^  been  called,  contains  any 
express  provision  giving  the  consumer  the 
right  to  open  the  street  for  the  purpose  of 
repairing  the  pipe,  and  this  we  gather  from 
the  statement  in  the  special  case  and  from 
the  judgment  of  the  learned  police  magis- 
trate to  DC  one  of  the  grounds  on  which  he 
decided  against  the  api>ellants.  It  is  true 
that  Bramwell,  L. J.,  sitting  in  the  Court 
of  Queen's  Bench,  expressed  the  opinion,  in 
the  case  of  Sheffield  Waterworks  v.  WUkin- 
san,  (1879)  4  Q.  B.  D.  421,  that  the  right  to 
break  up  the  soil  followed  from  the  right 
which  the  consumer  had  to  la^^  down  fresh 
pipes  for  the  purpose  of  obtaining  a  supply, 
and  it  may  be  that  the  obligation  impc^ea 
upon  the  owner  and  occupier  by  s.  28  of  the 
Metropolis  Water  Act,  1871,  to  keep  the 
prescribed  fittings,  which  include  communi- 
cation pipes,  in  proper  repair  may  give  the 
consumer  a  right  to  open  the  road  for  the 
purpose  of  repair.  On  the  other  hand,  the 
Court  of  Appeal,  in  the  case  of  Chapman  v. 
Fylde  Waterworks,  [18941  2  O.  B.  607, 
expressly  decided  that  tne  Waterworks 
Clauses  Act  gave  the  consumer  no  power  to 
open  streets  for  the  purpose  of  repair.  In 
the  view,  however,  we  take,  this  does  not 
seem  to  us  to  be  conclusiye  of  the  case. 
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The  question  still  remains — Is  the  consumer 
who,  having  the  opportunitv  of  doing  so 
without  opening  the  street,  does  not  choose 
to  repair  his  own  communication  pipe  a 
person  entitled  to  demand  a  supply  of  water 
under  s.  43 1  We  do  not  think  for  the  pur- 
pose of  this  question  that  any  distinction 
can  be  drawn  between  owner  and  occupier. 
It  wa«)  contended  on  behalf  of  the  respond- 
ent that  the  duty  of  repairing  the  pipe 
rested  with  his  landlord.  The  water  com- 
pany have  no  means  of  knowing  what  the 
contractual  relations  between  tne  occupier 
and  his  landlord  are,  and,  in  our  opinion, 
the  liability  of  the  company  in  respect  of  an 
oifence  under  s.  43  cannot  depend  upon  the 
relations  between  the  owner  and  occupier 
of  the  premises.  No  question  in  this  case 
arises  as  to  the  opening  of  the  street.  The 
street  was  opened  by  the  company ;  notice 
was  given,  and  the  company  offered  to  re- 
connect the  pipe  upon  payment  of  the 
expenses  ;  they  at  the  same  time  gave  notice 
that  if  the  pipe  was  not  repaireof  the  water 
would  be  cut  off.  In  our  opinion  the  duty 
to  repair  the  defect  in  the  communication 
pipe  is  by  s.  28  of  the  Act  of  1871  cast  upon 
the  o>vner  or  occupier.  We  think  that  the 
owner  or  occupier  who,  after  notice  to  him 
that  the  communication  pijie  belonging  to 
him  is  out  of  repair,  permits  the  pipe  to 
remain  in  a  condition  in  which  it  would 
cause  waste  of  water  has  wrongfully  failed 
to  do  something  to  prevent  the  waste  within 
the  meaning  of  the  second  mragraph  of 
s.  32  of  the  Act  of  1871,  and  that  under 
these  circumstances  the  company  were 
entitled  to  cut  off  the  water  and  to  cease  to 
supply  him  as  long  as  the  injury  to  the  pipe 
remained  unremedied.  It  might  be  that 
the  owner  or  occupier  of  a  house  did  not 
wish  to  continue  the  supply,  or  preferred  to 
put  in  a  better,  larger,  or  different  communi- 
cation pipe.  The  fact  that  the  company 
could,  if  tney  were  so  minded,  have  repaired 
the  pipe  after  twenty-four  hours*  notice 
under  s.  29  does  not  disentitle  them  from 
exercising  their  rights  under  s.  32,  and  we 
therefore  think  that  the  owner  or  occupier 
who,  under  such  circumstances  as  the  pres- 
sent,  will  not  repair  the  pipe  which  causes 
the  waste  is  not  a  person  entitled  to  receive 
a  supply  of  water  under  s.  43.  We  think 
the  true  view  to  be  taken  of  the  facts  is 
that  indicated  by  the  court  in  You/ng  v. 
Southwark  and  Vauxhall  Water  Co,,  (1893) 
69  L.  T.  144 ;  and,  although  no  doubt  in  one 
sense  it  may  be  said  that  the  question  is  one 
of  fact,  we  think  that  the  mag^trate  ouffht 
as  a  matter  of  law,  upon  the  evidence  in  this 
case,  to  draw  the  conclusion  which  we  have 
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indicated  upon  the  facts  as  stated.  The 
appeal  will  therefore  be  allowed,  with 
costs. 

Appeal  allowed. 

Solicitors  for  the  appellants :  Bircham  A 
Co. 

Solicitors  for  the  respondents:  Markby, 
Stewart  <k  Co. 
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March  12,  1904. 

Rex  V,  CoRRiE  and  Watson. 

Criminal  law— Betting  Act,  1853  (16  & 
17  Vict.  c.  119)-~Gaming  Act,  1846 
(8  <k  9  Vict.  c.  109)— Members  of  a 
club  betting  inter  se — Defendants  gene- 
rally acting  as  bookmakers—  Evidence 
to  go  to  jury. 

Evidence  uhm  given  that  betting  wcu  carried 
on  on  certain  club  premises  ;  but  it  ap- 
peared that  the  members  of  the  club 
did  not  ordinarily  bet  with  one  another 
indiscriminately^  but  that  they  were 
divided  into  two  classes^  the  defendants 
generally  being  the  bookmakers  laying 
the  oddsj  and  the  other  members  of  this 
club  betting  with  them. 

Held,  that  there  toas  some  evidence  on  which 
the  jury  could  convict  the  defendants  of 
offences  under  the  Betting  Acty  1853, 
and  under  the  Gaming  Act,  1845. 

Where  transactions  are  proved  against  a 
defendant  which  are  capable  of  an 
innocent  explanation^  and  the  defen- 
dant could  have  given  it,  and  there  is 
prima  facie  evidence  that  he  is  acting 
illegally,  the  jury  may  draw  their  own 
coTiclusions  from  the  fact  that  the 
defendant  does  not  give  evidence  on  his 
own  behalf 

Case  stated  by  the  Deputy  Recorder  of 
the  city  of  Liverpool. 
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At  the  quarter  sessions  of  the  peace  in 
and  for  the  city  of  Liverpool,  holden  at 
Liverpool  on  August  26th,  1903,  Edward 
Samuel  Corrie  ana  Donaldson  Watson  were 
tried  before  me  on  an  indictment  for  mis* 
demeanor,  which  contained  eight  counts, 
charging  the  defendants  with  offences  under 
the  Betting  Houses  Act,  1853  (16  &  17  Vict, 
c.  119),  under  the  Gaming  Act,  1845  (8  & 
9  Vict.  c.  109),  and  with  keeping  a  common 
gaming-house. 

A  coi)y  of  the  said  indictment  is  con- 
tained in  the  schedule  annexed  hereto, 
and  is  to  be  taken  as  forming  part  of  this 
case. 

The  defendants  having  pleaded  not  guilty, 
the  following  evidence  was  given : 

William  Rennie,  police  -  constable.— I 
watched  the  premises  92  and  94,  Whitefield 
Road  between  May  29th  and  July  2nd, 
1903.  Saw  number  of  working  class 
frequenting  house.  On  July  2na,  1903. 
I  went  with  Police-constable  Black  ana 
Sergeant  Whitley.  The  latter  executed  a 
search  warrant ;  entered  about  3  p.m. ; 
found  fortv-nine  men  on  premises,  include 
ing  defendants  ;  found  book  of  rules  of 
club  for  1903  (a  copy  of  the  said  rules  is  an- 
nexed to  and  is  to  oe  taken  as  forming  part 
of  this  case).  It  seems  that  Corrie  is  chair- 
man and  Watson  secretary  and  treasurer. 
Went  past  bar  into  billiard  room;  found 
number  of  men,  including  the  defendants. 
Defendants  were  seated  at  table  in  their 
shirt  sleeves  at  the  end  of  the  room.  A 
racing  card  (copy  of  which  is  annexed 
hereto)  was  on  the  ledge  in  front  of  them, 
facing  people  in  the  room ;  this  con- 
tained names  of  horses  in  Prince  of  Wales 
Stakes  which  came  through  the  tape 
machine  as  runners;  starting  prices  also 
came  through  tape.  Whilst  I  was  there 
the  name  of  a  winner  came  through.  Found 
betting  sheets  in  front  of  Watson.  Some 
of  them  were  for  that  day;  th^  do  not 
relate  to  that  date  exclusively.  Corrie  was 
sitting  opposite  the  money  drawer,  in  which 
was  £11  10«.  2d,  There  was  a  telephone 
and  tape  machine ;  tape  was  on  their  left 
and  telephone  on  rignt,  so  that  Watson 
could  reach  and  use  it  (sample  of  tape  pro- 
duced.) Seized  books  and  papers  on  premises 
relating  to  business  of  club ;  went  through 
them.  The  Irish-motor  car  race  and  other 
races  came  through.  No  news  came  through 
which  did  not  refer  to  racinff  (not  that  I 
am  aware  of).  Went  through  register  of 
members.  It  shows  396.  Compared  it  with 
names  of  49  people  found  on  premises,  all 
members  but  14 ;  11  were  not  on  register 
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at  sllj  3  were,  but  were  not  on  club  sub- 
scription ledger.  There  was  a  visitors' 
book.  The  11  were  not  in  it.  Last  entry 
is  June  24th,  1903.  I  produce  the  follow- 
ing books  and  documents :  Register  of 
club  members,  subscription  ledger,  minute 
book,  and  mortgage  ledger,  house  com- 
mittee minute  book,  morning  betting  book 
(t.«.,  it  records  bets  which  are  not  starting 
price  bets),  Corrie's  rent-book,  and  White- 
neld  CluD  rent-book ;  131  slips  relating  to 
bets  on  horses ;  £48  19<.  was  involved.  I 
found  them,  some  in  the  fireplace,  on 
Corrie's  left  hand  and  some  in  front  of 
Watson,  on  the  table.  In  the  morning 
betting  book  there  were  bets  amounting  to 
£30  17«.  for  that  day's  racing;  I  don't 
know  the  writing ;  it  was  in  front  of 
Corrie.  Corrie  asked  me  if  I  was  going  to 
take  it  away.  I  said  "Yes."  Compared 
names  in  book ;  £27  2«.  in  names  ot  per- 
sons whose  names  do  not  appear  on  club 
register.  It  appears  by  the  mortgage  ledger 
that  Corrie  has  advanced  £165  to  club 
on  security  of  fixtures,  furniture  and  effects. 
Furniture,  etc.,  would  not  be  worth  £50. 
I  don't  know  if  any  was  repaid.  £150 
appears  to  have  been  advanced  at  five  per 
cent. — £15  at  no  interest.  I  knew  defen- 
dant Corrie  close  on  five  years.  He  was 
a  butcher,  and  then  for  four  years  in  this 
club  as  a  betting  man.  The  Telephone 
Book,  1903,  contains  the  following  entry : 
**  Edward  S.  Corrie,  commission  agent. 
92,  Whitefield  Road,  260,  Anfield.  Edward 
S.  Corrie,  commission  agent,  92,  Whitefield 
Road,  214,  Anfield."  1  saw  no  one  ex- 
cept aefendants  making  a  book. 

Cross-examined :  They  stopped  betting 
immediately.  I  only  saw  position,  both  in 
shirt  sleeves.  Drawer  close  up  against 
Corrie ;  I  don't  know  if  it  was  shut  or  open. 
Corrie  handed  me  the  key  of  the  safe;  I 
found  books  of  club  there.  They  are  written 
up  to  date  as  far  as  I  can  tell ;  Watson  wrote 
to  say  they  were  not.  There  were  eleven 
men  whose  names  were  not  in  club  register. 
Have  not  heard  that  these  men  ^ve  false 
names.  I  produce  certificate  of  mcorpjora- 
tion  of  the  Whitefield  Social  Club,  Limited. 
The  club  is  registered  under  the  Licensing 
Act  of  1902  as  well.  I  did  not  see  Memoran- 
dum of  Association  (Rules  1  and  14,  Powers 
—Fundamental  Rule,  p.  8.  Rules  17,  18 
and  19  were  then  read  by  counsel  for  the 
defence).  Register  of  members  seems  to 
have  been  properly  kept.  Name,  address, 
date  of  election,  account  of  suoscription 
apparently  all  in  order ;  minute  book : 
read  through  some  of  the  minutes  enterea 
up  in  a  business-like  way  except  one  month. 
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October,  1901  ;  read  August,  1902,  annual 
ffeneral  meeting.  Minute  book  stops  at 
May,  1903.  No  meeting  in  June,  1903  :  no 
meeting  in  April,  1903.  Visitors'  book — 
last  entry  is  June  24th,  1903.  Accord- 
ing to  Register  of  Mortgages,  Corrie  ad- 
vanced £60  at  five  per  cent.  August, 
1899 ;  Corrie  advanced  £50  at  five  per 
cent  March,  1900 ;  Corrie  advanced  £50  at 
^ve  per  cent.  August,  1900;  Corrie  ad- 
vanced £15 — no  interest,  no  date.  Corrie's 
father  was  the  chairman.  Corrie  was  tenant 
of  houses.  Corrie  became  president  in 
January,  1903,  and  club  became  tenant  in 
January,  1903.  House  committee  book — 
January  13th,  1903,  minute — June  9th, 
1903,  minute.  North  and  South  Wales 
Bank  were  bankers  to  the  club.  ^  Bank 
account  was  in  name  of  the  Whitefield 
Social  Club.  Nomination  papers  for  candi- 
dates. Found. some  printed  letters  asking 
members  for  their  cluo  subscriptions.  Rule 
21  was  read.  On  entering  club  you  go 
into  a  passage,  turn  to  right  into  bar, 
where  there  is  a  steward  ;  there  is  a  small 
room  behind,  used  as  a  cellar.  There  is 
a  little  stove  there  but  there  is  no  room 
in  it.  Things  can  be  cooked  there.  I  can- 
not say  things  are  not  cooked  for  breakfast, 
dinners  and  teas.  I  don't  know  that  men 
get  chops  there.  There  were  drinkables 
and  biscuits  in  the  bar.  Small  room  with 
table  and  chair  in  it.  Billiard  table  in 
large  room  ;  one  wooden  form  on  one  side. 
Saw  a  box  of  dominoes.  All  kinds  of  news 
came  over  tape  machine.  It  is  Renter's. 
Room  upstairs  unfurnished.  Little  room 
was  full  of  lumber.  I  saw  legs  of  some 
table.  Big  room  nothing  in.  There  was  a 
ring  board  at  end  of  room.  I  don't  think 
third  room  was  labelled  "  committee  room." 
Betting  sheets.  Some  were  for  earlier 
days.  Most  of  them  refer  to  earlier  dates. 
131  betting  slips.  You  cannot  tell  the  date 
except  by  looking  at  names  of  horses.  I 
don't  know  if  they  were  old  slips.  If  a  slip 
were  to  read  as  follows :  "  Put  U.  on  Ard 
Patrick  to  win  and  1«.  for  place ;  *  any 
coming'  put  on  another  horse  to  win  or 
place,"  I  would  count  such  slips  as  2<. 
only. 

Re-examined  :  This  is  how  I  arrived  at 
£48  19«.  This  was  in  front  of  Watson. 
Betting  only  was  being  done,  as  far  as  I 
could  see.  Nothing  else  that  I  could  see. 
The  cooking  stove  was  cold. 

James  Farley,  16,  Silva  Street,  Liver- 
pool.—Member  since  May,  1903  ;  was  in 
nabit  of  going  there.  Know  Corrie  and 
Watson.  Come  made  bets  occasionally  in 
the  club.    I  was   not  there  when  police 
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came  in.  Have  seen  Corrie  and  Watson  at 
table  sometimes.  They  were  taking  bets. 
I  have  been  there  when  Corrie  was  not 
there.  I  have  been  there  when  somebody- 
else  has  been  at  the  table  with  Watson. 
I  have  made  beta  with  Corrie,  Watson 
and  Bell.  Cross-examined  :  People  under 
twenty-one  not  elected  as  members.  Wat- 
son was  not  always  sitting  in  his  place. 
He  often  was.  Other  people  often  sat 
down  at  different  tables.  It  was  the  secre- 
tary's table,  Watson's.  Corrie  is  absent 
two  or  three  days  at  a  time.  This  year  he 
has  been  away  as  much  as  there.  I  some- 
times lay  the  odds  ;  so  do  others.  All 
members  bet  among  themselves.  Have 
heard  odds  called  out^  not  by  Corrie,  but 
other  members  sometimes,  "Two  to  one 
you  don't  name  the  second."  "On  the 
nod  "  means  making  a  bet  without  passing 
any  money.  They  cook  there.  The  steward 
does  it  in  the  back  place.  Chops,  steaks, 
or  what  you  want.  There  are  veal  pies 
about.  They  have  teas  there,  too.  General 
news  conies  through  the  tape.  Re-examined : 
I  have  laid  against  horses,  but  not  at  the 
table.  It  was  not  always  starting  price — 
it  was  generally.  Then  there  is  no  neces- 
sity to  call  out  odds. 

George  Metcalfe,  20,  Newlands  Street, 
Liverpool. — Member  for  twelve  months  ; 
often  been  there.  Seen  Corrie  and  Wat- 
son there  sitting  at  table  in  billiard 
room,  taking  money  on  horse-racing.  The 
billiard  table  is  usually  at  bottom  end,  near 
entrance  to  back.  Have  seen  it  moved  to 
make  more  room.  Some  playing  rings, 
dominoes  or  cards ;  others  laying  money 
on  horses  with  Corrie,  Watson  and  others. 
I  have  seen  Corrie  playing  billiards  and 
taking;  money  on  norse  races.  Cross- 
examined  :  They  have  chess  and  cards : 
2d,  per  game  of  billiards.  Food  cooked 
there  every  day.  Menu  card.  Newspapers 
taken  there.  Rules  are  adhered  to.  I  was 
there  at  the  raid.  As  far  sm  I  am  aware, 
everyone  was  a  member.  The  raid  did  not 
seem  to  have  much  effect,  as  far  as  I  know. 
Other  members  laid  odds.  I  have  laid  odds 
myself  once  or  twice.  (Photograph  of  club 
pic-nic  produced  and  put  in.)  Corrie  and 
Watson  had  been  playing  billiards  just 
before  the  raid.  Re-examined  :  They  went 
to  the  table  to  be  ready  to  bet. 

William  Chappell,  177,  Whitefield  Road, 
Liverpool. — Member  for  two  years.  I  was 
under  an  assumed  name  until  last  May.  It 
is  a  club  for  bettinf^  and  games.  The  prin- 
cipal man  for  betting  is  the  chairman.  I 
knew  him    before  I  joined  the   club.     I 
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heard  he  was  a  butcher  about  four  and  a 
half  years  ago.  Cross-examined :  1  was 
under  an  assumed  name.  When  Corrie 
found  it  out  he  made  me  join  in  my  own 
name.  I  am  very  seldom  at  the  club. 
Others  betted  as  well  as  Corrie.  The 
chairman  puts  the  takings  which  he  re- 
ceives from  the  steward  into  the  drawer  in 
the  table.  Re-examined  :  I  don't  know 
what  the  takings  would  be.  I  only  know 
the  steward  does  give  takings.  I  have 
seen  them  taking  lunch. 

William  Kaneen,  rent  collector  for  R  L. 
Gibson,  estate  agent.— Agent  for  92  and 
94  Whitefield  Road  since  December  15th, 

1902.  Tenancy  was  then  in  name  of  Edward 
S.  Corrie.  I  collected  rent  from  E.  S.  Corrie 
until  January  12th,  1903,  when  I  changed 
name  to  Whitefield  Social  Club  and  gave 
two  books,  one  for  each  hotise.  I  was 
asked  to  do  so  by  Watson.  Cross-examined : 
It  was  changed  to  two  books.  They  wanted 
a  book  for  each.  I  don't  see  the  point  It 
is  to  our  own  benefit  to  have  it  in  two 
books.  I  don't  know  any  benefit  to  Watson. 
Re  examined  :  He  gave  no  reason  but  said 
it  ought  to  be  in  name  of  club. 

James  Black,  iK)lice  constable,  93  B,  of 
city. — Rennie's  evidence  is  correct 

Harry  James  Whitley,  detective  sergeant 
of  police.  —  Executed  warrant   July  2nd, 

1903.  Rennie's  evidence  is  correct.  Have 
seen  all  of  eleven  except  one.  They  all 
said  they  were  members  and  that  they  had 
paid  2«.  6rf.   They  may  have  been  members. 

Counsel  for  the  prosecution  then  with- 
drew the  suggestion  that  some  of  the  per- 
sons present  at  the  raid  by  the  police  on 
July  2nd,  1903,  were  not  members  of  the 
club. 

William  James  Clough,  clerk  to  National 
Telephone  Company.— I  produce  a^eement 
between  company  and  Corrie,  in  which 
Corrie  is  described  as  E.  S.  Corrie,  commis- 
sion agent,  92  and  94,  Whitefield  Road. 

At  the  close  of  the  evidence  for  the  pro- 
secution, counsel,  on  behalf  of  the  defen- 
dants, submitted  that  there  was  no  evidence 
to  go  to  the  jury  in  support  of  any  of  the 
counts  of  the  indictment 

I  held  that  there  was  evidence  to  go  to 
the  jury  and  intimated  that  I  intended 
leaving  the  following  questions  to  them  : 

1.  Was  the  Whitefield  Social  Club  a  bona 
fide  clxxhl 

2.  Did  the  defendants  habitually  fre- 
quent the  Whitefield  Social  Club  for  the 
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purpose  of  betting  with  persons  resorting 
thereto? 

3,  Had  they  or  either  of  them  the  exclu- 
sive control  of  any  particular  portion  of  the 
roomi 

4.  Did  they  bet  in  the  house  with  the 
knowledge  and  consent  of  the  occupier  1 

Counsel  for  the  defendants  did  not  call 
anv  evidence,  but  addressed  the  jurv  on 
beoalf  of  the  defendants.  I  sumnned  up 
and  left  the  above  questions  to  the  jury. 

To  question  No.  1  the  jury  answered 
"  Yes,  but  as  a  blind  for  betting  purposes." 
To  each  of  the  remaining  three  questions 
the  jury  answered  "Yes." 

Upon  these  findings  I  directed  the  jury 
to  find  a  verdict  of  guilty,  and  sentenced 
the  defendant  Corrie  to  pay  a  tine  of  £20, 
and  the  defendant  Watson  to  pay  a  fine  of 
£5.  Both  fines  were  paid  and  I  ordered  the 
defendants  to  be  discharged. 

The  question  for  the  opinion  of  the  court 
is :  Whether  there  was  any  evidence  to  go 
to  the  jury  upon  the  charges  alleged  in  the 
indictment  1 

If  the  court  should  be  of  opinion  that 
there  was  no  evidence  to  go  to  the  jury, 
then  the  conviction  is  to  be  quashed  ana 
the  fines  paid  by  the  defendants  are  to  be 
returned  to  them  ;  otherwise  the  conviction 
is  to  be  afiirmed. 

(Signed)        P.  W.  Atkin. 

The  indictment,  which  contained  eight 
counts,  was  scheduled  to  the  case :  it  may 
be  summarised  as  charging  that  Edward 
Samuel  Corrie  and  Donaldson  Watson,  here- 
tofore^  to  wit,  on  the  twentv-ninth  day  of 
May,  m  the  vear  of  our  Lord  one  thousand 
nine  hundred  and  three,  and  on  divers  other 
days  and  times  between  that  day  and  the 
third  day  of  July  in  the  vear  aforesaid,  at 
the  city  of  Liverjpool,  in  the  county  of  Lan- 
caster, and  withm  the  jurisdiction  of  this 
court, 

(1)  Being  persons  using  a  certain  room, 
to  wit,  the  billiard  room  of  the  premises 
situate  and  being  numbers  ninety-two  and 
ninety-four  Whitefield  Road,  in  the  said 
city,  occupied  by  the  Whitefield  Social  Club, 
Limited,  did  unlawfully  use  the  same  for 
the  purpcjse  of  their  then  and  there  betting 
therein  with  persons  resorting  thereto. 

(2)  Being  persons  using  a  certain  room, 
to  wit,  the  billiard  room  aforesaid,  did 
unlawfully  use  the  same  for  the  purpose 
of  money  being  then  and  there  received 
therein,  by  and  on  behalf  of  them  the  per- 
sons using  the  same,  as  and  for  the  con- 
sideration for  an  undertaking,  promise^  and 
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agreement  to  pay  thereafter  money  on  the 
contingency  of  and  relating  to  horse  races. 

(3)  Being  persons  using  a  certain  place, 
to  wit,  the  houses  situate  and  bein^  num- 
bers ninety-two  and  ninety-four,  Whitefield 
Eoad.  in  the  city  aforesaid,  did  unlawfully 
use  tne  same  for  the  purposes  of  their  then 
and  there  betting  therein  with  persons  re- 
sorting thereto. 

(4)  Being  persons  using  a  certain  place, 
to  wit,  the  houses  situate  and  bein^  num- 
bers ninety-two  and  ninety-four,  Whitefield 
Road,  in  the  city  aforesaid,  did  unlaw- 
fully use  the  same  for  the  purpose  of 
money  being  then  and  there  received 
therein  by  and  on  behalf  of  them  the 
persons  using  the  same  as  ^  and  for  a 
consideration  for  an  undertaking,  promise 
and  agreement  to  pay  thereafter  money  on 
the  contingency  of  and  relating  to  horse 
races. 

(5)  Did  unlawfully  have  the  care  and 
management  of  a  certain  place,  to  wit,  the 
houses  situate  and  being  numbered  ninety- 
two  and  ninety-four  in  Whitefield  Road 
aforesaid,  which  said  place  was  then  and 
there  used  for  the  purpose  of  certain  persons 
using  the  same  whose  names  are  to  the 
jurors  unknown,  unlawfully  betting  therein 
with  persons  resorting  thereto  : 

(6)  Did  unlawfully  have  the  care  and 
management  of  a  certain  place,  to  wit,  the 
houses  situate  and  being  numbered  92  and 
94  in  Whitefield  Road  aforesaid,  which  said 
place  was  then  and  there  used  for  the  pur- 
pose of  money  bein^  then  and  there  unlaw- 
fully receivea  therein  by  and  on  behalf  of 
certain  persons  using  the  same  whose  names 
are  to  tne  jurors  unknown,  as  and  for  the 
consideration  for  an  undertaking,  promise, 
and  agreement  to  pay  thereafter  money  on 
the  contingency  of  and  relating  to  horse 
races. 

(7)  Unlawfully  did  keep  and  maintain  a 
certain  common  gaming  house,  and  in  the 
said  common  ^ming  house,  for  lucre  and 
gain,  on  the  said  twenty-ninth  day  of  May 
and  on  the  said  other  days  and  times  there 
unlawfully  and  wilfully  did  cause  and  pro- 
cure divers  idle  and  evil  disposed  persons 
to  resort,  frequent,  and  come  for  the  purpose 
of  unlawful  betting  and  gaming,  and  in  the 
said  common  gaming  house  on  the  said  29th 
day  of  May,  and  on  the  said  other  days  and 
times  there  unlawfully  did  permit  and  suffer 
the  said  idle  and  evil  disposed  persons  to 
be  and  remain  unlawfully  betting  and 
gaming  on  the  result  of  horse  races  to  the 
great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  Lord  the  King,  to 
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the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of 
our  Lord  the  King,  his  Crown  and 
dignity : 

(8)  Did  unlawfully  act  in  conducting  the 
business  of  a  certain  place,  to  wit,  the 
houses  situate  and  being  numbered  ninety- 
two  and  ninety-four  Whitefield  Road  afore- 
said, which  said  place  was  a  common 
filming  house  within  the  meaning  of  the 
Gaming  Act  one  thousand  eight  Hundred 
and  forty-five. 

Bigbj/  Swift  appeared  for  the  prosecution ; 
Tobin,  K.C.  (J.  II.  LayUm  with  him) 
appeared  on  behalf  of  the  defence. 

Tobin^  K.C.,  submitted  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  any 
of  the  counts  of  the  mdictment.  The  evi- 
dence is  set  out  in  full  in  the  case.  The 
defendants  did  not  give  evidence.  There 
were  no  strangers  using  the  club  at  all. 
[Darling,  J. :  There  is  evidence,  is  there 
not,  that  one  of  the  men  was  a  betting  man 
by  profession  ?]  Tobin,  K.C.  :  Yes,  but  the 
mere  fact  that  a  man  has  a  betting  business 
does  not  make  it  illegal  for  him  to  go  into  a 
club.  There  was  no  evidence  here  of  the 
two  classes  of  persons,  namely,  bookmakers 
using  the  club  and  persons  resorting  thereto 
for  the  purpose  of  betting  with  them;  there 
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"  but  as  a  blind  for  betting  purposes,*'  means 
that  the  members  joined  this  club  with  the 
chief  object  of  betting ;  it  cannot  mean  that 
it  was  not  a  bond  fide  club,  as  the  con- 
trary is  expressly  found.  [Lord  Alver- 
STONE,  L.O.J.  :  If  this  evidence  was 
consistent  with  persons  going  there  only 
to  bet  inter  ««,  then  there  would  be  no 
evidence,  but  when  you  find  the  defendants 
seated  at  the  head  of  the  table  with  betting 
sheets  in  front  of  them  and  oppasite  the 
money  drawer,  it  seems  to  me  strong  to  say 
that  there  was  no  evidence.]  Tobin,  K.C. : 
Where  the  evidence  is  absolutely  consistent 
with  innocence  or  guilt,  then  I  submit  there 
is  no  evidence.  The  public  had  no  right  to 
come  into  this  club,  and  did  not  come  in. 
There  is  evidence  that  part  of  the  money 
in  the  till  was  the  takings  from  the  bar. 
The  defendants  hjwl  no  exclusive  control  of 
any  part  of  the  premises ;  the  committee 
did  not  allot  them  any  particular  place. 
[He  cited  Doicnes  v.  Johnson,  [18951  2  6.  B. 
203.]  ■■     ^ 

Stoi/t— There  was  evidence  that  Corrie 
had  entered  into  an  agreement  with  the 
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National  Telephone  Company,  and  had 
given  as  his  address  the  club  premises. 
There  was  evidence  that  he  was  carrying  on 
his  business  at  the  club  ;  he  was  proved  to 
be  there  betting ;  he  had  control  of  the 
keys  of  the  club  and  he  received  the  money 
taken  in  the  club,  and  he  had  advanced 
money  to  the  club.  In  Downes  v.  Johnson, 
sujYra,  the  facts  found  were  exactly  the 
opposite  to  the  facts  found  in  the  present 
case. 

Lord  ALVERaTONE.L.C.J.-  -In  my  opinion, 
the  conviction  should  be  affirmed.  If  this 
case  bad  been  a  case  of  members  of  a  club 
resorting  to  the  club  for  the  purpose  of 
betting  together  one  mth  another,  I  am  of 
opinion  that  there  would  have  been  no  case 
to  go  to  the  jury.  But  here  there  is  some 
substantial  evidence  that  the  members  of 
the  club  were  not  betting  with  one  another, 
but  were  divided  into  two  classes,  Corrie 
and  Watson  being  the  bookmakers  and  the 
others  goinjj^  there  to  bet  with  them.  On 
many  occasions  Corrie  and  Watson  occupied 
the  same  places,  sat  at  the  same  table,  and 
used  the  tajie  list.  There  also  seems  to  be 
some  evidence  of  a  habit  of  Corrie's  of 
laying  the  odds,  as  distinguished  from  the 
other  members  of  the  club,  though  it  is  true 
that  there  is  some  evidence  that  other  mem- 
bers of  the  club  sometimes  laid  the  odds. 
Then  Corrie  was  a  bookmaker,  i.e.,  a  person 
who  might  be  there  for  the  purpose  of 
carrying  on  his  business.  The  various  items 
of  evidence  may  be  small  in  themselves,  but 
I  am  unable  to  come  to  the  conclusion  that 
there  was  no  evidence.  With  reference  to 
the  use  of  the  word  "  blind  "  by  Wright,  J., 
in  Downes  v.  Johnson,  supra,  the  word  is 
there  used  not  simply  in  reference  to  con- 
cealing the  betting,  but  in  reference  to  the 
club  itself ;  but  the  question  whether  it  was 
a  bond  fide  club  is  followed  up  "here  by  the 
three  questions  which  really  raise  the  point, 
whether  the  members  of  the  club  were 
divided  into  two  sets.  I  agree  that  no 
inference  ought  to  be  drawn  in  support  of  a 
weak  case  on  the  ground  that  the  defendants 
were  not  called  to  give  evidence ;  but  where 
transactions  are  proved  which  are  capable 
of  an  innocent  explanation,  and  if  the 
defendants  could  have  given  it,  and  there  is 
jfrinid  facie  evidence  that  the  person  is 
carrying  on  an  illegal  business,  I  do  not 
think  it  improper  for  the  jury  to  draw  a 
conclusion  from  the  fact  that  the  defendants, 
were  not  called. 

Grantham,  J.— I  am  of  the  same  opinion. 
The  juiy  have  no  right  to  convict  a  man 
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merely  because  he  does  not  go  into  the 
witness-box,  but  if  pt-imd  facie  evidence  of 
an  offence  has  been  given  and  the  man  does 
not  go  into  the  box,  the  jury  may  draw  their 
own  conclusions. 

Bbucb,  J. — I  am  of  the  same  opinion. 

Dakleno,  J. — I  am  of  the  same  opinion. 
The  answers  to  the  questions  in  this  case 
dispose  of  the  judgment  of  Wright,  J.,  in 
Dowries  v.  Johnwn^  supra.  The  club  was 
formed  for  two  purposes :  (1)  social,  (2)  a 
place  where  one  could  bet.  It  a  bookmaker 
stands  on  a  box  and  put  an  umbrella  up 
over  him,  the  box  would  keep  his  feet  dry 
and  the  umbrella  would  keep  his  head  dry, 
it  would  be  a  bond  fide  box  and  a  honA  fide 
umbrella,  and  yet  it  would  be  a  "  place  "  for 
the  purpose  of  betting.  In  the  ajzreement 
with  the  Telephone  Company,  Corrie  is 
described  as  a  commission  a^nt  and  gives 
as  his  address  92  and  94,  Whitefield  Street, 
the  club  premises.  I  think  there  was  plenty 
of  evidence. 

Chaknell,  J.— I  agree.  In  my  view,  the 
third  finding  of  the  jury  that  the  defendants 
had  the  exclusive  control  of  a  particular 
portion  of  the  room,  is  the  important  one. 
There  was  evidence  that  they  were  there  for 
the  purpose  of  betting,  and  that  persons 
came  there  for  the  purpose  of  betting  with 
them  and  not  with  each  other. 

Conviction  affirmed. 

Solicitor  for  the  prosecution  :  Town  Clerk, 
Liverpool. 

Sohcitors  for  the  defence :  Ledgard  and 
Smith,  for  Cecil  B.  Taylor,  Liverpool. 
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March  2,  1904. 

Jackson  v,  Wimbledon  Urban  District 
Council. 

Public    health  — -  "  Sewer  "    drain  —  Single 

grivate  drain  —  Pipe  draining  several 
ouses  in  a  row  the  property  of  one 
owner — Connection  witn  sewer  by  single 
private  drain — Liability  for  repair— 
l\iblic  Health  Act,  1875  (38  &  39  Vict. 
c.  55)  ss.  4,  41  —  Public  Health  Acts 
Amendment  Act,  1890  (53  &  54  Vict, 
c.  59)  s.  19  (1). 

The  ajjpellant  tuas  the  owner  of  twelve  hauseSy 
forming  part  of  a  crescent,  numbered 
with  odd  numbers  from  51  to  73. 
Number  75  belonged  to  another  person 
and  Nos.  77  to  81,  to  a  third  person. 
At  the  rear  of  the  said  sixteen  houses 
ran  a  main  or  common  drain  which 
was  connected  toith  the  public  sewer  in 
front  of  such  houses  by  a  branch  drain^ 
which  ra/n  between  the  houses  numfjered 
73  and  75,  at  about  right  angles  to  the 
road^  under  a  narrow  strip  of  land, 
between  svt>ch  two  houses^  which  was  vm, 
built  upon,  Ea^  of  the  sixteen  houses 
connected  with  the  main  or  common 
drain  by  means  of  branch  drains  which 
conveyed  the  sewage  of  each  of  t/ie  houses 
to  the  main  or  common  drain  and  thence 
through  the  branch  drain  into  the 
2mblic  sewer  in  front  of  the  houses. 
The  main  or  comnum  drain  and  branch 
drain  were  constructed  wholly  upon 
private  property,  A  nuisance  having 
arisen  in  the  main  or  comanon  drain 
branch  drain^  a  tiotice  was  served  upon 
the  appellant  and  the  other  two  owners 
to  do  1^  necessary  repairs  and  works 
to  a^te  such  nuisa/nce.  The  sanitary 
authority  under  s,  41  of  the  Public 
Health  Act,  1875,  entered  and  did  the 
work  and  demanded  from  the  ajipellant 
his  OMportioned  exj)enses  wnder  s,  19  of 
the  Public  Health  Acts  Atnendment  Act, 
1890.  T/ie  appellcmt  did  not  dispute 
that  the  brarCch  drain  was  a  single 
private  drain. 

Held,  that  ike  main  or  conimon  drain  at 
the  rear  of  tJie  Jwuses,  No,  51  io  73  {odd     ^ 
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nwmbers),  toas  a  piiJblic  sewer  and  the 
appellant  was  not  IMle  to  pay  for  the 
repair  thereof. 

Case  stated  by  justices  in  and  for  the 
county  of  Surrey. 

The  appellant  appeared  before  us  on 
August  19th,  1903,  in  obedience  to  a  sum- 
mons by  the  respondents  dated  August  8th, 
1903,  for  that  he,  the  said  appellant,  did  on 
April  29th,  1903,  or  on  some  day  or  davs 
within  six  months  then  last  past,  make 
default  in  jgayment  of  the  sum  of  £35  1<., 
due  and  owing  from  the  said  appellant  to 
the  said  respondents,  being  the  amount  of 
expenses  incurred  by  the  respondents  in  the 
<)xecution  of  certain  works  m  relaying  the 
main  drain  at  the  rear  of  Nos.  51,  53,  56,  57. 
59,  61,  63,  65,  67.  69,  71,  and  73,  Hartfield 
Crescent^  Wimbledon,  and  also  did  make 
default  m  payment  of  f  13  7«.  5d,  being  a 
proportion  of  the  expenses  incurred  by  the 
said  respondents  in  ttie  execution  of  certain 
works  in  relaying  a  single  private  drain, 
connecting  the  said  house.  No.  73,  Hartfiela 
Crescent,  aforesaid,  and  a  certain  other 
house,  to  wit,  No.  75,  Hartfield  Crescent, 
aforesaid,  belongin^^  to  a  different  owner 
with  a  certain  pubhc  sewer. 

On  the  north  side  of  Hartfield  Crescent,  in 
the  respondents'  district,  are  sixteen  houses 
numbered  with  odd  numbers  from  51  to  81 
both  inclusive.  The  appellant  is  the  owner  of 
twelve  of  the  said  houses,  namely  the  houses 
numbered  51,  53,  55,  57,  59,  61,  63,  65,  67, 
69,  71,  and  73.  A  Mr.  Holliday  is  owner  of 
the  house  No.  75,  and  a  Mrs.  Eysoldt,  is  the 
owner  of  the  three  houses,  Nos.  77,  79,  and 
81.  At  the  rear  of  the  said  sixteen  houses 
runs  a  main  or  common  drain,  which  is 
connected  with  the  public  sewer  in  Hart- 
field Crescent  by  a  branch  drain,  which  runs 
between  the  house  numbered  73  and  the 
house  numbered  75,  at  about  right  angles 
to  the  road  under  a  narrow  piece  of  land 
between  the  two  houses  which  is  unbuilt 
upon.  Each  of  the  sixteen  houses  connects 
with  the  main  drain  or  common  drain  by 
means  of  branch  drains  which  convey  the 
sewage  from  each  of  the  houses  to  the  main 
or  common  drain  and  thence  through  liie 
branch  drain  into  the  public  sewer  in  the 
Hartfield  Crescent  The  plan  hereto 
annexed  was  put  in  evidence  at  the  hearing 
before  us. 

The  main  or  common  drain  D  to  C  and 
the  branch  drain  B  to  A  on  the  said  plan 
are  constructed  wholly  upon  private 
property. 
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Part  IIL  of  the  Public  Health  Acts 
Amendment  Act,  1890,  which  includes  s.  19 
of  the  Act  has  been  adopted  in  the  respon- 
dents' district. 

On  November  26th,  1902,  a  written  appli- 
cation was  made  by  certain  persons  to  the 
respondents,  acting  as  the  local  authority 
under  the  Public  Health  Act,  1875,  stating 
that  the  drains  of  or  belonging  to  the 
premises  Nos.  77  to  85  (odd  numbers)  inclu- 
sive, Hartfield  Crescent,  as  aforesaid,  were  a 
nuisance  and  injurious  to  health  and 
requesting  the  respondents,  in  pursuance  of 
the  provisions  of  the  said  Act,  to  empower 
their  surveyor  or  inspector  of  nuisances  to 
enter  the  said  premises  with  or  without 
assistants  and  cause  the  ground  to  be  opened 
and  examined,  after  due  notice  to  the 
occupiers  of  such  prerais^.  Acting  in 
pursuance  of  s.  41  oi  the  said  Act,  the  res- 
pondents, as  such  local  authority  as  afore- 
said, did,  on  December  10th,  1902,  by 
writing,  empower  their  inspector  of  nuisances 
after  twenty-four  hours*  written  notice  to  the 
occupiers  of  the  said  premises  and  such 
other  premises  as  might  by  him  be  found 
necessary,  to  enter  such  premises  with  or 
without  assistants,  and  cause  the  said 
ground  to  be  opened  and  examine  such 
drains.  In  pursuance  of  such  authority  the 
inspector  of  nmsances  did  open  up  the  said 
drams,  namelv  the  drains  at  the  rear  of 
Nos.  77  to  85  (odd  numbers)  inclusive,  Hart- 
field Crescent,  after  giving  twenty-four 
hours'  due  notice  to  the  occupiers  of  such 
premises,  and  upon  such  examination  found 
that  it  was  necessary  for  the  drains  at  the 
rear  of  Nos.  75,  and  51  to  73  (odd  numbers) 
inclusive,  Hartfield  Crescent  afor^aid,  to 
be  also  opened  and  examined.  Being  em- 
powered by  the  respondents  to  open  up  such 
other  drains  the  said  inspector,  after  due 
notice  as  aforesaid  to  the  occupiers  of 
Nos.  75  and  51  to  73  (odd  numbers)  inclu- 
sive, Hartfield  Crescent  aforesaid,  did  enter 
such  premises^  and  open  up  such  drains. 
The  whole  ot  the  said  mam  or  common 
drain  appeared  to  be  in  a  bad  condition  and 
to  require  alteration  and  amendment,  and 
the  said  inspector  duly  represented  such 
fact  to  the  respondents.  Tne  respondents 
acting  upon  such  representationj  forthwith 
caused  notice  in  writing  to  be  given  to  the 
owners  or  occupiers  of  the  said  sixteen 
hous&H  requiring  them  forthwith,  or  within  a 
reasonable  time  therein  specified,  to  do  the 
necessarv  works.  The  owners  of  the  pre- 
mises Nos.  75,  77,  79,  and  81,  Hartfield 
Crescent  aforesaid,  duly  executed  these 
works  required  by  the  respondents  to  their 
satisfaction,  so  far  as  sucn  works  affected 
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the  main  or  common  drain  at  the  rear  of 
their  said  premises,  but  made  default  in 
executing  the  works  required  to  the  branch 
drain  between  the  points  A  and  B  on  the 
plan  hereunto  annexed.  The  appellant  as 
the  owTier  of  the  houses  Nas.  51  to  73  (odd 
numbers)  inclusive,  Hartfield  Crescent,  did 
not  comply  with  such  notice,  but  made 
default  in  executing  the  works  so  required 
to  be  done  to  the  branch  drains  between  A 
and  B  and  the  main  or  common  drain 
between  the  points  marked  B  and  C,  and 
the  respondents  duly  executed  such  works 
and  their  surveyor  duly  made  an  apportion- 
ment of  the  expenses  of  such  works  bv 
apportioning  the  expense  of  the  branch 
drain  A  and  B  amongst  the  owners  of  the 
said  sixteen  houses,  namely  upon  the  appel- 
lant in  respect  of  his  ownership  of  the 
houses  Nos.  51  to  73  (odd  numbers)  inclu- 
sive, upon  Mr.  C.  D.  Holliday  in  respect  of 
the  ownership  of  the  house  No.  76,  and 
upon  Mrs.  Evsoldt,  in  respect  of  her  owner- 
ship of  the  houses  Nos.  77,  79,  and  81,  and 
also  apportioned  the  cost  of  the  works 
executed  to  the  main  or  common  drain  at 
the  rear  of  51  to  73  (odd  numbers)  inclusive 
upon  the  appellant.  The  appellant  did  not. 
within  the  reouired  statutory  period  ot 
three  months,  dispute  such  apportionment 
and  the  same  has  now  become  binding  and 
conclusive.  Formal  demand  was  duly  made 
by  the  respondents,  acting  as  the  local 
authority,  on  the  appellant  for  payment  of 
the  sum  of  £35  Is.,  being  the  amount 
apportioned  in  respect  of  the  works 
executed  to  the  main  or  common  drain  at 
the  rear  of  51  to  73  (odd  numbers)  inclu- 
sive, Hartfield  Crescent  aforesaid,  shewn  as 
between  the  point  marked  B  and  C  on  the 
said  plan,  ana  the  sum  of  £13  7«.  5d,,  as  his 
proportion  of  the  expenses  of  the  works 
executed  to  the  branch  drain  shewn  as 
between  the  points  A  and  B  on  the  said 
plan.  The  appellant  made  default  in  com- 
plying with  such  demand,  and  the  respond- 
ent on  August  8th,  1903,  duly  laid  their 
complaint  nefore  the  justices  as  aforesaid. 

There  was  no  dispute  between  the  parties 
as  to  the  amounts  claimed  by  the  respon- 
dents, and  for  the  purpose  of  thus  case 
these  must  be  taken  to  be  agreed. 

By  s.  41  of  the  Public  Health  Act,  1875, 
it  is  provided  that :  "  On  the  written  ap- 
plication of  any  person  to  a  local  authority, 
stating  that  any  drain  watercloset  earthcloset 
privy  ashpit  or  cesspool  on  or  belonging  to 
any  premises  within  their  district,  is  a  nuis- 
ance or  injurious  to  health  (but  not  other- 
wise), the  local  authority  may,  by  writing, 
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empower  their  surveyor  or  inspector  of  nuis- 
ances, after  twenty-four  hours'  written 
notice  to  the  occupier  of  such  premises, 
or  in  case  of  emergency  without  notice,  to 
enter  such  premises,  with  or  without  as- 
sistants, and  cause  the  groimd  to  be  opened, 
and  examine  such  drain,  watercloset,  earth- 
closet,  privy,  ashpit,  or  cesspool.  If  the 
drain,  watercloset,  earthcloset,  privy,  ash- 
pit, or  cesspool  on  examination  is  found  to 
DO  in  proper  condition,  he  shall  cause  the 
ground  to  oe  closed,  and  any  damage  done  to 
be  made  good  as  soon  as  can  be,  and  the 
expenses  of  the  works  shall  be  defrayed  by 
the  local  authority.  If  the  drain,  water- 
closet,  earthcloset,  privy,  ashpit,  or  cess- 
pool on  examination  shall  appear  to  be  in 
bad  condition,  or  to  require  alteration  or 
amendment,  the  local  authority  shall  forth- 
with cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises 
reouiring  him  forthwith,  or  within  a  reason- 
able time  therein  specified,  to  do  the 
necessarv  works ;  and  if  such  notice  is  not 
complied  with,  the  person  to  whom  it  is 
given  shall  be  liable  to  a  penalty  not 
exceeding  ten  shillings  for  everv  day  dur- 
ing whicn  he  continues  to  make  default, 
and  the  local  authority  may,  if  they  think  iit, 
execute  such  works,  and  may  recover  in  a 
summary  manner  from  the  owner  the  ex- 

Eenses  incurred  by  them  in  so  doinf^,  or  may 
y  order  declare  tne  same  to  be  pnvate  im- 
provement expenses." 

By  s.  4  of  the  Public  Health  Act,  1875. 
the  word  "  *  drain '  means  any  drain  of  ana 
used  for  the  drainage  of  one  building  only, 
or  premises  within  the  same  curtilage,  ana 
made  merely  for  the  purpose  of  communi- 
cating therefrom  with  a  cesspool  or  other 
like  receptacle  for  drainage,  or  with  a  sewer 
into  which  the  drainage  of  two  or  more 
building  or  premises  occupied  by  different 
persons  is  conveyed,"  and  the  word  "  *  sewer ' 
includes  sewers  and  drains  of  every  descrip- 
tion except  drains  .  .  .  vested  in  or 
under  the  control  of  any  authority  having 
the  management  of  roads  and  not  being  a 
local  authority  under  this  Act." 

By  s.  19  (1)  of  the  Public  Health  Acts 
Amendment  Act,  1890,  it  is  provided  that : 
"  Where  two  or  more  houses  belonging  to 
different  owners  are  connected  with  a  puolic 
sewer  by  a  single  private  drain  an  applica- 
tion may  be  made  under  section  forty-one 
of  the  Public  Health  Act,  1875  (relating 
to  complaints  as  to  nuisances  from  drains), 
and  the  local  authority  may  recover  any 
exx)enses  incurred  by  them  in  executing 
any  works  under  the  powers  conferred  on 
them  by  that  section  from  the  owners  of 
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the  houses  in  such  shares  and  proportions 
as  shall  be  settled  by  their  surveyor,  or  (in 
case  of  dispute),  by  a  court  of  summary 
jurisdiction.'  And  by  sub-s.  (3)  of  the 
same  section  it  provides  that:  "For  the 
purposes  of  this  section  the  expression 
^ drain '  includes  a  drain  used  for  the 
drainage  of  more  than  one  building." 

The  question  for  our  decision  was 
whether,  having  regard  to  all  the  facts 
before  us,  the  drain  B  to  C  used  for  the 
drainage  of  houses  Nos.  51  to  73  (odd 
numbers)  inclusive,  all  of  which  houses  be- 
long to  the  appellant,  was  a  single  private 
dram  within  the  meaning  of  s.  19  of  the 
Public  Health  Acts  Amendment  Act.  1890. 

At  the  hearing  before  us  it  was  aamitted 
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of  drainage  comprehends  the  drainage  of 
the  whole  of  the  sixteen  houses,  Nos.  61  to 
81  (odd  numbers)  inclusive,  Hartfield 
Crescent  aforesaid, and  which  said  houses  be- 
long to  different  owners,  and  form  in  fact  one 
entire  drain  connecting  the  whole  of  the  six- 
teen houses  with  the  public  sewer  :  that 
therefore  the  main  or  common  drain  D  toC 
and  the  branch  drain  B  to  A  are  capable  of 
being  dealt  with  under  s.  19  of  the  Public 
Health  Acts  Amendment  Act,  1890,  as  a 
single  private  drain  within  the  meaning  of 
that  section. 

Seal  v.  Merthyr  Tydfil  Urban  District 
Council,  [1891]  2  Q.  B.  543,  waa  cited  to  us 
on  behalf  of  the  respondents. 

We  decided  in  favour  of  the  contention 
of  the  respondents. 


on  behalf  of  the  appellant  that  the  branch 
drain  A  to  B,  shown  on  the  said  plan,  was 
a  single  private  drain  within  the  meaning 
of  8. 19  ot  the  Act  of  1890,  but  it  was  con- 
tended on  his  behalf  that  the  drain  B  to  C 
was  a  .sewer  within  the  meaning  of  s.  4  of 
the  Public  Health  Act,  1875,  and  not  a 
single  private  drain  connecting  two  or  more 
houses  belonging  to  different  owners  with 
a  public  sewer  within  the  meaning  of  s.  19 
of  the  Act  of  1890. 

The  following  cases  were  cited  to  us  in 
support  of  the  above  contentions  :  Travis  v. 
Utley,  j:i894]  1  Q.  B.  233 ;  Self  v.  Hove 
Commissioners,  [1896]  1  Q.  B.  685  ;  Brad- 
ford V.  Mayor  of  JSastboumey  [1896]  2  Q.  B. 
206;  Kerskaw  and  Tayl&r,  fl895j  2  Q.  B. 
471 ;  Holland  v.  Lazarus  (1897),  66  L.  J .  Q.  B. 
284. 

On  behalf  of  the  respondents  it  was  con- 
tended that  it  is  necessary  to  have  regard 
to  the  entire  system  of  drainage  discharging 
into  the  public  sewer  at  the  point  marked 
A  on  the  said  plan,  and  that  such  system 
282 


The  question  respectfuUjr  submitted  for 
the  opinion  of  the  court  is  whether  the 
said  decision  was  right  If  the  court  should 
be  of  opinion  in  the  affirmative,  then  the 
judgment  is  to  stand  ;  but  if  in  the  nega- 
tive, then  the  judgment,  so  far  as  regards 
the  claim  of  £35  1«.,  is  to  be  set  aside  and 
such  other  order  is  to  be  made  as  the  court 
may  think  fit. 

(jiven  under  our  hands  this  7th  day  of 
December,   1903,    at    Wimbledon,   in    the 


county  of  Surrey. 


J.  F.  Schwann. 

J.  TOWNSEND. 

P.  H.  Clarkb. 


Sylvain  Mayer,  for  the  appellant. — The 
main  or  common  drain  at  the  rear  of  the 
houses  51  to  73  is  a  "  sewer,"  and  repairable 
by  the  local  authority.  It  is  precisely 
within  the  definition  of  "  sewer "  in  s.  4  of 
the  Public  Health  Act,  1875,  as  it  receives 
the  drainage  of  more  than  one  building.  It 
is  not  affected  by  s.  19  (1)  of  the  Public 
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Health  Acts  Amendment  Act,  1890,  because 
that  only  refers  to  where  two  or  more  houses 
belonging  to  different  owners  are  concerned, 
while  in  this  case  all  the  houses  are  the 
property  of  one  owner.  It  was  admitted 
that  the  branch  drain  between  Nos.  71  and 
73  was  within  that  section,  as  that  receives 
the  sewage  from  two  or  more  houses  which 
belong  to  different  owners,  but  the  fact  that 
the  main  or  common  drain  communicates 
with  the  sewer  through  a  single  private 
drain  is  not  enough  to  prevent  the  main 
drain  being  a  sewer.  If  tne  arguments  for 
the  respondent  were  to  prevail,  there  would 
not  be  a  sewer  left.  The  case  of  the  East- 
bourne Corporation  v.  Bradford,  [1896] 
2  Q.  B.  205 ;  60  J.  P.  501,  is  not  a  decision 
against  the  appellant.  It  decides  that  the 
portion  of  the  drain  running  between  Nos.  73 
and  75  is  a  single  private  drain,  but  it  does 
not  affect  the  legal  position  of  the  drain 
from  Nos.  61  to  73,  as  that  pipe  receives  the 
drainage  of  houses  belon^ng  to  one  owner. 
B.  V.  flattings  Corporation,  [1897]  1  9-  B. 
46 ;  60  J.  P.  759,  clearly  shows  that  a  single 
private  drain  is  only  repairable  by  the  owner 
of  the  houses  under  certain  circumstances, 
and  that  where  no  application  has  been 
made  under  s.  41  of  the  Public  Health  Act, 
1875^  the  sanitary  authority  are  liable  to 
repair  and  maintain  it.  The  respondents' 
argument,  therefore,  that,  because  the  pipes 
at  the  rear  of  Nos.  73  to  51  is  connected 
with  the  sewer  by  a  single  private  drain,  it 
must  be  a  single  private  dram  itself,  fails. 

Macmorran,  K.C..  and  G,  HvmphreySy  for 
the  respondents. — Apart  from  the  Public 
Health  Acts  Amendment  Act  of  1890,  it  is 
quite  clear  that  the  whole  system  of  drainage 
here  is  a  system  of  sewers,  and  that  the 
repair  would  fall  upon  the  sanitary  autho- 
rity. But  then  comes  s.  19  of  the  Act  of 
1890,  which  does  not  alt^r  the  fact  that  it  is 
a  system  of  sewers,  but  casts  the  liability  for 
repair,  in  the  case  of  a  nuisance  arising,  upon 
the  owners.  In  Bradford  v.  Mayor,  etc,  of 
-&flwe5oi*m«,[1896]2  Q.B.,atp.214,  WiLLSjJ.. 
says :  "I  do  not  api)rehend  that  the  use  of 
the  expression  'private  drain  connecting 
two  or  more  houses  with  the  public  sewer' 
effects  anv  change  in  the  ownership 
of  the  conduit  which  serves  two  houses  or 
prevents  it  from  being,  for  any  other  purpose 
than  those  covered  by  s.  19,  a  sewer  and  not 
a  drain.  But  for  the  purpnoses  of  this  section 
I  cannot  see  why  there  is  anv  difficulty  in 
giving  to  the  language  usea  its  natural 
meaning  and  saying  that  in  such  a  case  as 
the  present  the  section  is  directly  applicable, 
and  does,  so  far  as  the  proceedings  under 
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s.  41  of  the  Act  of  1875  are  concerned,  and 
to  that  extent  and  in  that  case  only,  alter 
the  incident  of  the  cost  of  executing  the 
necessary  works  contemplated  by  that 
section  and  throw  them  upon  the  owner." 
In  this  case  the  whole  terrace,  the  houses  of 
which  belong  to  different  owners,  drain  into 
the  sewer  by  a  single  private  drain.  It 
would  lead  to  an  absurdity  if  parts  of  that 
single  private  drain,  where  two  or  more  houses 
belonged  to  one  owner,  could  not  become 
a  sewer.  The  meaning  of  "single  private 
drain  "  is  that  it  has  a  smgle  outlet  into  the 
sewer.  Subs.  (3)  of  s.  19  provides  against 
such  a  result  by  saying  "  For  the  purposes  of 
this  section  the  expression  *  drain '  includes 
a  drain  used  for  the  drainage  of  more  than 
one  building."  R,  v.  Hastings  Corporation, 
supra,  does  not  affect  this  case.  Tnere  was 
no  application  there  under  s.  41  of  the  Act 
of  1875. 

S.  Mayer,  in  reply,  referred  to  Seal  v, 
Merikyr  TydfU  CouncU,  [1897]  2  Q.  B.  543 ; 
61  J.  P.  551. 

Lord  Alverstone,  C.  J.— I  hope  that  the 
day  will  arrive  when  no  question  can  arise 
as  to  what  is  a  sewer  and  what  is  a  drain, 
not  that  I  wish  to  deprive  Mr.  Ma^cmorran 
of  a  very  large  portion  of  his  income,  but, 
at  the  same  time,  they  are  not  the  most 
exciting  or  interesting  cases  in  the  world. 
But  really  the  difficulty  of  dealing  with 
these  questions  is  such,  and  the  courts  have 
had  such  difficulty,  that  one  does  hope  that 
something  may  be  done  in  the  way  of  a 
declaratory  Act  or  an  amending  Act  to  put 
these  questions  beyond  the  range  of  dis- 
cussion. The  difficulty  probablv  arises,  and 
the  difficulty  in  legislating  probably  arose, 
from  the  fact  that  here  you  are  applying 
modem  provisions  as  to  sanitation  ana 
repairs  of  drains  to  old  methods  of  drainage 
that  have  been  built  up  under  all  kinds  of 
systems.  Now  the  main  proposition  for 
which  Mr.  Macmorran  contends  is  this : 
once  get  s.  19  of  the  Act  of  1890  to  apply 
and  you  are  entitled  to  go  back  to  the  end 
of  all  the  drains  or  sewers — ^for  this  purpose 
the  drains  I  will  call  them,  so  as  not  to  ap- 
pear to  beg  the  question — that  connect  with 
any  single  private  drain  and  to  bring  them 
all  within  the  purview  of  s.  41  of  the  Act  of 
1875.  I  think,  stated  in  that  way,  the  pro- 
position goes  too  far.  I  have  had  a  great 
deal  of  trouble  in  this  case  by  reason  of  the 
fact  that  it  is  admitted  that  from  A  to  B  is 
a  single  private  drain  within  s.  19,  and, 
therefore,  in  respect  to  that  part  of  it,  at  any 
rate,  proceedings  could  be  taken  under  s.  41. 
But  I  think  that  the  main  contention  of        ^ 
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Mr.  Macmarran  goes  too  far.  It  does  not 
follow  that  you  can  be  entitled  to  go  to  the 
end  of  every  pipe  and  say  that  they  are  all 
of  tbem  private  drains  because  they  happen 
to  connect.  One  can  put  a  number  of  cases, 
although  I  do  not  know  that  very  much 
light  is  thrown  by  trying  to  put  cases ;  but  it 
does  seem  to  me,  to  take  one  case,  that  if 
that  were  so  a  person  who  was  in  possession 
of  an  undoubted  sewer,  or  through  whose 
land  there  went  a  sewer,  the  obligation  of 
repairing  which  sewer  really  had  fallen 
upon  the  local  authority,  might  be  deprived 
oi  his  rights  by  the  action  of  third  persons 
without  his  consent  at  all.  Therefore,  I 
think  that  proposition  is  too  wide.  Under 
these  circumstances,  What  is  the  real  ques- 
tion we  have  to  decide  1  From  C  t»  B  it 
is  admitted  would  be  a  sewer  within  the 
meaning  of  the  Public  Health  Act,  1875,  if  it 
had  discharged  into  a  sewer  at  the  point  B  or 
if  it  had  been  connected  by  a  pipe  (which 
was  not  a  single  private  drain)  which  ran 
from  the  point  B  to  the  sewer.  At  first  I 
was  inclined  to  think  that  it  was  difficult  to 
contend  that  a  sewer  could  communicate 
with  a  single  private  drain,  but  after  the 
consideration  tnis  case  has  undergone  and 
the  argument  that  has  been  addressed  to  us. 
I  think  that  that  view  of  mine  was  not  well 
founded  and  went  too  far.  The  scheme  (as 
far  as  one  can  see  there  is  a  scheme  of 
legislation)  originally  provided  that  where 
there  was  a  drain  which  drained  more  than 
two  houses  or  more  than  two  buildings 
within  the  definition  ^s.  4  of  the  Act  of  1875) 
it  became  a  sewer  because  it  was  not  a 
drain.  I  can  well  ima^ne  that  there  may 
be  a  structure,  as  in  this  case,  dealing  with 
a  long  row  of  houses  as  to  which  it  cannot 
be  denied  that  they  would  be  sewers.  They 
do,  in  fact,  empty  on  both  sides  in  this  case 
into  that  which,  for  this  purpose,  must  be 
taken  as  being  a  single  pnvate  drain.  I  do 
not  think  that  the  admission  of  a  single 
private  drain  ought  to  be  construed  as  being 
an  admission  that  the  whole  of  it  is  a  single 
private  drain,  because,  whatever  may  have 
been  the  reasons  for  the  admission,  or  how- 
ever it  came  to  be  made,  the  point  was 
distinctly  raised  that  from  C  to  B  was  a 
sewer.  Does  s.  19  of  the  Act  of  1890,  which 
enables  the  local  authority  to  apply  s.  41  of 
the  Act  of  1875,  involve  the  proposition  and 
enable  one  to  say  that,  because  you  find  that 
there  is  a  single  private  drain,  the  connec- 
tions with  that  must  be  part  of  the  single 
private  drain  and  are  to  be  so  regarded? 
As  I  have  already  pointed  out,  that  might 
involve  the  loss  of  rights  and  the  change  of 

■284 


68  J.  P.  S06. 

obligations  which  undoubtedly  existed  prior 
to  the  Act  of  1890;  and  it  would  require 
clear  and  distinct  words  in  order  to  bring 
about  that  result.  The  words  of  s.  19  are  : 
"Where  two  or  more  houses  belonging  to 
different  owners  are  connected  with  a  puolic 
sewer  by  a  single  private  drain."  I  am  fully 
conscious  of  the  aifficulty  of  understanding 
what  was  meant  by  "a  sinde  private  drain," 
having  regard  to  the  fact  that  if  a  drain  does 
drain  two  houses  it  would  become  a  sewer 
by  virtue  of  the  Act  of  1875.  But,  at  the 
same  time,  the  legislature,  I  think,  certainly 
did  not  mean  to  sweep  away  the  distinction 
between  a  drain  and  a  sewer  for  all  pur- 
poses in  that  particular  case,  nor  does  Mr. 
Macmorran  contend  that.  He  says  that, 
for  some  purposes,  the  distinction  will 
remain.  If  it  deals  with  nuisance  and 
repair,  I  do  not  know  what  there  is  sub- 
stantial left  beyond  ventilation,  which  Mr. 
McLCVfwrran  referred  to.  At  any  rate,  it 
seems  to  me  that  the  purview  of  the  section 
is  to  confine  the  operation  of  s.  41  to  that 
which  is  a  single  pnvate  drain  *  and  I  point 
out  that  in  the  case  which  has  been  of  great 
assistance  to  us  and  which  certainly  dis- 
cussed the  matter  more  carefully  than  any 
other  case  I  know— I  mean  the  case  of 
Bradfcrd  v.  Mayor  of  Bctstboume,  supra — 
it  was  not  contended  in  the  case,  nor  was  it 
any  part  of  the  decision,  that  the  obligations 
and  the  rights  extended  to  more  thiui  that 
it  was  a  single  private  drain  in  fact  It  was 
not  any  part  of  that  decision  to  decide  that 
that  which  was  connected  with  a  single 
private  drain  must  of  necessity  have  been  a 
single  private  drain  itself  or  part  of  it.  I 
cannot  help  thinking  that  the  language  of 
the  most  careful  judgment  (ii  he  will  per- 
mit me  to  say  so)  of  my  brother  Wills 
rather  excludes  the  idea  that  the  matter  was 
in  any  way  considered  by  the  court  beyond 
the  particular  question  as  to  what  was  the 
meaning  of  '*  a  single  private  drain "  under 
s.  19  of  the  Act  of  1890.  Therefore,  I  think 
we  are  entitled,  notwithstanding  the  admis- 
sion, to  say  that  that  which  was  a  sewer 
may  still  remain  to  be  a  sewer,  and  that  the 
fact  that  it  connects  with  a  single  private 
drain  does  not  make  a  difference.  It  would 
have  been  a  sewer  had  it  connected  with  the 
main  sewer  by  means  of  that  which  was 
itself  a  sewer  or  by  a  continuation  of  its 
own  pipe.  I  do  not  think  the  fact  that  it 
does  happen  to  pour  into  a  single  private 
drain  between  the  ix)ints  A  and  B  and 
thereby  get  to  the  sewer  makes  any  differ- 
ence for  the  purpose  of  deciding  what  is  the 
character  of  the  pipe  which  runs  from  C  to 
B,    Of  course,  in  tnis  case  Mr.  Macniorran 
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says  you  find  a  private  drain,  you  find  the 
different  owners,  and  therefore  a  case  under 
R.  19  arises.  I  think  that  is  perfectly  true 
so  far  as  the  portion  of  the  pipe  or  conduit 
is  concerned  which  is  founa  to  be  a  single 
private  drain  into  which  the  other  drains  or 
sewers  may  connect,  but  I  see  no  reason 
why  a  sewer  should  not  connect  with  a 
single  private  drain  and  then  with  another 
sewer.  For  these  reasons,  which  I  admit 
are  difficult  to  express  clearly,  having  regard 
to  the  difficulty  of  the  subject,  I  have  come 
to  the  conclusion  that  the  magistrates  were 
wrong,  in  coming  to  the  conclusion  that  the 
portion  of  the  drain  or  conduit  between  C 
and  B  was  a  drain  within  the  meaning  of 
the  Public  Health  Act  and  not  a  sewer,  and 
that  this  appeal  ought  to  be  allowed. 

Wills,  J.— I  have  come  to  the  same  con- 
clusion, though  with  considerable  difficultv, 
because  it  seems  to  me  that  to  reconcile 
8.  19  of  the  Act  of  1890  with  the  general 
legislation  on  this  subject  is  a  work  of 
extreme  difficulty.  The  court  of  which  I 
was  a  member  attempted  to  do  it  in  the 
Easthaume  Case,  and  I  think,  so  far  as  the 
Eastbourne  Case  was  concerned,  the  attempt 
was  not  altogether  unsuccessful.  But  now 
it  comes  to  be  applied  to.  a  different  set  of 
circumstances,  and  that  brings  one  to  a 
fresh  difficulty,  and  one  as  to  which  the 
considerations  of  policv  appear  to  me  to  be 
pretty  evenly  balanced ;  so  there  is  a  very 
great  difficulty  in  saying  that  there  is  any 
Ijarticular  reason  why  one  should  incline  to 
one  class  of  construction  rather  than  to 
another  for  reasons  of  public  convenience  or 
general  policy.  What  appears  to  me  to  be 
the  determining  factor  really  is  that  when 
^ou  come  to  look  at  s.  19  and  suppose  that 
it  does  apply  to  what  has  happened  in  this 
case,  the  facts  which  are  disclosed  in  this 
case,  would  seem  to  prima  /ode  bring  us  to 
say  that  this  was  a  case  m  which,  under 
certain  circumstances,  at  all  events,  s.  19 
might  apply*  because  there  are  two  or  more 
houses  whicn  belong  to  different  owners, 
namely,  those  on  the  ri^ht-hand  side  ana 
those  on  the  left-hand  side  of  the  passage- 
way through  which  A  to  B  is  carried. 
They  are  connected  with  the  public  sewer 
by  that  single  private  drain  A  to  B,  and 
then  one  has  got  to  see  when  that  is  granted 
what  the  consequences  are,  those  being  the 
facts.  The  consequences  are  that  applica- 
tion may  be  made  under  s.  41  of  the 
principal  Act,  and  when  you  turn  to  s.  41 
1  think  it  is  very  clear  that  the  drain  in 
respect  of  which  complaint  is  to  be  made^ 
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and  the  drain  in  respect  of  which  the  local 
authority  has  the  power  of  calling  upon  the 
owner  to  do  the  work,  and  may  ao  it  them- 
selves if  the  owner  does  not  do  it.  is  the 
same  drain  in  each  case.  If  that  is  the  case, 
inasmuch  as  the  obstruction  did  not  lie 
between  A  and  B,  s.  41  would  not  apply. 
There  seems  to  be  a  certain  sort  of  intelli- 
gent groundwork  for  such  a  view  in  this 
consideration  that  if  the  obstruction  does 
arise  between  A  and  B,  generally  speaking 
it  is  almost  impossible  to  say  which  of  the 
various  effluents  which  meet  in  A  to  B  is 
the  one  that  doest  the  mischief,  and  there- 
fore it  is  reasonable  enough  that  the  expense 
of  putting  things  right  should  be  snared 
amongst  all  the  people  who  use  A  to  B 
That,  of  course,  aoes  not  apply  when  you 
are  dealing  with  B  to  C,  because  from  B 
to  C  the  other  houses  which  are  necessary 
to  bring  in  the  operation  of  s.  19  of  the  Act 
of  1890  do  not  come  in  at  all,  and  because, 
excepting  for  the  purposes  of  s.  19,  from  B 
to  C  is  undoubtedly  a  sewer.  I  do  not  say 
that  these  reasons  are  satisfactory.  I  very 
much  doubt  whether  completely  satisfactory 
reasons  could  be  given  for  any  decision  any 
way  upon  any  question  almast  of  those 
which  nave  come  under  my  notice  under 
this  s.  19,  but  I  think,  upon  the  whole,  for 
the  reasons  I  have  mentioned,  that  the 
decision  which  my  lord  has  announced  is 
the  correct  one. 

Kennedy,  J.— I  think  so  too.  I  quite 
agree  that  it  is  very  difficult  to  come  to  any 
satisfactory  conclusion  of  the  difficulties 
which  are  presented  on  one  side  or  the 
other  in  connection  with  this  case,  but  it 
seems  to  me  that  the  least  difficult  is  the 
one  which  my  lord  has  presented.  I  will 
only  add  just  this :  The  section  which  is 
invoked  by  the  respondents  here  is  s.  19  of 
the  Public  Health  Acts  Amendment  Act, 
1890.  To  what  does  that  relate?  To  put 
it  shortly,  it  relates  to  the  rights  and  duties 
of  repairing  and  of  bearing  expense  con- 
nected with  a  single  private  drain  which 
connects  two  or  more  nouses  belonging  to 
different  owners  with  a  sewer.  Does  any 
portion  of  B  to  C — and  that  is  what  we 
nave  got  to  deal  with — fulfil  that  condition  ] 
Clearly  not.  B  to  C  is  a  complete  length 
which  would  be  a  sewer  and  repairable  by 
the  public  authority  for  the  whole  distance, 
because  it  is  a  length  of  conveyance  of 
sewage — to  avoid  the  words  drain  and 
sewer— not  from  different  owners,  but  from 
the  same  owner.  Does  A  to  B  satisfy  it  ? 
I  think  myself  it  does,  and  no  question  arises 
as  to  A  to  B.     Then  from  A  to  B  you 


Digitized  by 


,^oogle 


THE  JUSTICE  OP  THE   PEACE. 


Jackson  v,  Wimblisdon  Urban  District 
Council. 

have  got  the  different  owners — you  have 
got  them  connected  bv  what  certainly  may 
be  described  as  a  single  private  drain.  Does 
the  fact  then  that  A  to  B  may  be  a  single 
private  drain  and  does  collect  from  houses 
owned  by  different  persons  carry  with  it,  so 
to  speak,  the  right  to  treat  as  a  single 
private  drain  within  the  section  a  track,  I 
will  call  it,  or  a  range  of  drainage  which 
clearly  does  not  satisfy  it  and  the  connection 
of  which  at  B  is  one  of  the  elements,  but 
one  which  by  itself  would  be  insufficient  to 
make  A  to  B  a  single  private  drain  1  A  to 
B  only  becomes  a  single  urivate  drain  be- 
cause of  the  connection  with  different  houses 
which  is  involved  in  the  connection  of  B, 
not  only  with  B  to  C,  but  with  B  to  D. 
It  seems  to  me  that  that  which  is.  the  most 
simple,  because  the  most  natural  explana- 
tion of  the  words,  is  also  the  one  which,  on 
the  whole,  least  conflicts  with  the  considera- 
tions which  arise  from  the  fact  that  this  is 
an  amending  Act  and  has  to  be  re^  with 
the  provisions  of  the  earlier  legislation, 
which  undoubtedly  did  protect  the  private 
owner  in  respect  of  these  things. 

Appeal  allowed. 

Solicitors  for  the  appellant :  W.  W.  Young, 
Son  and  Ward. 

Solicitor  for  the  respondents :  R.  H.  S. 
Butterworth,  clerk  to  the  Wimbledon  Urban 
District  Council. 
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Summary  jurisdiction— Practice — Appeal  hj 
case  stated— Signature  of  case — Amend- 
ment-Summary Jurisdiction  Act,  1857 
(20  k  21  Vict.  c.  43),  s.  7. 

A  case  stated  under  the  Summary  Jurimiie- 
tion  Acts  for  the  opinion  of  the  High 
Court  ^lould  be  sipned  by  all  the 
justices  taking  part  in  the  hearing  and 
determination  of  the  court  of  summary 
jurisdiction^  whether  assenting  to  or 
dissenting  from  the  decision  of  that 
court. 


Case  stated  by  justices  in  and  for  the 
county  of  Cumberland. 

On  the  case  being  opened  for  the  appel- 
lant, application  was  made  that  it  should  be 
sent  back  to  the  justices  under  s.  7  of  the 
Summary  Jurisdiction  Act,  1857  (20  & 
21  Vict.  c.  43),  for  amendment,  upon  the 
ground  that  the  facts  proved  before  the 
justices  were  not  fully  or  correctly  set  forth, 
and  that  the  case  as  stated  did  not  raise  the 
point  raised  by  the  appellant  before  the 
justices  upon  which  he  desired  to  take  the 
opinion  of  the  High  Court 

It  appeared  from  the  affidavits  in  support 
of  die  application  and  against  it,  that  there 
were  two  hearings,  one  on  October  10th, 
1903,  before  four  justices,  and  another,  by 
adjournment,  on  October  17th,  1903,  before 
the  same  four  justices  and  three  others, 
when  the  summons  was  dismissed 

The  case  was  not  submitted  in  draft  to 
either  of  the  parties  before  it  was  delivered 
to  the  appellant,  and  as  so  delivered  it  was 
signed  only  by  two  of  the  four  justices  who 
were  present  at  both  hearings,  and  not  by 
any  of  the  other  three  justices  present  at  the 
adjourned  hearing.  All  the  evidence  was 
taken  and  arguments  heard  at  the  original 
hearing,  but  the  evidence  was  read  over 
privately  to  the  seven  justices  present  at  the 
adjournment,  and  the  decision  was  announced 
as  that  of  a  majority,  the  two  justices  who 
were  present  at  the  original  hearing,  but 
who  did  not  sign  the  case,  being  m  the 
minority.    These  two  justices,  however,  read 
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over  and  approved  the  case  before  it  was 
delivered  to  the  appellant. 

JR.  Cunningham  Glen,  for  the  appellant ; 
S,  G,  Lttshington,  for  the  respondent 

Lord  Alvebstone,  C.  J.— The  case  ought 
to  be  signed  by  all  the  justices  who  took 
part  in  the  hearing  and  determination.  It 
cannot  be  struck  out,  because  that  would  be 
in  the  respondent's  favour,  and  it  does  not 
appear  that  the  appellant  is  in  fault.  There- 
fore, it  must  be  sent  back  to  the  justices  for 
amendment  by  adding  the  signatures  of  all 
those  who  took  part  in  the  decision  who 
have  not  already  signed  it,  and  at  the  same 
time  the  justices  are  to  take  care  that  it 
properly  sets  out  the  facts  and  grounds  of 
their  determination  so  as  to  enable  this 
court  to  see  what  was  the  question  really 
raised  before  thein.  I  attach  considerable 
importance  to  the  signatures  of  all  the 
justices  being  affixed  to  a  case,  especiallv  of 
the  minority,  in  a  case  like  this  where  there 
has  been  a  difference  of  opinion. 

Darung  and  Channell,  JJ.,  agreed. 
Ccue  remitted. 

Solicitors  for  the  appellant :  Dixon  and 
Hunt,  for  H.  B.  Lonsdale,  Carlisle. 

Solicitors  for  the  respondent :  Ullithorne, 
Carrey  and  Jennings,  for  C.  B.  Hodgson, 
CarUsle. 
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WiELAND    V.    BUTLEB-HOOAN. 

Public  health— Unsound  meat— Deposited 
for  sale— Intended  for  the  food  of  man 
—Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55)ss.  116,117. 

The  appellant  tffos  a  butcher.  On  Mandap, 
October. I2th,  the  respondent,  a  medical 
officer  of  health,  vinted  the  appdlan^s 
mop,  which  was  being  cleansed,  there 
being  one  customer  xn  the  shop.  The 
inspector  f&umd  a  safe  in  the  shop  which 
uHis  closea,  on  being  opened  it  was  found 
to  contain,  besides  a  quantity  of  sound 
meat,  some  pieces  which  shewed  signs  of 
decomposition.  It  toas  proved  that  the 
safe  Kad  not  been  opened  since  midnight 
on  the  preceding  Saturday ^  and  that  in 
the  ordinary  course  of  busvness  the  meat 
would  have  been  examined  after  the 
shop  uKis  cleansed  before  setting  it  out 
for  sale. 

Held,  that  there  was  no  evidence  that  the 
meat  was  deposited  for  sale  and  was 
intended  for  the  food  of  man. 

Case  stated  by  justices  in  and  for  the 
county  of  Middlesex. 

A  summons  was  issued  on  the  informa- 
tion of  the  respondent,  as  medical  officer  of 
health  of  the  Urban  District  Council  of  the 
district  of  Tottenham,  in  the  said  county, 
under  the  Public  Health  Act,  1875,  alleging 
that  on  October  12th,  1903,  certain  unsound 
meat  was  in  the  possession  of  the  appellant 
at  194,  Philip  Lane,  in  the  said  district,  and 
was  deposited  for  the  purposes  of  sale  on 
the  saia  premises  and  intended  for  the  food 
of  man,  was  heard  by  us  on  October  29th. 
1903,  when  we  convicted  the  appellant  ot 
the  said  offence  subiect  to  this  case. 

The  facts  proved  or  admitted  before  us 
were  as  follows :  On  Monday,  October  12t^, 
1903,  shortly  after  12  p.m.,  William  Charles 
Portman,  an  inspector  of  nuisances  for  the 
district,  visited  the  shop  where  the  appel- 
lant carried  on  his  business  of  a  butcher. 
One  customer  was  present  in  the  shop, 
which  was  being  cleansed,  under  the  direc- 
tion of  the  appellant's  mani^r,  Sandford. 
The  shop  contained  a  safe  which  the  inspec- 
tor found  closed.    It  was  opened  by  nim 
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and  found  to  contain  a  large  quantity  of 
meat,  for  the  most  part  perfectly  sound,  but 
part  of  a  neck  of. mutton,  weighing  about 
three  pounds,  some  sausages,  and  nine  pieces 
of  cooked  meat  on  separate  dishes,  shewed 
si^s  of  decomposition.  All  these  were 
seized  by  the  inspector,  and  after  being  sub- 
mitted for  inspection  to  the  respondent 
were  taken  before  and  condemned  by  a 
justice  on  the  same  day  as  unsound  and 
unfit  tor  the  food  of  man.  The  meat  con- 
demned was  unsound  and  unfit  for  the  food 
of  man  at  the  time  of  seizure  by  reason  only 
of  decomposition  or  putrefaction. 

Evidence  on  behalf  of  the  appellant  was 
adduced  as  follows:  Business  was  carried 
on  at  the  appellant's  shop  up  to  midnight 
on  the  previous  Saturday,  when  all  the  meat 
remaining  unsold  was  placed  in  the  safe, 
and  was  then  sound  and  fit  for  the  food  of 
man.  The  ordinary  course  of  business  at 
the  appellant's  shop  is  to  devote  the  morn- 
ing on  Mondays,  when  very  little  trade 
takes  place,  to  cleansing  and  preparatory 
work,  and  not  to  set  out  for  sale  or  examine 
the  contents  of  the  safe  until  this  process  is 
complete,  and  on  the  Monday  in  question 
the  safe  had  not  been  opened  after  midnight 
on  the  previous  Saturday  until  the  inspector's 
visit,  a  period  of  about  thirty-six  hours. 
And  further,  that  in  the  ordinary  course  of 
appellant's  business,  all  the  meat  contained 
in  the  safe  would  have  been  examined  before 
setting  it  out  for  sale  and  any  part  found  to 
have  been  unsound  would  have  been 
removed. 

We  were  of  opinion  that  the  facts  above 
stated  constituted  an  offence  against  the 
Public  Health  Act,  1875,  ss.  116,  117,  and 
convicted  the  appellant.  The  question  for 
the  opinion  of  the  court  is,  Whether  our 
decision  was  right  in  point  of  law  1 
Fredk.  H.  Daly. 
G.  Patten  Hugoett. 

By  the  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55)  it  is  provided  : 

Section  116.— "Any  medical  ofiicer  of 
health  or  inspector  of  nuisances  may  at  all 
reasonable  times  inspect  and  examine  any 
animal,  carcase,  meat,  poultry,  game,  flesh, 
fish,  fruit,  vegetables,  corn,  bread,  flour,  or 
milk  exposed  for  sale,  or  deposited  in  any 
place  for  the  purpose  of  sale,  or  of  prepara- 
tion for  sale,  and  intended  for  the  focxi  of 
man,  the  proof  that  the  same  was  not 
exposed  or  deposited  for  any  such  purpose, 
or  was  not  intended  for  the  food  of  man, 
resting  with  the  party  charged ;  and  if  any 
such  animal,  carcase,  meat,  poultry,  game, 
flesh,   fish,   fruit,  vegetables,  corn,   bread, 
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flour,  or  milk  appears  ^  to  such '  medical 
ofiicer  or  inspector  to  be  diseased  or  unsound 
or  unwholesome  or  unfit  for  the  food  of 
iiian,  he  mav  seize  and  carry  away  the  same 
himself  or  by  an  assistant,  in  order  to  have 
the  same  dealt  with  by  a  justice.    . 

Section  117,-^"  If  it  appears  to  the  justice 
that   any   animal,  carcase,  meat,  poultry, 

fame,  flesh,  fish^  fruit,  vegetables,  corn, 
reaa,  flour,  or  milk  so  seized  is  diseased  or 
unsound  or  unwholesome  or  unfit  for  the 
food  of  man,  he  shall  condemn  the  sameL 
and  order  it  to  be  destroyed  or  so  disposed  of 
as  to  prevent  it  from  being  exposed  for  sale  or 
used  for  the  food  of  man ;  and  the  person  to 
whom  the  same  belongs  or  did  belong  at 
the  time  of  .exposure  for  sale,  or  in  whose 
possession  or  on  whose  premises  the  same 
was  found,  shall  be  liable  to  a  penalty  not 
exceeding  £20  for  every  animal,  carcase,  or 
fish  or  piece  of  meat,  flesh  or  fish,  or  any 
poultry  or  game,  or  for  the  parcel  of  fruit 
vegetables  corn  bread  or  flour  or  for  the 
milk  so  condemned,  or,  at  the  discretion  of 
the  justice,  without  the  infliction  of  a  fine, 
to  imprisonment  for  a  term  of  not  more  than 
three  months. 

"The  justice  who,  under  this  section,  is 
empowered  to  convict  the  offender  may  be 
either  the  justice  who  may  have  ordered  the 
article  to  oe  disposed  of  or  destroyed,  or 
any  other  justice  having  jurisdiction  in  the 
place." 

Clarke  Hall,  for  the  appellant. — On  the 
case  as  stated  it  is  clear  that  the  iustices 
accepted  the  evidence  of  the  appellant  as 
a  true  statement  of  the  facts.  They  were 
therefore  wrong  in  deciding  that  an  offence 
had  been  committed.  To  constitute  the 
offence  there  must  be  some  evidence  to 
show  that  the  meat  in  question  was  in- 
tended for  the  food  of  man.  There  was  no 
evidence  as  to  that  at  all,  and  therefore  no 
case  for  the  appellant  to  contradict.  This 
case  is  distinguishable  from  MaZliruon  v. 
Carry  [1891J  1  Q.  B.  48  ;  55  J.  P.  102. 
That  case  only  decided  that  even  if  there 
was  no  exposure  for  sale  a  person  having 
unsound  meat  in  his  possession  was  liable 
to  be  convicted  if  there  was  evidence  of 
intention  on  his  part  to  expose  the  same  for 
sale.  In  this  case  there  is  no  evidence  of 
such  intention  by  the  appellant.  The  evi- 
dence is  in  fact  contrary  to  that,  and  was 
believed  by  the  justices. 

R,  Cunningham  Glen,  for  the  respon- 
dents.— By  the  statute  the  onus  of  proof 
lies  upon  the  appellant  to  satisfy  the  jus- 
tices that  the  meat  was  not  intended  to  be 
exposed  for  sale.    It  is  clear  that  if  the 


Digitized  by  Vn 


oogle 


MAGISTERIAL   CASES. 


WlBLAND  V,  BUTLER-HOGAN. 

justices  thought  the  appellant  had  dis- 
charged the  burden  of  proof  laid  on  him 
they  would  not  have  convicted. 

Lord  Alverstone,  C.J.— If  the  argument 
put  forward  by  Mr.  Glen  on  behalf  of  the 
respondents  in  this  case  is  open  to  him  on 
the  facts  of  the  case  as  stated  the  con- 
viction would  have  to  stand.  If  the  justices 
had  only  treated  what  they  have  set  out  in 
the  case  as  evidence  which  had  been  ten- 
dered to  them,  but  which  they  did  not 
believe,  he  might  be  right ;  but  in  my 
opinion  I  do  not  think  the  justices  meant 
it  to  be  understood  that  they  disbelieved  the 
evidence  given  for  the  appellant.  They 
say :  "  We  were  of  opinion  that  the  facte 
as  above  stated  constituted  an  offence 
against  the  Public  Health  Act,  1875, 
ss.  116,  117,  and  convicted  the  appellant." 
That  statement,  I  think,  shows  that  the 
justices  found  as  a  fact  that  the  meat  had 
gone  bad  in  the  interval  between  Saturday 
and  Monday,  and  that  up  to  the  time  on 
Monday  when  the  inspector  opened  the 
safe  the  meat  had  not  been  handled  or 
moved  from  the  safe.  Under  those  circum- 
stances I  do  not  think  there  is  any  evidence 
that  the  meat  in  the  possession  of  the  appel- 
lant was  deposited  for  the  purposes  of  sale 
on  his  premises  and  was  intended  for  the 
food  of  man.  I  agree  with  Mr.  Clarke 
Hall  that  in  Malliruon  v.  CarVy  supra^  the 
decision  turned  on  the  fact  that  the  respon- 
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dent  had  retained  the  meat  on  his  premises 
after  he  knew  that  it  was  unsound  and 
unfit  for  the  food  of  man.  In  my  opinion 
the  justices  have  come  to  a  wrong  decision 
in  point  of  law,  and  the  appeal  must  be 
allowed. 

Darling,  J. — I  am  of  the  same  oi)inion. 
The  justices  had  to  consider  two  questions — 
first.  Was  the  meat  deposited  on  the  pre- 
mises for  the  j^urposes  of  sale  ?  and, 
secondly.  Was  it  intended  for  the  food  of 
man?  The  evidence  given,  and  which,  I 
think,  the  justices  believed,  shows  that  it 
was  not  intended  for  the  food  of  man,  for 
they  say:  "In  the  ordinary  course  of 
appellant's  business  all  the  meat  contained 
in  the  safe  would  have  been  examined 
before  setting  it  out  for  sale,  and  any  part 
of  it  found  to  have  been  unsound  would 
have  been  removed."  That  shows  that  the 
meat  was  not  exposed  for  sale  at  all^  and, 
further,  that  whatever  was  the  condition  of 
the  meat  at  the  time  when  the  safe  was 
opened,  at  that  time  it  was  not  intended 
for  the  food  of  man,  for  it  would  have  been 
examined  before  it  was  exposed  for  sale. 

Channell,  J.— I  agree. 

Appeal  allowed. 

Solicitors    for    the    appellant  :    W.    T. 
Rickette  &  Son. 
Solicitor  for  the  respondent :  F.  Shelton. 
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March  29,  1904. 

Thompson  v.  Mayor,  etc.,  of  Eccles. 

Public  health— Sewer — Drain— Single  pri- 
vate drain— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  41— Public 
Health  Acts  Amendment  Act,  1890 
(53  <k  54  Vict.  c.  59),  8.  19. 

The  appellant  uku  the  owner  of  a  block  of 
seven  hotises  m  a  street,  nwmhered  426 
to  438  {even  nwnibers).  Adjacent  to  such 
houses,  and  &nly  separated  from  them 
by  a  private  passage  giving  access  to  the 
wicks  of  the  houses,  were  twelve  houses 
belonging  to  one  owner,  divided  into  two 
blocks  by  a  similar  passage,  A  six- 
inch  pipe  drained  these  two  latter  blocks, 
and  ttxis  connected  toith  a  nine-inch  pipe 
draining  the  seven  houses  the  property 
of  the  appdlant  A  nuisance  having 
arisen  in  such  nine-inch  pipe  under 
No,  428,  a  notice  was  served  on  the 
apfjdlant,  calling  on  him  to  ahate  such 
nuisance  and  make  structural  altera- 
tixms  in  the  said  pipe. 

Held,  that  the  said  pipe  was  a  sewer,  and 
repairable  by  the  local  authority. 

Case  stated  by  the  justices  in  and  for  the 
borough  of  Eccles. 

At  a  court  of  summary  jurisdiction  sitting 
at  the  Court  House,  Eccles,  a  complaint  was 
preferred  by  the  mavor,  aldermen  and 
burgesses  of  the  borough  of  Eccles  (herein- 
after called  the  respondents),  under  s.  41  of 
the  Public  Health  Act,  1875  (38  <fe  39  Vict, 
c.  55),  and  s.  19  of  the  Public  Health  Acts 
Amendment  Act,  1890  (53  <fe  54  Vict.  c.  59), 
against  Thomas  Thompson  (hereinafter 
called  the  appellant),  for  that  on  March  16th, 
1903,  a  notice  was  served  upon  him  re- 
quiring him  to  abate  a  certain  nuisance  in 
or  on  certain  pr^nises  situate  at  428. 
Liverpool  Road,  in  the  district  of  the  said 
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respondents,  and  that  he  had  made  default 
in  complying  with  the  requisitions  thereof 
within  the  time  therein  specified,  that  is  to 
say,  within  fourteen  days  from  the  service 
thereof,  to  take  up  the  existing  defective 
yard  and  cellar  drains  and  gullies  and  tops, 
and,  in  lieu  thereof,  to  provide  and  lay 
down  efficient  drains  constructed  of  glazed 
and  socketted  stoneware  pii>e8,  the  joints  to 
be  properly  made  good  with  cement,  the 
cellar  drain  to  be  embedded  in  concrete  to 
a  thickness  of  six  inches  all  roimd  the  pipes, 
and  to  provide  efficient  wash-out  gullies 
with  lipped  tops,  which  complaint  was 
heard  Dy  us  on  September  28th  and 
October  19th,  1903,  wnen  we,  the  said 
court  of  summary  jurisdiction,  adjudged 
that  the  cellar  drain  complained  of  by  the 
corporation  (the  respondents)  was  used  by 
two  or  more  houses  belonging  to  different 
owners,  and  declared  that  such  drain  was  a 
single  private  drain  within  the  meaning  of 
s.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890,  and  made  an  order  for  the  defen- 
dant (the  appellant)  to  abate  the  nuisance 
and  to  do  any  works  necessary  for  that 
purpose  within  twenty-eight  days. 

Upon  the  hearing  of  the  said  complaint, 
the  following  facts  were  proved  before  us  : 

The  appellant  is  the  owner  of  a  block 
of  seven  houses,  numbered  426  to  438, 
Liverpool  Eoad,  in  the  borough  of  Eccles, 
of  which  the  house  No.  428.  the  subject  of 
the  complaint,  is  one.  Tne  said  houses 
were  built  in  the  year  1875,  and  in  accord- 
ance with  plans  deposited  with  the  then 
sanitary  authority,  the  Barton,  Eccles, 
Winton  and  Morton  Local  Board  (pre- 
decessors of  the  respondents),  and  approved 
by  them  on  March  4th,  1875. 

Adjacent  to  the  said  block  of  seven 
houses,  and  only  separated  therefrom  by  a 
private  passage  giving  access  to  the  backs 
of  the  said  houses  (but  on  the  same  side  of 
Liverpool  Road  aforesaid),  are  twelve 
houses  belonging  to  one  owner,  Edward 
Johnson,  and  divided  into  two  blocks  of  six 
houses  each  by  a  private  passage  giving 
access  to  the  backs  of  the  said  houses. 

On  March  6th,  1903,  complaint  was  made 
to  the  respondents  that  a  certain  drain  or 
sewer  belonging  to  No.  428,  Liverpool  Road, 
was  a  nuisance  and  injurious  to  health.  On 
examination,  the  said  dniin  or  sewer  was 
found  to  be  m  bad  condition  and  to  require 
alteration  or  amendment,  and  the  respon- 
dents thereupon  served  upon  the  appellant 
the  notice  of  March  16th,  1903,  copy  of 
which  is  hereto  annexed.  The  works  speci- 
fied therein  were  necessary  for  the  purpose 
of  abating  the  said  nuisance. 
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The  said  notice  was  not  complied  with. 

The  said  drain  or  sewer  was  part  of  a 
nine-inch  drain  or  sewer  running  through 
and  under  the  cellars  of  the  said  seven 
houses  belonging  to  the  appellant  and 
receivinj^  the  drainage  of  c^h  nouse  before 
falling  into  the  respondents'  main  sewer  in 
Hampson  Street  (a  street  running  off  Liver- 
pool Road  aforesaid). 

The  said  nine-inch  drain  or  sewer  was  a 
continuation  of  and  received  the  drainage 
from  a  six-inch  drain  or  sewer  passing 
through  or  under  the  cellars  of  the  said  two 
blocks  of  houses  of  six  houses  belong  ng  to 
the  said  Edward  Johnson,  and  receiving  the 
drainage  from  each  of  the  said  twelve 
houses  before  reaching  the  said  nine-inch 
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Johnson,  and  the  other  block  containing 
seven  dwelling-houses  owned  by  the  appel- 
lant, another  owner,  and  was  vested  in  the 
local  authority,  and  it  was  the  duty  of  the 
local  authority  to  repair,  cleanse  and  keep  it 
so  as  not  to  be  a  nuisance  or  injurious  to 
health,  and  that  the. said  drain  was  not  a 
single  x>rivate  drain  within  the  meaning  of 
s.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890. 

On  the  part  of  the  appellant  it  was 
further  contended  that  the  words  in  s.  41  of 
the  Public  Health  Act,  1875,  "appear  to  be 
in  bad  condition,  or  to  require  alteration  or 
amendment,''  did  not  refer  to  defects  in  the 
structure,  and  did  not  empower  the  respon- 
dents to  order  structural  alterations,  and 
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drain  or  sewer,  as  shown  upon  the  plan 
hereto  annexed.  The  whole  of  the  said  six- 
inch  and  nine-inch  pipe  drain  or  sewer  was 
laid  through  private  property  until  it 
reached  the  public  sewer  in  Hampson  Street 
aforesaid. 

It  was  admitted  by  the  respondents  that 
the  said  notice  required  the  appellant  to 
make  structural  alterations  in  the  said  drain 
or  sewer. 

On  the  part  of  the  appellant  it  was  con- 
tended that  as  the  dram  of  the  said  house 
received  the  drainage  of  more  than  one 
building,  not  within  the  same  curtilage, 
belonging  to  the  same  owner,  it  became  a 
sewer  under  the  provisions  of  ss.  4  and  13 
of  the  Public  Health  Act,  1875,  as  it  con- 
veyed the  drainage  of  three  separate  blocks 
of  dwelling-houses  containing  six  in  each  of 
two  blocks  owned  by  one  owner,  Edward 
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that  the  said  notice  of  March  16th,  1903, 
was  therefore  vXtra  vires  and  bad. 

On  the  part  of  the  respondents  it  was 
contended  that  the  said  drain  or  sewer  at 
the  place  where  the  nuisance  occurred  was 
a  single  private  drain  to  which  s.  19  of  the 
Public  Health  Acts  Amendment  Act,  1890, 
applied,  and  further,  that  as  the  works 
specified  in  the  said  notice  were  necessary 
for  the  purpase  of  abating  the  said  nuisance, 
the  responaents  were  authorised  to  reouire 
the  execution  of  the  same  under  ana  by 
virtue  of  the  provisions  of  s.  41  of  the  Public 
Health  Act,  1875. 

Our  attention  was  called  to  the  several 
reported  cases  hereinafter  set  out : 

Travis  v.  Uttley,  [1894]  1  Q.  B.  233: 
58  J.  P.  85;  Kershaw  v.  Taylor^  [1895] 
2  Q.  B.  471 ;  59  J.  P.  726 ;  Self  v.  Iiot*e 
CcmmissioTiers,  [1896]  1  Q.  B.  685  ;  69  J.  P. 
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103 :  ffUl  V.  Hair,  [18961  1  Q.  B.  906 ; 
69  J.  P.  374 ;  Vestry  of  Fvlfuim  v.  SoloTnoUy 
[1896]  1  Q.  B.  198  ;  60  J.  P.  72  ;  Broward  v. 
Mavor  of  Eastbourne,  11896]  2  Q.  B.  205  ; 
60  J.  P.  601  ;  Seal  v.  Merthyr  TydjU  Urban 
District  CwmcU,  [1897]  1  Q!  B.  543  ;  61  J.  P. 
561 ;  Lancaster  v.  Barnes  Urban  District 
Council,  [1898]  1  Q.  R  865  :  62  J.  P.  406  ; 
Beckenham  Urban  District  Council  v.  Wood 
(1896),  60  J.  P.  490. 

We  found  that  the  drain  was  used  by  two 
or  more  houses  belonging  to  different  owners, 
and  that  the  drain  was  a  single  private  drain 
within  the  meaning  of  s.  19  ot  the  Public 
Health  Acts  Amendment  Act,  1890,  and  we 
made  an  order  upon  the  appellant  to  abate 
the  nuisance  and  to  do  any  works  neces- 
sary for  that  purpose  within  twenty-eight 
days. 

The  question  upon  which  the  opinion  of 
the  said  court  is  desired  is,  whether  we,  the 
said  justices,  came  to  a  correct  determina- 
tion and  decision  in  point  of  law,  and,  if 
not,  what  should  be  done  on  the  premises. 

Christopher  Bradshaw. 

E.  L.  Adams. 

The  following  is  a  copy  of  the  notice  above 
referred  to : 

Borough  of  Eccles. 

The  Mayor,  Aldermen  and  Burgesses  of  the 
Borough  of  Eccles 

(Being   the    local   authority   for  the  said 
borough  under  the  Public  Health  Acts). 

To  Mr.  Thomas  Thompson,  of  41,  Alexandra 
Road,  Patricroft,  in  the  county  of  Lan- 
caster, owner  of  No.  428,  LiveriKX)l 
Road. 

Whereas  on  March  6th.  1903,  application 
was  made  to  the  said  local  authority  stating 
that  certain  drains  on  or  belonging  to  certain 
premises  situate  at  No.  428,  Liverpool  Road, 
m  the  said  borough,  were  a  nuisance  ana 
injurious  to  health. 

And  whereas  on  March  6th,  1903,  the 
inspector  of  nuisances  to  the  said  local 
autnority,  being  duly  empowered  by  the 
said  local  authority,  entered  the  premisas 
and  caused  the  ground  to  be  opened,  and 
examined  the  drains. 

And  whereas  the  drains  then  appeared  to 
be  in  bad  condition  and  required  altera- 
tion and  amendment. 

And  whereas  you  are  the  owner  of  the 
said  premises. 

Notice  is  hereby  given  to  you  that  the 
said  local  authority  require  you  to  do  the 
following  necessary  worts,  and  to  complete 
the  same  within  fourteen  days  from  the 
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service  of  this  notice,  that  is  to  say,  that 
you  take  up  the  existing  defective  yard  and 
cellar  drains  and  gullies  and  tops,  and,  in 
lieu  thereof,  provide  and  lay  down  efficient 
drains  constructed  of  glazea  and  socketted 
stoneware  pipes,  the  joints  to  be  properly 
made  good  with  cement,  the  cellar  dram  to 
be  embedded  in  concrete  to  a  thickness  of 
six  inches  all  round  the  pipes,  and  to  pro- 
vide efficient  wash-out  guihes  with  lipped 
tops. 

And  further  take  notice  that,  if  this 
notice  be  not  complied  with,  you  will  be 
liable  to  a  penalty  not  exceeding  10«.  for 
every  day  jrou  make  default,  and  the  said 
local  authority  may,  if  they  think  fit,  them- 
selves execute  the  works,  and  may  recover 
the  expenses  thereof  in  manner  provided  by 
the  said  Acts. 

Dated,  March  16th,  1903. 

Wm.  Henry  Hiokson, 

Town  Clerk. 
For  and  on  behalf  of  the  said  local 
authority. 

Town  Hall,  Eccles. 

The  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  provides  : 

Section  4.—"  .  .  .  *  Drain '  means  any 
drain  of  and  used  for  the  drainage  of  one 
building  only,  or  premises  within  the  same 
curtilage,  and  maae  merely  for  the  purpose 
of  communicating  therefrom  with  a  cesspool 
or  other  like  receptacle  for  drainage,  or  with 
a  sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  by 
different  persons  is  conveyed  :  *  Sewer  '  in- 
cludes sewers  and  drains  of  every  descrip- 
tion, except  drains  to  which  the  word  *drain' 
interpreted  as  aforesaid  applies,  and  except 
drains  vested  in  or  under  the  control  of  any 
authority  having  the  management  of  roads 
and  not  being  a  local  authority  under  this 
Act." 

Section  41.— "On  the  written  applica- 
tion of  any  person  to  a  local  authoritv, 
stating  that  any  drain  watercloset  earth- 
closet  privy  ashpit  or  cesspool  on  or  be 
longing  to  any  premises  within  their  district 
is  a  nuisance  or  injurious  to  health  (but  not 
otherwise),  the  local  authority  may,  by 
writing,  empower  their  surveyor  or  inspector 
of  nuisances,  after  twenty-four  hours*  written 
notice  to  the  occupier  of  such  premises,  or 
in  case  of  emergency  without  notice,  to 
enter  such  premises,  with  or  without  as- 
sistants, and  cause  the  ^ound  to  be  opened, 
and  examine  such  dram  watercloset  earth- 
closet  privy  ashpit  or  cesspool.  If  the 
drain  watercloset  earthcloset  privy  ash- 
pit or  cesspool  on  examination  is  found  to 
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be  in  a  proper  condition,  hf"  shall  cause  the 
ground  to  be  closed,  and  any  dama^  done  to 
be  made  good  as  soon  as  can  be,  and  the 
expenses  of  the  works  shall  be  defrayed  by 
the  local  authority.  If  the  drain  water- 
claset  earthclaset  privy  ashpit  or  cess- 
pool on  examination  shall  appear  to  be  in 
Dad  condition,  or  to  require  alteration  or 
amendment,  the  local  authority  shall  forth- 
with cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises 
reouiring  him  forthwith,  or  within  a  reason- 
able time  therein  specified,  to  do  the 
necessary  works:  and  if  such  notice  is 
not  complied  witn,  the  person  to  whom  it 
is  given  shall  be  liable  to  a  penalty  not 
exceeding  ten  shillings  for  every  day  during 
which  he  continues  to  make  default,  and 
the  local  authoritv  may,  if  they  think  fit, 
execute  such  works,  and  may  recover  in 
a  summary  manner  from  the  owner  the  ex- 
penses incurred  by  them  in  so  doing,  or  may 
oy  order  declare  the  same  to  be  private 
improvement  expenses." 

The  Public  Health  Acts  Amendment  Act, 
1890  (53  <k  54  Vict.  c.  59),  provides  : 

Section  19.— "(1)  Where  two  or  more 
houses  belonging  to  different  owners  are 
connected  with  a  public  sewer  by  a  single 
private  drain,  an  application  may  be  made 
under  section  forty-one  of  the  Public  Health 
Act,  1875  (relating  to  complaints  as  to 
nuisances  from  drains),  and  the  local  autho- 
rity may  recover  any  expenses  incurred  by 
them  in  executing  any  works  under  the 
powers  conferred  on  them  by  that  section 
from  the  owners  of  the  houses  in  such 
shares  and  proportions  as  shall  be  settled 
by  their  surveyor  or  (in  case  of  dispute)  by 
a  court  of  summary  jurisdiction. 

"(2)  Such  expenses  may  be  recovered 
summarily  or  may  be  declared  by  the 
urban  authority  to  be  private  improve- 
ment expenses  under  the  Public  Health 
Acts,  and  may  be  recovered  accordingly. 

"  (3)  For  the  purposes  of  this  section  t^e 
expression  *  drain '  includes  a  drain  used 
for  the  drainage  of  more  than  one  building." 

Hhodes,  for  the  appellant.— The  decision 
of  the  justices  was  wrong.  This  pipe 
receives  the  drainage  of  more  than  one 
building  not  within  the  same  curtilage  and 
belonging  to  the  same  owner  ;  it  is  therefore 
a  sewer  according  to  the  definition  in  s.  4 
of  the  Public  Health  Act,  1875.  The  nine- 
inch  pipe  which  drains  the  appellant's 
seven  nouses  receives  not  only  the  sewage 
from  such  houses,  but  also  conveys  to  the 
public  sewer  the  drainage  from  the  two 
blocks  of  houses  owned  by  another  person. 
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It  is  therefore  incumbent  on  the  local 
authority  to  repair,  cleanse  and  keep  it  in 
repair  so  as  not  to  be  a  nuisance.  It  is  not 
a  single  private  drain  within  the  meaning 
of  8. 19of  the  Public  Health  Acts  Amendment 
Act,  1890.  Thecaseof  JacksouY.  Wimbledon 
Urban  District  Council,  [1904]  73  L.  J. 
K.  B.  28,  is  precisely  in  point.  A  drain, 
though  made  entirely  on  private  ground,  may 
be  a  sewer  (Travis  v.  Uttley,  j;i894]  1  Q.  B. 
233  ;  58  J.  P.  85).  He  also  cited  Mayor  of 
Eastbourne  v.  Bradfordy  [1896]  2  Q.  B.  205  ; 
60  J.  P.  506).  In  the  second  place,  the 
local  authority  had  no  power  under  s.  41  to 
order  structural  alterations  in  this  pipe. 
The  words  of  s.  41,  "  appear  to  be  in  bad 
condition,  or  to  require  alteration  or 
amendment,"  do  not  empower  the  local 
authority  to  order  structural  alterations 
(Fulham  Vestry  v.  Solomon,  [1896]  1  Q.  B. 
198  ;  60  J.  P.  72). 

C.  F,  Pritckardy  for  the  respondents.— 
The  question  here  is  whether  thii?  pipe  is  a 
sewer  or  a  single  private  drain.  It  is  con- 
tended that  at  the  point  where  this  nuisance 
arose  it  is  a  single  private  drain.  What  is 
meant  by  that  expression  is  a  drain  draining 
two  or  more  houses  belonging  to  different 
owners  which  runs  entirely  through  private 
property  (Seal  v.  Merthyr  TydJU  Urban 
CoimcU,  [18971  2  Q.  B.  543  ;  61  J.  P.  551). 
The  case  of  Jackson  v.  Wimbledon  Urban 
District  Council,  supra,  is  in  the  respon- 
dents' favour,  as  the  pipe  there,  which  ran 
through  the  private  passage  between  the 
houses,  receiving,  as  it  did,  the  drainage  of 
houses  belonging  to  different  ownera,  was 
admitted  to  be  a  single  private  drain.  He 
referred  also  to  Eastbourne  Corporatimi  v. 
Bradford,  supra,  and  E.  v.  Hastings  Cor- 
poration,  [1897]  1  Q.  B.  46 ;  60  J.  P.  709. 
The  second  point  raised  by  the  appellant 
has  been  decided  in  the  respondents^  favour 
in  Southwold  Corporation  v.  Crowdy  (1903), 
67  J.  P.  278. 

Lord  Alverstonk,  C.J. — Speaking  for 
myself,  I  can  only  repeat  that  I  hope  either 
the  Court  of  Appeal  or  the  House  of  Lords 
may  be  able  to  sweep  away  some  of  the 
decisions  and  put  some  logical  system 
before  us,  or  that  the  Act  of  1890  may 
be  amended  by  some  definition  of  what  a 
single  private  drain  is.  I  have  always  felt 
that  from  the  beginning  there  has  been  rather 
a  wrong  view  allowed  to  become  law — that 
the  owner  of  a  drain  can  put  upon  a  local 
authority  the  obligation  to  repair  it  simply  by 
allowing  another  person  to  connect  his  drain 
with  it.  I  doubt  very  much  whether  there  is 
any  distinct  authority  which  supports  that 
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view  directly,  but  it  is  involved  in  so  many 
decisions  that,  at  any  rate  in  this  court, 
I  think  it  is  quite  impossible  to  hold  that  a 
structure,  though  made  on  private  pro- 
perty, which  does  receive,  in  accordance 
with  the  language  of  s.  4  of  the  Act  of 
1875,  the  drainage  of  more  than  one  build- 
ing or  premises  not  within  the  same  curti- 
lage, is  not  a  sewer.  If  it  is  possible  even 
for  the  Court  of  Appeal  or  the  House  of 
Lords  U>  go  behind  all  this,  and  say  that 
the  action  of  a  private  individual  with 
regard  to  his  own  private  drain  is  not 
enough  to  make  it  a  sewer,  a  great  many 
difficulties  will  be  removed.  It  seems  to 
me,  therefore,  prima  facie,  that  having 
regard  to  the  decisions  and  tne  language  of 
the  Act  of  1875,  independently  of  the  Act 
of  1890,  this  structure,  which  was  made 
before  the  Act  of  1890  was  passed,  did 
become  a  sewer,  because  it  fulfilled  tho  con- 
ditions that  make  it  a  sewer  under  the  Act 
of  1875.  Mr.  Fritchardy  in  arguing  this 
case,  frankly  admitted  that,  and  we  have 
had  this  point  so  often  before  us  in  the  last 
three  or  four  years  that  it  is  right  I  should 
say  that  other  learned  counsel  of  great 
expNerience  in  these  cases — ^as  much  ex- 
perience as  Mr.  Fritchard  (1  do  not  mean 
to  draw  any  distinction)— have  admitted 
that,  in  this  court  at  any  rate,  they  could 
not  arja^ue  that  a  tning  was  not  a  sewer,  but 
a  dram,  simply  because  it  passed  through 
private  property.  There  is  the  language  of 
Cave,  J.,  in  more  than  one  judgment 
which  showed  his  opinion  was — and  he  was 
of  great  learning  in  these  matters — that 
that  might,  and  ought  to  have  been,  the 
rule ;  but  certainljr  that  rule  has  not  been 
followed.  That  being  so,  we  start  with  the 
fact  that  a  structure  made,  as  this  was, 
prior  to  the  passing,  or,  at  any  rate,  prior 
to  the  adoption  of  the  Act  of  1890,  is  under 
the  Act  of  1875  a  sewer.  Now,  it  is  said  that 
the  decisions  in  Bradford  v.  Mayor,  etc,  of 
EastlHmme  and  Self  v.  Hove  Commissioners, 
and  other  cases,  davq  decided  that,  simply 
because  a  pipe  behind  a  number  of  houses 
receives  the  drainage  of  houses  belonging 
to  different  owners,  that  pipe  would  become 
a  drain  for  the  purposes  ot  s.  41  of  the  Act 
of  1890,  although  it  would  still  remain  a 
sewer  if  the  houses  all  belong  to  one  person. 
Of  course,  that  result  is  really  ridiculous, 
as  has  been  pointed  out,  and  one  hopes 
that  there  may  be  some  means  of  avoiding 
that  al)6urditv.  To  say  that  what  is  a 
sewer  if  twelve  houses  belong  to  one 
person  becomes  a  drain  for  the  purpose  of 
this  section  because  he  sells  one  is  absurd 
and  ridiculous,   and  that   particular    test 
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which  would  make  a  particular  conduit  in 
a  jiarticular  condition  of  things  a  drain  or 
a  sewer,  depend  on  the  words  "belonging 
to  different  owners,"  scarcely  can  be  a  suffi- 
cient principle  on  which  to  decide  whether 
a  particular  conduit  is  at  the  time  being 
a  drain  or  a  sewer.  The  facts  in  Brad- 
ford V.  Mapor,etc,  of  Eastbourne  are  very  like 
this  case.  The  finding  or  statement  of  fact 
in  that  case  is  that  there  was  a  private  pipe 
or  drain  which  ran  through  private  property 
which  had  been  allowed  to  receive  the 
drainage  of  a  number  of  different  houses, 
and  under  the  circumstances  the  court 
thought  that  in  that  case  the  conditions  of 
8.  19  were  fulfilled,  and  that  pipe  having 
become  a  nuisance  it  should  oe  treated 
as  being  a  single  private  drain.  I  myself 
am  satisfied  that  whatever  the  legislature 
intended,  they  did  not  mean  the  test  of 
what  is  a  single  private  drain  to  be  merely 
a  difference  in  the  ownership  of  the  houses 
using  it.  They  probably  tnought,  as  ray 
brother  Channell  has  pointed  out,  that  a 
drain  on  private  property,  though  draining 
more  than  one  house,  would  be  a  drain,  but 
not  a  sewer  ;  but  it  is  possible,  of  course, 
they  may  have  had  in  mind  other  cases 
where  a  person  has  a  single  private  drain 
not  a  sewer,  and  does  allow  different  owners 
to  drain  through  it  by  permission,  for  value 
to  himself  or  for  any  otner  reason.  I  must, 
however,  follow  the  view  I  expressed  in  the 
course  of  the  argument  of  the  case,  although 
I  quite  agree  that  the  Wimbledon  Case  is 
not  an  authority  in  this  case.  It  was  con- 
ceded by  the  counsel  for  the  respondents  in 
the  Wimbledon  Case  that  he  could  not  have 
argued  the  conduit  behind  the  house  was 
not  a  sewer  but  for  the  fact  that  it  came 
out  into  that  which  was  a  single  private 
drain,  admitted  to  be  so  in  the  case.  He 
contended  that  that  which,  if  you  began  at 
the  lower  end  of  it,  was  a  single  private 
drain,  did  not  cease  to  be  a  single  private 
drain  at  the  upper  end,  although  it  only 
received  the  drainage  of  houses  belonging 
to  one  owner.  For  reasons  which  I  ex- 
plained in  my  judgment  in  that  case,  we 
neld  that,  notwithstanding  that  argu- 
ment, we  must  come  to  the  conclusion  that 
the  conduit  which  drained  several  houses 
of  one  owner  or  different  owners  still  might 
be  a  sewer.  I  think,  for  reasons  I  have 
endeavoured  to  explain  (I  know  how  diffi- 
cult it  is),  this  was  a  sewer,  and  that  the 
appeal  must  be  allowed  on  that  ground. 
Tne  other  grounds  of  the  appeal  arc  not 
required  in  mv  opinion.  I  thinlc  the  South- 
wold  Case  did  decide,  and  the  language  of 
the  section  shows,  that  for  the  purpose  of      ^ 
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8.  41  you  have  to  look  at  the  condition 
of  the  sewer  as  it  exists  at  the  time  of  the 
nuisance,  and  that  the  words  "alteration 
or  amendment"  refer  to  the  alteration  or 
amendment  of  the  status  quo  of  the  sewer 
at  the  moment.  I  think  this  appeal  must 
be  allowed,  and  that  on  these  grounds  they 
ought  to  have  held  that  this  was  a  sewer, 
not  a  drain. 

Darling,  J.—I  was  going  to  say  I  am  of 
the  same  opinion,  but  1  will  not  sav  that ; 
I  assent  to  what  the  Lord  Chief  Justice 
has  said.  Really,  to  have  any  reasonable 
view  that  you  can  call  an  opinion  upon 
these  various  Acts  of  Parliament  and  the 
cases  decided  on  them  I  do  not  think  is 
possible.  One  follows  the  case  when  one  is 
considering  only  one  of  them,  but  ultimately 
there  are  a  great  many,  some  barely  recon- 
cilable to  the  others,  and  the  result  is  that 
one  becomes  involved  in  manifest  absurdities 
from  time  to  time.  All  sorts  of  cases  are 
put  from  the  Bar  in  argument  which  any- 
one has  to  admit  at  once  can  be  supported 
by  some  decision  or  another  and  yet  involve 
a  manifest  absurdity.  I  should  be  very  glad 
if  the  Lord  Chief  Justice's  ideal  could  be 
reached,  and  there  could  be  found  a  court 
of  sufficient  authority  to  make  sense  of  these 
Acts  of  Parliament.  1  think  much  the 
simplest  thing  to  do,  and  which  ought  to  be 
done  really  is,  to  acknowledge  that  a  mis- 
take has  been  made  in  this  legislation 
altogether,  and  that  it  is  not  possible  to 
give  a  decision  which  will  not  result  in  all 
kinds  of  difficulties  or  absurdities  following 
from  it  because  of  the  way  in  which  this 
section  has  been  passed.  The  only  reason- 
able and  effective  thing  to  do  is  to  go  back 
and  legislate  again,  sweep  away  all  these 
decisions  and  put  the  matter  upon  a  reason- 
able basis,  and  until  that  is  done  I  think 
there  will  not  be  a  reasonable  basis  at  all. 
I  do  not  profess  to  be  able  to  give  any  kind 
of  reason  for  the  decision  at  which  1  have 
arrived.  I  think  if  anybody  could  explain 
these  Acts  of  Parliament  it  is  my  brother 
Channell,  and  he  has  not  yet  said  what  his 
view  about  this  case  is,  but  I  can  only  say 
that  whatever  it  may  be,  feeling  certain  if 
anybody  can  explain  it  he  can,  I  am  con- 
tent to  say  I  agree  with  him. 

Channeli^  J.— I  am  afraid  I  must  repeat 
what  1  have  said ;  I  am  afraid  I  shall  not 
satisfy  my  brother.  My  opinion  is  that  the 
problem  really  is  an  insoluble  one.  I 
should  like  to  give  the  judgment  that  would 
most  clearly  secure  that  this  case  should  go 
before  another  tribunal,  in  order,  if  possible, 
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to  get  an  authoritative  solution,  which 
would  be  the  best  that  could  be  obtained. 
I  do  not  think  any  Court  of  Appeal  would 
say  their  decision  was  thoroughly  satis- 
factory, yet  we  should  get  a  decision  for 
use  in  these  courts  where  this  question  is 
always  turning  up.  The  real  problem  is  to 
reconcile,  somehow  or  other,  the  provisions 
of  s.  19  of  the  Act  of  1890,  with  the  general 
definition  clause  in  the  Act  of  1875.  To 
begin  with,  I  get  rid  of  one  difficulty  in  this 
case  as  to  the  words  "  belonging  to  different 
owners"  in  s.  19.  As  to  that,  I  am  perfectly 
clear  that  the  true  interpretation  of  the 
words  "belonging  to  different  owners"  is 
"  not  all  belonging  to  the  same  owners."  It 
is  quite  clear  from  the  purview  of  the  section 
altogether,  that  that  is  what  is  meant.  It 
could  not  mean  to  make  a  difference  in 
a  row  of  twenty  houses,  whether  there 
were  twenty  or  only  nineteen  owners 
because  two  of  the  houses,  somewhere 
or  another  along  the  row,  happened  to 
belong  to  the  same  person.  Tnat  is  im- 
possible. Whatever  the  object  of  the  legis- 
lature was  in  enacting  this  enactment,  it  is 
quite  natural  they  should  say  in  reference 
to  that  which  is  a  single  private  drain,  it 
shall  not  prevent  the  making  of  an  order 
under  s.  41  of  the  Public  Health  Act  that  it 
does  not  all  belong  to  the  same  owner. 
Whatever  they  mean  by  "a  single  private 
drain,"  I  am  quite  satisfied  that  is  the 
natural  meaning  of  s.  19.  The  most  natural 
solution  of  it  is  that  which  I  suggested  dur- 
ing the  course  of  the  argument,  that  that 
was  passed  by  the  legislature  and  adopted 
by  the  legislature,  wliich  was  in  point  of 
fact  framed  by  a  draftsman  under  the  idea 
that  a  thing  might  be  a  single  private  drain, 
although  it  drained  different  houses, 
provided  they  all  belonged  to  the  same 
owner.  That  is  not  the  general  law,  but 
there  are  such  cases.  Then  there  is  another 
solution  of  the  problem,  how  this  Act  of 
1890  came  to  be  passed,  and  that  is  this  :  It 
is  an  adoptive  Act,  and,  as  a  matter  of  fact, 
the  larger  number  of  the  clauses  in  it  are 
clauses  which  had  been  passed  from  time  to 
time  in  various  local  Acts,  and  this  par- 
ticular clause,  clause  19,  is  a  clause  that  nad 
been  inserted  in  local  Acts  for  a  consider- 
able time,  f^or  instance,  it  appears  in  the 
Carlisle  Corporation  Act,  1887  (50  &  61  Vict 
c.  xix.),  s.  134,  discussed  iu  HUl  v.  Hair^ 
s^ipra.  But  then  those  local  Acts  did  not 
always  have  a  definition  clause  similar 
to  the  definition  clause  in  the  Public  Health 
Act  of  1875.  Certainly  some  of  them  had 
clauses  somewhat  similar  to  the  metro- 
politan clauses   about  combined  draina|[e 
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under  an  order,  and  wherever  you  get  a 
definition  clause  of  that  character,  and  had 
got  this  clause  19  in  that  local  Act,  the 
whole  thing  was  perfectly  easy  to  construe, 
and  there  was  no  difficulty  about  it ;  but 
when  it  got  into  this  Act,  and  the  only 
definition  clause  was  the  definition  that 
there  was  in  the  Act  of  1875,  of  course  a 
difficulty  was  at  once  created.     Personally 

1  do  not  think  it  is  possible  to  give  a  per- 
fectly satisfactory  solution  of  that  problem, 
but  I  suppose  one  has  to  set  to  work 
about  it  as  best  one  can,  and  it  seerns  to 
me  that  the  best  solution  is  that  which 
was  given  by  Cave,  J.,  in  Hill  v.  Hair, 
iupra.  He  pointed  out  that  although  it 
was  exceptional,  yet  nevertheless  there 
might  be  a  private  drain  draining  more  than 
one  house  which  was  still  in  law  a  drain 
and  not  a  sewer,  and  not  o|)en  to  public 
user.  Moreover,  there  may  be  in  law  sewers 
which  are  not  vested  in  the  local  authority, 
such  as  sewers  made  by  a  man  for  his  own 
profit,  (see  Minekead  Local  Board  v,  Luttrell, 
fl894]  2  Ch.  178 ;  Croysdale  v.  Sunbury-on- 
Thames    Urban    District   Council,    [1898] 

2  Ch.  515 ;  62  J.  P.  520  ;  Sykes  v.  Sowerby 
Urban  District  Council,  [1900]  1  Q.  B.  584  ; 
64  J.  P.  340).  Now,  assuming  that  to  be 
a  possible  state  of  things,  you  have  got  a 
case  in  which  there  may  oe  such  a  thing  as 
a  j)rivate  drain  draining  several  houses,  a 
thing  that  is  not  a  sewer  within  the  mean- 
ing of  the  Act  of  1875,  but  which  drains 
more  than  one  house,  and  a  thing  that  is 
nevertheless  a  private  drain  c^uite  apart 
from  this  Act  of  1890.  That  being  so  it  is 
possible  to  apply  a  sensible  interpretation  to 
this  s.  19  of  the  Act  of  1890.  It  is  possible 
to  say,  provided  you  can  find  such  a  thing 
as  the  single  private  drain^  then  when  you 
have  got  it,  notwithstanding  that  all  the 
houses  do  not  belong  to  the  same  owner, 
you  may  make  an  order  under  s.  41.  If 
that  is  the  true  interpretation,  then  when 
you  have  got  before  you  ajiy  of  these  case& 
you  have  got  to  see  what  is  the  evidence,  it 
any,  that  this  particular  pipe  or  thinjB^  that 
you  are  dealing  with  is  a  private  drain.  It 
will  not  be  a  private  drain  merely  because 
the  houses  drained  by  it  belong  to  different 
owners.  If  it  is  a  private  drain  you  may 
deal  with  it  under  s.  41,  although  it  drains 
houses  which  do  belong  to  different  owners, 
but  you  must  first  show  that  it  is  in  point 
of  fact  a  private  drain.  You  may  show  it 
in  one  way  at  any  rate  by  showing  that  it 
was  a  dram  made  by  a  person  for  his  own 
profit  within  the  meaning  of  s.  13  of  the  Act 
of  1875.  That  is  one  way  it  could  be  shown, 
and  I  do  not  say  that  there  may  not  possibly 
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be  other  ways.  I  should  not  like  to  say 
that  an  agreement  between  a  local  authority 
and  a  building  owner  that  they  would 
sanction  such  a  system  of  drainage  as  he 
proposed  upon  the  terms  that  the  thing 
should  remain  a  private  drain  would  not  be 
binding.  I  see  no  reason  why  it  should  not 
be,  but  then  you  must  prove  it  if  you  want 
in  any  particular  case  to  say  that  was  a 
private  arain,  because  it  was  built  and  made 
m  that  way.  It  seems  to  me  that  the  only 
reasonable  way  in  which  you  can  reconcile 
s.  19  of  the  Act  of  1890  and  the  definition 
clause  of  the  Act  of  1875,  is  by  saying  that 
provided  in  any  particular  case  you  show 
that  the  thing  is  a  private  drain  and  not  a 
sewer,  which  prima  facte  it  will  be  if  it 
drains  more  tnan  one  house,  then  you  naay 
make  an  order  under  s.  41,  notwithstanding 
that  it  drains  houses  which  do  not  all  belong 
to  the  same  owner.  That  seems  to  me  to 
be  on  the  whole  the  most  satisfactory 
solution  of  this  problem^  which,  all  the  same, 
I  think  cannot  quite  satisfactorily  be  solved. 
If  that  is  the  fair  meaning  and  applying 
that  to  this  present  case,  then  in  this  pre- 
sent case  there  is  no  evidence  that  this 
thing  in  point  of  fact  was  a  single  private 
drain.  There  is  nothing  set  out  in  the  case 
to  show  that  it  was.  The  argument  that 
was  raised  did  suggest  it  is  so,  because  it 
was  said  it  doas  drain  houses  that  did 
belong  to  different  owners,  but  I  do  not 
think  that  is  sufficient. 

Appeal  allowed. 

Solicitor  for  the  appellant :  E.  Lorimer 
Wilson,  Manchester. 

Solicitors  for  the  respondents  :  Sharpe, 
Parker  <fc  Co.,  for  W.  H.  Hickson,  Eccles. 
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April  15,  1904. 

(Before  Lord  Alverstone,  L.C.J.,  Wills, 
and  Kennedy,  JJ.) 

PoLLEY  t».  FoRDHAM. 

Action  against  magistrate — Wrongful  dis- 
tress pursuant  to  conviction  subse- 
Quentl^  quashed — Action  brought  more 
tnan  six  months  from  conviction — Less 
than  six  months  from  distress — Public 
Authorities  Protection  Act,  1893  (56  & 
57  Vict.  c.  61)  8.  1  (a). 

By  8.  1  (a)  of  the  Ptiblic  Authorities  Pro- 
tection Act,  1893,  an  action  against  a 
imblic  authority,  for  a^cta  therein- 
mentioned,  unit  not  lie,  unless  it  is 
commenced  vrithin  six  months  next  after 
"  the  act "  "  complained  ofP  Where  an 
acticm  is  bi'owjht  against  a  magistrate 
for  illegal  distress,  levied  pursuant  to  a 
conviction  which  has  been  quashed  by 
the  High  Court,  '*  the  act "  *^  complained 
of^*  in  the  terms  ofs.l  {a)  of  the  Public 
Authorities  Protection  Act  is  the  letryof 
the  distress  and  not  the  conviction  or 
order  pursuant  to  which  the  distress 
toarrant  is  issued.  Such  an  action 
therefore  commenced  more  than  six 
months  after  the  wrongful  conviction, 
but  within  six  mxmths  of  the  levy  of  the 
distress,  pursuant  to  the  conviction,  is 
in  time. 

Appeal  from  the  decision  of  a  county 
court  judge,  non-suiting  the  plaintiff  in  an 
action  with  a  jury  against  the  defendant,  a 
nietropolitan  police  magistrate,  for  wrongful 
distress,  on  the  ground  that  the  action  was 
out  of  time,  by  reason  of  s.  1  (a)  of  the 
Public  Authorities  Protection  Act,  1893. 

On  February  3rd^  1903,  two  summonses 
were  taken  out  against  the  appellant  by  a 
vaccination  oflScer,  under  s.  29  of  the  Vac- 
cination Act,  1867,  for  unlawfully  neglecting 
to  cause  his  children  to  be  vaccinated  with- 
in six  months  after  the  children's  birth, 
contrary  to  the  provisions  of  that  Act  ana 
of  s.  1  of  the  Vaccination  Act,  1898.  The 
appellant  was  convicted  by  the  respondent, 
a  metropolitan  police  magistrate,  for  these 
offences  on  February  11th,  1903,  and  in  each 
case  fined  the  maximum  penalty  of  20s.  and 
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costs,  and  it  was  ordered  that  **in  default  of 
payment  it  is  adjudged  that  the  sums  due 
under  this  adjudication  be  levied  by  distress 
and  sale  of  the  defendant's  goods."  Pay- 
ment was  not  made,  and  on  April  11th,  1903, 
distress  warrants  were  issued  by  the  respon- 
dent against  the  appellant's  gootls.  A  levy 
was  made  on  April  16th,  1903,  and  the 
bailiff  was  paid  out  under  protest  on  April 
29th,  1903.  On  July  8th,  1903,  the  above- 
mentioned  convictions  were  quashed  by  the 
High  Court  on  the  ground  that  the  sum- 
monses had  not  been  taken  out  in  time,  the 
children,  who  were  twins,,  being  more  than 
eighteen  months  old  before  the  issue  of  the 
summons.  By  s.  11  of  the  Vaccination  Act, 
1871,  the  information  or  complaint  must  be 
laid  within  twelve  months  of  the  offence,  and 
the  offence  is  only  complete  at  the  expiration 
of  six  months  from  birth.  See  Vaccination 
Act,  1898,  8.  1  (1),  and  Langridge  v.  Hobbs, 
[1901]  IK.  B.  497. 

Thereupon  an  action  was  brought  on 
August  26th,  1903,  in  the  county  court  by 
the  appellant  against  the  respondent  to 
recover  damages  for  the  distresses  levied 
pursuant  to  the  said  convictions.  The 
county  court  judge  gave  judgment  for  the 
defendant,  and  the  plaintifrs  application 
was  that  the  "judgment  of  non-suit  and 
the  order  of  the  county  court  judge  that  the 
plaintiff  should  pay  the  defendant's  costs  be 
set  aside,  and  a  new  trial  directed  to  be  had 
between  the  parties,  on  the  ground  that  the 
judge  was  wrong,  in  point  ot  law,  in  direct- 
ing the  jury  to  find  a  verdict  for  the  defen- 
dant, on  the  ground  that  six  months  haying 
elapsed  from  the  making  of  the  convictions 
of  the  plaintiff  before  action  was  brought, 
they  were  bound  to  find  a  verdict  for  the 
defendant  by  virtue  of  the  provisions  of  the 
Public  Authorities  Protection  Act,  1893." 
Section  1  (a)  of  that  Act  provides  :  "  Where 
after  the  commencement  of  this  Act  any 
action,  prosecution,  or  other  proceeding  is 
commenced  in  the  United  Kingdom  against 
any  person  for  any  act  done  in  pursuance, 
or  execution,  or  intended  execution  of  any 
Act  of  Parliament,  or  of  any  public  duty  or 
authority,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  any 
such  act,  duty,  or  authority,  the  following 
provisions  shall  have  effect :  (a)  The  action, 
prosecution,  or  proceeding  shall  not  lie  or  be 
instituted  unless  it  is  commenced  within  six 
months  next  after  the  act,  neglect,  or  default 
complained  of. 

G,  C.  Kingsbury,  for  the  appellant— 
This  action  against  the  metropolitan  police 
magistrate  was  brought  within  six  months  ^ 
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of  the  distress ;  but  more  than  six  months 
from  the  conviction  pursuant  to  which 
the  distress  was  made.  The  question  is 
whether  "the  act"  "complained  of"  in  the 
terms  of  s.  1  (a)  of  the  Public  Authorities 
Protection  Act.  1893,  is  the  conviction  or 
the  distress,  wnether  in  fact  the  distress  is 
separable  from  the  conviction.  It  is  separ- 
able, and  this  action  is  in  time.  The  acts 
arc  separate.  This  appears  from  s.  2  of  the 
Justices  Protection  Act,  1848,  which  enacts 
that  no  action  shall  be  brought  a^inst  a 
justice  for  an  act  done  under  a  conviction  or 
order  until  the  same  shall  have  been  quashed. 
Section  3  of  the  same  Act  illustrates  the 
same  point.  It  provides  that :  "  Where  a 
conviction  or  order  shall  be  made  by  one  or 
more  justice  or  justices  of  the  peace,  and  a 
warrant  of  distress  or  of  commitment  shall 
be  granted  thereon  by  some  other  justice  of 
the  peace  bona  Hde  and  without  collusion, 
no  action  shall  be  brought  against  the 
iustice  who  so  granted  such  warrant  by 
reason  of  any  defect  in  such  conviction  or 
Order,  or  for  any  want  of  jurisdiction  in  the 
lustice  or  justices  who  made  the  same,  but 
the  action  (if  any)  shall  be  brought  against 
the  justice  or  justices  who  made  sucn  con- 
viction or  order."  [Lord  Alvekstone,  C.J. 
—That  would  appear  to  make  the  justice 
who  convicts  the  responsible  person.]  Yes, 
but  it  separates  the  two  acts.  Section  6 
illustrates  the  same  point.  It  provides 
that :  "  In  all  cases  where  a  warrant  of  dis- 
tress or  warrant  of  commitment  shall  be 
granted  by  a  justice  of  the  peace  upon  any 
conviction  or  order  which,  either  before  or 
after  the  granting  of  such  warrant,  shall 
have  been  or  shall  be  confirmed  upon 
appeal,  no  action  shall  be  brought  against 
such  justice  who  so  granted  such  warrant 
for  anything  which  may  have  been  done 
under  the  same  by  reason  of  any  defect  in 
such  conviction  or  order."  Further  the 
issue  of  the  distress  warrant  is  not  a  neces- 
sary consequence  of  the  conviction,  and  the 
conviction  may  be  made  by  one  justice  and 
the  distress  warrant  issued  by  another. 
Section  19  of  the  Summary  Jurisdiction 
Act,  1848,  under  which  the  distress  was 
levied  is  permissive.  The  case  of  Carey  v. 
Bermondsep  Borough  Cov/ncil  (1903), 
20  T.  L.  R.  2 ;  67  J.  P.  Ill,  by  which  the 
county  court  judge  was  influenced,  is  not  in 
point. 

G,  S,  Robertson^  for  the  respondent. — The 
levy  of  the  distress  was  merely  a  matter  of 
aggravation  of  damages  flowing  from  the 
conviction  which  is  the  source  and  origin  of 
the  wrong  done.  The  order  made  at  the 
time  of  the  conviction  ran  "  and  in  default 
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of  payment  it  is  adjudged  that  the  sums  due 
under  this  a(^udication  be  levied  by  distress 
and  sale  of  the  defendant's  goods."  The 
conviction,  therefore,  provided  for  the  levy 
of  the  distress,  which  is  merely  ancillary  to 
it.  [Lord  Alverstone,  L.C.J.— Suppose 
that  no  distress  warrant  was  issued  till  the 
day  before  the  six  months  from  the  convic- 
tion had  expired,  would  an  action  lie  1]  Yes, 
for  the  wrongful  conviction  or  order.  It  is 
true  the  damages  might  be  nil.  If  no  action 
was  brought  within  six  months  of  the  con- 
viction, and  subsequent  to  the  six  months  a 
distress  warmnt  was  issued  and  a  levy 
made,  no  action  on  the  distress  would  lie 
against  the  justice  or  justices  who  con- 
victed and  issued  the  distress  warrant ;  but 
an  action  would  lie  against  a  constable  or 
bailiff  who  levied  the  distress,  the  time  in 
that  case  running  from  the  levy.  Section  3 
of  the  Justices  Protection  Act,  1848,  supra, 
is  in  favour  of  the  respondent,  as  it  enacts 
that  where  one  justice  has  convicted  and 
another  has  issued  the  distress  warrant, 
the  action  on  any  defect  in  the  conviction 
must  be  brought  against  the  justice  who 
convict«i.  [Kennedy,  J.— It  may  be  that 
under  s.  3  of  the  Justices  Protection  Act, 
1848,  the  public  authority  to  be  sued  for  the 
trespass  when  it  takes  place  is  the  justice 
who  has  originally  convicted,  but  it  does  not 
follow  from  that  fact  that  the  actionable 
wrongdoing  does  not  date  from  the  trespass.] 
Section  13  of  the  same  Act  regards  the  levy- 
ing of  distress  as  a  matter  of  damages  and  not 
as  a  substantive  cause  of  action  against  the 
justice.  Further  the  issue  of  a  distress  war- 
rant isa  purely  ministerial  act.  [Lord  Al  ver- 
STONE,  L.C.J.— It  is  so  to  a  certain  extent.] 
[Wills,  J. — The  ,only  form  of  action 
against  a  justice  in  Bullen  and  Leake's 
Precedents  of  Pleading  (1868),  3rd  ed.,  is 
one  for  imprisonment,  and  no  ground  of 
action  is  taken  prior  to  the  actual  imprison- 
ment] There  is  no  authority  either  way. 
From  the  fact  that  a  distress  follows  as  a 
consequence  of  a  conviction,  and  is  a  mere 
ministerial  act  which  the  magistrate  cannot 
refuse  to  perform  as  long  as  the  order  is 
valid,  time  must  run  from  the  conviction 
and  this  action  is  out  of  time. 

Lord  Alverstone,  L.C.J.— I  express  no 
opinion  as  to  whether  this  action  against 
Mr.  Fordham  can  be  maintained,  or  as  to 
whether  there  is  any  defence  to  it.  The 
only  point  before  the  court  is  whether  the 
learned  county  court  judge  was  right  in 
applying  this  statute  of  limitations— the 
Public  Authorities  Protection  Act,  1893 — to 
this  alleged  right  of  ««'ti<|5>^^,|^^to^\^gle 
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proceedings— whether,  in  fact,  in  declining 
to  entertain  the  action  upon  tne  ground  of 
the  lapse  of  six  months,  he  has  acted  rightly. 
For  tne  purpose  of  this  question  we  have 
only  got  to  construe  s.  1  (a)  of  the  Act, 
which  was  a  new  enactment  with  a  statu- 
tory limitation,  and  must  be  construed 
stnctly.  The  section  provides  that  "  Where 
after  the  commencement  of  this.  Act  any 
action,  prosecution,  or  other  proceeding 
is  commenced  in  the  United  Kingdom 
against  any  person  for  any  act  done  in 
pursuance,  or  execution,  or  intended  execu- 
tion of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority,  or  in  respect  of 
any  alleged  neglect  or  default  in  the  execu- 
tion of  any  such  act,  duty,  or  authority, 
the  following  provisions  shall  have  effect : 
(a)  The  action,  prosecution,  or  proceeding 
shall  not  lie  or  be  instituted  unless  it  is 
commenced  within  six  months  next  after 
the  act,  neglect,  or  default  complained  of." 
The  act  complained  of  in  this  case  was  not 
the  conviction.  The  act  complained  of  was 
the  trespass  to  the  plaintiifs  premises  and 
the  levying  of  the  distress.  So  far  as  it  has 
any  bearing  on  the  case,  s.  3  of  the  Justices 
Protection  Act,  1848,  does  not  seem  to  me 
to  have  anything  to  do  with  the  question  of 
time.  Section  3  is  for  the  purpose  of  pro- 
tecting a  justice  who  has  issued  a  warrant 
upon  a  conviction  apparently  legal,  and  then 
subsequently  it  turns  out  that  be  ought  not 
to  have  issued  that  warrant.  In  such  a 
case  the  action  is  to  be  brought  against  the 
justice  who  made  the  original  order.  In 
this  case  I  think  where  the  action  is  for 
trespass  under  a  distress  warrant,  and  there 
is  a  plea  of  justification,  it  would  require  the 
ususkl  strict  enactment  with  regard  to  a 
statutory  limitation  to  say  that  the  pre- 
scribed period  is  to  run,  not  from  the  aate 
of  the  real  cause  of  action,  the  entry,  but 
from  some  date  anterior  which  is  supposed 
to  give  the  authority  for  the  proceeding 
under  which  the  entry  was  made.  It  may 
be  that  there  are  enactments  to  which  Mr. 
Rol>ert8on  has  referred  which  enable  a  man 
if  he  has  a  cause  of  action  to  claim  as 
damage  matters  of  aggravation  in  respect  of 
subsequent  acts  done.  That  is  quite  possible, 
but  I  am  unable  myself  to  see  any  statute 
which  enables  us  to  say  that  the  right  of 
action  for  wrongful  entry  has  been  taken 
away  because  brought  too  late,  if  the  action 
is  commenced  withm  six  montns  of  that  act 
which  is  alleged  to  be  wrong.  I  think  if 
it  was  intended  to  date  the  period  of  limita- 
tion from  a  period  antecedent  to  the  wrong- 
ful entrv,  there  would  have  been  clear  and 
distinct  language  to  that  effect.    Whatever 
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may  be  the  result  of  this  action,  when  it 
comes  to  be  heard,  I  think  the  case  must  go 
back  to  be  entertained  by  the  county  court 
judge. 

Wills,  J.— I  am  very  clearly  of  the  same 
opinion.  It  seems  to  me  the  act  complained 
of  is  the  distress  and  nothing  else.  No 
such  thing  wa8  ever  heard  of  as  an  action 
for  making  an  order  against  a  person 
without  jurisdiction.  If  the  order  is  not 
followed  by  consequences  against  the  indi- 
vidual, it  comes  to  nothing.  One  used  to 
be,  in  former  days,  very  familiar  indeed 
with  matters  of  this  kind.  I  do  not  know 
how  many  declarations  I  have  drawn  in  my 
old  pleading  days  for  erroneous  levies  of  one 
sort  and  another- -complaints  that  people 
have  been  distrained  upon  against  whom 
there  was  no  right  of  distress  or  to  enforce 
consequences  of  a  similar  nature  ;  but  such 
actions  were  always  actions  of  trespass  and 
nothing  else.  The  complaint  used  to  be 
that  the  defendant  had  wrongfully  enten*d 
the  house  or  premises  of  the  plaintiff,  and 
had  done  so  and  so.  Then  any  question 
which  arose  about  the  warrant,  or  the  con- 
viction or  order  on  which  the  erroneous 
proceedings  by  way  of  distress  and  entry 
were  founded,  was  raised  on  a  defence 
setting  up  that  it  was  justified  because 
of  the  warrant  and  the  conviction  or  order 
on  which  the  warrant  was  founded.  But 
the  action  itself  was  not  for  erroneous  exer- 
cise of  jurisdiction,  but  was  for  making 
a  distress  and  breaking  and  entering  a  man's 
premises  where  there  was  no  right  to  do  so. 

Kennedy,  J.—I  agree. 

Appeal  allowed.  Judgment  in 
county  court  set  aMde  and 
action  sent  down  for  trial. 

Solicitor  for  the  appellant :  U.  T.  Nichol- 
son. 

Solicitor  for  the  respondent :  Solicitor  to 
the  Treasury. 
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May  2,  1904. 

Lewis  v.  Gilberts^?  A  Co. 

Factory  and  workshop — Fencing  of  machi- 
nery—" .  .  .  place  situate  within 
the  close,  curtilage  or  precincts  forming 
a  factory  or  workshop  is  solely  used  for 
some  purpose  other  than  the  manufac- 
turing process  or  handicraft  carried  on 
in  the  factory  .  .  .  "—Factory  and 
Workshop  Act,  1901  (I  Edw.  7,  c.  22), 
s.  149  (4). 

An  accident  loas  caused  by  certain  mackinery 
for  crushing  mortar,  which  mis  not 
securely  fenced.  The  machinery  in 
question  was  erected  on  a  plot  of  ground 
situate  within  the  close,  curtilage  or  pre- 
cincts of  the  resfxmdents'  factoryy  on 
which  new  sheet  mills  were  being  erected. 

Held,  that  such  plot  loas  not  a  factory,  but 
was  a  place  within  the  close,  curtilage 
or  precincts  of  a  factory  used  by  the 
respondents  for  a  purpose  other  than  the 
manufacturing  process  or  handicraft 
carried  on  in  such  factory  within  the 
meaning  of  the  Factory  and  Workshop 
Act,  1901  (1  Edw,  7,  c.  22),  «.  149  (4). 

Case  stated  by  justices  in  and  for  the 
county  of  Glamorgan. 

1.  An  information  was  preferred  on 
September  12th,  1903,  by  Augustus  Lewis 
^hereinafter  called  the  appellant)  under  the 
Factory  and  Workshop  Act,  1901,  against 
Messrs.  W.  Gilbertson  &  Co.  (hereinafter 
called  the  respondents)  for  that  they  (the 
respondents)  on  August  3rd,  1903,  at  the 
parish  of  Llangefelach,  in  the  county  of 
Glamorgan,  being  the  occupiers  of  a  factory 
situate  at  Pontardawe,  in  the  said  county  of 
Glamorgan,  the  same  being  a  factory  within 
the  true  intent  and  meaning  of  the  Factory 
and  Workshop  Act,  1901,  did  not  securely 
fence  the  fly-wheel  of  an  engine  and  certain 
dangerous  parts  of  machinery,  to  wit,  a 
puUey  and  belt,  whereby  and  in  consequence 
a  certain  person,  to  wit,  one  Owen  Pere^ne, 
was  killea,  contrary  to  the  provisions  of  the 
statute  in  such  case  made  and  provided. 

2.  The  appellant  being  dissatisfied  with 
our  determination,  as  hereinafter  set  forth, 
as  being  erroneous  in  point  of  law,  duly 
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applied  to  us  in  writing  to  state  and  sign  a 
case  for  the  opinion  of  this  court,  and  hath 
duly  entered  into  the  recognizance  as  re- 
quired by  the  statute  in  that  behalf,  in 
pursujance  whereof  this  case  is  now  stated 
and  signed  by  us. 

3.  Upon  the  hearing  of  the  said  informa- 
tion, the  following  facts  were  admitted  or 
proved  in  evidence  before  us  : 

Mr.  Edwards,  one  of  his  Majesty's  in- 
spectors of  factories,  was  called,  and  stated 
on  his  visit  to  the  works  of  the  respondents 
on  August  5th  last  he  made  investigations 
into  the  circumstances  of  an  accident  of 
which  notice  had  been  sent  by  the  respon- 
dents. He  was  shown  a  crushing  machine, 
which  was  driven  by  a  belt  and  steam- 
engine  ;  the  fly-wheel  of  the  engine  was  six 
feet  in  diameter,  and  he  saw  the  engine  at 
work.  The  wheel  is  moved  by  the  en^pne, 
and  runs  in  a  fly-pit^  and  from  the  fly-pit  to 
the  driving  pulley  it  rises  in  a  race  up  to 
the  fly-wheel  of  the  crusher.  The  distance 
from  the  stone  crusher  to  the  fly -pit  is 
about  twenty  feet ;  no  part  of  that  twenty 
feet  was  fenced.  There  was  some  sla^ 
about  the  place  at  the  time.  Other  evi- 
dence was  given  by  witnesses  on  behalf  of 
the  appellant  ana  respondents  as  to  the 
position  and  state  of  the  engine  on  the  day 
of  the  accident,  and  we  were  satisfied  there- 
from that  the  engine  was  not  securely 
fenced  at  the  time  of  the  accident. 

5.  The  respondents'  counsel  contended 
that  that  portion  of  their  premises  whereon 
they  were  erecting  their  new  sheet  mills  (on 
part  of  which  stood  the  said  eneine  and 
crusher)  was  not  a  factory  within  the  mean- 
ing of  the  Act,  as  such  portion  of  their 
premises  was  a  place  solely  used  by  the 
respondents  for  a  purpose  other  than  the 
manufacturing,  process  or  handicraft  carried 
on  in  their  factory ;  that  the  labour  carried 
on  therein  was  not  exercised  by  way  of 
trade  or  for  the  purposes  of  gain  :  that  the 
engine  and  crusher  was  used  solely  for  the 
purpose  of  making  mortar  and  concrete  for 
their  new  works  then  being  erected  on  the 
site  in  question  by  the  respondents,  and  in 
support  he  cited  the  following  case :  Nash  v. 
Hotlingshead,  [1901]  1  K.  B.  700. 

6.  Evidence  was  given  on  respondents' 
behalf  before  us  thereon. 

Phillip  Davies  stated  :  The  respondents 
are  iron,  steel  and  tinplate  manutacturers. 
The  particular  spot  upon  which  the  engine 
and  plant  was  fixed  was  formerly  an  old 
copperas  house :  that  was  taken  down  the 
latter  part  of  last  year.  There  was  some 
machinery  for  making  copperas  there ;  that        t 
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was  put  on  the  scrap  heaps,  and  the  site 
cleared  with  the  object  to  prepare  for  the 
new  sheet  mills  now  in  course  of  construc- 
tion on  that  site.  There  was  a  certain 
amount  of  cement  and  concrete  and  masonry 
work  to  be  done,  and  for  this  purpose  the 
respondents  obtained  an  engine,  mortar  mill 
ana  crusher,  and  these  are  employed  en- 
tirely on  the  new  sheet  mills  being  con- 
structed, and  are  solely  used  for  the  purpose 
of  constructing  the  new  mills.  They  started 
constructing  in  the  early  part  of  the  year, 
and  since  then  no  manufacture  had  been 
carried  on  there.  The  respondents  are  not 
erectors  of  works ;  they  are  doing  this  for 
themselves. 

On  cross-examination  by  the  appellant,  he 
further  stated  :  The  greater  portion  of  the 
spot  was  used  as  a  copperas  house  ;  the 
other  mrt  was  an  open  space — no  cover  on 
it.  There  was  no  other  work  done  there  ; 
it  might  have  held  a  few  pieces  of  scrap  ;  it 
is  all  within  the  curtilage  of  the  works ;  it 
is  between  the  mill  house  and  the  new 
copperas  house ;  the  engine  was  not  a  new 
one — the  crusher  was  ;  the  engine  had  been 
used  for  bar-cutting— it  was  part  of  the  old 
plant.  Mortar  is  made  in  another  part  of 
the  works ;  it  is  for  repairing  purposes ;  it 
is  a  process  which  is  carriea  on  by  the 
respondents  in  the  works.  Notice  of  the 
accident  was  sent,  and  a  copy  was  also  sent 
to  the  certifying  surgeon. 

On  re-examination,  he  stated  :  That  he 
did  not  know  whether  it  was  a  factory  or 
not  until  he  had  the  advice  of  respondents' 
solicitors.  It  was  an  old  engine,  and  put 
there  for  the  purpose  of  driving  tne  mortar 
mill,  and  the  mortar  made  there  is  used 
exclusively  for  the  new  mills. 

7.  The  apjKjllant  contended  that  the  site 
of  the  engine  and  crushing  machine  was 
within  the  close,  curtilage  and  precincts  of 
the  respondents'  factory,  and  was  part  and 
parcel  of  the  old  factory. 

8.  We  decided  that  the  machinery  was 
not  securely  fenced,  and  would  have  con- 
victed the  respondents  of  the  offence  ^ith 
which  they  were  charged,  but  we  were  of 
opinion  and  decided  that  the  place  where 
tne  respondents  were  erecting  a  new  sheet 
mill  (on  part  of  which  the  said  en^ne  and 
crushing  machine  stood),  though  within  the 
close,  curtilage  and  precincts  forming  the 
respondents'  fiwitory,  was  a  place  solely  used 
by  the  respondents  for  a  purpose  other  than 
the  manufacturing  process  or  handicraft 
carried  on  in  the  respondents'  factory,  and 
that  such  place  was  solely  used  for  the 
purpose  of  the  erection  by  the  resf)ondents 
themselves  of  their  new  sheet  mills,  and 
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that  under  s.  149  (4)  of  the  Factory  and 
Workshop  Act  such  place  should  not  be 
deemed  to  form  part  of  the  respondents' 
factory^  and  also  that  such  place  was  not 
otherwise  a  factory  within  the  meaning  of 
the  said  Act,  and  we  dismissed  the  said 
information. 

9.  The  Question  for  the  opinion  of  the 
court  is  wnether  upon  the  above  statement 
of  facts  we  came  to  a  correct  determination 
in  point  of  law,  and,  if  not,  what  should  be 
done  in  the  premises. 

Geo.  Henry  Strick. 

Ernest  Benthall. 

Griff.  Griffiths. 

The  Factory  and  Workshop  Act,  1901 
(I  Edw.  7,  c.  22),  s.  149  (4),  provides: 
"Where  a  place  situate  within  the  close, 
curtilage  or  precincts  forming  a  factory  or 
workshop  is  solely  used  for  some  purpose 
other  than  the  manufacturing  process  or 
handicraft  carried  on  in  the  factory  or 
workshop,  that  place  shall  not  be  deemed  to 
form  part  of  the  factory  or  workshop  for 
the  purposes  of  this  Act,  but  shall,  if  other- 
wise it  would  be  a  factx)ry  or  workshop,  be 
deemed  to  be  a  separate  factory  or  workshop 
and  be  regulated  accordingly." 

G,  S.  Robertson  (Sutton  with  him),  for  the 
appellants.— The  question  here  is  whether 
the  place  where  this  machinery  was  erected 
was  part  of  the  factory,  or  whether  it  came 
under  the  exemption  given  by  s.  149  (4) 
of  the  Factory  Act,  1901.  The  place  where 
this  machinery  was  erected  was  part  and 
parcel  of  the  old  factory.  In  Smith  v. 
SibrayHall  &  Co.,  [1901]  2  K.  B.  707, 
67  J.  r.  390,  it  was  held  that  the  prohibition 
in  Sched.  II.  (4)  of  the  Factory  Act,  1901, 
against  overtime  work  being  carried  on  in 
part  of  a  factory  used  for  a  manufacturing 
process  or  handicraft  extended  to  any  part 
of  the  factory  in  which  a  manufacturing 
process  or  handicraft  was  carried  on  during 
the  ordinary  working  hours,  and  did  not 
merely  prevent  the  overtime  work  being 
carried  on  in  a  part  of  the  factory  which 
was  at  that  time  being  used  for  a  manu- 
facturing process  or  handicraft.  The  case 
of  N(u^  V.  Hollmashead,  [1901]  I  K.  B.  700, 
65  J.  P.  367,  relied  on  by  the  respondents  is 
not  in  point;  it  merely  points  out  the 
absurdity  of  considering  a  farm  on  which 
there  was  a  movable  steam  engine  for  grind- 
ing meal  as  a  factory.  Section  105  of  the 
Act  clearly  contemplates  the  possibility  of 
there  being  a  factory  within  a  factory.  He 
referred  to  Mooney  v.  Edinburgh  and  Dis- 
trict Tramway  Co.,  [1901]  4  Fras.  390. 
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MeageTy  for  the  respondent. — The  spot 
where  this  machinery  was  erected  comes 
within  the  provisions  of  s.  149  (4),  and  if  it 
dojBs  so,  there  is  no  necessity  for  fencing 
this  nuichineiy  as  it  is  clearly  not  a  factory. 
The  object  of  sub-s.  (4)  is  to  allow  the  owner 
of  a  factory  to  exclude  jwirt  of  the  premises 
of  the  factory  from  being  a  factory  if  he 
complies  with  the  condition  of  carrying  on 
there  no  part  of  the  manufacturing  process 
or  handicraft  of  the  factory.  Whether  a 
place  comes  within  the  section  is  really 
a  matter  of  fact.  The  justices  have  found 
the  facts  in  the  respondent's  favour,  or  at 
any  rate  the  true  deduction  from  the  facts 
as  found  by  the  justices  is  that  this  place 
was  within  the  provisions  of  s.  149  (4). 

G.  S.  Robertson^  in  reply. 

Lord  Alverstone,  L.C.J. — I  come  with 
great  reluctance  to  the  conclusion  that  we 
cannot  interfere  in  this  case,  and  I  should 
like  to  express  my  own  difficulty,  because, 
perhaps,  i  do  not  take  exactly  the  same 
view  of  the  facts  as  my  brothers  do,  but  I 
do  not  differ  in  any  way.  I  onlv  want 
to  guard  myself  against  it  being  tnought 
that  I  am  deciding  anything  with  regard  to 
fencing  the  machinery  except  upon  the 
view  of  the  facts  which  my  orothers 
take,  and  upon  which  I  do  not  differ 
from  them.  The  fencing  section  is  a  section 
which,  as  has  been  pointed  out  in  more 
than  one  case,  particularly  in  Redgrave  v. 
Lloyd  ^  Sons,  [1895]  1  Q.  B.  876 ;  59  J .  P.  293, 
provides  for  the  fencing  of  all  machinery  in 
a  factory,  whether  that  machinery  is  used 
for  the  factory  purpases  or  not  and  if 
I  thought  it  was  open  to  me  to  come  to  the 
conclusion  that  the  magistrates  had  found 
this  was  a  sort  of  area  within  the  factory 
which  was  being  used  for  building 
machinery,  and  that  that  justified  them 
in  saying  that  that  was  a  separate  part 
within  s.  149  (4),  I  should  like  the  case  to 
have  gone  back  to  have  had  further  investi- 
gation into  the  matter.  Speaking  for  my- 
self onljr,  I  do  not  think  that  the  words 
"place  situate,"  under  s.  149  (4)  mean  area 
of  a  factory ;  I  think  the  words  "  place 
situate  within  the  close,  curtilage  or  pre- 
cincts'' do  point  to  a  separate  area  which  is 
being  solely  used  for  some  other  purpose 
than  a  manufacturing  process  in  the  sense 
that  it  is  separate  from  the  factory  ;  other- 
wise I  do  not  think  the  words  "  within  the 
close,  curtilage  orprecincts  forming  a  factory  " 
would  have  been  used.  The  magistrates 
have  thought  that  there  was  considerable 
danger  with  regard  to  this  machinery,  for 
they  decided  that  the  machinery  was  not 
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properly  fenced.  *  We  decided  that  the 
machinery  was  not  securely  fenced,  and 
would  have  convicted  the  respondents  of 
the  offence  with  which  they  were  charged, 
but,"  they  go  on  to  say,  "  we  were  of  opinion 
and  decided  that  the  place  where  the 
respondents  were  erecting  a  new  sheet  mill 
(on  part  of  which  the  said  en^ne  and 
crusher  machine  stood),  though  within  the 
clase,  curtilage  and  precincts  forming  the 
respondents'  factory,  was  a  place  solely  used 
by  the  respondents  for  a  purpose  other  than 
the  manufacturing  process  or  handicraft 
carried  on  in  the  respondents'  factory,  and 
that  such  place  was  solely  used  for  the  pur- 
poses of  the  erection  by  the  res{>ondents 
themselves  of  their  new  sheet  mills."  I 
think  it  must  be  taken  that  the  magistrates 
quite  understood  the  point,  and  that  they, 
having  had  the  evidence  with  regard  to  the 
factory  before  them,  and  possibly  knowing 
the  place  themselves,  at  any  rate  having  the 
power  of  having  further  investigation  into 
the  matter  if  they  so  desired,  came  to  the 
conclusion  that  the  area  in  question  was  a 
separate  site  and  a  site  for  a  new  factory, 
and  was  not  part  of  the  old  factory,  and  was 
not  part  of  the  premises  that  were  being 
used  as  a  factory  at  the  time.  If  that  be 
the  true  view,  I  do  not  think  I  should  be 
justified  in  saying  they  came  to  a  wrong 
conclusion  in  point  of  law.  I  decide  we 
cannot  interfere,  because  it  seems  to  nae 
that  the  maj^utrates  have  stated  that  this 
was  a  building  site  for  a  new  factory,  and 
was  no  part  of  the  existing  factory,  and  was 
only  within  the  definition  "  within  the  close, 
curtilage  and  precincts."  I  desire  to  repeat 
that  should  the  case  come  up  of  simply 
using  part  of  a  large  ffitctory,  an  area  in 
a  large  factory  which  is  not  separated 
except  by  the  fact  that  it  is  used  at  the  time 
for  tne  particular  purpose,  I  do  not  think 
that  that  comes  within  the  protection 
afforded  by  s.  149  (4).  I  only  want  to  pre- 
vent this  judgment  being  used  as  giving  or 
recognising  the  ri^ht  not  to  fence  machinery 
which  is  in  fact  within  a  factory;  simply  on 
the  ground  that  the  area  which  it  occupies 
is  used  for  a  purpose  wliich  is  not  a  manu- 
facturing purpose.  However,  taking  the 
view  that  the  magistrates  have  properly 
approached  this  (][uestion,  and  have  found 
this  to  be  a  building  site  which  is  a  place 
apart  from  the  factory,  I  think  this  appeal 
should  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I 
think  the  question  really  depends  upon 
what  the  Act  of  Parliament  means  by  a 
"place,"   because    this    spot   is   certainly 
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situate  within  the  close,  curtilage  and  pre- 
cincts of  the  factory,  and  is  solely  used^for 
purposes  other  than  the  manufacturing  pro- 
cess carried  on  within  the  factory.  At  the 
same  time,  if  this  was  an  area,  for  instance, 
of  twenty,  or  thirty  or  forty  feet  square,  in 
the  middle  of  a  factory,  under  a  roof  where 
the  common  work  of  the  factory  was  being 
carried  on,  and  not  separated  from  it  by 
any  physical  demarcation,  I  should  feel, 
with  my  lord,  that  it  was  exceedingly  im- 
probable that  the  Act  of  Parliament  could 
nave  meant  to  exempt  from  its  operation 
such  a  place  as  that,  where  every  danser 
which  is  intended  to  oe  guarded  against  by 
this  Act  would  be  present.  Therefore,  one 
is  driven  to  ask  oneself.  What  is  meant  by 
"place"?  Obviously  it  is  not  necessary 
that  the  place  should  be  enclosed  on  all 
sides.  If  it  had  been,  the  Act  of  Parlia- 
ment would  have  said  so,  and  therefore  the 
absence  of  fencing  on  all  four  sides  you 
cannot  take  as  the  test;  but  this  place 
seems  to  me  to  be  a  place  so  entirely  out- 
side the  factory  altogether  where  the  manu- 
facturing processes  are  carried  on,  and  to 
be  so  distmctly  separated  from  it  that  it 
may  very  fairly  be  considered  to  be  a 
place— a  definite  spot,  an  area  which  is 
marked  and  definea  and  ascertainable,  and 
which  is  dedicated,  so  to  speak,  to  purposes 
quite  other  than  those  which  are  contem- 
plated as  a  factory.  This  appears  to  me 
to  be  a  spot  which  was  mark^  out  for  the 
erection  of  a  new  building,  and  nothing 
else,  and  it  would  certainly,  to  my  mind,  be 
a  very  strained  construction  to  say  that  that 
was  the  sort  of  place  which  was  contemplated 
by  this  Act  of  Parliament.  I  think  when 
you  are  asked  whether  a  place  falls  within 
this  definition  or  not,  it  is  a  question  un- 
doubtedly of  mixed  law  and  fact,  and  I 
think  when  the  case  has  been  decided  by 
persons  conversant  with  the  locality  and 
conversant  with  the  work  that  is  earned  on 
in  theplace,  one  ought  to  be  very  slow  to  say 
that  they  have  been  wrong  unless  there  are 
definite  and  conclusive  reasons  for  saying 
so.  I  think  here  that  the  justices  were 
right.  I  should  have  myself  come  to  the 
same  conclusion  as  a  matter  of  fact.  I 
perfectly  a^ree  with  my  lord  that  it  is 
very  undesirable  to  say  or  do  anything 
which  will  lead  to  lessening  the  beneficial 
operation  of  the  statute.  Anybody  who 
has  sat  as  long  as  I  have  in  this  place  must 
be  perfectly  aware  how  absolutely  neces.sary 
such  a  statute  is  for  the  protection  of  life 
and  limb.  I  do  not  desire  to  say  one  word 
which  goes  beyond  the  actual  facts  of  this 
l)articular  case,  and  upon  the  actual  facts  of 
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this  particular  case  I  think  the  magistrates 
came  to  a  right  conclusion. 

Kennedy,  J. — I  am  of  the  same  opinion. 
I  need  hardly  say  that  I  entirely  concur  in 
the  observations  of  my  lord  and  of  my 
brother  Wills  that  one  would  not  whittle 
away  a  section  of  an  Act  of  Parliament  of 
this  kind.  Upon  the  facts  I  think  the 
justices  came  to  the  right  conclusion.  Cer- 
tainly there  are  facts  found  by  them  here, 
and  found  upon  evidence  which  they  set 
out,  which  make  it  impossible  for  me  to 
concur  in  saying  that  they  may  be  mis- 
taken in  law  in  the  conclusion  to  which 
they  came,  given  their  facts,  which,  of 
course,  we  are  bound  by.  I  agree  that  it 
is  very  difiUcult  when  you  have  the  two 
words  "place  "  and  "used,"  as  it  has  been 
in  other  Acts  of  Parliament,  to  say  what  is 
a  place  and  what  is  the  user  of  a  place  to 
which  the  section  refers ;  but  I  think  that  if 
the  question  was  put  to  these  magistrates, 
"  Was  B.  in  the  factory  % "  the  answer  would 
have  come  "  No,  he  is  on  the  site  of  the 
new  sheet  mills."  A  person  on  that  new 
sheet  mill  site  could  not  be  described  as 
being  upon  the  factory,  although  he  might 
have  been  upon  the  premises  which  were 
within  the  precincts  and  within  the  curti- 
lage of  the  factory.  Here  what  is  found  is 
that  the  place  was  the  site  of  an  old 
copperas  house  which  was  taken  down,  the 
debris  being  put  on  the  scrap  heap,  the  site 
cleared,  a  new  sheet  mill  in  course  of  con- 
struction, and  machinery  placed  there, 
which  unfortunately  caused  the  accident, 
for  the  purpose  of  prejiaring  the  mortar. 
That  was  a  user,  but  unquestionably  not 
for  the  ordinary  purpose  of  a  factory.  As 
I  understand  the  facts,  although  the  place 
was  not  physically  surrounded  by  a  bcurier 
or  demarcation  so  as  to  separate  it  from  the 
rest  of  the  factory,  the  place  was  not  part  of 
a  room  or  of  a  set  oi  buildings,  but  was 
a  place  outside  so  much  of  the  building  or 
of  the  land  as  was  being  used  distinctly  for 
factory  purposes. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  Solicitor  to 
the  Treasury. 

Solicitors  for  the  respondent :  R.  &  C.  B. 
Jenkins. 
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March  12,  30,  1904. 

Rex    v.    Qumphrib. 

Criminal  law — Bankruptcy — Deed  of  assign- 
ment to  trustee  of  all  debtor's  property 
—  Debtor  nuitting  England  with  over 
£20  not  disclosed  to  such  trustee- 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
a.  12— "His  "property. 

By  a  voluntary  deed  dated  April  24th,  1903, 
the  defendant  assigned  <Ul  his  property, 
including  all  sums  of  money,  to  a 
trustee  uixm  trust  that  the  trustee 
should  sell  and  dispose  of  the  same,  and 
out  of  the  money  so  raised  should  pay 
himself  the  costs  and  expenses  of  such 
sale  and  reasonable  remuneration  for 
his  services,  and  should  then  distribute 
tke  remainder  amongst  the  defendants 
creditors. 

The  deed  uhis  executed  by  the  defendant  and 
by  the  trustee,  but  not  by  any  of  the 
creditors^  nor  did  it  appear  that  any  of 
the  creditors  had  known  of  the  defen- 
dants intention  to  execute  the  deed  or 
of  the  existerice  of  the  deed.  The  trustee 
took  possession  Tuxt  day  of  the  defen- 
dant^ s  property  and  carried  on  the 
business,  but  beyond  this  did  nothiiig 
under  the  deed  which  toas  duly  regis- 
tered on  April  2,1th. 

At  the  time  when  the  defendant  executed  the 
deed  he  had  in  his  possession  £161  in 
monkey,  which  he  retained  and  did  not 
hand  over  to  the  trustee,  and  immedi 
ately  after  the  registration  of  the  deed 
the  defendant  quitted  England,  taking 
with  him  £120,  part  of  the  said  £161. 

The  defendant  uhjls  adjudged  bankrupt,  and 
was  subsequently  indicted  under  s.  12  o/ 
the  Debtors  Act,  1869,  for  havina, 
within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition 
against  him,  quitted  JanaCand,  and 
taken  with  him  a  part  of  his  property 
to  the  amount  of  £20  or  upwards,  viz., 
£120,  which  ought  by  law  to  be  divided 
amongst  his  creditors. 

Held,  that  the  £120  when  taken  away  by  the 
defendant  vkis  his  property  which  ought 
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by   law    to    be   divided   a^nongst  his 
creditors. 

R.  V.  Creese  (1874),  L.  R.  2  C.  C.  R.  105, 
distingui  sited. 

Case. 

(1)  The  prisoner  was  tried  before  me  at 
the  quarter  sessions  for  the  borough  of 
Banbury  on  January  19th,  1904,  on  an 
indictment  charging  him  with  a  felony 
under  s.  12  of  the  Debtors  Act,  1869,  for 
having  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition 
a^inst  him,  quitted  England,  and  taken 
with  him  a  part  of  his  property  to  the 
amount  of  £20  or  upwards,  that  is  to  say,  a 
sum  of  £120  which  ou^ht  by  law  to  be 
divided  amongst  his  creditors.  The  follow- 
ing facte  were  proved  :  That — 

(2)  The  prisoner  Joseph  Humphris,  prior 
to  the  execution  of  the  deed  of  assignment 
hereinafter  mentioned,  carried  on  the  busi- 
ness of  a  hay  and  coal  merchant  at  Castle 
Wharf  in  the  borough  of  Banbury. 

(3)  On  April  24th,  1903,  the  prisoner, 
being  in  pecuniary  difficulties,  executea 
a  deed  of  assignment  of  all  his  property 
for  the  benefit  of  his  creditors. 

(4)  The  said  assignment  was  an  indenture 
dated  April  24th,  1903,  expressed  to  be  made 
between  Joseph  Humphris  (the  prisoner),  of 
Castle  Wharf,  Banburv,  in  the  county  of 
Oxford,  hay  and  coal  merchant  (therein 
called  the  debtor),  of  the  first  part ;  William 
Booth,  of  Banbury,  in  the  county  of  Oxford, 
auctioneer  (therein  called  the  trustee),  of  the 
second  part ;  and  the  several  persons  and 
firms  whose  names  and  seaJs  were  there- 
unto subscribed  and  set,  being  respectively 
creditors  of  the  debtor,  of  the  third  part. 
Whereby,  after  reciting  that  the  debtor 
being  justly  and  truly  indebted  unto  the 
parties  hereto  of  the  third  part  in  the 
several  sums  set  opposite  to  their  respective 
names  in  the  schedule  thereto,  ancf  being 
unable  to  pay  the  same  in  full,  had  agreed 
to  convey  and  assign  all  his  property  and 
effecte  unto  the  trustee  for  the  benefit  of  his 
creditors  as  thereinafter  mentioned.  It  was 
witnessed  that  in  pursuance  of  such  agree- 
ment and  in  consideration  of  the  premises, 
the  debtor,  as  beneficial  owner,  thereby 
granted  and  conveyed  unto  the  trustee  all 
and  every  the  freehold  and  leasehold  messu- 
ages, lands,  tenemente,  and  hereditamente, 
whatsoever  and  wheresoever  situate,  of  or 
belonging  to  the  debtor,  to  hold  the  same 
unto  the  use  of  the  trustee  according  to  the 
several  tenures    thereof   upon    the   tnists 
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thereinafter  contained  and  declared  concern- 
ing the  personal  estate  of  the  debtor.  And 
it  was  further  witnessed  that  for  the  con- 
sideration aforesaid  the  debtor  as  beneficial 
owner  did  by  those  presents  assign  and 
transfer  unto  the  trustee  all  and  every  the 
stock-in-trade,  goods,  chattels,  wares,  mer- 
chandises, book  and  other  debts,  sum  and 
sums  of  money  and  all  securities  for  money, 
and  all  other  the  personal  estate  and  effects 
whatsoever  and  wheresoever  of  him  the 
debtor  to  hold  the  same  unto  the  trustee 
upon  the  following  trusts,  that  is  to  say, 
upon  trust  that  the  trustee  should  forthwith 
sell  and  dispase  of  the  same  either  by  public 
auction  or  private  contract,  and  either 
together  or  in  lots,  with  power  to  make  such 
stipulations  as  to  title  or  evidence  of  title 
as  to  the  trustee  should  seem  necessary,  and 
to  buy  in  and  resell  the  same,  and  to 
give  any  credit  for  the  same,  and  to  take 
any  security  for  the  purchase-money  or  any 
part  thereof  without  being  answerable  for 
any  losses  arising  thereby,  and  to  receive  all 
book  and  other  debts  and  securities,  and  sell 
and  convert  into  money  all  the  rest  and 
residue  of  the  estate  of  the  debtor,  with 
power  to  the  trustee  to  accept  any  composi- 
tion for  any  debts  or  moneys  owing  to 
the  debtor,  and  to  allow  time  for  the  pay- 
ment of  the  same,  and  generally  upon  such 
terms  and  conditions  and  at  such  times  and 
in  such  manner  in  every  respect  as  to  the 
trustee  should  seem  proper  and  for  the 
benefit  of  the  estate,  and  out  of  the  money 
which  should  come  to  hLs  hand  by  the  ways 
and  means  aforesaid  in  the  first  place  to  pay 
himself  the  costs  and  expenses  of  such  sales, 
calling  in  and  conversion,  the  costs,  charges, 
and  expenses  of  or  incidental  to  the  carry- 
ing those  presents  into  effect  (including 
a  fair  and  reasonable  remuneration  to  the 
trustee  for  his  services  in  carrying  the  same 
into  effect),  and  all  other  expenses  attending 
or  relating  to  the  trusts  thereby  created,  and 
in  the  next  place  to  pay  all  claims  which 
were  by  law  entitled  to  be  paid  in  full  and 
in  priority  to  other  debts  in  case  of  bank- 
ruptcy. And  upon  further  trust  to  pay  and 
divide  the  clear  residue  of  the  said  monevs 
unto  and  among  all  the  creditors  of  the 
said  debtor  rateably  and  in  proportion  to 
the  amount  of  their  respective  debts,  but 
subject  nevertheless  to  the  provisions  there- 
inafter contained.  And  it  was  thereby 
declared  that  it  shall  be  lawful  for  the 
trustee  to  employ  any  person  or  persons  in 
winding  up  the  affairs  of  the  debtor,  and  in 
coUecting  and  getting  in  and  disposing  of 
the  estate,  effects  and  premises  thereinbefore 
expressed  to  be  thereby  granted  and  assigned, 
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or  any  part  thereof  or  otherwise  in  or  about 
the  premises,  and  to  make  any  remuneration 
therefore  out  of  the  trust  estate  to  the 
person  or  persons  so  to  be  employed  as 
aforesaid  as  the  trustee  should  in  his  discre- 
tion think  fit.  It  was  provided  by  the  said  in- 
denture that  nothing  tnerein  contained  should 
prejudice  any  right  or  remedy  which  any 
creditor  might  have  against  any  other  person 
than  the  debtor,  nor  prejudice  or  affect  any 
mortgage,  lien  or  security  which  any  creditor 
might  have  on  any  property  or  effects  of  the 
debtor  or  of  any  other  person^  but  a  creditor 
holding  any  such  mortgage,  hen  or  security 
should  be  entitled  to  receive  dividends  as 
aforesaid  in  respect  of  the  amount  of  the 
debt  owing  to  him,  after  realising  or  giving 
credit  for  the  value  of  such  mort- 
gage, lien  or  secuiity,  in  like  manner 
as  he  would  have  had  to  realise  or  give 
credit  for  the  same  in  order  to  obtam  a 
dividend  in  case  of  bankruptcy.  It  was  also 
provided  by  the  said  indenture  that  the  pro- 
visions contained  in  ss.  31  to  38  inclusive  of 
the  Conveyancing  and  Law  of  Property  Act 
1881,  should  be  applicable  thereto,  and  be 
deemed  to  be  incorporated  therein.  And  it 
was  further  witnessed  that  in  consideration 
of  the  conveyance  and  assignment  therein- 
before contained  he  the  trustee  and  the 
several  persons  and  firms,  parties  thereto  of 
the  third  part,  did  thereby  respectively 
release  and  for  ever  discharge  the  debtor 
and  his  estate  and  effects  from  all  and 
singular  the  debts,  bills,  bonds,  note-s 
accounts,  costs,  damages,  expenses,  judg- 
ments, executions,  actions,  claims  and 
demands  whatsoever,  which  they,  the  said 
several  persons,  parties  thereto  of  the  third 
part  respectively,  then  had  or  should  or 
might  otherwise  could  or  might  there«dPter 
have  claim  or  demand  of  from  or  against  the 
debtor  or  his  estate  or  effects  or  either 
of  them  respectively  on  account  of  the  debts 
and  securities  due  or  owing  from  tho  debtor, 
and  all  interest  for  in  resfiect  of  the  same, 
and  for  or  on  account  of  any  other  thing 
relating  thereto,  provided  always  and  it  was 
thereby  expressljr  declared  and  agreed  that 
in  case  a  receiving  order  should  be  made 
against  the  said  debtor  within  three  calendar 
months  of  those  presents  then  the  release 
thereinbefore  contained  should  be  void  and 
of  no  effect. 

([5)  The  said  deed  was  executed  by  the 
prisoner  and  by  the  said  William  Booth,  the 
trustee,  on  April  24th,  but  has  never  been 
executed  by  any  creditor,  nor  was  the  name 
of  any  creditor  or  the  amount  of  any  debt 
ever  inserted  in  the  schedule  to  the  said 
deed. 
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,  (6)  On  April  22nd,  1903,  before  and  at  the 
time  when  the  prisoner  executed  the  said 
deed,  he  had  in  his  possession  the  sum  of  £161 
in  cash,  being  moneys  due  to  him  which  he 
had  collected  from  various  debtors,  the  whole 
of  which  sum  he  retained  instead  of  handing 
the  same  over  to  the  trustee. 

(7)  The  said  William  Booth,  as  such 
trustee  as  aforesaid,  on  April  25th,  1903, 
took  possession  of  the  prisoner's  business 
premises,  stock  and  effects  at  Castle  Wharf 
aforesaid,  and  continued  the  business  until 
the  appointment  of  the  official  receiver 
under  the  bankruptcy  hereinafter  mentioned. 

(8)  On  April  27th,  1903,  the  before-men- 
tioned deed  was  registered  under  the  Deeds 
of  Arrangement  Act,  1887. 

(9)  On  April  28th,  1903,  the  prisoner 
absconded  from  and  quittea  England,  and 
went  to  Canada,  taking  with  him  the  sum 
of  £120,  part  and  parcel  of  the  aforesaid 
sum  of  £161  of  which  he  was"  possessed  on 
April  24th,  1903.  and  had  kept  as  aforesaid. 
The  prisoner  had  spent  the  sum  of  £41  other 
parcel  of  the  said  sum  of  £161  for  his  own 
purposes  between  April  24th  and  the  time 
of  his  quitting  England  on  April  28th,  1903. 

(10)  On  April  30th,  1903,  a  bankruptcy 
I)etition  was  pre^nted  against  the  peti- 
tioner. A  receiving  order  was  thereupon 
made  on  May  13th,  1903,  and  on  May  18th, 
1903,  the  prisoner  was  adjudicated  a  bank- 
ropt. 

(11)  There  was  no  evidence  before  me 
that  any  creditor  knew  of  the  prisoner's 
intention  to  execute  the  said  deed,  or  that 
any  creditor  had  ever  in  any  way  assented 
thereto,  or  that  any  creditor  ever  knew  of 
its  existence,  or  that  the  said  trustee  had 
done  anything  under  the  deed  beyond  taking 
possession  of  the  prisoner's  property  and 
effects,  and  carrying  on  business  at  Castle 
Whari  aforesaid. 

(12)  At  the  close  of  the  prosecution,  it 
was  submitted  by  Mr.  C.  F,  Vachdl^  on  be- 
half of  the  prisoner,  that  there  was  no  case 
to  go  the  jury,  because,  on  the  evidence,  the 
said  sum  of  £120  so  taken  away  by  the 
prisoner  on  his  quitting  England  as  afore- 
said was,  under  and  bv  virtue  of  the  said 
deed,  the  property  of  the  trustee,  and  not 
the  property  of  the  prisoner  at  alL  and, 
therefore,  on  the  authority  of  R,  v.  Creese^ 
43  L.  J.  M.  C.  51  :  L.  R.  2  C.  C.  R.  105,  the 
case  was  not  witnin  s.  12  of  the  Debtors 
Act,  1869. 

(13)  I  declined,  however,  to  withdraw  the 
case  from  the  jury,  but  consented  to  reserve 
the  point 
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The  jury  returned  a  verdict  of  guilty,  and 
I  sentenced  the  prisoner  to  six  months' 
imprisonment  in  the  second  division,  and 
have  released  him  on  bail  pending  the 
decision  of  this  honourable  court. 

(14)  The  question  on  which  I  respectfully 
desire  the  opinion  of  the  court  is  whether 
the  sum  of  £120  so  taken  away  by  the 
prisoner  when  he  quitted  England  as  afore- 
said on  April  28th,  1903,  was  his  (the 
prisoner's)  property  within  the  meaning  of 
8. 12  of  the  Debtors  Act,  1869  (32  k  33  Vict. 
c.  62). 

The  original  deed  will  be  in  court  for 
reference  if  required. 

Dated  January  27th,  1904. 

(Signed)  Henry  Staveley  Hill, 
Recorder  of  Banbury. 

C.  F,  VachelL  for  the  defence.— Shortly 
before  the  bantruptcy  petition  was  pre- 
sented the  defendant  executed  a  deed  of 
assignment  of  all  his  property  to  a  trustee, 
and,  having  done  that,  left  England  with 
£120.  That  money  was  not  his ;  it  belonged 
to  the  trustee.  It  was  a  good  deed  convey- 
ing the  propertv,  but  it  was  an  act  of 
bankruptcy.  The  question  is.  Was  this 
money  the  property  of  the  bauKrupt  at  the 
time  he  absconded  ?  In  R,  v.  Creese  (1874). 
L.  R.  2  C.  C.  R.  105,  a  debtor  made  a  deed 
of  assignment  of  farming  stock  in  Decem- 
ber. 1872,  to  trustees  upon  certain  tnists, 
ana  the  debtor  continued  to  cany  on  the 
farm  as  the  bailiff  of  the  trustees  m  pursu- 
ance of  the  trusts  of  the  deed.  On 
October  14th  and  16th,  1873,  he  removed 
certain  stock  and  sold  it,  and  handed  the 
proceeds  to  third  parties  in  fraud  of  the 
trustees  under  the  deed.  On  October  17th 
he  petitioned  a  county  court  in  bankruptcy 
for  liquidation  of  his  affairs  by  arrangement, 
and  on  January  7th,  1874,  was  indicted  ana 
found  guilty  for  having  within  four  months 
before  the  commencement  of  the  liquidation 
fraudulently  removed  a  part  of  *  his" 
property  of  the  value  of  £10  and  upwards 
contrary  to  s.  11  (5^  of  the  Debtors  Act, 
1869.  It  was  held  tnat  at  the  time  of  the 
removal  the  goods  were  not  "  his  "  property, 
and  so  the  conviction  was  quashed.  [He 
read  the  judgment  of  Lord  Coleridge,  C.J.] 
The  present  case  has  been  decided  by  R,  v. 
Creese.  [Channell,  J. :  Your  point  is  that 
we  cannot  decide  against  you  without 
deciding  that  his  property  means  property 
which  has  been  his,  and  that  we  cannot  do 
that  without  overruling  R,  v.  Creese.]  Yes. 
Was  the  property  at  the  time  he  absconded 
his  property,  and  was  it  divisible  amongst 
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his  creditors  1  Here  it  was  divisible  amongst 
bis  creditors,  but  it  was  not  his  property. 
At  the  time  when  he  went  away  the  pro- 
perty was  not  his  property,  and  the  subse- 
quent bankruptcy  did  not  make  it  his 
property,  but  only  made  it  divisible 
amongst  his  creditors. 

Henry  SutUm,  for  the  prosecution. — E.  v. 
Creese^  supra,  does  not  apply.  The  deed  in 
that  case  was  irrevocable.  In  the  present 
case  the  money  the  subject  of  the  charge 
never  passed  to  the  assignee  under  the 
deed  at  all.  The  trustee  never  got  that 
money  or  any  part  of  it,  thereby  differing 
from  B.  y.  Creese.  So  long  as  the  defendant 
kept  this  money  he  had  the  right  to  it, 
because  he  possessed  it,  subject  to  a  liability 
to  account  for  it  to  the  trustee.  The  trustee 
had  no  right  to  ask  the  defendant  to  hand 
over  the  £120,  because  the  defendant  could 
refuse  and  say  that  he  revoked  the  deed  so 
far  as  the  £120  was  concerned.  Until 
revoked  the  deed  is  operative.  In  the  case 
of  money  the  only  person  entitled  to  it  is 
the  person  who  possesses  it,  and  it  never 
was  nanded  over  to  the  trustee.  In  B.  v. 
Creese  the  whole  of  the  chattels  were  handed 
over ;  one  of  the  trustees  had  advanced 
money ;  the  deed  was  irrevocable ;  the  trust 
there  was  in  favour  of  creditors.  On  the 
facts  stated,  the  ri^ht  to  the  money  never 
passed  out  of  the  defendant,  and,  supposing 
the  trustee  had  found  out  that  he  had  got 
the  money,  the  defendant  could  have  re- 
voked the  deed  so  far  as  the  money  was 
concerned.  [He  referred  to  Acton  v.  tVood- 
gaU  (1833),  2  My.  &  K.  492,  and  Johns  v. 
James  (1878),  8  Ch.  D.  749.] 

Va4:helL — The  right  to  the  money  had 
passed  by  the  deed.  There  is  here  an 
express  assignment  of  "sums  of  money." 
Although  the  trustee  did  not  get  possession 
of  the  money,  he  had  a  perfect  title  to  it. 
The  deed  was  not  revocable  as  between  the 
trustee  and  the  person  assigning.  The  first 
trust  is  in  the  trustee's  favour. 

Cur,  adv.  vult, 

March  30. 

Lord  Alvkrstonb,  L.C.J.— The  case  of 
B,  V.  Creese,  supra,  is  undoubtedly  some- 
what similar  to  the  present  case,  and  we 
have  to  consider  whetner  it  is  distinguish- 
able. There  the  charge  was  preferr«i  under 
s.  11  (5)  of  the  Debtors  Act,  1869,  for 
fraudulently  removing  "anv  part  of  his 
property,"  and  it  is  impossible  to  put  any 
different  meaning  on  the  words  "any  part  of 
his  property"  in  s.  12  to  that  which  they 
bear  in  s.  11  (5).  But  for  the  doubt  created 
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by  the  decision  in  B,  v.  Creese,  we  should 
have  held  that  "his  property  .  .  .  which 
ought  by  law  to  be  aivided  amongst  jius 
cr«iitors"  in  s.  12  included  property  whidi 
had  been  his,  which  remained  in  his 
possession,  and  the  title  to  which,  so  far  as 
parted  with  at  all,  had  only  been  parted 
with  by  him  in  such  a  way  as  to  leave  it  still 
divisible  among  his  creditors  in  the  event  of 
bankruptcy.  The  concluding  words  of  the 
section,  "  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud,"  would  be  sufficient 
to  protect  the  accused  where  he  had  acted 
innocently  and  not  in  contemplation  of 
bankruptcy.  We  have  to  see  whether,  if  we 
so  held,  it  would  be  contrary  to  anything 
really  decided  in  B,  v.  Creese,  We  consider 
that  that  case  was  rightly  decided  unless  the 
court  intended  to  lay  down  any  general  rule 
that  would  exempt  the  defendant  in  the 
present  case.  The  facts  in  this  case  appear 
to  be  different.  Except  by  the  trustee 
taking  possession  of  the  stock  and  effects, 
the  deed  does  not  appear  to  have  been  ever 
acted  upon.  The  £120  with  which  the 
defendant  absconded  was  no  doubt  money 
which  the  trustee  under  the  deed  might 
have  claimed  from  him  by  virtue  of  the 
assignment,  but  he  never  did  get  it  as  the 
trustees  in  Creese's  Ca^  got  the  stock  which 
Creese  misappropriatedf.  At  most  the 
trustee  here  naa  a  mere  paper  title. 
Nothing  took  place  which  would  make  this 
money,  which  the  defendant  was  obviously 
keeping  back  from  his  creditors  and  which 
he  had  in  his  actual  possession  and  was  not 
holding  for  the  trustee,  in  any  real  sense  the 
property  of  the  trustee  under  the  d.eed 
executed  three  days  before  the  absconding. 
We  do  not  adopt  the  view  that  the  deed 
was  revocable  so  far  as  regards  the  property 
of  which  the  trustee  under  it  got  possession, 
for  he  had  an  interest  in  it  {Johns  v,  James, 
supra),  but  as  to  the  money  of  which  the 
trustee  never  got  possession,  no  irrevocable 
trust  appears  to  have  been  created.  The 
Recorder  was  right  in  leaving  the  case  to 
the  jury,  and  on  the  facts  the  £120  was, 
when  taken  away  by  the  defendant,  his 
property,  which  ought  by  law  to  be  divided 
amongst  his  creditors,  and  anjr  claim  that 
the  trustee  under  the  deed  mi^ht  have  to 
have  the  money  handed  over  to  him  was  not 
sufficient  to  prevent  the  operation  of  s.  12  of 
the  Debtors  Act,  1869.  The  conviction 
must  be  affirmed  and  the  defendant  be 
ordered  to  serve  his  sentence. 

Grantham,  J.— I  agree. 

Bbucil  J.— I  agree.     I  think  that  the 
facts  in  B,  v.  Creese  are  very  different  from 
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these  in  the  present  case.  In  this  case  the 
deed  of  assignment  was  a  voluntary  deed 
executed  by  the  debtor  for  the  benefit  of 
his  creditors,  and  was  not  communicated  to 
them,  and  so  was  revocable  by  him  except 
in  so  far  as  the  trustee  had  acouired  an 
interest  in  the  property  assigneo,  but  so 
long  as  there  were  proceeds  to  meet  the 
claim  of  the  trustee  for  his  expenses  in 
acting  under  the  directions  of  the  deed,  the 
debtor  was  at  liberty  to  revoke  the  mandate 
contained  in  the  deed  so  far  as  it  related  to 
the  residue  of  his  property.  I  think  that 
there  is  no  evidence  whatever  to  show  that 
the  trustee  had  acquired  any  interest  in  the 
sum  of  £120  in  question.  When  on  April  28th 
the  debtor  appropriated  the  sum  of  £120, 
which  had  never  oeen  in  the  possession  of 
the  trustee,  he  revoked  the  mandate  to  the 
trustee  contained  in  the  deed  so  far  as  it 
related  to  the  £120.  In  E,  v.  Creese  the 
deed  was  not  a  voluntary  deed,  for  part  of 
the  consideration  for  it  was  a  sum  of  £350 
paid  by  one  of  the  trustees  to  the  debtor. 
The  deed,  therefore,  in  that  case  was  not  a 
revocable  deed,  and  the  money  that  the 
prisoner  appropriated  he  had  received  as  the 
servant  of  toe  trustee,  whose  money  it  clearly 
was. 

Daslino  and  Chankell,  J  J.,  agreed. 
Conviction  affirmed. 

Solicitor  for  the  prosecution  :  Treasury 
Solicitor. 

Solicitors  for  the  defence  :  Crowther  and 
Davies,  Leamington. 
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March  30,  1904. 

Rex  v.  Gray. 

Criminal  law— Criminal  Law  Amendment 
Act,  1885  (48  &  49  Vict.  c.  69),  s.  4— 
Corroboration  of  child's  testimony- 
Refusal  to  be  medically  examined. 

The  defendant  was  indicted  for  attempting 
to  carrudly  know  a  girl  under  the  age 
of  thirteen  years.  When  the  defendant 
was  accused  by  the  childs  mother  of 
indecency  towards  the  child  he  denied 
it  and  said  he  had  done  notMnfl  to  her^ 
but  when  told  that  the  child  saw.  he  had 
fastened  the  door  of  the  room,  where  the 
offence  ufas  committed^witha  towel-horse, 
he  said  he  put  the  toufd-horse  at  the  door 
because  it  blew  open.  The  door  had  a 
lock  on  and  had  not  blown  open  since. 
The  child  tffas  suffering  from  a  venereal 
disease.  When  charged  at  the  police 
station  the  defendant  reused  to  be 
examined  by  a  doctor  till  he  had  con- 
sulted his  friends. 

Held,  that  the  evidence  cu  to  the  towel-horse 
was  some  corroborative  evidence  impli- 
cating the  accused  within  the  meaning 
of  the  section,  but  that  the  refusal  to  be 
examined  by  a  doctor  was  not  such 
evidence, 

Semble,  that  the  question  whether  there  was 
corroborative  evidence  ufos  really  not  a 
point  of  law,  but  a  question  offo/ct,  a/nd 
that  no  case  should  have  been  stat^. 

This  is  a  case  stated  by  me,  the  under- 
sized, James  A.  Rentoul,  K.C.,  a  Commis- 
missioner  for  the  Central  Criminal  Court. 


Case. 

The  prisoner,  Arthur  Henry  Gray,  was 
tried  at  the  Central  Criminal  Court  in  July 
sessions,  1903,  on  an  indictment  charging 
him  on  two  counts  with  statutory  offences 
of  (1)  attempting  to  carnally  know  Maud 
Mitchell,  a  girl  under  the  age  of  thirteen,  to 
wit  eight  years  old ;  (2)  committing  an 
indecent  assault  on  the  same  person  at  the 
same  time. 
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The  prosecutrix  was  not  sworn,  but  I 
received  her  statement  not  upon  oath  under 
the  provisions  of  48  &  49  Vict.  c.  69,  s.  4, 
whicn  required  her  statement  to  be  "cor- 
roborated by  some  material  evidence  impli- 
cating the  accused." 

The  prosecutrix's  statement  was  that  the 
prisoner  criminally  assaulted  her  in  his  bed- 
room, having  put  a  towel-horse  to  the  door 
so  that  no  one  could  enter— there  was^  how- 
ever, a  lock  on  the  door,  which  he  did  not 
lock. 

The  prosecutrix  lived  with  her  parents, 
and  the  prisoner  had  lodged  for  seven  months 
at  the  house,  occupying  a  room  at  the  top 
of  the  house,  and  occupying  the  same  bed 
as  one  of  the  prosecutrix's  brothers. 

The  mother  of  the  prosecutrix  directed 
her  to  carry  up  water  to  the  prisoner's  room 
twice  a  day,  and  it  was  on  one  of  these 
occasions  that  the  assault  was  alleged  to 
have  taken  place  in  March,  1903. 

The  mother  noticing  something  unusual 
in  the  girl  called  in  a  aoctor  on  March  27th, 
1903,  Avho  made  an  examination  and  ordered 
fomentations  to  be  applied. 

The  girl  made  no  complaint  to  her  mother, 
but  on  April  2ndj  the  mother  questioned  the 
girl.  The  questions  and  answers  were  not 
given  at  the  trial,  but  in  consequence  of 
what  the  girl  told  her,  the  mother  on  April 
4th,  sent  for  the  prisoner,  and  the  following 
evidence  was  given  as  to  what  took  place 
between  the  mother  and  the  prisoner  on  that 
interview. 

Q.  What  did  you  say  to  him  1  —  A.  I 
accused  him  of  indecency  towards  my  child  ; 
he  denied  it  at  first,  and  I  told  him  about 
fastening  the  door  with  the  towel-horse.  He 
said  he  put  the  towel-horse  at  the  door 
because  it  blew  open.  It  has  not  blown  open 
since.    It  has  a  lock  on. 

Q.  Did  you  say  anything  about  a  doctor  ? 
— A.  Yes,  I  said  I  should  have  the  child 
examined  by  a  doctor,  but  he  said  that  if  I 
did  a  thing  like  that  I  should  blight  him 
for  life. 

Q.  Were  you  referring  to  the  doctor? — 
A»  Yes. 

Q.  Was  anything  said  about  who  would 

E ay  for  the  doctor?— A.  The  prisoner  said 
c  would  pay  for  the  doctor,  and  I  said  I 
would  not  near  of  such  a  thing. 

Q.  Then  was  anything  done  about  his 
leaving  the  house?  — A,  I  gave  him  im- 
mediate notice. 

Cross-examination  :  Q.  Did  he  say,  it  is 
a  lie  ;  what  do  you  mean  by  assault  ?— A. 
Yes.  ■ 
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O.  Then  did  he  go  on  to  say  "  I  have  done 
nothing  to  her"?— A.  Yes. 

Q.  And  did  you  say  that  you  were  going 
to  take  her  to  a  doctor  again,  and  that  you 
had  j^ne  to  neat  expense  to  have  tier 
examined  and  that  it  would  cost  you  more? 
-A.  Yes. 

Q.  Did  you  say  all  that  ?— A.  Yes. 

Q.  Did  he  then  say  it  was  a  terrible 
accusation  ;  that  by  all  means  let  the  doctor 
examine  her,  and  rather  than  that  any  charge 
should  be  made  against  him  he  himself 
would  pay  for  the  doctor? — A.  Yes,  quite 
right. 

Q.  Did  he  then  say,  it  is  a  terrible  accusa- 
tion you  make  against  me  and  it  will  blight 
me  for  life  ?— A.  Yes. 

Prisoner  left  the  house  the  same  day.  On 
May  26th,  a  doctor  was  called  in,  who  found 
the  prosecutrix  suffering  from  a  venereal 
disease,  and  on  June  3ra,  the  prisoner  was 
arrested  and  stated  that  the  accusation  was 
untrue. 

When  he  was  charged  at  the  police  station 
the  officer  on  duty  told  him  that  the  prose- 
cutrix was  suffering  from  a  disease,  and  it 
was  proposed  that  he  Hihe  prisoner)  should 
be  medically  examined,  and  that  he  (the 
prisoner)  had  an  option  to  refuse.  He  said 
"I  decline  to  be  examined  till  I  see  my 
friends." 

There  was  no  evidence  that  ho  had  ever 
been  examined  or  that  ho  had  ever  been 
suffering  from  any  venereal  disease-^there 
was  no  evidence  that  the  prosecutrix  had 
wished  or  endeavoured  to  leave  the  prisoner's 
room  or  made  any  statement  till  questioned 
by  her  mother. 

At  the  close  of  the  case  for  the  prosecu- 
tion prisoner's  counsel  submitted  that  there 
was  no  corroboration  within  the  meaning  of 
the  statute. 

I  decided  to  leave  the  case  to  the  jury,  and 
held  that  there  was  corroboration, 

(1)  The  door  being  fastened  with  a  towel- 
horse  and  no  proper  reasons  given  for  so 
fastening  it,  the  prisoner  admitting  that  he 
so  fastened  it 

(2)  The  offer  of  the  prisoner  to  pay  for  a 
doctor. 

(3)  When  aware  that  the  child  was  suffer- 
ing from  gonorrhoea  and  told  that  he  was 
accused  of  being  the  cause,  he  refused  to  be 
immediately  examined  till  he  had  consulted 
his  friends. 

The  jury  convicted  the  prisoner,  whom  I 
admitted  to  bail  pending  the  decision  of 
this  honourable  court 


Digitized  by 


Google 


MAGISTEBIAL  GASES. 


Rex  v.  Q&ay. 

The  question  for  the  court  is,  whether 
there .  was  corroboration,  within  toe  mean- 
ing of  the  statute,  on  the  facts  set  out 
above. 

(Signed)    James  A.  Rentoul. 

H.  G,  Eooth^  for  the  defence. — There  was 
no  corroboration  implicating  the  accused. 
There  is  no  case  where  a  statement,  coupled 
with  a  denial  of  the  offence  by  the  accused, 
has  been  held  to  amount  to  corroboration. 
In  all  cases  the  offender  has  done,  or  omitted 
to  do,  something.  Here  the  defendant  says, 
I  am  innocent  ;  I  did  put  the  towel-horse 
there.  Harvey  v.  Anniva  (1902),  67  J.  P. 
73,  is  the  strongest  case  I  can  find  against 
me  ;  in  that  case,  in  an  application  K>r  an 
order  against  the  appellant,  under  s.  4  of  the 
Bastardy  Laws  Amendment  Act,  1872, 
evidence  was  given  with  a  view  to  cor- 
roborate the  evidence  of  the  mother  that  the 
appellant  and  resix>ndent  were  seen  '^  out 
together  evenings  in  the  lanes,"  and  that 
after  the  birth  of  the  child  the  appellant 
asked  if  the  respondent  "  was  going  to  swear 
the  child,"  it  was  held  by  the  Lord  Chief 
Justice  and  Channell,  J.  (Wills,  J.,  dis- 
senting) that  this  evidence  was  "  corrooora- 
tion  in  some  material  particular"  within 
s.  4  of  the  Bastardy  Act,  1872.  Li  the  pre- 
sent case  the  child  was  in  the  rocim  by  order 
of  her  mother,  and  the  putting  of  the  towel- 
horse  against  the  door  is  consistent  with  the 
defendant's  innocence.  There  was  nothing 
to  prevent  him  denying  that  he  ever  had  put 
the  towel-horse  against  the  door.  That, 
coupled  with  his  denial  of  indecency,  is  not 
corroborative  evidence  implicating  the 
accused. 

Fardhama^  for  the  prosecution,  was  not 
called  upon. 

Lord  Alvebstone,  L.C.J.— I  desire  to 
say  that  I  have  very  grave  doubts  whether 
any  case  at  all  ought  to  have  been  stated 
here,  because  the  question  raised  is  really 
not  a  point  of  law  at  all,  but  a  (question  of 
fact  wnether  there  was  any  material  evidence 
implicating  the  accused  to  support  the  child's 
testimony,  and  the  ultimate  decision  must 
be  for  the  jury.  It  may  be  dangerous  to 
state  cases  on  such  questions  for  the  con- 
sideration of  this  court,  because  it  may  be 
thought  that  they  are  authorities  on  other 
cases.  I  do  not  tnink  that  the  fact  that  the 
defendant  refused  to  be  medically  examined 
was  any  evidence  of  corroboration.  On  the 
other  part  of  the  case,  without  specifying 
the  weight  to  be  given  to  the  evidence  as  to 
the  towel-horse,  it  was  impossible  to  with- 
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draw  the  case  from  the  jury,  and  I  think 
that  there  was  material  corroborative 
evidence  implicating  the  accused. 

Q&ANTHAM,  J. — I  am  of  the  same  opinion. 

Lawsance,  J.— I  agree. 

Bbcjce,  J.— -I  agree. 

Channell.~I  agree. 

Conviction  affirmed. 

Solicitors  for  the  prosecution:  Moreton 
Phillips  &  Son. 
Solicitor  for  the  defence  :  Freke  Palmer. 
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Hagmaier  v.  Willesdek  Ovebseebs. 

Justices — Summary  j nrisdiction — Revision 
of  jury  lists  by  justices  in  special  ses- 
sions—Power to  state  a  case — ^Juries 
Act,  1825  (6  Geo.  4  c.  50),  s.  10-Sum- 
mary  Jurisdiction  Act,  1879  (42  k 
43  Vict.  c.  49),  s.  33. 

Justices  sitting  in  special  sessions  under  the 
Juries  Act,  1825  (6 .  Geo.  4  c.  50)  to 
review  the  jury  list's  are  not  a  court 
of  summary  jurisdiction  under  the 
^wmmary  Jurisdiction  ActSy  and  have 
no  power  to  state  a  special  ccue. 

Case  stated  by  justices  in  and  for  the 
county  of  Middlesex,  sitting  and  acting  on 
September  24th,  1903,  at  a  special  petty 
sessions  in  and  for  the  division  of  Willcsden. 
in  the  said  county,  for  the  purpose  of 
reviewing  and  allowing  the  lists  of  nersons 
liable  to  serve  on  juries  in  and  for  tne  said 
county. 

Subject  iirst  to  the  decision  of  the  court 
as  to  whether  under  the  circumstances  we 
have  power  to  state  a  special  case. 

The  following  are  the  reasons,  which,  in 
our  opinion,  render  it  doubtful  whether  we 
have  the  power  to  state  a  special  case  upon 
this  matter. 
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(a)  There  was  no  bearing  of  an  "infor- 
mation and  complaint  **  as  required  by  80  & 
21  Vict.  c.  43,  8.  2. 

(b)  We  were  not  a  court  of  summary 
jurisdiction  as  provided  by  42  &  43  Vict, 
c.  49,  s.  33. 

The  Interpretation  Act,  1889  (5S  &  53  Vict, 
c.  63),  s.  13  (11)  enacts  as  follows :  "The 
expression  ^  court  of  summary  jurisdiction ' 
shall  mean  any  justice,  or  justices  of  the 
peace,  or  other  magistrates  b^  whatever 
name  called^  to  whom  jurisdiction  is  given 
by,  or  who  is  authorised  to  act  under,  the 
Summary  Jurisdiction  Acts,  whether  in 
En^lind,  Wales,  or  Ireland,  and  whether 
acting  under  the  Summary  Jurisdiction 
Acts  or  any  of  them,  or  under  an^^  other 
Act,  or  by  virtue  of  his  commission,  or 
under  the  common  law." 

We  conceive  that  the  definition  must  be 
^vemed  by  the  words  "  to  whom  jurisdic- 
tion is  given  by,  or  who  is  authorised  to  act 
under,  the  Summary  Jurisdiction  Acts," 
otherwise  the  words  at  the  end  of  the 
section  would  mean  justices  [acting  in  any 
capacity  whatever. 

pur  jurisdiction  was  not  given  to  us  in 
this  matter  under  the  Summary  Jurisdic- 
tion Acts,  but  under  special  Acts  relating 
to  j[urors.  We  could  only  sit  in  speciiJ 
sessions  within  the  last  seven  days  of  Sep- 
tember (6  Oeo.  4  c.  50,  s.  10),  with  an  adjourn- 
ment thereof  within  another  seven  days, 
(25  &  26  Vict  c.  107,  s.  8). 

It  was  held  that  justices  sitting  in  special 
sessions  for  licensing  were  not  a  court  of 
summary  jurisdiction  {Boulter  v.  Kent  JJ, 
[1897]  A.  C.  556),  nor  at  special  sessions  for 
granting  game  licenses  {B,  v.  Bird  cmd 
others  (18P8),  62  J.  P.  309). 

The  Juries  Act,  1825  (6  Geo.  4  c.  50,  s.  10) 
provides :  '^  The  justices  of  the  peace  in 
every  division  in  England  and  Wales  shall 
hold  a  special  petty  sessions  for  the  pur- 
poses herein  mentioned,  within  the  last 
seven  days  of  September  in  every  year, 
on  some  dav  and  at  some  place,  of  which 
notice  shall  be  given  by  their  clerk,  before 
the  twentieth  day  of  August  next  pre- 
ceding, to  the  churchwardens  and  over- 
seers of  every  parish  and  to  the  overseers 
of  every  township  within  such  division ;  and 
the  churchwardens  and  overseers  of  each 
parish  and  the  overseers  of  each  township 
shall  then  and  there  produce  the  list  of  men 
qualified  and  liable  to  serve  on  juries  as 
aforesaid  within  their  respective  parishes  or 
townships,  bv  them  prepared  ana  made  out 
as  herein-oeiore  directea,  and  shall  answer 
upon  oath  such  questions  touching  the  same 
as  shall  be  put  to  them,  or  any  of  them,  by 
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the  justices  then  present ;  and  if  an^r  man 
not  qualified  and  liable  to  serve  on  juries  as 
aforesaid  is  inserted  in  anv  such  list,  it 
shall  be  lawful  for  the  said  lustices,  upon 
satisfaction  from  the  oath  of  tne  party  com- 
plaining, or  other  proof,  or  upon  their  own 
knowledge,  that  he  is  not  (qualified  and 
liable  to  serve  on  juries,  to  stnke  his  name 
out  of  such  list,  and  also  to  strike  thereout 
the  names  of  men  disabled  by  lunacy  or 
imbecility  of  mind,  or  by  deafness,  blindness, 
or  other  permanent  infirmity  of  body, 
from  serving  on  juries ;  and  it  shall  also  be 
lawful  for  such  justices  to  insert  in  such  list 
the  name  of  any  man  omitted  therein,  and 
likewise  to  reform  any  errors  or  omissions 
which  shall  appear  to  them  to  have  been 
committed  in  respect  to  the  name,  place  of 
abode,  title,  Quality,  calling,  business,  or  the 
nature  of  tne  qualification  of  any  man 
included  in  any  such  list :  Provided  always, 
that  no  man's  name,  if  omitted,  shall  be 
inserted  in  such  list,  nor  shall  any  error  or 
omissionin  the  description  of  any  man  in  such 
list  be  reformed  by  the  said  justices,  unless 
upon  theapplicationof  such  men  respectively, 
or  unless  such  men  respectively  shall  havehad 
notice  that  an  application  for  such  purpose 
would  be  made  to  the  justices  at  such  petty 
sessions,  or  unless  the  said  justices  at  such 
sessions,  or  any  two  of  them,  shall  cause 
notice  to  be  given  to  such  men  respectively, 
requiring  them  to  show  cause,  at  s6me 
a4]ournment  of  such  petty  sessions,  to  be 
holden  within  four  days  thereafter,  why 
their  names  should  not  be  inserted  in  such 
list,  or  why  any  error  or  omission  in  the 
description  of  such  men  in  such  list  should 
not  be  reformed  ;  and  when  every  such  list 
shall  be  duly  corrected  at  such  sessions,  or 
at  such  adjournment  thereof,  it  shall  be 
aUowed  by  the  justices  present  or  two  of 
them,  at  such  sessions  or  such  acnoumment, 
who  shall  sign  the  same^  with  their  allow- 
ance thereof ;  and  the  high  constable  shall 
receive  every  list  so  allowed,  and  deliver 
the  same  to  the  court  of  quarter  sessions 
next  holden  for  the  county,  riding,  or  divi- 
sion, on  the  first  day  of  its  sitting   ..." 

Morton  Smith,  for  the  appellant — The 
justices  here  have  taken  tne  preliminaiy 
point  that  they  have  no  power  to  state  a 
case,  because  they  are  not  a  court  of  sum- 
mary jurisdiction.  They  rely  upon  the  case 
of  Bmdter  v.  Kent  y^,  [1897]  A.  C.  556 ; 
61  J.  P.  532  and  £,  v.  Bvrd  (1896X  62  J.  P. 
909,  but  both  those  cases  refer  only  to 
licensing  justices  and  no  analogy  should  be 
drawn  from  them.  The  expression  ''court 
of  summary  jurisdiction"  is  defined  by 
s.  13  (11)  of  ike  Interpretation  Act,  1889,  and 
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it  includes  justicos  sitting  not  onlv  under  the 
Summary  Jurisdiction  Acts  but  also,  '*  under 
any  other  Act  or  by  virtue  of  .  .  .  the 
common  law/'  The  case  of  Be  William 
Beihdl  (1899),  63  J.  P.  453  is  distin^ishable, 
because  in  that  case  the  order  might  have 
been  made  by  one  justice  who  clearly  never 
can  be  a  court  of  summary  jurisdiction.  He 
referred  to  the  repealed  s.  7  of  the  Summary 
Jurisdiction  Act,  1884.  It  has  been  held  that 
justices  sitting  to  hear  an  application  for  the 
issue  of  a  distress  warrant  for  non-payment 
of  rates  are  a  court  of  summary  jurisdiction 
and  can  state  a  special  case  (Fourth  City 
Mutual  Building  Society  v.  ChurchuKtrdens 
and  Overseers  of  East  Ham,  [1892]  1  Q.  B. 
661 ;  56  J.  P.  440).  Justices  sitting  in  special 
sessions  are  sitting  as  a  court  of  summary 
jurisdiction. 

The  respondents  did  not  appear  and  were 
not  represented. 

Lord  Alvebstonb,  C.J. — The  point  raised 
by  Mr.  Morten  Smith,  or,  ratner,  by  the 
magistrates  which  he  has  called  our  atten- 
tion to,  is  certainly  one  of  difficulty,  and  it 
is  desirable,  if  our  decision  should  be  found 
to  be  right,  namely,  that  there  is  no  power 
to  state  a  special  case,  that  the  matter 
should  be  made  plain  if  it  is  thought 
desirable  that  there  should  be  means  of 
(questioning  the  discretion  or  the  exercise  of 
jurisdiction  of  the  magistrates  under  s.  10 
of  the  Juries  Act,  1825.  The  power  to  state 
a  special  case  is  now  given  hy  the  words  of 
s.  33  (1)  of  the  Summary  Jurisdiction  Act, 
1879 :  "  Any  person  aggrieved  who  desires 
to  question  a  conviction,  order,  determina- 
tion, or  other  i)roceeding  of  a  court  of  sum- 
mary jurisdiction,"  etc.  Those  words  are 
wider  than  the  words  of  s.  2  of  the  Sum- 
mary Jurisdiction  Act,  1857.  That  statute 
enabled  justices  to  state  a  case  on  the 
determination  of  any  *^  information  or  com- 

Elaint,"  but  the  later  Act  enables  a  case  to 
e  stated  on  any  "  conviction,  order,  deter- 
mination or  other  proceeding  of  a  court  of 
summary  jurisdiction";  ana  that  leaves 
open  the  (question  of  whether  or  not  the 
body  that  is  acting,  that  is  called  upon  to 
state  a  special  case,  is  a  court  of  summary 
jurisdiction.  Then,  in  order  to  make  that 
out,  Mr.  Morton  Smith  calls  our  attention  to 
sub-s.  (11)  of  s.  13  of  the  Interpretation  Act 
of  1889,  which  says :  "  The  expression  'court 
of  summary  jurisdiction'  shall  mean  any 
justice  or  justicesof  the  peace,  or  other  magis- 
trate, b^  whatever  name  called,  to  whom 
jurisdiction  is  given  by,  or  who  is  autho- 
rised to  act  under,  the  Summary  Jurisdiction 
Acts" — ^it  is  not,  of  course,  contended  that 
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they  fulfil  those  words — "  whether  in  Eng- 
land, Wales  or  Ireland,  and  whether  acting 
under  the  Summary  Jurisdiction  Acts  or 
any  of  them,  or  under  any  other  Act,  or 
by  virtue  of  his  commission,  or  under  the 
common  law."  Now,  it  seems  to  me  that  that 
practically  implies  that  they  must  be  acting 
as  a  court  of  summary  jurisdiction— that 
they  must  be,  so  to  speak,  exercising  the  same 
sort  of  jurisdiction  as  is  intended  by  the 
previous  words,  but  it  maybe  given  by  some 
other  Act  or  oy  common  law,  though  not 
directly  under  the  Summary  Jurisdiction 
Acts  or  any  of  them.  Now,  tne  question  we 
have  to  consider  is  whether  or  not,  when  jus- 
tices sit  in  special  sessions  under  s.  10  of  the 
Act  of  1825,  that  is  a  court  of  summary 
jurisdiction  within  the  meaning  of  the  Inter* 
pretation  Act,  s.  13  (11).  I  do  not  think  it  can 
be  answered  simplv  by  the  suggestion  that 
they  are  a  court  of  petty  sessions.  I  auite 
agree  that  courts  of  petty  sessions  may  nave 
powers  under  the  Summary  Jurisoiction 
Acts,  and  act  under  the  Summary  Juris- 
diction Acts,  but  it  seems  to  me  that  courts 
of  petty^  sessions  were  perfectljr  well  known 
at  the  time  of  the  Interpretation  Act ;  and 
the  next  sub-section  of  s.  13  of  the  Interpret 
tation  Act  deals  with  petty  sessional  courts, 
and  refers  to  them  as  being  courts  of  sum- 
mary jurisdiction  consisting  of  two  or  more 
justices  when  sitting  in  a  petty  sessional 
court-house,  and  so  on.  Now.  if  it  had 
been  intended  to  say  in  the  Act  of  1879 
that  all  magistrates  sitting  in  petty  ses- 
sions should  nave  power  to  state  a  case,  one 
would  not  expect  to  find  the  language 
"  Any  person  ajggrieved  who  desires  to  ques- 
tion a  conviction,  order,  determination  or 
other  proceeding  of  a  court  of  summary 
jurisdiction."  Looking  at  the  purview  of 
s.  10  of  the  Act  of  1825  and  the  object  of 
that  section,  it  seems  to  me,  speaking  for 
myself,  that  the  class  of  jurisdiction  there 
exercised  is  not  such  junsdiction  as  would 
be  rightly  described  as  being  under  the 
Summary  Jurisdiction  Acts  or  under  other 
Acts  giving  what  1  may  call  similar  powers. 
The  overseers  have  to  sign  the  list.  They 
have  to  justify  it,  of  course,  by  being  pre- 
sent there  and  answering  any  questions 
upon  it ;  and  if  any  man  not  qualified  and 
liable  to  serve  is  inserted  in  it,  **it  shall  be 
lawful  for  the  said  justices,  upon  satisfaction 
from  the  oath  of  the  party  complaining,  or 
other  proof,  or  upon  their  own  knowledge, 
that  he  is  not  qualified  and  liable  to  serve 
on  juries,  to  strike  his  name  out  of  such  list," 
and  so  on.  Now,  it  seems  to  me  that  that 
is  a  class  of  jurisdiction  which  can  scarcely 
be  aptly  described  as  the  proceeding  of  a 
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court  of  summary  jurisdiction.  It  seems  to 
me  like  a  public  authority  who  know  the 
neighbourhood,  who  are  allowed  to  act  on 
their  own  knowledge,  and  who  really  are 
not  bound  and  fettered  by  the  ordinary 
rules  of  evidence,  as  they  ought  not  to  be, 
of  course,  when  thev  are  proceeding  to 
revise  this  list,  as  to  wnich  they  have  a  good 
deal  of  personal  knowledge ;  and  I  cannot 
help  thinking,  speaking  for  myself,  that  it 
would  require  clearer  words  than  are  con- 
tained even  in  the  extended  provisions  of 
the  Summary  Jurisdiction  Act,  1879,  to 
justify  us  in  coming  to  the  conclusion  that 
they  were  that  class  of  court  which  has 
power  to  state  a  special  case.  I  think, 
therefore,  that  the  oojection  raised  by  the 
magistrates  is  one  to  which  we  must  give 
effect,  and  that  we  ought  not  to  entertain 
this  special  case. 

Wills,  J. — I  am  of  the  same  opinion.  I 
only  wish  to  add  to  what  my  lord  has  said 
by  pointing  out  that  the  expression  "  petty 
sessional  court,"  as  used  in  sub-s.  (12)  of 
s.  13  of  the  Interpretation  Act,  1889,  is  a 
.  comparatively  modem  phrase.  I  doubt 
exceedingly  whether  it  could  even  be  found 
in  any  Act  passed  more  than  fifty  years  ago, 
although  there  are  expressions  to  be  found 
in  Acts  passed  long  before— for  instance,  the 
Juries  Act,  namely,  *^ petty  sessions"  or 
"special  petty  session."  I  cannot  help 
thinking  that  if  the  Interpretation  Act  pro- 
perly considered  and  intended  to  include 
that  expression  as  well  as  "{)etty  ses- 
sional court"  it  would  have  said  so.  I 
think  there  is  a  reason  for  the  distinction  ; 
that  is  to  say,  "  petty  sessional  court"  being 
a  phrase  of  modern  origin,  I  think  in  all 
probability  it  will  be  found  it  never  is  used 
unless  the  tribunal  or  meeting  of  justices  to 
which  it  is  applied  was  really  exercising 
judicial  powers  and  judicial  functions. 
Therefore  there  may  be  a  very  good  reason 
for  saying  that  wherever  the  term  "petty 
sessional  court"  is  used  the  phrase  shall 
mean  and  shall  involve  that  the  tribunal 
is  a  court  of  summary  jurisdiction,  whereas 
-it  would  be  a  verjr  considerable  extension 
of  the  existing  notion  upon  the  subject  to 
bring  all  meetings  of  justices  in  petty  ses- 
sions into  the  same  category,  and  say  that 
they  are  to  be  looked  upon  as  havin^^  the 
same  power  as  a  court  of  summary  iurisdic- 
tion,  which  would,  of  course,  give  them  the 
power  of  stating  a  case.  If  the  Juries  Act, 
instead  of  saying  "special  petty  sessions," 
had  said  they  shall  hold  a  "petty  ses- 
sional court,"  there  would  have  been  no 
doubt  that  the  Interpretation  Act  would 
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have  made  them  a  court  of  6umtnary  juris- 
diction. I  am  quite  confident  that  in  1825, 
when  the  Juries  Act  was  passed,  the 
phraseology  "petty  sessional  court  was 
never  used. 

Kennedy,  J. — I  concur  in  the  judgment 
of  my  lord. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  G.  Thatcher. 
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(Before  Channell,  J.,  without  a  jury.) 

Hitchcock  v,  Wandsworth  and  Clapham 
Guardians. 

Cheshire  v.  The  Same. 

Vaccination  Acts,  1867  to  1898— Vaccina- 
tion Order^  1898,  art.  29  (1)— Expenses 
of  prosecution — "  Necessary  legal  assist- 
ance." 

Under  art,  29  (1)  of  the  Vaccination  Ord^r^ 
1898,  it  is  for  the  vaccination  officer  to 
employ  legal  assistance  in  ike  conduct 
of  prosecutions  for  brea^Jies  of  the 
Vaccination  Acts,  and  the  board  of 
guardians  have  no  power  to  overrule 
his  decision.  The  court  rwxy  review 
tfuit  decision  hut  unll  not  interfere  if 
it  finds  that  the  vcLccination  officers 
discretion  was  exercised  bona  fide.  If 
sOj  the  court  will  compel  the  guardians 
to  pay  the  taxed  bill  of  costs  incurred 
in  connection  with  the  prosecution. 

Third  party  proceedings.  The  two  cases 
were  heard  together. 

The  original  actions  were  brought  by  one 
Madgett  against  Hitchcock  and  Ch^ire 
resnectively,  who  were  vaccination  officers 
of  aiiferent  sub-districts  in  the  Wandsworth 
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and  Clapham  Union.  Hitchcock  and 
Cheshire  had,  in  the  exercise  of  their 
office  instituted  prosi^cutions  a^inst  vari- 
ous persons  for  alleged  breaches  of  the 
Vaccination  Acts,  and  had  employed  a 
solicitor  named  May  to  conduct  the  prose- 
cutions. May  did  so,  and  in  due  course 
sent  in  his  bills  of  costs,  which  were  then 
taxed  j  May  assigned  the  bills  to  the 
plaintiff  Madffett.  Madgett  sued  for  the 
amounts  of  the  bills,  £45  13«.  2d.  and 
£43  1».  respectively.  Hitchcock  and 
Cheshire  both  pleaded  that  they  were 
entitled  to  be  indemnified  by  the  Wands- 
worth and  Clapham  Guardians  for  these 
amounts ;  hence  the  present  proceedings. 

On  a  previous  occasion,  before  the  prose- 
cutions, the  expenses  of  which  were  the 
subject  of  these  actions,  were  beguuj  the 
guardians  had  refused  to  pay  a  solicitor's 
bill  for  charges  incurred  in  connection  with 
a  similar  prosecution.  Hitchcock  had  there- 
fore ceased  to  institute  prosecutions.  Sub- 
sequently the  Local  Government  Board  had 
insisted  upon  Hitchcock  giving  a  written 
undertaking  that  he  would  prosecute  when 
necessary.  Hitchcock  then  asked  the 
guardians  to  appoint  a  solicitor  to  conduct 
such  prosecutions,  but  they  made  no  order 
on  his  application.  One  of  the  fruardians, 
named  Chown,  sent  for  Hitchcock  and  told 
him  that,  if  he  dared  to  prosecute,  the  anti- 
vaccination  party  would  employ  a  certain 
counsel  to  defend  the  cases  and  would 
"  fight  him  to  the  death."  Another  of  the 
guardians,  named  Pannett,  had  issued 
placards  and  leaflets  advising  people  not  to 
submit  to  vaccination.  The  counsel  named 
did  actuaUy  appear  and  defend  all  the  cases 
in  which  Hitcncock  employed  May  to  prose- 
cute. 

The  facts  in  Cheshire's  case  were  the 
same  in  all  material  points,  save  that  the 
prosecutions  instituteJi  by  him  were  ulti- 
mately left  undefended. 
.  Article  29  (1)  of  the  Vaccination  Order, 
1898,  made  in  pursuance  of  the  Vaccination 
Acts,  1867  to  1898,  provides  as  follows: 
"The  guardians 'shall  pay  the  reasonable 
costs  and  expenses  incurred  by  the  vaccina- 
tion officer  in  any  proceedings  taken  by  him 
lor  enforcing  the  provisions  of  the  Vaccina- 
tion Acts,  1867  to  1898,  including  the 
reasonable  costs  of  obtaining  any  necessary 
legal  assistance  in  connection  with  the 
institution  and  conduct  of  any  such  pro- 
ceedings   ..." 

Jf.  Shearman^  K.C.  (Horace  Condy  with 
him),  for  Hitchcock  and  Cheshire. — Article  29 
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leaves  it  to  the  vaccination  officer  alone  to 
decide  whether  legal  assistance  is  necessary 
in  any  proceeding,  and  the  court  will  not 
interfere  with  his  discretion.  I  do  not 
dispute  that  "necessary"  here  means 
"reasonably  necessary."  The  (question 
whether  the  actual  costs  in  detail  were 
reasonable  was  one  for  the  taxing  master. 
But,  even  if  the  court  does  not  accept  this 
construction  of  the  article,  I  submit  that 
legal  assistance  was  necessary  in  the  pro- 
ts^ings  under  discussion.  The  article  has 
been  discussed  by  the  Divisional  Court 
upon  mandamus  in  E.  v.  Wellingborough 
Union  (1903),  68  J.  P.  179,  where  Kennedy,  X 
said :  "  It  is  clear  that  someone  has  to 
decide  the  questions  of  necessity  and  reason- 
ableness. Prima,  fade  it  ought  to  re^t  with 
the  officer  whose  position  is  at  stake  and 
who  has  a  public  auty  to  perform  ;  and  if 
he  wantonly  or  vexatiously  or  negligently 
incurs  expenses  which  he  ought  not  to  do, 
then  in  that  case  the  guardians  can  repre- 
sent the  matter  to  the  Local  Government 
Board,  and  if  it  is  considered  sufficient  for 
the  Local  Government  Board  to  warn  him, 
they  can  do  so,  and  if  not,  they  can  dismiss 
him,  subject  to  the  guardians'  approval." 
See  also  StrowA  v.  Wandsworth  Board  of 
Works,  [1894]  2  Q.  B.  1. 

Boxall,  K.C.  (Sylvain  Mayer  with  him), 
for  the  guardians.~The  taxing  officer  only 
taxes  the  bill  of  costs  as  between  solicitor 
and  client ;  and  what  is  reasonable  for  a 
solicitor  to  charge  his  client  may  not  be 
reasonable  for  an  officer  to  charge  the 
authority  under  which  he  serves.  A  vacci- 
nation officer  ought  not  to  employ  a  solicitor 
in  every  prosecution. 

Channell,  J. — I  (juite  agree  with  Mr. 
Shearman  that  there  ls  a  large  number  of 
cases  in  which  the  legislature  has  deputed 
to  particular  bodies,  and  perhaps  also  to 
individuals  of  official  position  (for  instance, 
the  powers  that  the  architect  to  the  late 
Metropolitan  Board  of  Works  used  to  have), 
the  power  of  judging  of  the  necessity  or  the 
sufficiency  of  particular  things  within  their 
jurisdiction.  But  it  is  necessary  in  each 
case  to  find  something  that  gives  the  body 
or  the  individual  the  power  of  deciding  such 
matters.  So  far  as  1  know,  there  is  nothing 
in  any  section  of  the  Vaccination  Acts  or  in 
any  part  of  the  Orders  made  thereunder, 
■except  in  the  terms  of  art.  29,  which  deals 
with  the  matter  now  in  question.  In  my 
•view  there  is  not  enough  there  to  show  that 
"necessary  le^  assistance"  means  legal 
assistance  necessary  in  the  view  of  the 
person  who  employs  it ;  and  I  haVe  come  to 
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the  conclusion  that  this  is  only  one  instance 
among  many,  of  persons  being  obliged  to  act 
on  their  own  juogment  at  their  own  perLL 
But  they  are  not  subject  to  their  decision 
being  reviewed  by  other  persons  on  arbitrary 
principles.  There  is  not  a  word  here  to 
suggest  that  the  board  of  guardians  can 
decide  the  matter.  I  cannot,  however,  hold 
that  there  is  enough  here  to  say  that  the 
vaccination  officer's  judgment  is  conclusive, 
or  that  it  is  not  open  to  the  ordinary  tri- 
bunals to  decide  whether  it  is  right  or 
wrong.  There  must  be  an  appeal  to  law, 
whether  by  ma^idamtis  proceedings  or  by  an 
action  to  recover,  as  in  ike  present  case.  I 
agree  with  the  view  taken  by  Kennedy^., 
in  the  case  cited  by  Mr.  Shearman.  The 
tribunal  before  which  either  proceeding 
comes  has  to  say  whether  or  not  the  legal 
assutance  engaged  was  necessary;  but  in 
deciding  that  question  every  tribunal  ou^ht, 
if  it  finds  that  the  vaccination  officer  nas 
honestly  considered  the  assistance  necessary 
and  made  himself  liable  for  the  expense  of 
it,  to  decline  to  overrule  his  decision.  Un- 
fortunately one  must  recognise  that  people 
do  not  always  perform  the  public  duties 
which  they  undertake  to  perform  when  they 
are  appointed  or  elected,  but,  instead,  try  to 
prevent  those  duties  being  performed.  If  a 
vaccination  officer  one  day  oehaves  as  some 
of  the  guardians  have  done  in  the  present 
case,  the  court  may  find  itself  compelled  to 
interfere  with  his  decision.  Here  I  find  that 
proceedings  were  instituted  by  both  the 
officers  in  the  discharge  of  their  duty ;  they 
were  told  that  these  proceedings  were  to  be 
opposed  at  every  step,  and  they  exercised  a 
wise  and  sound  discretion  in  obtaining  legal 
assistance  from  the  beginning.  If  such 
assistance  is  required  in  any  case,  it  is  very 
foolish  not  to  put  oneself  entirely  in  the 
hands  of  the  persons  whose  advice  is  asked. 
There  is  no  reason  to  think  that  the  charges 
here  incurred  for  legal  assistance  were  not 
reasonably  incurred.  Their  amount  is  a 
matter  for  taxation  ;  and  this  has  here  been 
done.  I  ^ve  judgment  for  Hitehcock 
and  Cheshire  against  the  guardians  for 
£45  13«.  ^.  and  £43  U.  respectively. 

Judgment   for    the    defendants 
against  the  third  parties. 

{Solicitor  for  the  defendants :  Henry  E.  A. 
Johnson. 

Solicitors  for  the  third  parties :  W.  W. 
Young,  Son  and  Ward. 
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0*DoNOGHUE  V.  Moon. 

Inland  Revenue— Carriage — Motor  bicycle— 
Liabilitv  to  duty  as  a  carriage — Customs 
and  Inland  Revenue  Act,  1888  (51  & 
52  Vict.  c.  8,8.4). 

The  respondent  vhis  sum,moned  for  keeping 
a  motor  bicycle  tvithout  a  proper  license 
in  contravention  of  the  Customs  and 
Inland  Revenue  Act,  1888. 

Held,  that  a  motor  hicyde  tocu  a  carriage 
within  the  meaning  of  that  Act  and  uku 
liaJble  to  the  excise  duty  claimed  in 
respect  of  it. 

I  in  and  for  the  city 


Case  stated  bv  ^ 
and  county  of  Bristol. 

The  appellant  in  this  case  is  one  of  his 
Majesty's  supervisors  of  Inland  Revenu^ 
stationed  at  the  said  city,  and  county  of 
Bristol. 

The  information  laid  by  the  appellant 
against  the  respondent  was  as  follows : 

In  the  cMj  of  Bristol  and  county  of  the 
same  city,  November  20th,  1903. 

The  information  of  James  O'Donoj^hne  of 
Bristol,  one  of  his  Majesty's  supervisors  of 
Inland  Revenue,  who  prosecutes  for  his 
said  Majesty  in  this  behalf,  by  order  of  ihe 
Commissioners  of  Inland  Revenue,  and 
states  that  Edmund  Moon,  of  6,  Perry  Uoad, 
Bristol,  on  July  2drd,  1903,  in  the  city 
of  Bristol  and  county  of  the  same  city  did 
keep  a  carriage,  to  wit,  a  motor  bicycle,  for 
the  keeping  of  which  a  license  was  and  is 
required  by  the  statute  in  that  behalf,  with- 
out having  a  proper  license  under  the  said 
statute  contrary  to  the  form  of  the  statutes, 
in  that  case  made  and  provided,  whereby 
and  by  force  of  the  saia  statutes  the  said 
Edmund  Moon  hath  for  such  offence  for- 
feited the  sum  of  £20. 

JaS.  (yDONOOHUK. 

The  definition  of  a  carriage  in  the  statute 
51  k  52  Vict.  c.  8,  s.  4  (3),  is  as  follows : 

'^Carriage  means  and  includes  any  car- 
riage (except  a  hackney  carriage)  drawn  by 
a  horse  or  mule  or  horses  or  mmee,  or  drawn 
or  propelled  upon  a  road  or  tramway,  or 
elsewhere  than  upon  a  railway  by  steam  or 
electricitv  or  any  other  mechanical  power, 
but  shall  not  include  a  waggon,  cart,  or 
other  such  vehicle,  which  is  constructed  or 
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a4]apted  for  aso,  and  is  used,  solely  for  the 
conveyance  of  any  goods  or  burden  in  the 
course  of  trade  or  husbandry,  and  whereon 
the  Christian  name  and  surname,  and  place 
of  abode,  or  place  of  business  of  the  person, 
or  the  name  or  style  and  principal  or  only 
place  of  business  of  the  company  or  firm, 
keeping  the  same,  shall  be  visibly  ana 
legibly  painted  in  letters  of  not  less  than 
one  inch  in  length." 

The  facts  proved  in  the  present  case  ate 
that,  on  July  23rd  last,  the  respondent  was 
riding  on  a  motor  bicycle.  The  motive 
power  of  the  motor  bicycle  is  an  engine 
working  by  means  of  petrol  under  the  control 
of  the  nder. 

The  respondent  was  the  owner  of  and 
kept  the  motor  bicycle  alleged  tobeacar- 
riaga  He  stated  that  he  understood  that 
it  had  been  decided  in  Bristol  that  the 
motor  bicycle  was  not  a  carriage  in  respect 
of  which  ne  could  be  required  to  take  out 
an  excise  license  or  he  would  have  complied 
with  the  law. 

The  appellant  was  represented  by  a 
solicitor  from  the  office  of  the  InliAnd 
Revenue  at  Somerset  House  and  he  con- 
tended that  the  respondent  kept  a  carriage 
and  asked  us  to  innict  a  nommal  penalty. 
With  the  knowledge  that  our  decision,  if 
we  convicted  the  resf)ondent  would  be  in 
conflict  with  the  decision  of  the  learned 
Recorder  of  Bristol,  we  decided  not  to  con- 
vict, as  the  appellant's  solicitor  intimated 
that  he  would  apply  for  a  case  for  the 
opinion  of  the  Hi^  Court 

We  personally  think  a  motor  bicycle  is  a 
carriage  within  the  meaning  of  the  Acts  for 
the  taxation  of  carriages  but  the  learned 
Recorder  in  quarter  sessions  has  taken  the 
opposite  view.  We  here  sitting  in  petty 
sessions  are  bound  to  treat  with  the  utmost 
respect  the  judgment  of  the  Recorder  who 
sits  in  quarter  sessions  and  as  a  court  of 
appeal  from  the  magistrates,  and  so  we  are 
going  to  uphold  that  judgment  and  we  are 
going  to  say  in  accordance  with  that  judg- 
ment, though  it  is  not  in  accordance  witn 
our  opinion — '*  that  a  motor  bicycle  is  not  a 
carriage  and  this  information  will  conse- 
quently be  dismissed." 

The  Question  for  the  opinion  of  this 
honourable  court  is  whether  a  motor  bicycle 
is  within  the  meaning  of  the  statute  a 
carriage  for  which  a  license  should  have 
been  taken  out  by  the  respondent 

J.  V.  Austin. 

G.  K  COLTHUBST. 

Sir  S.  Carton,  S.G.  (with  him  S,  A.  T. 
EawlaU\  for  the  appellants. — The  point  is 
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whether  a  motor  bicycle  is  a  carriage,  under 
the  Customs  and  Inland  Revenue  Act,  for 
which  an  excise  license  must  be  taken  out. 
This  motor  bicycle  is  a  carriage  "  propelled 
by  steam,  or  electricity  or  other  mechanical 
power"  within  the  aefinition  of  carriage 
under  51  <k  52  Vict  c.  8.  Under  the  Loco- 
niotives  on  Highways  Act,  1896.  it  is  pro- 
vided "  A  li^ht  locomotive  shall  be  deemed 
to  be  a  carnage  within  the  meaning  of  any 
Act  of  Parliament  whether  public,  general, 
or  local    .    .    .    ." 

The  respondent  did  not  appear  and  was 
not  represented. 

Lord  Alvbbstone,  C.J.— Notwithstand- 
ing that  this  case  has  not  been  argued  on 
the  other  side,  I  do  not  think  there  is  any- 
thing which  could  ^ve  rise  to  a  reasonable 
doubt.  The  definition  is  "Any  carriage 
drawn  or  propelled  upon  a  road  or  tram- 
way, or  elsewhere  than  upon  a  railway  by 
steam  or  electricity  or  any  other  mechanical 
power,"  and,  having  regard  to  the  gradual 
extension  of  this  Act  and  common  know- 
ledge of  what  is  going  on,  it  seems  to  me  a 
machine  which  carries  a  person  along  a  road 
is  none  the  less  a  carriage  because  it  is  a 
very  uncomfortable  thing  and  because  he  is 
shaken  very  much  when  he  goes  along.  I 
think  the  aecision  was  wrong  and  that  this 
appeal  ought  to  be  allowed. 

Wills  and  Kennedy,  JJ.,  concurred. 
Appeal  allowed. 

Solicitor  for  the  appellant:  Solicitor  to 
the  Inland  Revenue. 
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May  4,  1904. 
TiNWELL  V,  MaYHOOK. 

Inland  revenue— Excise— Ships'  store  mer- 
chant—Sale of  spirits  out  of  bond  to 
foreign  ship  in  quantities  not  less  than 
two  gallons  —  Necessity  for  excise 
license— Excise  Act,  1825  (6  Geo.  4, 
c.  81),  s.  2— Spirits  Act,  1880  (43  & 
44  Vict.  c.  24),  s.  104. 

The  appellant  mia  a  dealer  in  shipi  stores^ 
arCi  supplied  foreign  shim  from  time 
to  time  toith  spirits.  Such  spirits  were 
taken  direct  out  of  bond  to  such  ships, 
all  the  due  CusUmis  House  formalities 
having  been  complied  with.  On  Septem- 
ber Ath  the  am)ellant  supplied  in  such 
manner  a  foreign  ship  with  twelve 
bottles  of  spirits,  amounting  to  tuH) 
gallons. 

Held,  that  the  appellant  was  a  dealer  in 
spirits  within  tlie  meaning  of  the  In- 
land Revenvs  Acts,  and  required  to  be 
the  holder  of  a  license  under  6  Geo.  4, 
C.81,  «.  2. 

Case  stated  by  justices  in  and  for  the 
county  of  Northumberland. 

1.  At  a  petty  sessions  holden  at  Blyth. 
in  and  for  the  petty  sessional  division  ot 
Bedlingtonshire,  in  the  said  county  of 
Northumberland,  on  December  1st,  1903, 
an  information  preferred  by  Frederick 
William  Mayhook,  officer  of  Inland  Re- 
venue (hereinafter  called  the  respondent), 
against  Alfred  Arthur  Tinwell  (hereinafter 
called  the  appellant),  charging  the  appel- 
lant "for  that  he,  on  the  4th  day  of  Septem- 
ber, 1903,  at  Blyth,  in  the  said  county,  did 
deal  in  and  sell  certain  spirits,  to  wit, 
twelve  reputed  quart  bottles  of  spirits,  with- 
out having  in  force  such  a  license  as  uy  the 
statute  in  that  behalf  was  and  is  required, 
contrary  to  the  form  of  the  statutes  in 
that  case  made  and  provided,''  was  heard 
and  determined  by  us,  the  undersigned 
justices,  the  said  respondent  beins  then 
present  in  person  and  represented  by  the 
supervisor  of  Inland  Revenue  for  the  Blyth 
district,  and  the  appellant  being  also  pre- 
sent and  represented  by  solicitor;  and 
818 
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upon  such  hearing  the  appellant  was  con- 
victed \xf  us  of  the  said  offence,  and  we 
adjudged  him  for  the  said  offence  to  forfeit 
and  pav  the  sum  of  £1,  including  costs. 

At  the  said  hearing  the  following  facts 
were  proved  or  were  admitted  by  both 
parties  : 

(a)  That  the  appellant  is  a  ship^'  store 
•merchant  carrying  on  business  at  his  office 
and  warehouse  m  Blyth.  In  this  ware 
house  he  kept  such  of  his  stock  as  con- 
sisted of  ships'  stores,  stCMres  upon  which  no 
excise  duties  are  payable. 

(b)  That  with  respect  to  stores  on  which 
duty  was  payable  he  was  a  renter  of  a 
customs  bond  at  Blvth,  and  in  this  bond 
he  kept,  amongst  other  dutiable  articles,  a 
quantitv  of  spirits. 

(c)  That  none  of  these  spirits  or  dutiable 
articles  could  be  taken  out  of  this  bond 
except  under  the  formalities  prescribed  by 
the  Customs  House  officials  and  in  the 
presence  of  an  officer  of  customs. 

(d)  That  on  September  4th  last  the  cap- 
tain of  a  foreign  vessel,  called  the  "  Amor," 
ordered  a  quantity  of  stores  for  his  vessel 
from  the  appellant  in  the  usual  course  of 
business.  Amongst  these  goods  was  an 
•order  for  twelve  bottles  of  spirits.  On 
receiving  this  order  the  appellant  followed 
the  usual  procedure  to  obtain  these  spirits 
from  the  bond,  which  was  as  follows  : 
A  document  called  a  "stores  authority" 
was  filled  up  and  signed  by  the  captain. 
This  is  a  request  from  the  captain  to  the 
appellant  to  draw  the  spirits  from  his 
bonded  warehouse,  and  the  signature  of 
the  captain  is  attested  on  the  back  by  the 
appellant's  representative.  This  document 
was  taken  to  the  Customs  House,  and  in 
pursuance  of  the  request  the  bond  was 
opened  by  the  customs  officials,  and  in  the 
"presence  of  a  customs  officer  the  spirits 
were  taken  out  of  bond  and  permission 
given  to  the  appellant  to  remove  the  spirits 
by  licensed  cart  to  the  ship.  On  the  arrival 
of  the  spirits  at  the  ship  the  receipt  of 
them  was  attested  by  another  customs 
official  there,  on  board,  and  the  goods 
sealed  up  by  him.  This  seal  is  not  broken 
until  the  vessel  is  at  sea  outside  territorial 
waters.  [Copies  of  the  necessary  docu- 
ments were  annexed  to  and  formed  part  of 
the  case.] 

(e)  That  no  stock  of  dutiable  goods  was 
kept  in  the  appellant's  private  warehouse, 
or  at  any  other  place  than  the  customs 
bond,  and  that  he  neither  sold  nor  dis- 
posed of  any  other  spirits  for  consumption 
m  the  United  Kin^cfom,  but  only  snpplied 
the   same    to   foreign^ing   ve^ds.     On 
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Spirits  supplied  to  Bach  vessels  no  duties 
are  payable  to  the  Inland  Revenue. 

(f)  That  the  appellant  had  supplied  ves- 
sels ynth  dutiable  goods,  including  spirits, 
in  a  similar  manner  to  this  since  the  open- 
ing of  the  customs  bond  at  Blyth  in  1898. 
That  for  years  previous  to  1898  he  had  also 
supplied  vessels,  but  as  there  was  no  bond 
at  Blyth  the  goods  had  to  be  brought  from 
the  Tyne,  but  always  under  the  same 
formalities. 

(g)  That  the  appellant  made  yearly  re- 
turns to  the  Inland  Kevenue  of  the  quantity 
of  spirits  he  supplied  to  foreign-gomg  ves- 
sels, and  received  from  them  a  draw-back 
of  twopence  per  gallon.  That  on  no  occa- 
sion had  the  Inland  Eevenue  suggested  to 
him  that  he  ought  to  obtain  an  excise 
license  to  deal  in  spirits,  nor  was  it  known 
to  him  or  to  the  members  of  the  ship-store 
trade  generally  in  Blyth  or  the  neighbour- 
hood tnat  any  license  was  required. 

Upon  these  facts  it  was  contended  by  the 
respondents  that  under  6  Geo.  4,  c.  81, 
s.  2,  a  license  is  required  by  every  dealer  in 
spirits  not  being  a  retailer  thereof ;  and  by 
s.  26  of  the  same  Act  a  penalty  is  incurred 
by  every  unlicensed  dealer  in  spirits  not 
being  a  retailer  thereof.  By  s.  104  of  the 
Spirits  Act,  1880  (43  &  44  Vict.  c.  24),  a  sale 
by  retail  is  defined  as  a  sale  of  spirits  in  any 
quantity  less  than  two  gallons  or  less  than 
one  dozen  reputed  quart  bottles.  A  dealer's 
license  is  therefore  required  by  every  per- 
son selling  spirits  in  quantities  not  less 
than  two  gallons.  This  applies  to  persons 
selling  spirits  in  bonded  warehouses,  as,  if 
not,  there  would  have  been  no  necessi^  for 
the  exemption  contained  in  s.  12  of  the 
Excise  Act  1825  (6  Geo.  4,  c.  81 ),  as  amended 
by  s.  5  of  the  Excise  Act,  1860  (23  &  24  Vict 
c.  113),  and  s.  17  of  the  Revenue  Act^  1867 
(30  A  31  Vict  c.  90),  in  favour  of  persons 
selling  goods  in  bonded  warehouses  in 
quantities  not  less  than  one  hundred 
gallons. 

For  the  appellant  it  was  contended  that 
no  dealing  in  spirits  within  the  meaning  of 
the  said  Act  had  been  proved.  That  the 
Act  was  only  intended  to  apply  to  dealers 
for  delivery  or  consumption  within  the 
United  Kingdom,  and  that  where  there  was 
•  no  storage  of  nor  dealing  with  spirits,  ex- 
cept in  so  far  as  drawing  from  bond  for 
export  was  concerned,  no  license  was 
required, 

7.  We,  the  said  justices,  being  of  opinion 
that  the  appellant  had  dealt  in  spirits 
within  the  meaning  of  the  said  Act  with- 
out having  the  required  license,  convicted 
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him  of  the  offence  and  fined  him  the  miti- 
gated penalty  of  £l,  including  costs. 

The  question  of  law  for  the  opinion  of 
the  court  is  whether  or  not  we  were  right 
in  our  determination  that  the  appellant  had 
dealt  in  spirits  without  a  license. 

If  the  court  is  of  opinion  that  we  were 
rights  then  the  said  conviction  is  to  stand  ; 
otherwise  it  is  to  be  quashed. 

John  Dent. 

J.  Grantham. 

S.  K.  Young. 

The  Excise  Act,  1825  ^6  Geo.  4,  c.  81),  s.  2, 
provides :  "  There  shall  be  raised,  levied, 
collected,  and  paid  unto  his  Majesty,  in  and 
throughout  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  several  duties  of 
excise,  or  rates  and  sums  of  money  herein- 
after following ;  (that  is  to  say,) 

"  For  and  upon  every  excise  license  to  be 
taken  out  by  any  maker,  manufacturer, 
trader,  dealer,  retailer,  or  person  hereinafter 
mentioned,  within  Great  Britain  and  Ireland, 
to  be  paid  by  such  maker,  manufacturer, 
trader,  dealer,  retailer,  and  i)erson  respec- 
tively, the  respective  annual  sum  or  duty  of 
excise  in  British  currency  hereinafter  men- 
tioned .  .  .  spirits.  Every  dealer  in 
spirits  not  being  a  retailer  thereof  ten 
pounds." 

The  Spirits  Act,  1880  (43  &  44  Vict  c.  24), 
s.  104,  provides :  "  The  sale  of  spirits  in  any 
quantity  less  than  two  gallons  or  less  than 
one  dozen  reputed  quart  bottles  shall  be 
deemed  sale  by  retail. 

J.  Bruce  WUliavison,  for  the  appellant. — 
The  question  is  whether  a  person  who  sells 
spirits  to  foreign  ships  out  of  bond  in 
quantities  not  less  than  two  gallons,  as  in 
tnis  case,  must  be  the  holder  of  a  license 
under  s.  2  of  the  Excise  Act,  1825  (6  Geo.  4, 
c.  81).  In  order  to  decide  that  question  it 
is  necessary  to  look  at  the  whole  scheme  of 
the  Excise  Acts.  It  is  submitted  that  a 
person  like  the  ai)pellant  dealing  in  spirits 
which  are  never  in  his  own  custody  or 
possession  and  incapable  of  being  charged 
with  duty  by  the  Inland  Revenue  autho- 
rities and  which  are  exported  as  in  the 
present  case,  ought  not  to  be  brought 
within  the  purview  of  the  Excise  Acts. 
Section  2  of  the  Excise  Act  provides  that  a 
license  shall  be  taken  out  by  any  maker, 
manufacturer,  trader,  dealer,  retailer,  and 
person  thereinafter  mentioned  respectively 
m  spirits,  and  that  every  dealer  in  spirits 
not  being  a  retailer  thereof  shall  pay  ten 
pounds  for  his  license.  The  reason  of  that 
legislation  is  to  impose  the  necessity  for  a 
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license  on  a  person  who  is  ^ing  to  deal  in 
excisable  commodities  in  this  country.  He 
referred  to  the  repealed  Excise  Act,  1784 
(24  Geo.  3,  c.  41).  The  appellant  here  is 
not  a  "dealer''  within  the  meaning  of  the 
Act;  and  s.  104  of  the  43  ^fe  44  Yict  c.  24, 
says,  "  The  sale  of  spirits  in  any  quantity 
less  than  two  ffallons  or  less  than  one  dozen 
reputed  quart  bottles  shall  be  deemed  sale 
by  retail,"  but  if  the  appellant  is  not  a 
"dealer"  within  the  Acts  the  question  of 
amount  does  not  affect  the  question.  There 
are  numerous  provisions  in  the  Excise  Acts 
that  spirits  wnich  are  exported  abroad  or 
goods  which  are  taken  out  for  ship  stores 
shall  not  be  liable  to  any  duty  either  of 
customs  or  excise.  He  referred  to  ss.  81,  82 
of  the  Spirits  Act,  1880  (43  &  44  Vict.  c.  24). 
The  excise  is  purely  a  matter  of  inland 
revenue.  The  dealer  in  spirits  must  be  a 
person  who  has  the  spirits  under  his  control. 
The  various  provisions  in  the  Spirits  Act, 
1880,  can  only  apply  to  persons  carrying  on 
trade  in  this  country.  Sales  of  bonded 
spirits  for  export  and  which  never  have  any 
customs  duty  j)ayable  on  them  are  not 
within  the  Excise  Acts  at  all.  Section  120 
of  the  Customs  Ck>nsolidation  Act^  1876 
(39  &  40  Vict.  c.  36),  deals  speciallv  with  the 
case  of  stores  taken  out  for  victualling  ships. 
The  appellant  is  dealing  in  articles  specially 
exempt  from  duty;  he  ought  not  to  be 
compelled  to  take  out  an  excise  license. 
This  is  an  entire  change  in  the  practice  of 
the  Crown,  and  it  has  only  lately  been 
sug^ted  that  there  is  any  necessity  for  an 
excise  license  in  such  cases  as  these. 

Sir  E.  Carton.  SoUcitor-Oeneral  (with 
him  S.A,T.  Bowlatt),  for  the  res]M)ndent. — 
The  argument  for  the  appellant  fails  because 
it  does  not  distinguish  between  two  distinct 
thines— the  payment  of  the  duty  upon 
bonded  articles  and  the  license  du^  payable 
by  the  dealer  in  such  articles.  Section  12 
of  the  Excise  Act,  1825  (6  Geo.  4,  c.  8lX 
provides  that  it  shall  not  be  necessary  to 
take  out  an  excise  license  for  tiie  sale  of 
any  excisable  commodity,  but  only  while  it 
is  in  the  import  warehouse ;  and  s.  5  of  the 
Excise  Act,  1860  (23  <k  24  Vict.  c.  113),  says 
this  section  "...  shall  not  extend  to 
exempt  from  liability  to  take  out  an  excise 
license  for  the  sale  of  foreign  wine  or  spirits 
any  person  who  shall  sell  at  one  time  any 
quantity  less  than  lOOgidlons  thereof  respec- 
tively," and  the  matter  is  made  still  clearer 
by  s.  17  of  the  Revenue  Act,  1867  (30  & 
31  Vict  c.  19),  which  imposes  a  penalty  on 
persons  who  solicit,  take  or  receive  any 
orders  for  excisable  articles  whereof  an 
320 
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excise  license  is  by  law  required.    [He  was 
stopped  by  the  court] 

Lord  Alvbbstone,  C.J.— In  my  opinion, 
the  decision  in  this  case  was  perfectly  ri^t 
The  appellant  carries  on  the  business  of  a 
ships'  stores  merchant,  and  I  have  no  doubt 
he  sells,  and  would  be  glad  to  sell,  spirits 
to  the  persons  who  wish  to  buy  stores  from 
him.  It  is  said  that  in  this  particular  trans- 
action he  ought  not  to  be  r^nirded  as  being 
a  dealer  in  spirits,  because  the  quantity  of 
spirits  which  he  sold  quite  lawfully  to  the 
captain  of  the  ship  came  out  of  bond  and 
were  taken  to  the  ship  under  the  protection 
of  the  Customs  Consolidation  Act,  1876. 
However,  for  reasons  which  were  indicated  by 
my  brothers  in  the  course  of  this  argument, 
it  seems  to  me  that  that  code  of  regulations 
was  simply  enacted  for  the  purpose  of  pro- 
tecting the  revenue  against  goods  b^g 
taken  out  of  bond  and  surreptitiously  getting 
into  such  a  state  of  circumstances  that  the 
duty  ought  to  be  paid,  and  is  certainly  not 
in  any  wa^  conclusive,  and  is  not  an  ar^- 
ment  which  helps  us  very  much  on  the 
question  whether  excise  duty  is  pa^ble  or 
not  by  the  appellant  as  a  dealer.  The  Act 
of  1825  imposes  a  duty  upon  every  dealer  in 
spirits,  and  I  agree  that  for  dealers  in  spirits 
in  the  ordinary  sense  there  are  other  pro- 
tective sections  to  which  Mr.  WilliafMon 
called  our  attention,  namely,  as  to  keeping 
certain  books,  and  stock  books,  and  certain 
securities  that  his  trade  would  be  carried  on 
in  a  way  which  could  be  supervised  by  the 
officers  of  excise.  Those  precautions  in  the 
case  of  an  ordinary  dealer  in  spirits—a 
man  who  does  sell  spirits  and  has,  or  may 
have,  spirits  for  the  purpose  of  sale  on 
his  premises — do  not  ao  more  than  afford 
some  evidence  of  what  was  thought  neces- 
sary for  protecting  that  kind  of  trade. 
Therefore,  we  have  to  see  whether  or  not 
there  is  anything  in  this  Act  which  excludes 
from  the  words  "a  dealer  in  spirits" — which 
are  the  words  I  have  just  read  from  the 
schedule  in  question— a  man  who  does  deal 
or  has  happened  to  deal,  and  deals  as 
part  of  his  trade,  in  spirita  in  bond  and 
sells  them  while  they  are  in  bond.  ^  I  ought 
to  say  that  the  terms  of  the  certificate  or 
the  excise  license,  though  not  given  in  form, 
are  really  given  in  s.  7  of  the  same  Act,  as 
the  Solicitor-General  told  us.  They  are  to 
contain  the  true  name  and  place  of  abode 
of  the  person  or  persons  taking  out  the 
same,  and  the  true  date  or  time  of  granting 
such  license,  and  the  place  at  which  ths 
trade  or  business  for  which  the  license  is 
granted  shall  be  carried  on.  Therefore,  that 
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does  not  of  necessity  contain  any  particulars 
or  details  as  to  the  character  of  the  ware- 
house or  anything  of  that  kind,  but  only 
identifies  the  person  and  indicates  the  place 
at  which  he  is  going  to  carry  on  this 
business.  That  being  the  nature  of  the 
certificate,  from  the  time  that  Mr.  WUliam9on 
explained  to  me  s.  12  of  the  Act  of  1825, 
and  particularly  when  we  consider  s.  12  as 
amended  by  or  extended  by  the  provisions 
of  the  Act  of  I860,  I  do  not  think  there 
is  any  doubt  in  this  case.  It  is  clear  that 
the  Act  did  consider  that  the  sale  of  spirits 
in  bond  might  require  the  nerson  who 
sold  them  to  have  a  license,  oecause  the 
section  says  :  *'  It  shall  not  be  necessary  for 
any  person  or  persons  to  take  out  an  ex- 
cise license  for  the  sale  of  any  foreign  goods 
or  commodities,  for  the  sale  of  which  in 
any  manner  an  excise  license  is  required 
by  this  Act.  .  .  .'*  It  is  perfectly  obvious 
that  thope  words  refer  to  foreign  goods  and 
commodities  which  would  be  the  subject  of 
duty  if  they  were  sold  in  this  country  or 
imported  into  this  country.  That  is  made 
clear  by  the  next  sentence :  "  whilst  such 
^oods  and  commodities  shall  be  and  remain 
m  the  warehouse  or  warehouses  in  which 
the  saine  shall  have  been  deposited,  lodged, 
or  secured  according  to  law,  before  payment 
of  duty  upon  the  importation  thereof" 
Mr.  Wtlliamson  ingeniously  suggested  that 
that  meant  that  there  might  oe  a  sale 
before  the  payment  of  duty,  and  it  was  not 
necessary  to  take  out  a  license  for  sale  as  a 
dealer  before  the  payment  of  duty.  I  think 
that  is  not  what  the  section  means,  but 
those  words  "before  payment  of  duty" 
are  only  the  description  of  bonded  ware- 
house in  which  the  goods  have  been 
deposited.  Then  the  section  does  not  make 
all  sales  of  that  character  sales  in  respect  to 
which  no  license  need  be  taken  out,  but  it 
has  this  important  proviso:  "Provided 
always,  that  every  sucn  sale  shall  be  of  not 
less  than  one  entire  cask,"  and  when  the 
Legislature  refer  to  that  in  the  Act  of 
1860,  they  speak  of  it  as  enacting  "That  it 
shall  not  to  necessary  for  any  person  or 
persons  to  take  out  an  excise  license  for  the 
sale  of  any  foreign  jo^oods  or  commodities, 
for  the  sale  of  which  in  any  manner  an 
excise  license  is  required,  whilst  such 
fooda  or  commodities  shall  be  and  remain 
in  the  warehouse."  They  again  repeat 
the  langua^  of  the  section  and  go  on  to 
say  it  "shall  not  extend  to  exempt  from 
liabilitv  to  take  out  an  excise  license  for 
the  sale  of  foreign  wine  or  spirits  any 
person  who  shall  sell  at  one  time  anj 
quantity  less  than  100  gallons."    Therefore, 
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both  sections,  to  my  mind,  contemplate  that 
the  Act  would  have  included  all  sales,  but 
has  limited  first  a  smaller  quantity  and  then 
a  larger  quantity,  as  not  being  sales  where 
a  license  is  required.  Mr.  WUliaimon 
always  assists  us  in  these  licensing  cases, 
and  m  other  cases  too,  and  we  pressed  him 
to  say  why  was  that  section  wanted,  if  his 
view  was  right  that  all  these  excise  licenses 
are  only  reouired  where  you  are  selling 
dutiable  goods— goods  upon  which  the  duty 
would  have  to  be  paid.  He  was  obliged  to 
say  that  they  were  inserted  for  the  purpose 
of  making  it  clear  that  a  transaction  which 
might  otnerwise  come  under  the  Act  did 
not  come  under  the  Act.  That  is  ingenious, 
but  it  does  not  seem  to  me  to  be  consistent 
with  the  proviso.  It  would  have  been  so 
easy  to  avoid  all  doubt  by  saying,  "  People 
making  those  sales  shall  not  be  considered 
dealers,"  and  then  you  could  have  under- 
stood it :  but  it  only  exempts  certain  kinds 
of  sales  from  the  necessity  of  a  license  being 
taken  out  under  an  earlier  section  of  the 
Act  I  think,  therefore,  that  this  man 
does  deal  in  spirits  within  the  meaning  of 
the  Act  of  Gfeorge  IV.  No  doubt  he  does  a 
most  respectable  and  lucrative  business  in 
the  sale  of  wines  and  spirits  to  ships,  but 
he  must  do  that  business  by  being  a  licensed 
dealer  and  not  an  unlicensed  dealer. 

Wills,  J.— I  have  nothing  to  add  to  my 
lord's  judgment. 

Kennedy,  J.— I  have  nothing  to  add. 
Appeal  dismissed. 

Solicitors  for  the  appellant :  Ince,  Colt  & 
Ince,  for  William  Charlton,  Blyth. 

Solicitor  for  the  respondent :  The  Solicitor 
to  the  Inland  Revenue. 
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Map  5,  1904. 

Hammond  v.  Fabbow. 

Poor  rate— Weekly  tenant  — "Term  not 
exceeding  three  months  " — Amount  pay- 
able by  occupier — Poor  Rate  Assessment 
and  Collection  Act,  1869  (32  &  33  Vict, 
c.  41),  88.  1,  2. 

The  appellant  wa^  a  tenant  of  premises  froni 
week  to  weeky  and  had  been  so  for  six 
months.  By  s,  1  of  the  Poor  Rate 
Assessment  and  Collection  Acty  "  2^he 
occiifner  of  any  rateable  hereditament 
let  to  him  for  a  term  not  exceeding  three 
months  shall  be  entitled  to  deduct  the 
amount  jxiid  by  him  in  respect  of  any 
poor  rate  ...  from  the  rent  due  to  the 
owner ^  and  by  s.  2  "  A^o  such  occnjrier 
shall  be  compelled  to  vay  to  the  overseers 
at  one  time  or  within  four  weeks  a 
greater  amount  of  the  rate  tJian  would 
be  due  for  one  quarter  of  the  yearP 

Held,  that  an  occupier  ^''for  a  term  not 
exceeding  three  months  was  an  occujner 
who  had  not  got  an  assured  tenanci/for 
more  than  three  months,  and  that  the 
appellant  as  a  weekly  tenant  was 
entitled  to  the  benefit  of  the  Act, 

Case  stated  by  justices  in  and  for  the 
borough  of  Bury. 

A  complaint  was  on  January  19th,  1904,  pre- 
fen-ed  by  John  Charles  Farrow,  a  collector 
for  the  overseers  of  the  poor  of  the  to^vnship 
of  Bury  aforesaid  (hereinafter  called  the 
respondent),  against  John  Hammond  (herein- 
after called  the  appellant),  for  that  he,  the 
appellant,  then  being  a  person  duly  rated  and 
assessed  to  the  relief  of  the  poor  of  the  said 
township  in  and  by  a  certain  poor  rate  made 
on  March  26th,  1903,  for  the  year  ending 
March  25th,  1904,  and  payable  by  two  equal 
instalments,  that  is  to  say,  the  first  instal- 
ment payable  on  March  27th,  1903,  and  the 
second  instalment  my  able  on  October  Ist 
1903,  and  being  liable  to  pay  in  respect  of 
the  said  first  instalment  thereof  the  sum 
of  13«.  6d.<f  and  in  respect  of  the  said 
second  instalment  thereof  the  sum  of 
198.  6d,,  had  neglected  and  refused  to  pay 
the  said  instalments,  to  wit,  the  sum  of 
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£l  13<.,  which  said  complaint  was  heard 
and  determined  by  us  at  a  petty  sessions  on 
January  22nd,  1904. 

Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us  : 

The  said  rate  was  duly  laid  and  published, 
and  the  appellant  was  lawfully  and  properl^r 
rated.  That  the  appellant  was  what  is 
known  as  a  weekly  tenant,  that  is  to  say, 
that  the  tenement  m  respect  of  which  the 
appellant  was  rated  as  aforesaid  was  held 
by  him  as  tenant  from  week  to  week  at  a 
rent  of  7^.  3c2.  a  week,  but  not  for  any 
certain  number  of  weeks,  and  that  the 
appellant  had  been  a  tenant  of  the  said 
tenement  for  six  months ;  that  althoujgh 
there  was  no  express  agreement  for  notice 
or  as  to  length  of  notice  required  to  deter- 
mine the  said  tenancy,  nevertneless,  bv  local 
custom  prevailing  between  landlords  and 
tenants  of  weekly  tenements,  a  week's 
notice  was  given  on  either  side;  that  the 
appellant  had  neither  given  nor  was  under 
any  such  notice  in  respect  of  his  said  tene- 
ment; that  the  said  rate  was  laid  on 
March  26th,  1903,  for  the  yea.T  ending 
March  2dth,  1904;  that  the  said  rate  was 
payable  in  two  equal  instalments  on 
March  26th,  1903,  and  October  1st,  1903, 
respectively;  that  the  appellant  was  only 
liable  to  an  apportioned  part  of  the  said 
first  instalment,  to  wit,  138.  6c2.,  and  that 
payment  of  the  appellant's  said  proportion 
of  the  said  first  instalment,  to  wit,  138.  Qd., 
and  also  of  the  said  second  instalment,  had 
in  due  form  been  demanded  of  the  appellant 
by  the  respondent ;  that  the  appellant  had 
neglected  and  refused  to  pay  the  same,  in 
respect  whereof  our  warrant  was  accordingly 
applied  for. 

The  appellant  contended  that  he  was 
entitled  to  the  benefit  of  s.  2  of  the  Poor 
llate  Assessment  and  Ck>llection  Act,  1869 
(32  &  33  Vict  c.  41),  and,  therefore,  that  he 
could  not  be  compelled  to  pay  to  the  over- 
seers upon  the  present  complaint  a  ffreater 
amount  of  the  rate  than  would  be  due  for 
one  quarter  of  the  year.  In  support  of 
these  contentions  the  appellant  referred  to 
the  case  of  Walton-on-tne-HUl  Overseers  v. 
J(mes,  [1893]  2  O.  B.  176 ;  67  J.  P.  552,  as 
showing  that  it  had  been  assumed  that  a 
quarterl^r  tenant  was  entitled  to  the  benefit 
of  the  siiid  section  of  the  said  Act. 

Sections  1  and  2  of  the  said  Act  provide 
as  follows : 

Section  1. — "  The  occupier  of  any  rateable 
hereditament  let  to  him  for  a  term  not 
exceeding  three  months  shall  be  entitled  to 
deduct  the  amount  paid  by  him  in  respect 
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of  any  poor  rate  assessed  upon  such  here- 
ditament from  the  rent  due  or  accruing  due 
to  the  owner,  and  every  such  payment  shall 
be  a  valid  discharge  of  the  rent  to  the  extent 
of  the  irate  so  paid." 

Section  2. — "No  such  occupier  shall  be 
compelled  to  pay  to  the  overseers  at  one 
time  or  within  four  weeks  a  greater  amount 
of  the  rate  than  would  be  due  for  one 
quarter  of  the  year.** 

The  respondent  contended  that  in  the 
said  section  of  the  said  Act  the  expression 
"  a  term  not  exceeding  three  months^  meant 
a^  term  certain  which  would  determine  at  a 
given  date  not  exceeding  three  months 
without  notice  from  either  landlord  or 
tenant,  and  that  a  tenancy  such  as  the 
appellant's  was  not  for  such  term,  but  was 
a  tenancy  for  an  uncertain  term  determin- 
able by  notice  from  either  landlord  or 
tenant,  and,  therefore,  that  the  appellant 
was  not  entitled  to  the  benefit  of  the  said 
s.  2  of  the  said  Act. 

We  were  of  opinion  that  the  said  sections 
of  the  said  Act  did  not  apply  to  tenancies 
such  as  the  tenancy  of  the  appellant,  as  such 
tenancies  are  not  for  a  term  certain,  biit  for 
an  uncertain  time  which  is  to  be  determined 
by  a  week's  notice,  and  we  disallowed  the 
objection  of  the  appellant  and  issued  our 
warrant  for  the  full  amount  claimed. 

The  question  for  the  opinion  of  the  court 
is  whether,  upon  the  above  statement  of 
facts,  we  came  to  a  correct  determination  in 

Soint  of  law,  and,  if  not,  what  should  be 
one  in  the  premises. 

Thomas  Scott  Collinoe. 
Alfred  Hopkinson. 

C.  C.  Scott,  for  the  appellant.—The 
decision  of  the  justices  is  wrong.  The 
appellant  is  entitled  to  the  benefit  of  ss.  1,  2 
01  the  Poor  Rate  Assessment  and  Collection 
Act,  1869.  The  appellant  is  the  occupier  of 
premises  for  a  term  not  exceeding  three 
months.  The  "three  months**  refers  to  the 
len^h  of  notice  necessary  to  be  given  during 
which  the  tenant  cannot  be  turned  out. 
In  WcUUm-on-the-HUl  Overseers  v.  Jones, 
[1893]  2  Q.  B.  175;  57  J.  P.  662^  it  was 
assumed  that  those  sections  applied  to  a 
quarterly  tenancy,  a  fortiori  they  would 
apply  to  a  weekly  tenancy.  [He  referred  to 
JSastings  Union  v.  St  James,  Clerkenwell 
(1865),  L.  R.  1  Q.  B.  38 ;  29  J.  P.  773.] 

Danckwerts.  K.C.  (with  him  Gordon 
Hewart),  for  the  respondent. — The  words  of 
the  statute  "a  term  not  exceeding  three 
months"  refer  to  a  term  certain  which 
would  come  to  an  end  without  any  notice 
from  either  side.     [They  referred  to  the 
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Poor  Relief  Act,  1819  (59  Geo.  3,  c.  12),  s.  19.] 
The  tenancy  here  might  largely  exceed  the 
three  months*  limit  of  the  Act,  and,  there- 
fore, the  case  of  the  appellant  cannot  fall 
within  it.  A  weekly  tenancy  is  a  tenancy 
from  week  to  week,  and  not  for  a  term 
certain,  and  can  be  determined  by  a  week*s 
notice  at  any  time.  [He  referred  to  Jones  v. 
Mills  (1861),  10  C.  B.  (N.8.)  788  ;  Gandy  v. 
J'kibher  (1865),  9  B.  &  S.  16 ;  29  J.  P.  645 ; 
Bowen  v.  Anderson,  [1894]  1  Q.  B.  165; 
58  J.  P.  213.] 

C.  C.  Scott,  in  reply. 

Lord  Alverstone,  C. J.—The  question  in 
this  ca.se  is  whether  a  warrant  can  be  issued 
against  the  appellant  or  whether  he  is  a 
person  who  is  entitled  to  the  benefit  of  ss.  1 
and  2  of  the  Poor  Rate  Assessment  and 
Collection  Actj  1869.  That  statute  obviously 
contemplates  m  certain  events  the  liability 
for  the  rates  falling  on  the  owners  and  not 
on  the  occupiers.  Both  sections  of  the 
statute  have  to  be  considered.     Section  1 

Provides  that  the  occupier  of  any  rateable 
ereditament  let  to  him  for  a  term  not 
exceeding  three  months  is  to  be  entitled  to 
deduct  the  amount  paid  by  him  in  respect 
of  any  poor  rate  assessed  on  the  heredita- 
ment from  the  rent  due  or  accruing  to  the 
owner,  and  s.  2  provides  that  no  "such 
occupier,'*  that  is  to  say,  the  occupier  for  a 
term  not  exceeding  three  months  referred  to 
in  s.  1,  is  to  be  compelled  to  pay  to  the 
overseers  at  one  time  or  within  four  weeks 
a  greater  amount  of  the  rate  than  would  be 
due  for  one  quarter  of  the  year.  Obviously 
that  section  was  passed  to  assist  the  occu- 

giers  of  small  tenements.  Now  the  case 
ere  finds  ihsX  the  tenement  in  respect  of 
which  the  appellant  was  rated  was  held  by 
him  as  tenant  from  week  to  week  at  a  rent 
of  Is.  2d,  a  week,  but  not  for  any  certain 
number  of  weeks,  and  Mr.  Danckwerts  says 
that  because  a  weekly  tenant  may  continue 
in  his  tenancy  for  a  long  time  in  fact,  such 
a  tenant  had  a  right  to  stay  on  till  a  week*s 
notice  was  given,  and,  therefore,  this  was 
not  one  of  the  tenancies  contemplated  by 
the  statute  as  being  "  for  a  term  not  exceed- 
ing three  months.  In  my  opinion^  that 
contention  fails.  The  Act  is  obviously 
dealing  with  people  who  are  occupiers  of 
small  tenements,  and  it  is  not  intended.  I 
think,  to  deprive  them  of  the  benefits  of  the 
Act  because  they  might  continue  in  occupa- 
tion for  a  long  time  and  so  might  have  had 
a  right  to  the  premises  for  a  period  exceed- 
ing three  months.  In  my  opinion,  the 
appellant  comes  within  the  words  of  the 
statute,  and  the  appeal  must  be  allowed 
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Wills,  J.— I  agree.  To  say  that  the 
words  of  the  statute  in  question  are  not  apt 
to  include  a  weekly  tenancy  seems  to  me 
unsound,  particularly  when  exactly  the 
same  words  are  used  in  s.  2  of  the  Statute  of 
Frauds,  and  it  has  always  been  held  under 
that  section  that  a  tenancy  from  year  to 
jrear  mi^ht  be  created  by  parol.  The  statute 
in  question  is  comparatively  a  modem  Act, 
and  the  framers  had  before  them  the  Statute 
of  Frauds.  In  my  opinion,  "  the  occupier  of 
any  rateable  hereditament  let  to  him  for  a 
term  not  exceeding  three  months  "  means  a 
person  who  has  not  got  an  assured  tenancy 
ror  more  than  three  months. 

Kennedy,  J.— I  agree.  I  think  that, 
taking  the  words  in  their  natural  sense, 
there  is  little  doubt  in  the  matter.  Section  1 
of  the  Act  uses  the  words  "let  to  him,*' 
which  shows  that  it  is  the  letting  which  has 
to  be  looked  at,  and  here  the  letting  was 
from  week  to  week. 

Appeal  allowed. 

Solicitors  for  the  appellant:  Nicol,  Son 
and  Jones,  for  Pickstone  and  Jones,  Rad- 
cliffe. 

Solicitor  for  the  respondent :  Isherwood, 
Bury,  Lancashire. 
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Farthing  v,  Parkinson. 

Sale  of  food  and  drugs — Sale  by  retail — 
Defence  —  Warranty  from  wholesale 
dealer  —  Notice  —  Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
8.  25  —  Margarine  Act,  1887  (50  & 
61  Vict  c.  29),  ss.  3,  7--Sale  of  Food 
and  Drugs  Act,  1899  (62  <k  63  Vict, 
c.  61),  8.  20. 

The  appellant  was  mmmoned  on  October 
26<i,  1903, /or  not  telling  a  certain 
article  of  foody  to  witj  butter  of  the 
naPure,  substance  and  quality  de- 
manded of  him  by  the  purchaMr, 
The  appellant  did  not  deny  the  correct- 
nese  of  the  analyst* s  certificate  showing 
324 
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an  excess  of  water  in  the  butter^  but 
relied  for  his  defence  upon  a  warranty 
with  which  he  purchased  the  butter  in 
question  from  a  wholesale  dealer.  On 
November  2nd  the  appellant  gam  notice 
of  such  defence  to  the  respondent  in  the 
following  terms :  "  With  reference  to  the 
summons  issued  by  you  on  the  26^  of 
October  OMinst  Fred  Farthing,  of  3^ 
Ainsuforth  Road,  Raddiffe,  for  selling 
you  adulterated  butter  on  the  bth  Octo- 
ber^ and  which  summons  uxis  served  upon 
our  client  on  the  30^  October,  we  be^  to 
give  you  formal  notice  that  our  client 
purchased  the  same  butter  with  a  written 
vfarranty  from  George  Little,  Ltd., 
general  provision  merchants,  of  84, 
Corporation  Street,  Manchester.  The 
following  is  a  copy  of  the  toarranty  in 
question:  '  We  guarantee  all  butter 
sold  by  us  to  be  absolutely  pure. 
Guaranteed  pure  butter  in  accordance 
with  the  3ra  and  7th  sections  of  the 
Margarine  Act,  1887.*  The  defendant 
sold  the  butter  in  question  in  the 
same  state  a«  purchased,  and  cU  the 
time  when  he  sold  it  had  no  reason 
to  believe  that  it  was  otherwise. 
The  defendant  intends  to  rely  on  the 
foregoing  as  a  defence  to  this  sum- 
m/onsP  It  appeared  that  the  appel- 
lant had  been  dissatisfied  with  the 
guarantee,  and  after  the  butter  had 
been  delivered,  but  before  the  sale  to  the 
rcMxmdent,  had  taken  it  to  the  whole- 
sale house,  who  added  the  words 
"  Guaranteed  pure  butter  in  cuxordance 
with  the  Zra  and  1th  sects,  of  the 
Margarine  Act,  1887.  In  case  of 
samples  being  taken  for  analysis,  show 
this  warranty  to  the  inspector. 

Held,  that  the  notice  was  a  good  one,  and 
the  appellant  wa^  entitled  to  reiy  on 
the  ufarranty. 

Case  stated  by  justices  in  and  for  the 
county  of  Lancaster. 

An  information  was.  on  October  26th, 
1903,  preferred  by  William  James  Ftokin- 
son  (hereinafter  called  the  respondent! 
against  Fred  Farthing  (hereinafter  called 
tlie  appellant),  under  s.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875.  for  that  the 
appellant,  who  carries  on  the  business  of 
grocer  and  provision  merchant  under  the 
style  of  the  City  Tea  Co.  in  Radcliffe 
in  the  county  aforesaid  on  October  5th, 
1903,  at  the  said  shop  by  John  Ogden. 
one  of  his  employees,  did  unlawfully  and 
wilfully  sell  to  the   said  William  James 
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Parkinsoa  and  to  his  prejudice  as  and  for  a 
certain  article  of  food,  to  wit,  batter,  a 
certain  article  of  food  which  was  not  of  the 
nature,  substance  and  quality  of  the  article 
of  food  demanded  by  the  said  William 
James  Parkinson,  the  same  containing  18*76 
per  cent  of  water  contrary  to  the  said 
statute,  and  the  regulations  of  the  BcoLtd  of 
Agriculture  in  such  case  made  and  provided. 
The  said  information  was  heard  and  deter- 
mined by  us  at  the  petty  sessions  holden 
at  Radchffe  on  November  dOth,  1903. 

Upon  the  hearing  of  the  said  information, 
it  was  admitted  by  the  appellant  that  the 
respondent,  upon  the  day  named  in  the 
summons,  purchased  from  him  one  pound 
of  butter  for  analysis,  and  that  the  respon- 
dent had  in  connection  with  such  purchase 
complied  with  all  the  requirements  of  the 
Sale  of  Food  and  Drugs  Acts  of  1875  and 
1899  in  relation  to  a  purchase  for  analysis. 
Furthermore,  the  appellant  did  not  dispute 
the  analyst's  certificate  showing  that  the 
said  butter  contained  1875  per  cent,  of 
moisture,  being  275  per  cent,  in  excess 
of  the  standard  fixed  by  the  Board  of 
Agriculture  in  the  Sale  of  Butter  Regulations, 
1902,  and  he  relied  for  his  defence  upon 
a  warranty  under  s.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  as  amended  by  s.  20 
of  the  Sale  of  Food  and  Drugs  Act,  1899. 

Before  the  defence  was  opened  the  respon- 
dent took  the  objection  that  such  defence 
was  not  available  to  the  appellant  inasmuch 
as  his  notice  of  intention  to  rely  ui)on 
the  warranty  did  not  comply  with  the 
requirements  of  s.  20  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  as  it  was  not  accom- 
panied by  a  copy  of  the  invoice  or  alleged 
warranty  relating  to  the  butter  purchased 
by  him. 

The  following  is  a  copy  of  the  notice  sent 
by  the  appellant,  and  in  respect  of  which 
the  above  objection  was  taken  : 

"RadcHffe, 

"  2nd  November,  1903. 
"  Dear  Sir. — ^With  reference  to  the  sum- 
mons issued  by  you  on  the  26th  of  October, 
against  Fred  Farthing,  of  323,  Ainsworth 
£)ad,  Radcliffe,  for  selling  you  adulterated 
butter  on  the  5th  October,  which  summons 
was  served  upon  our  client  on  the  30th 
October,  we  beg  to  give  vou  formal  notice 
that  our  client  purchased  the  same  butter 
with  a  written  warranty  from  George  Little, 
Ltd.,  general  provision  merchants,  of  84, 
Corporation  Street,  Manchester. 

"  The  following  is  a  copy  of  the  warranty 
in  question  : 


68  J.  P.  353. 

"  *  We  guarantee  all  butters  sold  by  us  to 
be  absolutely  pure.  Guaranteed  pure  butter 
in  accordance  with  the  3rd  and  7th  sects,  of 
the  Margarine  Act,  1887.' 

"  The  defendant  sold  the  butter  in  ques* 
tion  in  the  same  state  as  purchased,  and  at 
the  time  when  he  sold  it  had  no  reason 
to  believe  that  it  was  otherwise.  The 
defendant  intends  to  rely  on  the  foregoing 
as  a  defence  to  this  summons. 
"  Yours  faithfully, 

"PicKSTONE  &  Jones. 
"  Mr.  Wm.  James  Parkinson." 

The  following  is  a  copy  of  the  whole 
invoice  or  warranty  at  the  time  of  sale  given 
in  respect  of  the  purchase  of  the  said  butter 
by  the  appellant. 

"84,  Oorporation  Street,  Manchester, 
"Auga8t4tta,1903. 
**  Messrs.  City  Tea  Coy.,  Radcliffe  Bridge. 
"Bought  of  George  Little,  Ltd., 
"General  Provision  Merchants. 
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"  We  guarantee  all  butters  sold  by  us  to 
be  absolutely  pure. 

"Geo.  Little,  Ltd. 
"Geo.  W.  Little.' 

Before  giving  our  decision  upon  the  said 
objection,  we  decided  to  hear  the  appellant's 
case. 

In  support  of  the  said  defence,  the  follow- 
ing facts  were  admitted  or  proved  in  evidence 
to  our  satisfaction : 

(a)  That  the  apF«llant  in  due  time  as 
required  by  the  said  sections  of  the  said 
statutes  by  his  solicitors,  wrote  and  sent  to 
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the  respondents  and  to  Messrs.  George 
Little,  Limited  (the  wholesale  merchants 
from  whom  the  appellant  purchased  the 
said  butter)  the  letter,  dated  November  2nd, 
1903,  a  copy  of  which  is  set  out  supra. 

(b)  That  the  appellant  on  August  4th, 
1903,  in  the  ordinary  course  of  his  Dusiness, 
called  upon  the  said  Messrs.  George  Little, 
Limited,  at  their  warehouse  in  Manchester, 
to  buy  some  Irish  butter ;  that  he  was  shown 
by  Mr.  Little  certain  Irish  butter ;  that  the 
appellant  cut  and  tasted  the  same,  and  then 
and  there  asked  Mr.  Little  whether  the 
firm  would  give  him  a  warranty  with  the 
butter  in  question.  Mr.  Little  replied  that 
he  would  give  the  appellant  the  fullest 
warranty,  such  warranty  to  be  put  upon  the 
invoice.  The  appellant,  relying  upon  this 
undertaking,  thereupon  agreed  to  and  did 
purchase  twenty  firkins  of  the  said  butter. 

(c)  That  on  the  same  day,  namely,  August 
4th,  in  the  ordinary  course  of  business,  the 
invoice  for  the  said  twenty  firkins  of  butter 
(copy  of  which  is  set  out  in  this  case)  was 
made  out  and  sent  to  the  appellant  toother 
with  six  of  the  same  twenty  firkins  of 
butter. 

(d)  That  the  appellant,  being  dissatisfied 
with  the  said  warranty  as  ori^nally  written 
upon  the  said  invoice,  upon  his  next  journey 
into  Manchester  the  following  week,  but 
after  the  delivery  of  the  butter  described 
and  (comprised  in  the  said  invoice,  personally 
took  the  said  ori^al  invoice  back  to 
Messrs.  Little,  Limited,  and  told  them  it 
was  not  as  full  as  he  had  expected,  and  Uiat 
he  should  prefer  to  have  it  strengtnened. 

(e)  That  thereupon  the  said  Messrs. 
George  Little,  Limited,  endorsed  upon 
the  said  original  invoice  the  further  words 
(appearing  on  the  original  invoice  within 
square  lines),  following,  that  is  to  say : 
"Guaranteed  pure  butter  in  accordance 
with  the  3rd  and  7th  sects,  of  the  Margarine 
Act,  1887.  In  case  of  samples  being  taken 
for  analysis,  show  this  warranty  to  the 
inspector.    Geo.  Little,  Ltd." 

(f)  That  the  remainder  of  the  said  twenty 
firkins  of  butter  were  delivered  to  ^e  appel- 
lant on  August  6th,  1903,  prior  to  the  said 
invoice  being  altered  by  the  addition  of  the 
words  set  out  in  sub-paragraph  "e"  of  this 
paragraph. 

(g)  That  the  pound  of  butter  purchased 
by  the  respondents  as  mention^  in  this 
case  was  out  of  the  twenty  firkins  so 
purchased  by  the  appellant  from  Messrs. 
Ueo.  Little,  Limited,  and  was  comprised 
within  and  covered  by  the  same  warranty  or 
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warranties  upon  wliich  the  appellant  made 
his  said  purchase  as  aforesaid,  and  that  the 
ap|)ellant  had  purchased  it  as  the  same 
article  in  nature,  substance,  and  quality 
as  that  demanded  of  him  by  the  respon- 
dents on  October  5th,  1903,  and  that  he  sold 
it  to  the  respondent  in  the  state  as  par- 
chased  by  him  as  aforesaid,  and  that  he  nad 
no  reason  to  believe  at  the  time  when  he 
sold  it  to  the  respondent  that  it  was  other- 
wise. 

On  the  close  of  the  appellant's  case  the 
respondent  again  contended  :  (a)  That  the 
defence  of  warranty  under  s.  25  of  the  Sale 
of  Food  and  Drugs  Act,  1876,  was  not  avail- 
able to  the  appellant,  as  the  letter  of  Novem- 
ber 2nd  set  out  in  this  case  was  not  a  suffi- 
cient compliance  with  the  terms  of  s.  20  of 
the  Sale  of  Food  and  Drugs  Act  1899,  inas- 
much as  it  was  not  accompanied  by  a  copy  of 
the  invoice  or  warranty  relating  to  the  said 
purchase,  and  the  respondent  also  contended 
(b)  that  the  copy  warranty  contained  in  the 
said  letter  of  November  2nd  was  not  a 
correct  copy,  because  it  included  words  of 
warranty  which  were  not  originally  upon 
the  invoice  at  the  time  the  property  in  the 
goods  passed  or  when  the  same  were  deliv- 
ered, and  which  words,  havinj^  been  reduced 
into  writing  after  the  date  of  the  said  pur- 
chase, were  not  available  as  a  warranty 
under  s.  25  of  the  said  Act. 

The  appellant  in  reply  contended  : 

(a)  That  the  general  warranty  ori^nally 
upon  the  invoice  was  sufficient  without 
regarding  the  supplemental  warranty  en- 
dorsed afterwards. 

(b)  That  the  original  warranty  being  a 
general  one,  the  letter  of  November  2nd 
was  a  sufficient  compliance  with  the  said 
s.  20  of  the  Act  of  1899  without  sending  a 
copy  of  the  invoice  as  well. 

(c)  That  the  supplemental  warranty  en- 
dorsed under  the  circumstances  set  out  in 
this  case  was  good  and  available  as  a  war- 
ranty within  the  meaning  of  s.  25  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  as  it  was, 
he  contended,  not  necessary  for  a  vrarranty 
which  is,  in  fact,  contract^^  for  (as  in  thu 
case)  to  be  reduced  into  writing  at  the  time 
of  the  contract. 

(d)  That  if  the  respondent's  objection  to 
the  supplemental  warranty  was  good,  the 
fact  that  the  words  of  it  had  been  included 
in  the  letter  of  November  2nd,  did  not 
prevent  such  letter  from  being  a  good  notice 
of  the  original  warranty. 

We  were  of  opinion  that  the  appellant 
had  proved  what  would  have  been  a  good 
warranty  had  it  been  available  as  a  defence, 
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but  being  also  of  opinion  that  the  letter  of 
November  Snd  was  not  a  good  notice  within 
the  meaning  of  s.  20  of  the  Food  and  Drug8 
Act,  1899,  we  considered  the  appellant  was 
debarred  from  relying  upon  it  as  a  defence, 
and  accordingly  convicted  the  appellant 
upon  the  said  information  and  fined  him 
as  stated. 

12.  The  question  for  the  opinion  of  the 
court  is  whether  upon  the  above  statement 
of  facts  we  caude  to  a  correct  determination 
in  point  of  law,  and  if  not,  what  should  be 
done  in  the  premises. 

T.  PiLKiNGTON  Young. 
Qeobge  Mills, 
John  Gabnbtt. 

The  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  30  Vict.  c.  63),  s.  26,  provides:  "If 
the  defendant  in  any  prosecution  under 
this  Act  prove  to  the  satisfaction  of  the 
justices  or  court  that  he  had  purchased  the 
article  in  question  as  the  same  in  nature, 
substance,  and  quality  as  that  demanded  of 
him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he 
purchased  it,  he  shall  be  discharged  from 
the  prosecution,  but  shall  be  liable  to  pay 
the  costs  incurred  by  the  prosecutor,  unless 
he  shall  have  given  due  notice  to  him  that 
he  will  rely  on  the  above  defence." 

The  Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  s.  20,  provides :  "A 
warrantv  or  invoice  shall  not  be  available 
as  a  defence  to  any  proceeding  under  the 
Sale  of  Food  and  Drugs  Acts  unless  the 
defendant  has,  within  seven  days  after 
service  of  the  summons,  sent  to  the  pur- 
chaser a  copy  of  such  warranty  or  invoice 
with  a  written  notice  stating  that  he  in- 
tends to  rely  on  the  warranty  or  invoice, 
and  specifying  the  name  and  address  of  the 
person  from  whom  he  received  it,  and  has 
also  sent  a  like  notice  of  his  intention  to 
such  jierson." 

iiwry,  K.C.  (with  him  Biron\  for  the 
appellants.  —  The  question  here  is  not 
whether  the  warranty,  if  available,  would 
have  been  a  |;ood  one,  tor  the  justices  have 
found  that  m  the  ajipellant's  favour,  but 
whether  the  appellant  has  given  proper 
notice  of  his  defence  under  the  warranty  in 
compliance  with  s.  20  of  the  Sale  of  Food  and 
Drugs  Act,  1899  ?  The  point  that  the  jus- 
tices have  taken  is  not  a  good  one.  It  is 
not  necessary  that  there  should  be  a  written 
warranty  at  the  time  of  the  contract  of 
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sale.  It  is  sufficient  if  there  is  a  verbal 
contract  to  give  a  written  warranty  with 
each  consignment  of  the  goods^  though  such 
written  warranty  cannot  oe  dispensed  with 
(Irving  v.  Callow  Park  Dairy  Co,  and 
Bacon  v.  th€  Same  (1902),  66  J.  P.  804). 
The  additional  words  on  the  warranty  do 
not  strengthen  it. 

Gordon  Hewart^  for  the  respondents. — 
Under  the  Margarine  Act^  1887,  s.  7,  "a 
written  warranty  or  invoice"  as  to  the 
purity  of  the  article  sent  or  given  by  the 
wholesale  dealer  is  an  available  defence  to 
the  retailer,  but  under  the  Sale  of  Food  and 
Druf;s  Act  "warranty"  only  is  mentioned. 
An  invoice,  therefore,  is  no  defence  under 
s.  20  of  the  Sale  of  Food  and  Drugs  Act, 
1899.  There  was  no  written  warranty  here 
contemporaneous  with  the  sale,  and  the 
words  themselves  are  not  a  sufficient  war- 
ranty. He  referred  to  Laidlaw  v.  WUion. 
[1894]  1  Q.  B.  74;  58  J.  P.  b%iFarmeri 
Dain/  Co.  v.  Stevenson  (1891),  60  L.  J.  M.  C. 
70-55  J.  P.  407  ;  miiott  v.  Pitcher,  [1901] 
2  K.  B.  817 ;  65  J.  P.  743.  Moreover,  ih 
this  case  the  warranty  was  altered  by  the 
addition  of  words  after  the  goods  had  been 
delivered  under  it.  It  would  be  a  dangerous 
practice  to  allow  this  to  be  done,  as  words 
might  be  added  which  would  materially 
alter  the  warranty,  and  so  render  a  prosecu- 
tion fruitless  by  turning  a  bad  warranty 
into  a  good  one. 

H,  Aifon/y  K.C.,  in  reply. 

Lord  Alverstone,  C.J.— In  my  opinion 
a  great  many  points  have  been  raised  in 
this  case  that  do  not  arise,  and  on  which  I 
do  not  intend  to  express  my  opinion  at  all. 
If,  for  instance,  under  s.  20  the  person 
setting  up  the  warrantv  has  thought  fit  to 
add  words  which  woulcl  alter  the  character 
of  the  warranty  which  was  truly  given,  to 
make  them  more  in  his  own  favour,  and  nas 
said,  "  This  is  my  warranty,"  and  the  magis- 
trates have  before  them,  and  are  satisfied, 
that  that  is  added  for  the  purpose  oi 
putting  something  which  was  not  the 
warranty  at  the  time,  I  do  not  say  whether 
or  not  we  ought  to  allow  the  defence  set  up. 
The  only  point  which  I  decide  is  that  this 
s.  20  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  is  a  procedure  section  amending  the 
original  s.  26  of  the  Sale  of  Food  and  Drugs 
Acti  1875,  giving  certain  protection  to  de- 
fendants and  giving  certain  rights  to  the 
person  who  is  called  in  by  virtue  of  the 
warranty.  Section  25  says  that  if  the 
defendant  proves  to  the  satisfaction  of 
justices  that  he  purchased  the  article  as  the 
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same  in  nature,  substance  and  qualitv  with  a 
vpritten  warranty  to  that  effect,  and  he  had 
no  reason  to  believe  it  to  be  otherwise,  and 
that  he  sold  it  in  the  same  state  as  when 
he  purchased  it,  he  shall  be  discharged,  but 
shall  be  liable  to  pay  costs,  unless  he 
shall  have  eiven  due  notice  that  he  will 
rely  on  the  aefence.  That  left  it  to  a  certain 
extent  in  doubt  as  to  what  the  prosecutor 
was  to  be  told.  Then  came  s.  20  of  the  Act 
of  1899,  which  undoubtedly  was  partly 
framed  upon  s.  7  of  the  Margarine  Act,  1887, 
which  had  provided  that  a  person  should 
also  be  allowed  to  setup  a  w^ntten  warranty 
or  invoice.  The  words  "  or  invoice "  came 
from  that,  and  there  are  cases  in  which  the 
warranty  is  only  to  be  implied  from  the 
invoice.  Therefore  when  the  legislature 
came  to  pass  the  Act  of  1899,  they  had  to 
deal  with  the  first  Act,  which  spoke  of  a 
warranty,  and  the  second  Act,  which  spoke 
of  a  warranty  or  invoice.  The  section  says 
a  warranty  or  invoice  shall  not  be  available 
as  a  defence  unless  the  defendant  has  sent 
to  the  purchaser  a  copy  of  such  warranty  or 
invoice  with  a  written  notice  stating  that  he 
intends  to  rely  on  the  warranty  or  invoice. 
The  reason  the  words  "or  invoice"  are 
added  in  the  later  part  of  that  sub-section 
was  because  in  the  beginning  of  the  sub- 
section they  said  "  warranty  or  invoice  shall 
not  be  available,"  and  to  construe  the 
section  reasonably  it  means  that,  if  you  rely 
on  a  warranty  under  s.  25,  you  shall  send  a 
copy  of  the  warranty ;  if  you  rely  on  an 
invoice,  you  shall  send  a  copy  of  the  in- 
voice;  but  I  can  only  repeat  that  which  I 
said  in  BacorCs  Ca«c— and  this  argument 
has  not  made  me  think  I  went  too  far — 
that  the  section  meant  a  copy  of  that  which 
entitled  the  defendant  to  oelieve  that  the 
article  was  the  same  in  nature,  substance 
and  quality  is  the  thing  which  is  to  be  sent, 
and  prima  facie  it  means  a  copy  of  the  terms 
of  the  warranty  on  which  the  defendant 
bought.  I  have  never  said  anything  to  my 
knowledge  to  indicate  that  I  do  not  think 
the  warranty  ought  to  be  in  writing.  On 
the  contrary,  I  pointed  out  in  BaanCs 
Case  and  another  case  which  is  referred  to 
there,  that  under  s.  25  and  under  all  the  sec- 
tions the  warranty  must  be  in  writing.  The 
whole  point  there  was  that  the  warranty 
being  that  the  article  sold  was  "  pure  milk 
with  all  its  cream  "  which  words  were  put 
on  each  churn,  and  was  given  in  pursuance 
of  a  verbal  contract,  I  held  that  the  previous 
contract  to  give  the  warranty  need  not  be  in 
writing,  but  the  warranty  itself  under  which 
the  goods  were  bought  must  be  in  writing. 
I  have  heard  nothing  to-day  to  the  contrary, 
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and  I  certainly  now  do  not  entertain  any 
opinion  to  the  contrary.  Now  what  happens 
in  this  case?  I  think  the  defendant  may  be 
quite  entitled  to  say,  "I  did  buy  these  soods 
on  the  terms  of  the  written  warranty,  but 
whether  that  involves  both  documents  or 
only  one  I  express  no  opinion.  I  only  say 
he  may  be  entitled  to  say  when  the  case 
comes  to  be  dealt  with  that  the  only 
warranty  may  be  that  on  which  the  goods 
were  bought  and  which  contained  the  first 
words.  "We  guarantee  all  buttera  sold  by 
us  to  oe  absolutely  pure."  At  present  I  have 
not  been  able  to  understand — and  I  have 
read  the  warranty  as  carefully  as  I  can — the 
subsequent  part  which  contains  the  words 
'*  guaranteed  pure  butter  in  accordance  ¥rith 
the  3rd  and  7  th  sections  of  the  Margarine  Act, 
1887."  I  do  not  understand  that  theyadd  any- 
thing at  all  to  the  words  "absolutely  pure." 
Therefore  I  view  this  case  as  a  case  at  any 
rate  in  which,  even  if  the  two  sets  of  words 
are  taken  together,  the  warranty  ^ns  exactly 
the  same,  and  it  is  not  suggested  that  there 
was  any  fraud  here  and  that  the  defendant 
did  not  mean  to  set  up  the  warranty.  What 
has  he  said?  He  has  told  the  prosecutor 
the  name  of  the  person  from  whom  he 
bought  the  butter,  and  that  he  bought  it 
under  a  warranty.  That  was  this  warranty, 
"We  guarantee  all  butters  sold  by  us  to 
be  absolutely  pure,"  and  he  meant  also 
to  rely  upon  the  further  written  warranty, 
"guaranteed  pure  butter  in  accordance  wiui 
the  3rd  and  7th  sections  of  the  Mar^rine 
Act,  1887."  The  ground  of  my  decision  is  that 
the  magistrates  ought  not  on  a  preliminary 
objection  to  decide  the  j^int  as  to  what  was 
the  warranty  under  which  the  ^ooda  were 
sold.  They  have  got  to  deal  with  it  when 
they  come  to  the  substantial  defence  under 
s.  25  of  the  Act  of  1875.  Where  it  specJcs 
about  the  article  being  the  same  in  nature, 
substance  and  quality,  then  there  might  be 
a  case  for  the  determination  by  the  magis- 
trates. A  point  was  made  by  Mr.  Hewart 
which  I  certainly  was  unable  to  follow 
when  he  was  contending  that  the  invoice 
ought  to  have  been  sent  as  well.  He  said 
the  justices  should  have  found  that  the 
butter  was  Listowel  Roses.  I  desire  to  point 
out  that  not  one  single  word  in  this  case  has 
been  framed  directly  or  indirectly  as  to  the 
description  Listowel  Roses  giving  any  infor- 
mation for  the  purpose  of  a  warranty,  and  I 
cannot  help  thinking  that  is  an  argument 
made  to  meet  a  case  that  certainly  was  never 
made  in  the  court  below.  Now  I  come  to 
the  point  which  was  taken,  and  which  cer- 
tainly seems  to  me  the  best  argument  pro- 
ceeded upon  by  the   prosecutor,  a   point 
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which  developed  in  the  course  of  the  case* 
and  which  was  not  the  point  the  prosecutor 
originally  desired  to  take.  Tlie  prosecutor 
said  that  the  letter  of  November  2nd  did 
not  comply  with  the  requirements  of  the 
Act  as  to  sending  "a  copy  of  such  warranty 
or  invoice."  I  pointed  out  that  that  means 
either  a  copy  of  the  warrantv  or  a  copy  of 
the  invoice,  as  the  case  may  be.  Then  the 
prosecutor  contended  again  that  it  was  not 
a  proper  invoice  because  it  was  not  accom- 
panied by  a  copy  of  the  notice  or  warranty 
relating  to  the  purchase,  and  then  that  the 
copy  was  not  a  correct  copy  because  it  in- 
cluded words  of  warranty  which  were  not 
upon  the  original  invoice  at  the  time  the 
property  in  the  goods  passed.  If  those  addi- 
tional words  did  not  form  part  of  the  con- 
tract, or  of  the  warranty,  or  if  they  added 
something,  then  when  the  magistrates  come 
to  deal  with  this  case  they  will  have  to  sav 
whether  the  goods  were  not  bought  with 
these  additional  words ;  but  I  cannot  think 
it  right  under  s.  20  that  a  man  cannot  bona 
j^e  set  up  the  defence  under  the  section 
in  giving  a  full  copy  of  what  he  intends  to 
rely  upon,  or  that  lie  is  not  then  entitled 
to  open  that  defence,  especially  as  sub-s.  (2) 
of  the  same  section  allows  the  person  to  come 
and  give  evidence.  I  think,  therefore,  the 
magistrates  ought  to  have  heard  the  case  on 
the  warranty  before  they  decided  it 

Wills,  J. — I  have  come,  with  some  hesita- 
tion, to  the  same  conclusion,  and  my  con- 
currence in  the  judgment  which  has  been 
delivered  is  upon  the  ground  that  I  think 
s.  20  of  the  Act  of  1899,  which  reauires  a 
copy  of  the  warranty  to  be  delivered  to  the 
complainant,  did  not  mean  to  say  that  under 
all  circumstances  the  warranty  must  be 
correctly  set  out  where  there  is  room  for 
contention  as  to  what  the  warranty  actually 
was  under  which  the  goods  were  sold.  It 
seems  to  me  that  in  many  cases  to  say  that 
would  be  to  deprive  the  defendant  of  a 
perfectly  good  delence,  because  he  might  be 
wrong  in  nis  construction  of  what  the  war- 
ranty actually  was.  I  think  the  Act  did  not 
mean  to  deprive  him  of  his  power  of  saying 
that  in  his  view  and  intention  upon  the 
evidence  the  warrantv  was  such  as  he  had 
set  out  in  his  copy,  although  it  might  prove 
to  be  erroneous  when  the  matter  came  to  be 
contested.  Of  course  I  assume  for  the  pur- 
pose of  anything  I  am  saying  that  what  has 
oeen  done  has  been  bona  fide.  Then,  cadit 
mujBstioy  nobody  feels  more  strongly  than  I 
do  that  it  would  never  do  to  say  or  do  any- 
thing which  should  encourage  a  person  who 
has  bought  under  a  warranly  to  improve  the 
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warranty  for  the  purpose  of  stopping  a 
prosecution,  because  it  might  very  well  be 
that  if  he  were  at  liberty  to  cudd  terms  which 
he  alleged  were  part  of  the  ori^nal  warranty 
which  at  the  time  was  not  in  writing,  it 
would  stop  the  prosecution,  where  if  he  nad 
simply  given  a  copy  of  that  which  was  in 
existence  at  the  time  the  article  was  bought 
it  would  not  have  had  that  effect  If  any- 
thing of  that  kind  could  possibly  be  the 
case,  then  I  should  say  the  Act  certainly 
was  not  complied  with.  In  this  case  the 
added  words  have  really  added  nothing,  and 
therefore  the  substance  and  effect  of  the 
warranty  is  perfectly  set  out  in  that  which 
is  said  to  be  a  copy.  As  long  as  the  added 
matter  really  added  nothing  to  the  sense,  it 
certainly  is  not  open  to  any  of  the  objections 
which  1  have  pointed  out  and  which  I  fuUy 
feel  the  force  of,  and  in  aproper  case  would 
be  prepared  to  ^ve  full  e£fect  to.  Therefore, 
it  comes  to  this,  that  the  case  must  not 
be  stopped ;  the  magistrates  must  enquire 
what  the  warranty  was  under  which  the 
goods  were  sold,  and  whether  the  man  has 
bought  them  upon  the  warranty  which  he 
represents.  If  ne  has  bought  them  upon  a 
written  warranty  which  is  to  all  intents  and 
purposes  exactly  the  same,  I  do  not  see  that 
any  harm  has  been  done  by  the  addition  of 
the  word&  the  addition  of  which  is  com- 
plained of  here.  It  will  remain  for  the 
magistrates  to  enquire  under  s.  25  whether 
the  actual  written  warranty  under  which 
the  ^oods  were  bought  is  a  good  and 
sufficient  one— whether  it  came  up  to  the 
terms  of  s.  25. 

Kennedy,  J.— I  think  this  is  a  difficult 
case,  and  I  share  my  brother  Wills'  feeling 
that  it  is  a  case  in  which  the  magistrates,  in 
my  view,  should  not  take  it  that  we  are 
deciding  any  question  of  law  as  to  the 
sufficiency  either  of  the  document  as  it 
stood  before  the  alteration  or  after  the 
addition  of  the  words.  Mr.  Avory^  in  the 
course  of  the  argument,  seemed  to  indicate 
that  he  was  prepared  to  contend  that  it 
would  be  sufficient  to  get  it  that  there  was 
a  contract,  oral  or  not,  on  the  original  docu- 
ment in  the  nature  of  a  warranty  after  the 
delivery  of  the  goods  upon  which  the 
question  arises  for  prosecution  after  the 
sale.  As  far  as  I  am  concerned,  I  am  not 
bound  to  consider  any  of  those  rules,  nor  is 
my  lord  or  my  brother  Wills,  but  what  I  do 
think  is  the  right  view  to  come  to  is  to  take 
a  liberal  construction  of  a  statute  which  is, 
after  all,  intended  to  prescribe  a  necessary 
formality  of  course  to  be  honestly  and  fairly 
observed,  and  that  is,  that  there  is  to  bb 
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a  copy  of  the  invoice  or  warranty  sent 
Here,  a  document  was  sent,  which,  as  it 
stands,  may  be  alle^  ^I  will  say  no  more, 
because  the  matter  is  stdl  open)  to  contain 
that  which  is  a  warranty  plus  something 
which  cannot  come  within  the  fair  meaning 
of  the  statute  under  the  title  of  warranty, 
something  that  has  been  a  dead  letter.  The 
recipient,  therefore,  has  got  a  copy  of  the 
warranty;  he  has  got  something  which  is 
also  said  to  be  a  part  of  the  warranty,  but 
which  may  not  be  according  to  the  law  a 
part  of  the  warranty  or  to  be  treated  ajs 
such.  A  warranty  which  is  sent  which 
may  be  different  from  the  thing  which  is 

E roved  in  court  when  lawyers  come  to 
andle  it  and  where  the  recipient,  without 
any  authority  on  the  part  of  tne  otner  party, 
has  considered  it  entirely  differently.  I  can 
conceive  such  a  case  arising  on  corres- 
pondence, and  I  agree  when  that  case  arises 
It  will  have  to  be  considered.  I  should  not 
feel  myself  bound  by  this  particular  docu- 
nient  of  to-day.  Suppose  for  a  moment  that 
interlaced  with  words  a  lawyer  would  find 
to  have  been  given  as  a  warranty,  there 
were  words  which  materially  altered, 
enlarged  or  amplified  the  document,  and 
it  was  held  not  to  be  a  copy  because  it 
contained  differently  the  words  of  warranty, 
that  might  lead  to  a  case  to  be  argued.  So 
with  other  clauses  or  words  which  made  the 
real  warrahtv  a  very  different  one  to  that 
set  out.  1  tnink  the  difficulty  is  in  drawing 
the  line,  but  here  I  do  think  we  should 
express  our  view  as  a  matter  of  opinion. 
Here^  the  original  warranty  was  set  out  on 
the  invoice,  and  then  there  are  different 
words  added  afterwards  but  something  put 
on  the  paper  may  fairly  be  treated  as  a 
warranty;  Therefore,  I  think  the  case  will 
have  to  go  back.  It  will  be  recollected  that 
the  magistrates  have  stated  in  the  case 
"  we  were  of  the  opinion  that  the  appellant 
had  proved  what  would  have  been  a  good 
warranty  had  it  been  available  as  a  defence, 
but  being  also  of  the  opinion  that  the  letter 
of  November  2nd  was  not  a  good  notice 
within  the  meaning  of  s.  20  of  the  Food  and 
Drugs  Act,  1899,  we  considered  that  the 
appellant  was  debarred  from  relyingupon  it  as 
a  defence,  and  we  accordingly  convicted  the 
appellant  upon  the  said  information  and 
fined  him  as  stated."  In  other  words,  as  my 
lord  has  said,  they  stopped  at  the  point  when 
they  found  themselves^  as  they  thought, 
faced  with  a  good  technical  objection  to  the 
words  "copy  of  the  invoice  or  warranty." 
I  think  in  this  particular  case  there  was 
that  which  ought  here  to  be  considered,  but, 
after  all,  these  things  are  to  be  dealt  with 
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on  their  merits  and  with  as  little  techni- 
cality as  possible.  I  think  they  were  wrong, 
and  this  case  must  go  back. 

Appeal  aUowed, 

Solicitors  for  the  appellant :  Nicol,  Son 
and  Jones,  for  Pickstone  and  Jones,  Rad- 
cliffe. 

Solicitor  for  the  respondent:  W.  H. 
Wilson. 
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May  5,  1904. 

North  Eastern  Breweries,  Limited  v, 
Gibson. 

Merchandise  Marks— False  trade  descrip- 
tion —  Kilderkin  —  Barrel  containing 
less  than  18  gallons  —  Merchandise 
Marks  Act,  1887  (50  &  51  Vict.  c.  28,  s.  2). 

The  apjMants  were  summoned  for  unlato- 
fvlly  applying  a  certain  falte  trade 
.  description^  namely^  "  1  kilderkin  **  to  a 
cask  of  beisr^  false  as  to  m/easure  and 
gauge  thereof  contrary  to  the  Merchan- 
dise Marks  Acty  1887.  The  respondent 
ordered  from  the  ajypellants^  who  are 
brewers^  one  kilderkin  of  a/«,  and  was 
supj}lied  by  the  resjxmdents  with  a  cask, 
together  with  an  invoice^  which  was 
as  follows :  "  Wear  Brewery.  Sunder- 
land,  Mr.  E,  Gibson  —  Bainton — 
Bought  of  North  Eastern  Breweries, 
Ltd,,  Oct.  21««,  1903.  Kils.  1. 
MUd  ale  B,  M,  Per  brl,  48«.— £1." 
The  cask  v>as  afterwards  ascertained  to 
hold  one  pint  less  than  the  18  gallons, 
the  proper  m/easure  of  a  kilderkin. 

Held,  that  the  appellants  could  be  rightly 
convicted  of  an  offence  under  the  Mer- 
chandise Marks  Act,  1887,  «.  2. 

Case  stated  by  justices  in  and  for  the 
county  of  Durham. 

At  a  court  of  summary  jurisdiction  held 
at  Hoiighton-le-Spring  in  and  for  the  north 
division  of  Easington  ward  in  the  county 
of  Durham  on  November  20tlL  1903,  an 
information  laid  by  the  responaent  under 
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s.  2  of  the  Merchandise  Marks  Act,  1S87 
(50  &  51  Vict  c.  20),  for  that  the  appellants 
on  or  about  October  21stj  1903,  at  West 
Rainton.  in  the  county  of  Durham,  "did 
unlawfully  apply  a  certain  false  trade 
description,  namely,  one  kiln,  (meaning 
thereby  kilderkin  or  cask  containing  18 
gallons),  to  certain  coods,  to  wit,  a  cask 
of  beer,  false  as  to  the  measure  or  gauge 
thereof  contranr  to  tiie  provisions  of  the 
Merchandise  Marks  Act,  1887,"  was  heard 
before  us. 

Section  2  (1)  of  the  Merchandise  Marks 
Act.  1887,  is  as  follows  :  "  Every  person  who 
(a)  forges  any  trade  mark ;  or  (b)  falsely 
applies  to  goods  any  trade  mark  or  any  mark 
so  nearly  resembling  a  trade  mark  as  to  be 
calculated  to  deceive;  or  (c)  makes  any 
die,  block,  machine,  or  other  instrument 
for  the  purpose  of  forging,  or  of  being 
used  for  forging,  a  trade  mark;  or  (d) 
applies  any  false  trade  description  to  goods  ; 
or  (e)  disposes  of  or  has  in  his  possession 
any  die,  block,  machine,  or  other  instrument 
for  the  purpose  of  forging  a  trade  mark  ;  or 
(0  causes  any  of  the  things  above  in  this 
section  mentioned  to  be  done,  shall,  subject 
to  the  provisions  of  this  Act  and  unless  he 

S roves  that  he  acted  without  intent  to 
efraud,  be  guilty  of  an  offence  against  this 
Act" 

The  following  facts  were  proved  or  ad- 
mitted before  us : 

That  the  appellants  carry  on  business  at 
Sunderland  m  the  county  of  Durham  as 
brewers  and  wine  and  spint  merchants,  and 
the  respondent,  Eobert  Gibson,  is  a  licensed 
victualler  and  a  tenant  under  the  appellants 
of  the  "  Lord  Seaham  "  publichouse,  situate 
at  West  Rainton  in  the  county  of  Durham, 
and  by  the  terms  of  his  tenancy  he  is  bound 
to  purchase  of  the  appellants  all  ale  and 
other  intoxicating  liquors  sold  by  him  on 
the  premises.  That  in  October  last  he 
ordered  one  kilderkin  of  mild  ale,  and  on 
October  21st  last  he  received  from  the 
appellants  a  cask  of  ale  together  with  an 
invoice.  This  invoice  was  numbered  300, 
and  the  cask  was  numbered  8914.  The  said 
invoice  is  marked  A.  The  resix)ndent 
afterwards  ascertained  that  the  said  cask 
would  hold  17  galls.  1  qt  1  pt  only. 

The  respondent  also  proved  before  us  that 
he  had  in  nis  possession  eleven  other  casks 
purporting  to  be  kilderkins  of  eighteen 
gallons  each  which  had  contained  ale  and 
beer  supplied  to  him  at  various  other  times 
by  the  appellants,  and  that  seven  of  such 
casks  were  deficient  in  holding  capacity ;  of 
the  remainder  one  held  exactly  eighteen 
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gallons  and  three  slightly  more  than  that 
quantity. 

It  was  also  proved  before  us  by  Bei^amin 
Scott  Elder,  tne  chief  inspector  of  weights 
and  measures  under  the  county  council 
of  Durham,  that  he  had,  at  the  request  of 
the  respondents,  measured  the  contents  of 
the  said  cask,  No.  8914,  and  that  he  found 
it  would  contain  17  gall.  1  ^t.  and  1  pt  only, 
and  that  he  had  also  examined  eleven  other 
casks  belonging  to  the  appellants  which 
were  in  the  respondents'  possession  purport- 
ing to  be  kilderKins  of  eighteen  gallons,  and 
that  he  found  seven  of  such  cas^  deficient 
in  holding  capacity.  It  was  proved  to  us 
on  behalf  of  tne  appellant  that  the  process 
of  cooperine  casks,  which  has  to  be  carried 
out  by  all  brewers  has  the  effect  of 
diminishing  the  homing  capacity  of  casks 
subjected  to  such  process.  And  also  that 
it  is  usual  where  casks  containing  ale  are 
sent  out  by  the  appellants  to  their  customers 
that  one  invoice  is  madeoutby  the  appellants' 
invoice  clerk  in  triplicate,  and  that  each  such 
document  is  stamped  by  him  with  the  words 
**Our  casks  are  vessels  to  carry  beer,  not 
measures,  but  care  is  taken  that  they  con- 
tain not  less  than  their  rejjuted  quantities," 
that  one  of  such  invoices  is  handed  to  the 
customer  receiving  the  casks,  another  is 
signed  by  such  customer  and  returned  to 
the  office  of  the  appellants,  and  the  other 
is  retained  by  the  appellants  in  their  invoice 
book.  The  triplicate  of  the  said  invoice  No. 
300,  left  with  the  respondent  on  October 
21st,  was  produced  before  us  by  one,  Ross 
Hunter,  the  appellants'  invoice  clerk,  and  is 
annexed  hereto  and  marked  B.  Tne  said 
invoice  marked  A.  above  referred  to  is  not  im- 
pressed with  the  words  above  referred  to. 

The  said  Ross  Hunter  also  produced  to  us 
as  proof  that  invoices  were  so  stamped  as 
aforesaid,  seven  other  invoices,  all  of  which 
are  impressed  or  stamped  with  the  words 
above  referred  to  and  purport  to  be  signed 
by  the  respondent,  out  the  respondent 
stated  before  us  on  oath  that  only  one  of 
the  several  invoices  delivered  to  him  by  the 
appellants  was  impressed  or  stamped  with 
the  words  referred  to,  but  the  invoice 
marked  A.  is  the  only  one  produced  before 
us  by  the  respondent. 

Our  attention  was  drawn  to  the  following 
cases  (Bvdd  v.  Lucas,  [1891]  1  Q.  B.  408 ; 
55  J.  P.  550;  Hayley  v.  Taylor  (1900), 
82  L.  T.  803). 

After  careful  consideration  of  the  whole 
of  the  evidence  adduced  before  us  on 
behalf  of  the  appellants  and  respondent, 
respectively,  we  found  as  facts  : 
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That  a  kilderkin  is  a  cask  of  sufficient 
capacity  to  hold  eighteen  gallons. 

That  the  said  cask  8914  was  of  a  capacity 
to  hold  17  galls.  1  qt.  1  pt.  only. 

That  the  said  invoice  numbered  900  and 
marked  A.,  and  the  said  cask  8914  had  been 
supplied  to  the  respondent  by  the  appellants 
in  the  course  of  their  business  and  with  their 
knowledge. 

That  t£e  appellants  were  aware  that  the 
process  of  coopering  casks  had  the  effect 
of  diminishing  the  holding  capacity  of  such 
casks. 

We  therefore  convicted  the  appellants  of 
the  said  offence. 

The  question  upon  which  the  opinion  of 
the  said  court  is  desired  is  whether  we,  the 
said  justices,  upon  the  above  statement 
of  facts,  came  to  a  correct  decision  in  point 
of  law,  and  if  not,  what  should  be  done 
in  the  premises. 

L.  A.  Greobon. 
Herbert  Webster. 


Montag^ie  Lush^  K.C.  (with  him  Siniey\ 
for  the  appellants. — The  justices  here  have 
not  found  any  fraud  on  the  part  of  the  appel- 
lants, which  is  a  necessary  ingredient  in 
offences  under  this  statute,  nor  was  there 
any  evidence  to  justify  any  such  finding  on 
their  part.  There  yt  as  no  false  description 
of  capacity.  The  invoices  had  stamped  on 
them  a  notice  to  the  effect  that  the  casks 
were  vessels  to  hold  beer  and  not  measures, 
and  that  was  because  of  the  difficulty 
caused  by  the  necessary  operation  of  cooper- 
ing the  casks,  which,  even  taking  all  care, 
often  resulted  in  altering  the  capacity  of 
the  casks.  The  respondent  must  snow  that 
in  some  way  or  other  he  was  deceived. 
There  was  no  statement  by  the  appellants 
that  the  casks  were  of  a  particular  capacity  ; 
the  note  stamped  upon  the  invoice  is  a 
clear  answer  to  such  a  contention.  The 
respondent  had  ample  knowledge  of  what 
he  was  buying.  They  referred  to  Spiers 
and  Fond  v.  Bennettj  [1895]  2  Q.  B.  65 ; 
60  J.  P.  437. 

Loiventhalj  for  the  respondent,  was  not 
called  on. 

Lord  Alverstonb,  C.J.— In  these  cases  1 
think  a  good  deal  too  much  is  very  often 
said  about  justices  not  having  found  fraud, 
and  things  of  that  kind.  Tne  scheme  of 
the  Act  is  not  difficult  to  follow.  The  ap- 
plication of  a  false  trade  description  must 
be  considered,  haying  regard  to  whether  it 
is  a  false  description,  anof  there  is  a  protec- 
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tion  under  sub-ss.  (a),  (b)and  (c),  and  the 
defences  about  reasonable  precautions 
having  been  taken  and  otherwise  acting 
innocently,  and  giving  information,  and  so 
on,  are  only  defences  which  are  properly 
raised  where  there  is  that  which  is  proved 
or  taken  to  be  a  false  trade  description. 
The  main  point  Mr.  Lush  has  argued  here  is 
that  under  the  circumstances,  either  with 
or  without  the  note,  there  is  no  false  trade 
description.  I  must  point  out  that  on  the 
question  of  the  defendants  proving  that  he 
acted  innocently  and  took  honest  precau- 
tions there  is  a  finding  which  I  think  is 
conclusive  against  the  defendants— that  is 
the  fourth  nnding:  **That  the  appellants 
were  aware  that  the  process  of  coopering 
casks  had  the  effect  of  diminishing  the 
holding  capacity  of  such  casks."  Therefore, 
although  it  is  not  said  and  not  found  in  the 
case  tl^t  they  are  too  big  in  the  beginning, 
care  is  to  be  taken  after  the  cask  has  been 
coopered.  In  that  state  of  things,  I  think 
the  case  must  be  argued  on  the  basis  that 
the  justices  found  that  what  Mr.  Gibson 
got  was  invoice  A,  and  I  think  probably 
they  were  also  satisfied  that  he  signed  a 
copy^^whether  or  not  it  help  the  appellants 
I  ^vill  consider  in  a  moment;  but  with 
re^rd  to  the  false  trade  description  the 
thmj^  sent  out  in  the  cask  was  "1  kil- 
derkin." It  is  not  necessary  in  the  least  to 
call  the  thing  a  kilderkin  ;  you  may  call  it 
a  vessel  containing  so  much,  or  a  cask  con- 
taining so  much,  or  you  may  use  a  neutral 
term  and  call  it  a  vessel — they  are  all 
vessels  in  one  sense — but  the  three  measures 
of  quantity  known  for  beer  purposes  are 
those  enumerated  on  the  defendant's  own 
invoices— a  hogshead,  a  barrel,  and  a  kil- 
kerkin  ;  and  nobodv  can  suggest  that  a 
description  by  kilderkin  is  not  a  description 
of  quantity.  I  do  not  think  Mr.  Lush 
seriously  contends  that.  Knowing  the  barrel 
may  contain  a  less  quantity  under  certain 
circumstances,  and  those  being  the  people 
who  at  least  are  able  to  measure  it— I  only 
say  that ;  whether  they  do  or  do  not  I  can- 
not tell— the  publican  who  sells  by  reta'? 
cannot  possibly  have  the  same  means  of 
measuring,  even  if  he  could  do  it^  but 
having  regard  to  what  must  be  left  m  the 
barrel,  the  ullage,  when  it  is  being  sold  by 
retail,  it  would  oe  extremely  difficult  for  a 

Eublican  to  measure  it  in  the  same  way; 
ut  knowing,  at  any  rate,  it  is  a  thing 
which  they  can  measure,  they  elect  to 
describe  it  as  a  kilderkin.  In  my  opinion, 
if  the  justices  are  taken  to  have  actea  upon 
A,  sent  to  the  appellant  and  delivered  as  a 
trade  description,  I  think  it  could  scarcely 
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be  argued  that  it  was  not  a  false  descrip- 
tion, and  there  is  ground  for  saying  that  no 
sufficient  precaution  had  been  taken  to  see 
that  the  barrel  in  question  contained  not 
less  than  eighteen  gallons.  Mr.  Lush  says 
all  that  is  taken  away,  because  it  must  be 
taken  for  the  purposes  of  this  case  that 
Qibson  signed  a  counterfoil  or  duplicate  or 
triplicate  with  the  note  upon  it.  I  confess 
I  do  not  think  the  note  does  Mr.  LuiJi  any 
good  at  all.  I  would  only  point  out, 
though  I  do  not  know  that  it  is  very  im- 
portant, that  the  respondent  stated  that 
only  one  of  the  invoices  delivered  ever  had 
that  stamped  upon  it.  When  you  look  at 
the  note,  what  does  it  amount  to  1  Isn't  it 
a  statement  that  the  cask  may  contain,  and 
that  the  buyer  must  assume  that  the  cask 
may  contain,  less  than  a  kilderkin  1  It  is 
called  a  kilderkin  still,  and  I  must  point 
out  that  it  seems  to  me  very  important  for 
the  purpose  of  dealing  with  this  question 
that  the  onl3r  people  who  can  practically 
test  the  capacity  of  the  particular  barrel  are 
the  brewers.  On  that  document  he  has  signed 
they  say  that :  "  Our  casks  are  vessels  to 
carry  beer,  not  measures  "—that  may  mean 
that  you  are  not  to  take  it  that  it  is  exactly 
eighteen  gallons,  or  that  it  is  exactly  thirty- 
six  gallons,  or  whatever  the  other  measure, 
the  nogshead,  is—"  but  care  is  taken  that 
they  contain  not  less  than  their  reputed 
quantities."  In  my  opinion,  the  words 
"reputed  quantities"  refer  to  the  words 
"  kilderkin  "  and  "  barrel,"  which  are  on  the 
same  document^  that  the  representation 
there  is  that  it  is  eighteen  gallons,  and  the 
statement  is  that  you  need  not  trouble  to 
be  exact,  but  you  may  take  it  that  this  is  a 
representation  that  care  has  been  taken 
that  it  contains  at  least  eighteen  gallons. 
That  does,  in  my  opinion,  to  adopt  Mr.  Jus- 
tice Kennedy's  language,  "  lull  the  pur- 
chaser into  sleep,"  it  is  a  representation 
on  which  he  is  meant  to  act,  and  I  cannot 
think  that  that  kind  of  note  can  fairly  be 
used  to  say  that  the  "reputed  quantity" 
which  we  have  chosen  to  adopt  is  not  to  be 
applied  to  this  particular  case.  I  think  it 
is  ox)en  to  the  description  that  at  least  the 
reputed  quantity  applies.  Therefore,  whether 
we  assume  that  the  document  A  was  the 
actual  invoice,  which  is  what  I  think  the 
justices  proceeded  on,  or  whether  we  are  to 
take  it  that  Gibson  knew  that  he  had  signed 
a  document  with  that  note  upon  it,  I  think 
equally  the  iustices  had  facts  before  them 
on  which  tney  could  come  to  the  con- 
clusion that  it  was  a  false  trade  descrip- 
tion, and  that  they  were  also  justified  m 
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coming  to  the  conclusion  that  the  defen- 
dants nad  not  satisfied  them  that  they 
had  otherwise  acted  honestly  or  had  taken 
all  reasonable  precautions  against  the 
commission  of  an  offence.  I  therefore  think 
that  this  appeal  must  be  dismissed. 

Wills.  J.— I  am  of  the  same  opinion,  and 
I  am  willing  to  take  the  case  on  the  footing 
that  it  must  be  dealt  with  as  if  the  docu- 
ment, the  invoice  B^  was  the  one  to  be  con- 
sidered. But  I  thmk  invoice  B  clearly 
states— I  do  not  think  anybody  could 
understand  it  as  meaning  anythinj^  else 
than  this— that  the  kilderkin  by  which  the 
cask  supplied  is  described  contains  as  nearly 
eighteen  gallons  as  reasonable  care  can 
make  it.  It  turns  out  that  it  is  one  pint 
short  Can  it  possibly  be  said  that  there 
is  not  a  false  description  and  a  false  trade 
description  1  If  that  is  so,  the  only  remain- 
ing question  is  whether  there  was  evidence 
that  this  was  not  done  innocently,  and 
whether  the  justices  have  dealt  with  that 
question.  I  think  they  have.  They  have 
found  the  appellants  were  aware  that  the 
process  of  coopering  the  casks  led  to  an 
alteration  in  the  contents  of  the  casks  and 
to  a  gradual  diminution  in  the  contents  of 
the  casks.  If  they  had  been  told  that,  and 
if  they  represented  that  they  had  taken 
care  that  they  should  be  as  nearly  as  pos- 
sible up  to  the  mark,  that  this  and  all  their 
casks  should  be  as  nearly  as  possible  up  to 
the  mark — on  all  those  grounds  I  think  the 
justices  were  perfectly  justified  in  thinking 
that  that  could  not  possibly  have  been  done, 
and  therefore  that  this  hsul  not  been  done 
honestly.  I  think  the  justices  were  right 
on  both  points. 

Kennedy,  J.  —  I  agree,  and  1  have 
nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Belf rage  <b 
Co.,  for  Murray  and  Richmond,  Newcastle- 
upon-Tyne. 

Solicitors  for  the  respondent:  W.  H. 
Warlow,  for  Dix  and  Hurle,  Newcastle- 
upon-Tyna 
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The  New  River  Company  v.  Mayor,  etc., 
OF  Wbbtminster. 

Metropolis — Water  company — Breaking  up 
of  streets  by  local  authority  for  pur- 
poses of  water  company — Expeases  of 
reinstatement  —  Cost  of  supervision  — 
General  Paving  (Metropolis)  Act,  1817 
(57  Geo.  3,  c.  xxix.),  s.  23—  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17). 
ss.  28,  31,  32,  34  —  Metropolis  Local 
Management  Act,  1855  (18  &  19  Vict, 
c.  120),  8.  114. 

A  local  authority  is  entitled  to  recover  not 
only  the  cost  of  reinstatijig  and  making 
good  the  soil  and  ^pavement  of  any  street 
which  has  been  opened  up  for  the  pur- 
poses of  a  vjater  company  front  sucfi 
comjxinyy  but  also  a  reasonable  charge 
for  the  supervision  of  the  loork. 

Case  stated  by  James  Reader  White 
Bros,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  at 
Clerkenwell  police  court. 

1.  The  appellants  were  summoned  before 
me  to  answer  a  complaint  by  the  respon- 
dents that  the  appellants  did  neglect  or 
refuse  to  pay  to  the  respondents  the  sum  of 
£89  9«.  8d,  made  up  of  sums  amounting 
respectively  to  (a)  £81  6«.  7d.  and  (b) 
£8  3«.  Id,  alleged  to  be  due  to  the  said  res- 
I)ondents  for  expenses  incurred  in  filling  in, 
making  good  and  maintaining  the  pavement 
in  the  streets  within  the  City  of  Westminster 
where  the  same  had  been  broken  up  by  the 
appellants  pui*suant  to  the  powers  contained 
in  the  Acte  of  Parliament  authorising  the 
said  company  to  execute  work  in  the  said 
city  during  the  month  of  Januaiy,  1903, 
payment  of  which  sum  had  been  duly 
demanded  of  the  appellants  by  the  respon- 
dents. 

2.  After  hearing  the  case,  I  made  an 
order  against  the  appellants  for  the  recovery 
(1)  of  the  sum  of  £73  11«.  lid,  in  respect  of 
claim  (a)  of  the  respondents,  and  (2)  of  a 
sum  (to  be  hereafter  assessed  by  me  if 
necessary)  in  respect  of  claim  (b)  of  the  res- 
pondents.   The  a])pellants  being  dissatisfied 
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with  my  judgment  as  being  erroneous  in 
point  of  law  as  to  (b)  have  applied  to  me  to 
state  a  special  case  and  have  duly  entered 
into  a  recognizance.  I  accordingly  state  this 
case  for  the  opinion  of  the  King^s  Bench 
Division  of  the  High  Court  of  Justice. 

3.  By  57  Geo.  3,  c  xxix.  (the  General 
Paving  (Metropolis)  Act  1817),  s.  23,  it  is 
{inter  alia)  enacted  as  follows  : 

"That  when  and  as  often  as  any  pave- 
ment of  any  streets  or  public  places  in  any 
parochial  or  other  district  witnin  the  juris- 
diction of  this  Act  shall  be  broken  or  taken 
up  by  any  water  or  gaslight  company,  or  by 
any  commissioners  of  sewers,  or  oy  any 
person  or  persons  acting  by  or  under  their  re- 
spective orders  or  authorities,  or  by  any  other 
person  or  persons  by  the  directions  of  this 
Act,  or  by  and  with  or  without  the  consent 
of  the  commissioners  or  trustees  or  other 
persons  having  the  control  of  the  pavements 
in  any  parochial  or  other  district  wherein 
any  street  or  public  place  shall  be  situate, 
the  pavements  whereof  or  any  part  whereof 
shall  be  broken  or  taken  up,  tnen  all  such 
part  and  parts  of  the  pavements  of  any 
such  street  or  public  place  which  from  time 
to  time  and  at  all  times  shall  be  so  broken 
or  taken  up  as  aforesaid,  and  the  pavement 
contiguous  thereto,  as  far  as  may  be  rendered 
necessary  in  the  judgment  of  a  surveyor  of 
pavements  to  such  commissioners  or  trustees 
or  other  persons  having  the  control  of  the 
pavements  in  such  parochial  or  other 
district,  and  after  the  ground  opened  shall 
be  refilled  and  rammed  down  pursuant  to 
the  directions  of  this  Act,  shall  be  with  all 
convenient  speed  completely  and  substanti- 
ally repaved,  with  all  necessary  stones 
ballast  ^vel  and  other  materials  and  shall 
be  kept  in  complete  repair  by  the  pavior  or 
ma.son  then  contracting  with  or  employed 
by  such  commissioners  or  trustees  or  other 
persons,  or  by  such  person  or  persons  as 
they  may  from  time  to  time  appoint  for 
that  purpose  under  the  inspection  and 
direction  and  to  the  satisfaction  of  the  said 
surveyor  of  pavements  to  the  said  commis- 
sioners or  trustees  or  other  persons  for  the 
periods  following  (that  is  to  say)  all  such 
part  or  parts  of  the  pavements  of  an^  such 
street  or  public  place  which  from  time  to 
time  and  at  all  times  shall  be  so  broken  or 
taken  up  as  aforesaid  and  the  pavement 
contiguous  thereto  as  aforesaid  which  shall 
be  so  broken  or  taken  up  for  the  purpose  of 
making  and  laying  down  any  main  or  mains 
of  pipes  or  of  substituting  iron  for  wooden 
pipes  or  of  making  any  sewer  vault  or  drain 
for  twelve  calendar  months  next  ensuing 
the  breaking  and  taking  up  of  the  same  pave- 
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ments  and  all  such  part  or  parts  of  the 
pavements  of  any  such  street  or  public 
place  which  from  time  to  time  and  at  all 
times  shall  be  so  broken  or  taken  up  as 
aforesaid  and  the  pavenient  contiguous 
thereto  as  aforesaid  which  shall  be  so 
|)roken  or  taken  up  for  the  purpose  of  alter- 
ing the  position  of  or  of  repainng  any  pipes 
stop-cocks  or  plugs  or  of  repairing  cleansing 
or  altering  any  sewer  vault  or  drain  for  three 
calendar  months  next  ensuing  the  break- 
ii^  and  taking  up  the  same  pavements: 
and  that  the  costs  charges  and  expenses  oi 
taking  out  any  ground  and  tilling  in  hard 
rubbiRh  or  other  good  materials,  and  of 
repairing  and  keeping  in  necessary  repair 
for  the  periods  aforesaid  all  or  any  such 
pavement  in  manner  aforesaid,  and  all  the 
expenses  of  cartage  and  all  other  charges 
and  expenses  attending  the  same  as  well  as 
all  costs  and  charges  which  may  be  incurred 
pursuant  to  the  directions  of  this  Act  by  any 
surveyor  of 'pavements  in  and  about  execut- 
ing and  pertorming  any  works  or  matters 
neglected  to  be  executed  and  performed  by 
any  company  or  commissioners  of  sewers  as 
hereinbefore  directed  shall  be  ascertained 
and  fixed  from  time  to  time  by  the  surveyor 
of  pavements  to  such  commissioners  or 
trustees  or  other  persons  within  whose 
parochial  or  other  aLstricts  such  works  or 
other  matters  shall  have  been  performed 
and  executed  or  such  pavements  shall  have 
been  broken  up  and  repaved    .    .    ." 

4.  By  s.  28  of  the  Statute  10  «k  11  Vict.  c.  17 
(The  Waterworks  Clauses  Act,  1847,  which 
Act,  with  the  exception  of  certain  sections 
not  affecting  this  case,  is  incorporated  in  the 
New  River  Company's  Act,  1852,  (15  cfe 
16  Vict.  c.  clx.)  power  is  given  to  the  under- 
takers (namely  the  appellants^  to  break  up 
streets,  etc.,  under  the  superintendence  of 
the  persons  having  the  control  or  manage- 
ment thereof  (namely  the  respondents)  or  of 
their  officer.  By  s.  31  of  the  said  Act,  it  is 
provided  that  streets  are  not  to  be  broken 
up  except  under  the  superintendence  of  such 
persons  as  aforesaid,  but  if  they  fail  to 
superintendj  the  undertakers  may  perform 
the  work  without  them,  and  by  s.  32  of  the 
said  Act  it  is  provided  tnat  the  streets,  etc., 
broken  up  by  the  undertakers  are  to  be 
reinstated  by  them  without  delay.  By  s.  34 
of  the  said  Act  it  is  provided  that  in  case  of 
delay  by  the  undertakers,  other  parties 
(namely  the  respondents)  "mav  cause  the 
work  so  delayed  or  omitted  to  be  executed 
and  the  expense  of  executing  the  same  shall 
be  repaid  to  such  persons  by  the  under- 
takers/^ 
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5.  By  18  &  19  Vict.  c.  120  (The  Metro- 
polis Local  Management  Act,  1855),  s.  114, 
it  is  enacted  as  follows  : 

"Provided  also,  that  whenever  the  per- 
manent surface  or  soil  of  any  street  is 
broken  up  or  opened,  it  shall  be  lawful  for 
the  vestry  or  district. board  of  the  parish  or 
district  in  which  the  same  is  situate,  in  case 
they  think  it  expedient  so  to  do,  to  fill  in 
the  ground  and  to  make  good  the  pavement 
or  surface  or  soij  so  broken  up  or  opened, 
and  to  carry  away  the  rubbish  occasioned 
thereby  instead  of  permitting  such  work  to 
be  done  by  the  company  or  person  by  whom 
such  surface  or  soil  is  broken  up  or  opened  ; 
and  the  expenses  of  filling  in  such  ground, 
and  of  making  good  the  pavement  or  soil  so 
broken  up  or  o^^ned,  snail  be  repaid,  on 
demand,  to  the  vestry  or  board  by  such  com- 
pany or  person." 

6.  By  s.  225  of  the  last-mentioned  Act  it 
is  enacted  as  follows  : 

"  In  every  case  where  the  amount  of  any 
damage,  costs,  or  expenses  is  by  this  Act 
directed  to  be  ascertamed  or  recovered  in  a 
summary  manner,  or  the  amount  of  any 
damage,  costs,  or  expenses  is  by  this  Act 
directed  to  be  paid,  and  the  method  of 
ascertaining  the  amount  or  enforcing  the 
payment  thereof  is  not  provided  for,  such 
amount  shall,  in  case  of  dispute,  be  ascer- 
tained and  determined  by  and  shall  be 
recovered  before  two  justices  ;    .    .    ." 

By  virtue  of  the  Metropolitan  Police 
Courts  Act,  1839,  s.  14,  and  the  Summary 
Jurisdiction  Act,  1848,  s.  33,  the  said  pro 
ceedings  may  be  taken  in  the  nietropolis, 
before  a  single  metropolitan  police  magis- 
trate. 

7.  By  25  <fe  26  Vict,  c,  102  (the  Metro- 
polis Management  Amendment  Act,  1862) 
s.  82,  it  is  enacted  as  follows  :  . 

"  In  every  case  in  which  any  companji  or 
person  shall  be  liable  under  the  firstly  recited 
Act"  [the  Metropolis  Local  Management 
Act,  1855]  "to  reinstate  the  pavement,  sur- 
face, or  soil  of  any  street  under  the  control  of 
any  vestry  or  district  board  which  may  have 
been  broken  up  or  opened,  or  to  repay  to  such 
vestry  or  board  the  expenses  of  reinstating 
the  pavement,  surface,  or  soil  of  any  street, 
every  such  company  or  person  shall  be  liable 
to  reinstate  the  pavement,  surface,  or  soil,  or 
to  pay  the  expenses  of  reinstating  the  pave- 
ment, surface,  or  soil  of  such  parts  of  the 
street  as  shall  have  been  so  broken  up  or 
opened,  as  well  as  of  the  part  or  parts 
contiguous  thereto  which  may  be  affect^  by 
the  works  of  such  company  or  person,  to  the 
reasonable  satisfaction  of  the  surveyor  for 
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the  time  being  of  the  vestry  of  the  district 
having  control  over  the  pavements  in  such 
parish  or  diBtrict." 

8.  At  the  hearing  of  the  said  complaint 
the  following  facts  were  admitted  or  proved 
in  evidence  before  me  : 

(1)  That  in  the  month  of  November, 
1901,  the  respondents  issued  to  the  appel- 
lants and  the  other  companies  and  corpora- 
tions having  statutory  powers  to  open  up 
roads  a  '*  scale  of  charges  for  reinstating 
trenches"  to  be  made  by  the  respondents 
after  March  31st,  1902,  in  respect  of  road 
repairs.  The  document  annexed  hereto  and 
marked  "  J.  B.  1 "  is  a  true  copy  of  the  said 
scale  of  charges. 

(2)  That  in  the  month  of  October,  1902, 
the  respondents  issued  in  like  manner  as 
aforesaid  another  "scale  of  charges  for 
reinstating  trenches"  to  be  made  oy  the 
respondents  after  January  1st,  1903.  The 
document  annexed  hereto  and  marked 
"  J.  B.  2 "  is  a  true  copy  of  the  said  last- 
mentioned  scale. 

(3)  That  the  charges  made  by  the  respon- 
dents in  the  first  above-mentioned  scale 
were  in  excess  of  the  actual  amounts  paid 
by  them  to  the  said  contractors  and  were  so 
made  by  the  respondents  to  cover  so  called 
incidental  exx)enses  (a)  alleged  to  occur 
during  the  execution  of  the  works  and  (b) 
which  they  alleged  they  were  or  might  be 
put  to  by  reason  of  the  subsidence  or  failure 
of  the  works  during  the  period  of  the  appel- 
lants' liabili^  to  maintain  the  same  under 
s.  32  of  the  Waterworks  Clauses  Act,  1847, 
aforesaid. 

(4)  That  the  respondents  made  the  sub- 
sequent additional  mcrease  of  10  per  cent,  to 
cover  their  estimate  of  the  expenses  to  which 
they  were  put  for  superintending  the  said 
works  during  the  execution  thereof.  Hie 
said  second  scale  of  charges  did  not  state 
the  ground  on  which  the  additional  10  per 
cent,  was  claimed,  nor  were  the  appellants 
informed  of  the  prices  in  fact  paid  by  the 
respondents  to  the  said  contractors  until 
the  statement  and  evidence  in  relation  there- 
to were  made  and  given  in  court. 

(5)  That  the  respondents  did  in  fact 
exercise  some  supenntendence  and  super- 
vision over  the  said  works. 

(6)  That  the  works  in  question  were 
executed  for  the  respondents  by  certain 
road  contractors  under  contracts  bctsed  upon 
a  fixed  scale  of  charges.  Such  charges  so 
far  as  they  affect  this  case  are  set  forth  in 
the  document  annexed  hereto  and  marked 
"J.B.3." 
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9.  It  was  contended  before  me  on  behalf 
of  the  appellants  ^a)  that  it  was  iust  (with- 
in the  meaning  of  s.  226  of  the  Metropolis 
LfOcal  Management  Actp  1855)  that  the  respon- 
dents should  be  repaid  only  the  amounts 
actually  paid  by  them  to  the  said  contractors 
in  respect  of  the  said  expenses  of  filling  in  the 
ground  and  making  good  the  pavement  or 
soil  and  that  no  amount  ought  to  be  paid 
for  incidental.expenses  by  way  of  insurance 
against  future  possible  repairs  or  otherwise 
but  that  any  future  repairs  must  be  dealt 
with  as  and  when  they  became  necessary ; 
and  (b)  that  on  the  true  construction  of 
8. 114  of  the  Metropolis  Local  Management 
Act,  1855,  the  respondents  were  not  entitled 
to  make  any  charge  for  supervision  or  super- 
intendence, although  such  supervision  or 
superintendence  was  in  fact  given,  and  that 
the  same  formed  part  of  the  general 
administrative  duties  of  the  respondents. 

10.  On  behalf  of  the  respondents,  it  was 
contended  that  by  virtue  of  s.  23  of  the 
General  Paving  Metropolis  Act,  1817,  the 
Waterworks  Clauses  Act,  1847,  ss.  31, 32,  34, 
the  Metropolis  Local  Mana^ment  Act, 
1855,  s.  114,  and  the  Metropolis  Management 
Amendment  Act,  1862.  s.  82,  the  corpora- 
tion were  entitled  to  be  fully  indemnified 
in  respect  of  all  the  work  which  they  had  to 
do  in  respect  of  filling  in  trenches  and 
restoring  the  streets  to  a  state  fit  for  traffic^ 
and  that  the  employment  of  officers  to 
superintend  and  supervise  such  work  was 
an  ordinary  and  necessary  expense  incurred 
by  the  corporation  in  carrying  out  the  work 
of  reinstatement 

11.  I  was  of  opinion  (a)  that  it  was  just 
that  the  respondents  should  be  repaid  only 
the  amounts  actually  paid  by  them  to  the 
said  oontractors  as  aforesaid,  and  I  accord- 
ingly so  ordered,  and  no  appeal  is  brought 
from  that  part  of  my  decision,  and  (b)  ioat 
in  law  the  respondents  were  entitled  to 
recover  a  sum  for  expenses  incurred  in 
respect  of  the  supervision  or  superinten- 
dence of  the  said  works,  but  I  reserved  the 
question  of  the  amount  to  which  the  res- 
pondents were  entitled  in  respect  of  such 
supervision  and  superintendence,  and 
whether  the  same  should  be  calculated  on  a 
percentage  or  other  basis  pending  the 
opinion  of  this  honourable  court,  as  to 
whether  the  respondents  were  legally 
entitled  to  make  any  claim  in  respect 
thereof,  the  Question  at  issue  beinj;  one  that 
affects  the  whole  of  the  metropolis  and  the 
corporations  and  bodies  having  statutorv 
powers  to  break  up  the  streets  therein.  A 
true  copy  of  the  shorthand  writer's  notes  of 
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my  judgment  is  annexed  hereto  and  marked 
"  J.  B.  4  "  and  forms  part  of  this  case. 

12.  The  question  for  the  honourable 
court  is  as  to  whether  my  determination  as 
to  the  respondents'  claim  to  recover  a  sum 
for  expenses  in  respect  of  supervision  or 
superintendence  was  correct  m  point  of 
law. 

J.  Bros. 

The  following  was  the  judgment  of  the 
learned  magistrate : 

I  do  not  propose  to  deal  with  the  Water- 
works Clauses  Act  further,  except  in  so  far 
as  it  extends  the  period  to  twelve  months. 
In  my  view  the  principal  Act  is  the  Metro- 
polis Local  Management  Act  (IB55),  s.  114. 
There  there  is  power  for  the  vestry  to 
break  up  the  roads  and  to  reinstate  the 
pavements.  The  practice  here,  between 
the  parties,  is  for  the  water  companies  to 
break  up  the  ground  and  fill  in  the  soil,  but 
for  the  city,  the  representative  of  the  vestry 
under  the  old  Act,  to  reinstate  the  pave- 
ment. They  can  either  reinstate  the  pave- 
ment personally— do  it  themselves — or  do 
it  by  contract,  or  they  can  do  it  part  by 
contract  and  part  by  themselves.  Here 
what  they  char^  for  is  the  contract  price 
plus  a  sum  which  they  say  represents  the 
average  reasonable  sum  for  keeping  it  in 
repair.  I  think  that  the  sum  that  they 
have  made  a  contract  to  pay  is  a  fair 
charge^  whether  they  pay  more  or  less  than 
other  boroughs.  I  do  not  stop  to  consider 
that  now.  I  will  take  it  that  they  are 
reasonable  sums,  but  they  are  only  entitled 
to  charge  for  the  expenses  they  have  actu- 
ally incurred.  They  cannot  charge  on  a 
question  of  average  what  might  be  a  reason- 
able and  probable  sum.  They  must  charge 
the  sums  they  have  actually  spent  They 
might,  also,  by  arrangement  between  the 
parties,  charge  the  contract  sum  plus  20 
per  cent,  or  26  per  cent,  if  they  like  to 
agree,  but  it  is  for  them  to  prove  there  is 
such  an  agreement,  which,  up  to  the  pre- 
sent, I  have  had  no  proof  of.  An  agree- 
ment between  corporations  is  a  very  formal 
matter  and  must  be  proved  in  solemn  form. 
I  have  had  no  evidence  that  there  is  such 
an  agreement. 

Then  the  question  of  the  10  per  cent,  is 
now  the  only  point  I  have  to  consider. 
The  question  is  really  as  to  whether  that  is 
part  of  the  expenses  in  making  good  the 
pavement.  If  two  persons  were  to  arrange 
that  one  was  to  dig  a  trench  and  another 
was  to  repair  the  pavement— private  indi- 
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vidnals — it  would  be  important  that  they 
should  have  somebody,  such  as  a  surveyor, 
to  see  that  the  work  was  properly  done,  it 
is  to  the  benefit  of  both  parties  that  the 
work  should  be  properly  done.  The  char^ 
of  10  per  cent,  for  supervision,  I  take  it, 
includes  also  surveyor's  expenses,  which,  as 
between  individuals,  would  be  chared  like 
a  surveyor's  or  architect's  expenses.  Whether 
10  per  cent,  is  a  reasonable  sum  I  have  not 
yet  decided,  but  I  think  they  are  entitled 
to  charge  a  sum  for  supervision.  If  10  per 
cent,  is  agreed  on  as  a  reasonable  sum,  I 
think  they  may  properly  charge  that.  I 
propose  to  leave  open  really  the  question  of 

auantum  with  regard  to  the  balance.  I 
[link  I  have  expressed  my  view  of  the  law. 
The  matter  is  important  to  both  parties, 
and  most  likely  tne  parties  would  like  to 
have  a  case  stated  in  order  that  they  niight 
have  a  decision  of  the  court  on  that  point. 

E.  A.  Jelf  {Courthope  Munroe  with  him) 
for  the  appellants.— The  question  in  this 
case  is,  Wnether  the  local  authority  when 
they  break  up  streets  for  the  convenience 
of  the  water  company,  are  entitled  to  charge 
the  water  company  not  only  the  cost  of  the 
work  done  by  them,  but  also  the  cost  of 
the  superintendence  of  such  work?  The 
respondents  here  cannot  charge  the  costs  of 
any  supervision  under  s.  114  of  the  Metro- 
polis Local  Management  Act,  1855.  If  the 
water  company  themselves  did  the  work,  the 
respondents,  as  the  local  authority,  would 
still  have  to  superintend  the  work.  That  is 
part  of  their  duty  as  the  local  authority, 
and  the  cost  of  doing  it  ought  not  to  be 
thrown  upon  the  appellants.  There  is  no 
power  to  make  this  charge  under  the  Water- 
works Clauses  Act  1847,  and  in  practice 
this  charge  has  not  oeen  made  at  all,  though 
it  is  not  contended  that  it  is  allowed  under 
the  Metropolis  Local  Management  Act,  1855. 
He  referred  to  Vestry  of  St.  Luke's  v.  North 
Metropolitan  Tramways  Co,,  [1886]  1 Q.  B.  D. 
760 ;  50  J.  P.  806.  The  question  there  was. 
Whether  the  local  authority  were  entitled 
to  superintend  under  s.  28  of  the  Tramways 
Act,  1870 1  He  also  referred  to  Waltham- 
stow  Local  Board  v.  Staines,  [1891]  2  Ch.  606. 
There  it  was  attempted  to  include  in  an 
apportionment  of  paving  expenses  the 
cost  of  legal  expenses  and  collection. 
Ijndley,  L.J.,  saia  in  his  judgment:  "I 
think  it  is  not  clear  that  the  respondents 
are  entitled  to  add  to  the  actual  expenses 
of  the  works  the  particular  items  com- 
plained of." 

Morton  Smith,  for  the  respondents. — 
Those  cases  were  decided  upon  Acts  which 
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did  not  refer  to  the  metropolis.  Up  to 
1855  the  water  compiny  had  no  right  to  do 
this  work  themselves.  Under  Michael 
Angelo  Tavlor*s  Act,  the  local  authority 
were  bound  to  do  the  work  and  employ  a 
contractor,  and  thev  were  entitled  to  recover 
all  the  expenses  they  were  put  to.  That 
word  "expenses'*  m  the  Metropolitan 
Management  Acts  is  not  affected  or  cut 
down  by  the  Waterworks  Clauses  Act,  1847, 
which  was  passed  in  order  to  avoid  putting 
the  same  section  in  each  of  the  bills  of  the 
water  companies.  Under  s.  114  of  the 
Metropolis  Local  Management  Act,  1855, 
the  respondents  are  entitled  to  charge  these 
expenses.  These  expenses  are  onlv  the  ex- 
penses of  the  superintendence  of  the  work. 
They  do  not  include  the  general  staff  or 
establishment  charges  of  the  local  authority. 
[He  was  stopped  by  the  court.] 

Lord  Alveestone,  C.J.— This  case  de- 
pends really  almost  entirely  on  the  question 
of  fact.  It  depends  upon  the  construction  of 
s.  114  of  the  Metropolis  Local  Management 
Act,  1855.  I  think  there  is  no  doubt  that 
under  Michael  Angelo  Taylor's  Act  the 
vestry  were  entitled  to  get  all  charges  and 
expenses  attending  the  same.  That  would 
cover  the  expenses  of  their  men's  time 
and  proper  superintendence.  The  Water- 
works Clauses  Act,  1847,  docs  not  apply  to 
the  metropolis— I  mean  for  this  purpose — 
because  it  does  not  exempt  for  this  purpose 
the  companies,  whatever  they  are,  from 
bein^  liable  under  the  Act  then  already 
existing,  that  would  be  Michael  Angelo 
Taylor's  Act  before  the  Metropolis  Local 
Management  Act  of  1855,  and  b.  114  after- 
wards. At  the  time  the  Waterworks  Clauses 
Act  was  passed  in  the  year  1847,  Michael 
Angelo  Taylor's  Act  was  in  force.  Now, 
when  the  Act  of  1855  was  passed,  the  lan- 
guage is  that  of  s.  114.  Mr.  Jelf  has  argued 
very  fairly  and  strenuously  that  the  words 
"  the  expenses  of  filling  such  ground  and  of 
making  good  the  pavement  or  soil  so  broken 
up  or  opened  shall  be  repaid  on  demand  to 
the  vestry  or  board  by  such  company  or 
person,"  mean  the  expenses  of  the  work 
actually  done  and  do  not  mean  the  expenses 
of  the  superintendence  of  the  work.  It 
seems  to  me  that  it  really  is  a  question  of 
fact,  and  if  the  magistrate  is  of  opinion, 
as  he  is  in  this  case,  that  this  is  really  part 
of  the  expenses  of  doing  the  work,  it  is  that 
which  the  local  authority  are  entitled  to 
recover.  Now  the  magistrate  has  put  it  in 
this  way :  "  The  question  is  really  as  to 
whether  that"— that  is  the  ten  per  cent.—- of 
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course,  he  has  not  given  them  the  ten  per 
cent— that  has  to  be  ascertained — "  is  pirt 
of  the  expenses  in  making  good  the  pave- 
ment. If  two  persons  were  to  arrange  that 
one  was  to  dig  a  trench  and  another  was  to 
repair  the  pavement — private  individuals  -: 
it  would  De  important  that  they  should 
have  somebody,  such  as  a  surveyor,  to  see 
that  the  work  is  properly  done.  It  is  to  the 
benefit  of  both  parties  that  the  work  should 
be  properly  done.  The  charge  of  ten  per 
cent,  for  supervision,  I  take  it,  includes  also 
surveyor's  expenses,  which,  as  between 
individuals,  would  be  charged  like  a  sur- 
veyor's or  architect's  expenses.  Whether 
ten  per  cent,  is  a  reasonable  sum  I  have  not 
yet  decided,  but  I  think  they  are  entitled  to 
charge  a  sum  for  supervision."  It  seems  to 
me  that  dealing  with  this  matter  in  this 
section  in  a  practical  way,  and  assuming 
they  were,  as  1  think  they  were,  entitled  to 
this  charge  under  Michael  Anselo  Taylor's 
Act,  what  the  Metropolis  Local  Management 
Act  has  said  is  that  the  expenses  of  filling 
in  the  ground  and  making  it  ^ood  shall  be 
allowed.  I  agree  with  the  view  taken  by 
the  learned  magistrate  that  it  vras  a  fair  and 
reasonable  charge,  for  seeing  that  that  work 
was  properly  done,  either  by  the  contractor 
by  whom  it  is  done  or  by  their  own  men,  if 
they  choose  to  employ  their  own  men.  That 
is  a  charge  which  comes  within  the  words 
"  expenses  of  filling  in  such  ground  and 
making  it  good."  I  think  the  learned  ma^s- 
trate  was  right  upon  the  questions  which 
were  left  to  him  to  be  ascertained  as  to  it 
being  a  proper  char^ ;  and  therefore  this 
appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I 
suppose  the  reasons  why  the  city  of  West- 
minster employ  contractors  to  do  this  work 
is  that  they  think  it  will  be  more  cheaply 
and  better  done  by  persons  whose  regular 
business  it  is  than  by  their  own  workmen 
Then  if  that  be  so,  I  should  have  thought 
that  it  follows  almost  as  a  matter  of  course 
that  according  to  the  general  principles  of 
human  nature  and  of  experience  in  matters 
of  this  kind,  nobody  in  his  senses,  if  he  was 
having  the  work  done  for  himself,  would 
think  of  giving  a  contractor  a  free  hand  and 
allowing  nim  to  do  the  work  without  any 
counteracting  influence  or  supervision  to  see 
that  it  was  properly  done.  If  a  man  builds 
«  house  and  employs  a  contractor  to  do  it  he 
is  sure  to  employ  a  clerk  of  the  works  also 
to  act  as  a  kind  of  watch  dog  over  the 
contractor ;  and  when  he  comes  to  ask  him- 
self how  much  his  house  has  cost  him,  and 
what  has  been  the  expense  of  building  the 
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house,  he  certainly  would  throw  in  the 
wages  of  the  person  employed  and  reason- 
ably employed  to  check  the  contractor  and 
see  that  his  work  was  properly  done.  On 
those  grounds  it  seems  to  me  it  is  a  reason- 
able uing  to  say  that  the  expense  of  such 
necessary  and  reasonable  superintendence 
is  part  of  the  cost  or  expense  of  filling  in  the 
ground  and  making  good  the  pavement  and 
soon. 


COURT  OF  APPEAL. 


March  29,  1904. 
BusHELL  V,  Hammond  and  Others. 


Kennedy,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  one  must  look  at  it 
as  a  reasonable  question  as  to  whether  this 
should  be  included  under  the  head  of 
expenses.  Now,  expenses  cannot  really 
mean  the  expenses  of  merelv  filliujg  in  the 
ground,  and  the  expenses  of  making  good 
the  pavement  or  soil,  merely  as  manual 
acts.  It  includes  surely  a  degree  of  super- 
vision and  skilled  supervision,  which,  look- 
ing at  the  nature  of  the  work,  the  work 
requires ;  and  if  it  has  been  honestly  ex- 
pended, the  payment  so  made,  and  which  is 
now  sought  to  be  charged  by  way  of  super- 
vision, seems  to  me  to  be  which  is  reasonaole 
and  the  learned  magistrate  has  expressed  it 
to  be  so,  looking  at  the  particular  work. 

Appeal  dismMsed. 

Solicitors  for  the  appellants  :  Thompson 
h  Debenhams. 

Solicitors  for  the  respondents :  Allen  k 
Sons. 


Licensing  Acts  —  Renewal  of  license- 
Alteration  of  premises  —  Closing  of 
back  entrance  —  "  Part  of  premises 
where  intoxicating  liquor  is  sold  or 
consumed" — Power  ot  licensing  jus- 
tices—Licensing Act,  1902  (2  Edw.  7, 
c.  28X  s.  11  (4). 

Upon  an  application  for  the  renewal  of  a 
license^  the  licensing  justices  ordered 
that  a  ha^k  entrance  leading  to  a  pas- 
sage on  the  licensed  premises  should  he 
closed.  It  UHJU  proved  that  no  intoxi- 
cating liquor  was  sold  at  or  near  the 
back  entrance  or  in  the  passage^  and  no 
evidence  was  given  that  any  intoxi- 
cating liquors  toere  consumed  at  the 
bach  entrance  or  in  the  passage^  but  it 
VKis  admitted  that  there  uhu  nothing  to 
prevent  such  consumption. 

Held,  that  the  licensing  justices  had  juris- 
diction^ under  «.  11  (4^  of  the  Licensing 
Actj  1902,  to  order  the  closing  of  the 
entrance^  although  it  urns  not  in  that 
part  of  the  premises  where  intoxicating 
liquor  was  sold  or  consumed. 

Decision  of  the  High  Court  of  Justice^ 
Kin^s  Bench  Division  (Lord  Alver- 
stone,  L.O.J.,  Wills  and  Chan- 
NELL,  JJ.)  (reported  67  J.  P.  409), 
affirmed. 


Appeal  of  the  appellant  from  the  judg- 
ment of  the  High  tfourt  of  Justice,  King^ 
Bench  Division  (Lord  Alverstone,  L.C.J., 
Wills  and  Channell,  JJ.),  upon  the  fol- 
lowing case  stated  by  the  court  of  quarter 
sessions  for  the  eastern  division  of  the 
county  of  Kent. 

The  following  facts  were  proved  or  ad- 
mitted : 

The  appellant  is  the  tenant  of  the 
"Coach  and  Horses'*  public-house,  in  the 
borough  of  Ramsgate,  and  was  on  February 
11th,  1903,  being  the  date  of  the  annual 
general  licensing  meeting  for  the  said 
borough,  the  holder  of  a  full  license  for  the 
sale  of  intoxicating  liquors  at  the  said 
public-house.  The  said  license,  unless  re- 
newed at  the  said  annual  general  licensing 
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meeting  or  an  adjournment  thereof,  would 
have  expired  upon  April  5th,  1903. 

The  apjjellant  applied  at  the  said  annual 
general  licensing  meeting  for  a  renewal  to 
Eim  of  the  said  license,  and  on  the  said 
application  being  made  the  licensing  jus- 
tices required  a  plan  of  the  said  premises 
to  be  produced  before  them  and  deposited 
with  their  clerk,  pursuant  to  the  provisions 
of  the  Licensing  Act,  1902,  s.  11  (4).  A 
copy  of  the  said  plan  is  annexed  to  and 
forms  part  of  this  case. 

At  the  adjourned  general  licensing  meet- 
ing for  the  said  borough,  held  on  March 
9th,  1903,  the  said  licensing  justices  re- 
newed the  said  license  to  the  appellant, 
and  on  renewing  the  same,  the  respon- 
dents, being  the  majority  of  the  said  jus- 
tices, did  by  order  direct  that  the  appel- 
lant should  within  one  month  from  the 
date  of  the  said  order  cause  the  back 
entrance  to  Chapel  Passage,  marked 
"  entrance  in  question  "  on  the  said  plan, 
to  be  closed  by  a  substantial  gate,  with 
a  lock,  the  key  of  the  same  to  be  kept 
either  by  the  licensee  or  by  the  owners  of 
the  premises,  the  gate  not  to  be  opened 
except  for  the  purpose  of  delivering  beer, 
coals,  or  other  goods  where  necessary,  or 
for  private  use  by  the  tenant  or  his  house- 
hold only,  and  that  all  lamps,  notices, 
or  boards  describing  this  entrance  as  a 
back  way  or  entrance  to  a  licensed  house 
should  be  removed,  and  an  undertaking 
given  to  the  justices  that  the  entrance  in 
question  should  not  be  used  for  customers, 
but  only  in  the  manner  stated  above.  A 
copy  of  the  order  is  annexed  to  and  forms 
part  of  this  case. 

The  appellant  appealed  to  the  court  of 
quarter  se&sions.  A  copy  of  the  notice  of 
appeal  is  annexed  to  ana  forms  part  of  this 
case. 

On  the  hearing  of  the  said  appeal  it  was 
proved  before  us  that  intoxicatmg  liquor 
was  sold  and  consumed  in  that  paH  of  the 
said  premises  which  is  marked  "bar," 
"  public  bar,"  "  private  bar,"  "  bar  parlour," 
and  "club-room"  on  the  said  plan,  but 
that  no  intoxicating  liquor  "was  sold  at  or 
near  the  said  back  entrance  or  in  the  pas- 
sage leading  thereto,  or  on  any  part  of 
the  said  premises  other  than  the  part  so 
marked  as  aforesaid.  No  evidence  was 
given  that  any  intoxicating  liquors  sold 
on  the  premises  were  consumed  at  the 
back  entrance  or  in  the  passajge  leading 
thereto,  or  on  any  part  of  tne  said  premises 
other  than  the  [lart  so  marked  as  aforesaid, 
but  it  was  admitted  that  there  was  nothing 
to  prevent  such  consumption,  and  that  the 
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said  back  entrance  and  passage  were  in 
fact  used  by  customers  for  the  purpose  of 
entering  ana  leaving  the  premises. 

It  was  proved  before  us  that  it  entailed 
extra  work  on  the  police  to  exercise  the 
supervision  necessary  to  secure  the  proper 
conduct  of  the  business  carried  on  on  the 
premises  in  question  so  long  as  the  said 
back  entrance  remained  unclosed. 

It  was  contended  by  the  appellant  that 
the  respondents  had  no  jurisdiction  to 
make  tlie  said  order  on  the  grounds 
that  (1)  the  closing  of  the  said  entrance 
in  the  manner  aforesaid  was  not  an  altera- 
tion within  the  meaning  of  the  said  Act, 
and  (2)  that  it  was  not  an  alteration  in 
that  part  of  the  premises  where  intoxicating 
liquor  is  sold  or  consumed. 

It  was  contended  for  the  respondents  that 
thev  had  jurisdiction  to  make  tne  said  order. 

The  court  of  Quarter  sessions  unani- 
mously held  that  the  order  appealed  from 
was  reasonable  if  it  was  within  the  power 
of  the  justices  to  make  the  same,  ana  they 
held  hy  a  majority  that  the  respondents 
had  jurisdiction  under  and  by  virtue  of  the 
said  Act  to  make  the  said  order,  and  then 
accordingly  dismissed  the  appeal  subject  to 
this  case. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether,  upon  the 
facts  stated^  the  respondents  had  jurisdic- 
tion to  make  the  said  order. 

If  the  court  shall  be  of  opinion  that  the 
rei«)ondente  had  such  jurisoiction,  then  our 
order  dismissing  the  said  appeal  is  to  stand, 
but  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  appeal  is  to  be  allowed 
and  the  said  order  quashed. 

W.  L.  Selpe, 
Chairman. 

The  Divisional  Court  held  that  the  jus- 
tices had  jurisdiction  under  s.  11  (4)  of  the 
Licensing  Act,  1902,  to  order  the  closing 
of  the  entrance  although  no  intoxicating 
liquors  were  sold  or  consumed  at  such 
entrance  or  in  the  passage  leading  thereto. 

By  the  Licensing  Act,  1902  (2  Edw.  7, 
c.  28),  8.  11  (4):  "On  any  application  for 
the  renewal  of  a  license  for  the  sale  by 
retail  of  intoxicating  liquors  to  be  con- 
sumed on  the  premises,  the  licensing  jus- 
tices may  require  a  plan  of  the  premises  to 
be  produced  before  them  and  to  be  de- 
posited with  their  clerk,  and,  on  renewing 
any  such  license,  they  may  by  order  direct 
that,  within  a  time  fixed  by  the  order,  such 
alterations  as  they  think  reasonably  neces- 
sarjr  to  secure  the  proper  conduct  of  the 
business  shall  be  made  in  that  part  of  the 
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premises  where  intoxicating  liauor  is  sold 
or  consumed,  but  any  such  order  shall  be 
subject  to  an  aj^peal  to  a  court  of  quarter 
sessions,  as  provided  by  the  Alehouse  Act, 
1828,  and,  it  any  such  order  for  structural 
alteration  is  made  and  complied  with,  no 
further  requisition  for  the  structural  altent- 
tion  of  the  premises  shall  be  made  within 
the  next  five  years.  If  the  licensed  person 
makes  default  in  complying  with  any  such 
order,  he  shall,  on  summary  conviction,  be 
liable  to  a  fine  not  exceeding  twenty 
shillings  for  every  day  during  which  the 
default  continues." 

J.  Eldon  Bankes,  K.C.,  and  G.  F.  Holder, 
for  the  appellant.  —  The  justices  had  no 
jurisdiction  to  order  the  closing  of  the 
entrance  in  question.  Section  11  (4}  of  the 
Licensing  Act,  1902,  only  gives  the  justices 
power  to  order  alterations  in  that  part  of 
the  premises  where  intoxicating  liquor  is 
sold  or  consumed,  and  it  was  proved  that 
no  intoxicating  liauor  was  sold  or  con- 
sumed at  or  near  tne  entrance  in  question 
or  in  the  passage  leading  thereto.  Sub- 
section (2)  of  s.  11  shows  that  the  statute 
draws  a  distinction  between  the  part  of  the 
premises  used  for  drinking  and  tne  part  not 
so  used,  and  this  entrance  does  not  fall 
within  sub-8.  (4). 

Dkkmt,  K.C.,  and  J.  W.  W.  Weigall,  for 
the  respondent  justices,  were  not  called 
upon  to  argue. 

Collins,  M.R— This  is  an  appeal  from 
the  judgment  of  the  Divisional  Court  upon 
a  special  case  stated  by  the  East  E^nt 
Quarter  Sessions,  and  the  question  raised  is 
whether  the  licensing  justices  had  jurisdic- 
tion under  s.  11  (4)  of  the  Licensing  Act, 
1902,  to  order  a  certain  alteration  to  be 
made  in  licensed  premises  upon  an  applica- 
tion for  a  renewal  of  the  license.  The 
justices  required  a  plan  of  the  premises  to 
be  produced,  as  they  had  power  to  do,  and 
Uie  plan  showed  that  there  was  a  means  of 
access  to  the  premises  from  a  back  street, 
through  an  open  passage,  as  well  as  the 
front  entrance  in  the  main  street  The 
justices,  upon  renewins^  the  license,  made 
an  order  which  involved  the  least  alteration 
and  the  smallest  inconvenience  to  the  occu- 
pier. Instead  of  making  a  more  drastic  order, 
they  ordered  the  appellant  not  to  allow  the 
back  entrance  to  be  used  except  for  the  pur- 
pose of  delivering  goods,  and  for  the  private 
use  of  the  appellant  himself  and  his  house- 
hold. It  is  said  that  the  justices  had  no 
jurisdiction  to  make  that  order.  The  court 
of  quarter  sessions  thought  the  order  was 
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reasonable,  and  that  it  was  within  the 
jurisdiction  of  the  justices,  and  they  dis- 
missed the  app^l  ag^ainst  it,  subject  to  this 
special  case.  The  Divisional  Court  upheld 
the  decision  of  the  quarter  sessions.  Sec- 
tion 11  (4)  of  the  Licensing  Act,  1902,  is  as 
follows.  [The  Mastbb  of  the  Rolls  read 
the  sub -section,  Mipm.']  In  order  to  under- 
stand that  sub-section  it  is  necessary  to 
look  at  the  whole  section.  The  side-note 
(which  does  not  form  part  of  the  statute)  is 
"Control  of  justices  over  structure  of 
licensed  premises.**  Sub-s.  (1)  provides 
that  a  person  intending  to  apply  for  a  new 
license  shall  deposit  with  the  clerk  to  the 
licensingjusticesa  plan  of  the  premises  in 
respect  of  which  tne  application  is  to  be 
made.  By  sub-s.  (2)  :  "  Any  alteration  in 
any  licensed  premises  for  the  sale  by  retail 
of  intoxicating  liquors  to  be  consumed 
thereon,  which  gives  increased  facilities  for 
drinking,  or  conceals  from  observation  any 
part  of  the  premises  used  for  drinking,  or 
which  affects  the  communication  between 
the  part  of  the  premises  where  intoxicating 
liquor  is  sold  and  any  other  part  of  the 
premises  or  any  street  or  other  public  way. 
shall  not  be  made  without  the  consent  of 
the  licensing  justices  .  .  .  ;  and,  if  any 
such  alteration  is  made,  save  under  the 
order  of  some  lawful  authority,  without 
such  consent  as  aforesaid,  a  court  of  sum- 
mary jurisdiction,  on  complaint,  may  by 
order  declare  the  license  to  oe  forfeited,  or 
direct  that,  within  a  time  fixed  by  the 
order,  the  premises  shall  be  restored  to 
their  original  condition."  Sub-s.  (3)  deals 
with  the  rights  of  owners  where  a  license  is 
forfeited  under  the  section.  Then  follows 
sub-s.  (4),  iupra.  The  mischief  which  the 
legislature  desired  to  control  was  the  doing 
or  allowing  of  something  which  would  give 
increased  facilities  for  drinking,  or  which 
would  conceal  from  observation  any  part  of 
the  premises  used  for  drinking,  or  which 
would  aifect  the  communication  between 
the  part  of  the  premises  where  intoxicating 
liquor  was  sold  and  any  other  part  of  the 
premises  or  any  street  or  public  way.  I 
think  it  is  clear  that  that  mischief  existed  in 
the  present  case.     In  my  ojiinion  sub-s  (4) 

SLves  the  justices  power  to  impose  as  a  con- 
ition  to  granting  a  renewal  of  a  license 
that  which  they  might  order  to  be  done, 
under  sub-s.  (2),  where  there  is  a  license 
subsisting.  One  of  the  things  they  may 
order  under  sub-s.  (2)  is  the  refraining  from 
making  any  alteration  in  the  means  of 
access  to  the  licensed  premises  ;  and,  in  my 
opinion,  when,  under  sub-s.  (4),  they  con- 
sidered what  alterations  they  would  require        t 

2  B  2DigitizedbyJk|»^^^lC 


THE   JUSTICE   OF   THE   PEACE. 


BusHELL  V,  Hammond  and  Others. 

as  a  condition  to  renewing  the  license,  they 
were  justified  in  dealing  with  the  means  of 
access  to  the  premises.  I  therefore  come 
to  the  conclusion  that  the  justices  were 
acting  within  their  jnrisdiction  in  making 
the  order  which  they  have  made  in  this  case. 
The  appeal  must  therefore  be  dismissed. 

RoMER,  L,J. — I  concur. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
Appeal  dismissed. 

Solicitors  for  the  appellant  :  Speechly, 
Mum  ford  and  Craig,  tor  Edward  Wotton, 
Ramsgate. 

Solicitors  for  the  respondents :  Kin^ford, 
Dorraan  &  Co.,  for  A.  B.  Burrows,  Bams- 
gate. 
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April  20,  21,  22,  1904. 

WiLUAMS  AND  OTHERS  V.  NoRTH's  NAVI- 
GATION Collieries  (1889),  Limited. 

Master  and  servant— Tnick  Acts— Wages — 
Judgment  debt— Set-off— Truck  Act, 
1831  (1  &  2  Will.  4,  c.  37),  ss.  3,  9. 

The  deduction  by  an  employer  of  the  anwunt 
of  a  jiidgment  debt  due  to  him  from  a 
workma/nfrom  the  vtaaes  of  the  workman 
is  not  made  illegal  by  the  Truck  AcL 
1831. 

Appeal  by  the  defendants  from  an  order 
of  fiuGKNiLi^  J.,  granting  an  interim  in- 
junction until  the  trial  of  the  action. 

The  plaintiffs  were  six  miners  who  were 
in  the  employment  of  the  defendants. 
Under  their  written  contract  of  service  the 
men  could  not  absent  themselves  from  work 
without  giving  notice.  The  plaintiffs  and 
other  workmen  on  December  22nd,  1903, 
absented  themselves  from  work  without 
leave  and  without  having  given  notice.  The 
defendants  thereupon  took  out  summonses 
against  them  before  a  court  of  summary 
jurisdiction  under  s.  4  of  the  Employers  and 
Workmen  Act,  1876,  claiming  damages  for 
having  wrongfully  absented  themselves  from 
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their  service  on  December  22nd,  1903,  in 
breach  of  their  contract  of  employment. 
The  magistrates  made  an  order  against  each 
of  the  plaintiffs  for  the  payment  of  30ff.  by 
way  of  damages,  to  be  payable  by  three 
fortnightly  instalments  of  lOs.  each,  upon 
dates  on  which  the  plaintiffs'  fortnightly 
wages  were  payable,  in  paying  the  plain- 
tiffs their  wages  on  the  nrst  of  these  dates 
the  defendants  deducted  therefrom  the  sum 
of  10s.  in  each  case.  On  February  1st  the 
plaintiffs  brought  this  action  to  recover  the 
sums  of  lOs,  so  deducted  from  their  wages, 
for  a  declaration  that  such  deductions  were 
illegal,  and  for  an  injunction  to  restrain  the 
defendants  from  making  any  further  deduc- 
tions from  the  wages  which  might  thereafter 
become  due. 

On  an  application  to  Bucknill,  J.,  at 
chambers,  it  was  contended  that  the  deduc- 
tion was  illegal  under  the  Truck  Acts,  and 
the  learned  judge  granted  an  interim 
injunction  to  restram  the  defendants 
from  making  such  deductions  in  future, 
until  the  trial  of  the  action. 

The  defendants  appealed. 

The  case  came  on  tor  hearing  as  an  inter- 
locutory appeal  before  Collins,  M.Rj  and 
Romer,  L.  J.,  but  the  court  were  of  opinion 
that  the  case  was  not  one  which  could 
properly  be  dealt  with  as  an  interlocutory 
matter  by  two  judges,  and  it  was  arranged 
that  the  appeal  should  go  into  the  final  list 
and  that  the  hearing  of  it  should  be  treated 
as  the  trial  of  the  action.  It  was  further 
agreed  that  the  plaintiffs  should  withdraw 
their  claim  for  an  injunction  and  only  ask 
for  a  declaration  that  the  deductions  were 
illegal  as  being  contrary  to  the  Truck  Act 

By  the  Truck  Act,  1831  (1  &  2  Will.  4, 
c.  37) : 

Section  3. — **The  entire  amount  of  the 
wages  earned  by  or  payable  to  any  artificer, 
in  respect  of  anj  laoour  by  him  done,  shall 
be  actually  paid  to  such  artificer  in  the 
current  coin  of  this  realm,  and  not  other- 
wise ;  and  every  pavment  made  to  any  sudi 
artificer  by  his  employer,  of  or  in  respect  of 
any  such  wages,  by  the  delivering  to  nim  of 
goods,  or  otherwise  than  in  the  current  coin 
aforesaid,  except  as  hereinafter  mentioned, 
shall  be  and  is  hereby  declared  illegal,  null, 
and  void." 

Section  9.—"  Any  employer  of  any  artificer 

•  .  .  who  shall,  by  himself  or  by  the 
a^ncy  of  any  other  person  or  persons, 
directly  or  indirectly  enter  into  any  contract 
or  mc^e  any  pavment  hereby  declared 
illegal,  shall  for  the  first  offence  forfeit  a 
sum  not  exceeding  ten  pounds,  and  for  the 
second  offence  any  sum  not  exceeding  twenty 
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pounds  nor  less  than  ten  pounds,  and  in  case 
of  a  third  offence  any  such  employer  shall 
be  and  be  deemed  guilty  of  a  misdemeanor, 
and,  being  thereof  convicted,  shall  be 
punished  by  fine  only,  at  the  discretion  of  the 
court,  so  that  the  fines  shall  not  in  any  case 
exceed  the  sum  of  one  hundred  pounds." 

Fldon  BankeSy  K.C.,  and  Mont<igv>e 
Ltbshy  K.C.  {A.  J,  AskUm  with  them),  for 
the  defendants.  —  The  deduction  is  not 
illegal  under  the  Truck  Acts.  The  Truck 
Act,  1831,  deals  with  the  mode  of  payment 
and  not  with  non-payment  of  wages  or  part 
of  them.  The  object  of  that  Act  as  stated 
in  the  preamble  is  to  prohibit  the  payment 
of  wages  in  goods,  or  otherwise  than  in  the 
current  coin  of  the  realm.  Mere  non-pay- 
ment of  wages  is  not  an  offence  against  the 
Act.  If  the  plaintiffs  are  right,  it  is  as 
much  an  offence  under  s.  3  of  tne  Truck 
Act,  1831,  not  to  pay  anything  as  it  is  to 
pay  in  goods.  The  Truck  Acts  do  not 
come  into  operation  until  the  sum  due  to 
the  workman  has  been  ascertained.  The 
sum  due  is  the  full  amount  less  any  sum 
owing  to  the  employer.  Set-off  always  has 
been  admissible.  Why  should  not  an  em- 
ployer do  that  out  of  court  which  the  court 
will  do  if  he  comes  into  court  ?  The  plain- 
tiffs are  not  entitled  to  a  declaration  that 
the  deductions  are  illegal  as  being  contrary 
to  the  Truck  Act,  1831.  [They  referred  to 
Chaumer  v.  Cummings  (1846),  8  Q.  B.  311 ; 
Archer  v.  James  (1862),  2  B.  &  S.  67  ; 
WUlis  V.  Thorp  (1875),  L.  R.  10  Q.  B.  383 ; 
Smith  V.  WcdUm  (1877),  3  C.  P.  D.  109; 
Redgrave  v.  Kelly  (1889),  54  J.  P.  70; 
Beetham  v.  Crewsdon  (1890),  55  J.  P.  55  : 
Hewlett  V.  Allen  Jl892]  2  Q.  B.  662  ;  [1894] 
A.  C.  383 ;  58  J.  P.  700 ;  Oumer  v.  Hooper 
(1903),  67  J.  P.  406 ;  the  Hosiery  Manu- 
facture (Wages)  Act,  1874  (37  &  38  Vict. 
c.  48),  and  the  Truck  Act,  1887  (60  & 
51  Vict.  c.  46).] 

Eufus  Isaacs,  K.C.,  S.  T.  Bvoms,  K.C, 
and  Bailhache  (J,  Sankey  with  them),  for 
the  plaintiffs. — ^The  question  is  M'hether  an 
employer  is  entitled  to  deduct  from  the 
wages  of  a  workman  a  sum  due  to  himself 
from  the  workman.  The  meaning  of  the 
first  part  of  s.  3  of  the  Tnick  Act,  1831,  is 
that  the  total  amount  of  wages  shall  be 
pttid  in  money,  subject  only  to  the  deduc- 
tions authorised  by  s.  23,  leaving  it  open  to 
the  employer  to  recover  any  legal  cross- 
claim  which  he  may  have  against  the 
workman  by  proceedings  in  the  appro- 
priate court.  In  Hewlett  v.  Allen,  supra, 
BowsN,  L.  J.,  said  ;  "  The  employer  cannot. 
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for  the  purpose  of  compliance  with  the 
statute,  be  both  payer  ana  payee.  To  hold 
otherwise  would  be  to  make  the  legislation 
idle."  Whatever  wages  are  payable  must  be 
paid  in  coin,  and  no  deduction  can  be  made 
unless  authorised  by  the  workman.  The 
case  of  Lamb  v.  Great  Northern  Rail.  Co,, 
[1891]  2  q.  B.  281 ;  56  J.  P.  22,  is  an  instance 
of  deductions  which  may  legally  be  made 
under  the  Truck  Acts  of  1831  and  1887. 
Non-payment  of  wages  is  a  breach  of  a 
statutory  duty  which  gives  rise  to  a  civil 
action  on  the  part  of  a  person  who  has 
suffered  special  damage  through  the  breach 
of  statutory  duty.  Tne  entire  wa^  must 
be  paid  in  cash,  and  any  deductions  not 
authorised  by  the  workman  are  illegal. 
[They  also  referred  to  Oumer  v.  Hooper, 
supra ;  Pillar  v.  lAynvi  Coal  and  Iron  Co, 
(1869),  L.  R.  4  C.  P.  752  ;  Ex  parte  Cooper 
(1884X  26  Ch.  D.  693;  Gwdd  v.  Haynes 
(1890),  54  J.  P.  405.] 

Bankes,  K.C.,  in  reply. 

Cur,  adv.  vult, 

April  22. 

Collins,  M.R— This  is  an  appeal  from 
an  order  made  by  Bucknill,  J.,  at 
chambers,  whereby  he  granted  an  inter- 
locutory injunction  in  an  action  brought  by 
workmen  against  their  employers  for  non- 
payment in  full  of  certain  wases  alleged  to 
oe  due  to  them.  The  plaintiffs  sought  to 
recover  the  amount  of  certain  deductions 
which  had  been  made  in  the  payment  of 
those  wages,  and  they  claimed  a  declaration 
that  such  deductions  were  illegal  and  an 
injunction  to  restrain  the  defendants  from 
making  any  further  deductions  of  the  same 
kind.  When  the  case  first  came  before 
RoMER,  L.J.,  and  myself  as  an  interlocutory 
matter,  we  came  to  the  conclusion  that  it 
cou]d  not  be  conveniently  dealt  with  in  that 
way,  and,  if  it  were  so  dealt  with,  it  could 
only  be  by  dischargin£[  the  imunction  and 
leaving  tne  real  question  in  the  case  to  be 
determined  at  the  trial.  Both  parties,  how- 
ever, were  desirous  that  this  court  should 
deal  with  the  merits  of  the  case  as  a  whole, 
and  it  was  accordingly  arranged  to  treat  the 
case  as  a  final  appeal  and  to  let  it  come  on 
when  the  full  court  was  sitting.  To  brine 
about  that  result  the  plaintiffs  were  obligea 
to  throw  over  the  greater  part  of  their 
suggested  form  of  action,  and  to  confine 
themselves  to  claiming  a  declaration  by  the 
court  on  the  question  which  both  parties 
desired  to  have  decided,  namely,  whether  a 
set-off  against  wages  insisted  on  by  an  em- 
ployer at  the  time  of  the  payment  of  wages 
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was  a  violation  of  the  Truck  Act,  1831. 
The  court  felt  that  there  would  be  a  diffi- 
culty in  making  the  declaration  which  the 
plaintiffs  asked  for,  even  though  they  should 
De  of  opinion  that  such  a  set-off  was  a  viola- 
tion ot  the  statute,  because,  even  in  the 
view  of  the  plaintiffs  who  asked  for  it,  the 
declaration  would  not  be  ancillary  to  the 
putting  in  suit  of  any  legal  right.  But  with 
a  view  to  meet  the  pressure  which  was  put 
on  us  by  both  sides  rather  than  from  an 
opinion  that  the  case  could  satisfactorily  be 
dealt  with  by  making  such  a  declaration,  we 
agreed  to  hear  the  case  and  determine  it,  as 
far  as  possible,  on  its  merits.  The  question 
arises  m  this  way.  The  employers  had  a 
ground  of  complaint  against  the  workmen 
in  respect  of  a  breach  of  the  contract  be- 
tween them,  which  gave  the  employers  a 
remedy  sounding  in  oamages.  This  remedy 
they  put  in  suit,  as  they  were  entitled  to  do, 
under  the  Employers  and  Workmen  Act, 
1875,  before  a  court  of  summary  jurisdiction. 
The  magistrates  gave  judgment  against  each 
of  the  workmen  for  an  amount  of  30«.,  pay- 
able by  fortnightly  instalments,  and  by  tneir 
order  they  appointed  as  the  dates  for  pay- 
ment days  which  coincided  with  the  usual 
days  for  the  payment  of  the  men's  wages. 
On  the  next  occasion  when  the  wages  came 
to  be  paid,  the  employers  set-off  the  sum  of 
10«.,  which  by  the  exigency  of  the  judgment 
of  the  magistrates  was  payable  to  them  by 
each  of  the  workmen  on  that  day,  against 
the  sum  which  was  payable  by  them  as 
wages  to  each  of  the  workmen.  It  is  alleged 
that  this  was  a  violation  of  the  Truck  Act, 
1831,  notwithstanding  the  fact,  which  the 
plaintiffs'  counsel  were  compelled  to  admit, 
that  under  the  terms  of  the  Act  the  very 
sum  which  it  was  said  to  be  a  violation  of 
the  Act  for  the  employers  to  retain^  could 
have  been  set-off  by  the  employers  m  pro- 
ceedings instituted  by  the  workmen  to 
recover  wages  due  to  them.  Although  the 
legislature  intervened  to  allow  this  nght  of 
set-off,  still  it  was  alleged  that  an  offence 
was  committed  if  an  employer  having  this 
legal  right  of  set-off  availed  himself  of  it  at 
the  time  when  he  paid  the  men  their  wages, 
though  he  could,  by  authority  of  the  statute, 
avail  himself  of  it  next  day  in  proceedings 
by  the  workmen  to  recover  their  wages.  I 
do  not  think  that  anything  ought  to  be 
treated  as  an  offence  in  this  country  under 
a  statute  unless  the  statute  has  clearly  con- 
stituted it  an  offence.  Now,  has  the  Truck 
Act,  1831,  constituted  it  an  offence  for  an 
employer  to  withhold  from  a  workman  on 
payment  of  his  wages  an  amount  in  respect 
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of  which  he,  the  employer,  has  a  legal  right 
of  set-off  against  the  workman,  namely,  die 
amount  of  a  judgment  obtained  by  him 
against  the  workman?  The  Truck  Act, 
1831,  has  been  considered  in  many  cases, 
and  it  has  been  emphasised  that  its  object 
is  what  is  expressea  in  its  title  and  pre- 
amble. It  is  intituled  ''An  Act  to  prohibit 
the  payment  in  certain  trades  of  wages  in 
goods  or  otherwise  than  in  the  current  coin 
of  the  realm."  The  preamble  is:  "Whereas 
it  is  necessary  to  prohibit  the  payment  in 
certain  trades  of  wages  in  goods  or  other- 
wise than  in  the  current  coin  of  the  realm." 
This,  therefore,  is  the  main  end  and  object 
of  the  Act.  Section  1  provides  that  in  all 
contracts  for  the  hire  of  any  artificer  the 
wages  shall  be  made  payable  in  the  current 
coin  of  the  realm  and  not  otherwise.  That 
clearly  gives  effect  to  the  main  object, 
namely,  the  prohibition  mentioned  in  the 
preamble.  Then  s.  2  provides  that  the 
contract  must  not  contain  any  stipulations 
as  to  the  manner  in  which  wages  shall  be 
expended.  That  is  another  provision  giving 
effect  to  the  same  main  end.  Then  comes 
s.  3,  the  section  with  which  we  have  to  deal 
in  this  case.  It  provides  as  follows :  [his 
lordship  read  the  section  (supra)  and  con- 
tinued]. It  is  sought  by  the  plaintiffs  to 
get  out  of  the  terms  of  that  section  that 
which  appears  to  me,  having  regard  to  its 
place  in  the  series  of  sections,  not  to  be 
contained  in  it,  namely,  an  absolute  obliga- 
tion on  the  employer,  whether  he  has  a  set- 
off or  not,  to  pay  the  workman  the  whole 
amount  of  the  nominal  sum  which  but  for 
any  such  set-off  would  be  payable  as  wages. 
It  is  said  that  a  failure  to  do  that  is  con- 
trary to  the  provisions  of  the  Act.  When 
the  words  of  tne  section  are  looked  at,  they 
seem  to  me  merely  to  constitute  a  provision 
calculated  to  carry  out  the  central  purpose 
of  the  Act,  namely,  that  wages  should  not 
be  paid  otherwise  than  in  money.  They 
deal  with  the  mode  of  payment,  not  with 
the  amount  to  be  paid.  The  section  seems 
to  point  to  the  possibility  of  the  employer 
not  being  bound  to  pay  the  whole  amount 
of  the  wages  earned  by  the  workman,  for  it 
spes^s  of  the  amount  of  the  wages  earned 
by  "  or  payable  to  "  any  artificer.  We  ought 
not  to  overlook  the  words  "  or  payable  to." 
They  seem  to  me  to  show  what  the  legisla- 
ture had  in  view.  First,  it  has  to  be  ascer- 
tained what  the  amount  of  the  obligation  of 
the  employer  to  the  workman  is— what  sum 
he  has  to  pay  for  wages.  That  is  spoken  of 
as  "wages  earned  by  or  payable  to"  the 
workman.  When  that  amount  has  been 
ascertained,  the  section  provides  how  it  shall 
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be  paid,  namely^  in  current  coin  of  the  realm 
and  not  otherwise.  That  seems  to  me  to  be 
prima  facie  the  natural  meaning  of  the 
section.  But  the  matter  does  not  stand 
there.  Section  4  provides  that  the  workman 
may  recover  from  his  employer  in  the 
manner  by  law  provided  for  the  recovery  of 
servants'  wages,  or  by  any  other  lawful 
ways  and  means,  the  whole  or  so  much  of 
the  wages  earned  by  him  as  shall  not  have 
actually  been  paid  to  him  in  current 
coin  of  the  realm,  thus  showing  that  the 
legislature  contemplated  the  recovery  of  the 
wages  bv  the  workman  in  a  civil  proceeding 
in  which  vrima  facie  the  employer  would 
be  entitled  to  set-off  agsdnst  the  workman 
such  a  debt  as  that  here  in  question,  and  to 
the  extent  of  that  debt  the  workman  could 
not  recover  the  wages.  Then  we  come  to 
s.  5,  which  expressly  deals  \(ath  the  question 
of  set-off,  and  provides  that  in  any  proceed- 
ing for  the  recovery  of  wages  by  the  work- 
man the  employer  "  shall  not  be  allowed  to 
make  anv  set-off,  nor  to  claim  any  reduction 
of  the  plaintiff's  demand,  by  reason  or  in 
respect  of  any  goods,  wares,  or  merchandise 
had  or  received  by  the  plaintiff  as  or  on 
account  of  his  wages  or  m  reward  for  his 
labour,  or  by  reason  or  in  respect  of  any 
goods,  wares,  or  merchandise  soid,  delivered, 
or  supplied  to  such  artificer  at  any  shop  or 
warehouse  kept  by  or  belonging  to  such 
employer,  or  m  the  profits  of  which  such 
employer  shall  have  any  share  or  interest." 
That  IS  another  provision  ancillary  to  the 
main  object  of  the  Act  and  emphasising  the 
fact  that  the  legislature  did  not  intend  to 
interfere  with  the  existing  law,  except  so 
far  as  was  necessary  in  order  to  carry  out 
that  object,  namely,  that  wages  shall  not  be 
paid  otherwise  than  in  money.  It  leaves 
untouched  the  right  of  set-off,  except  in 
cases  where  a  set-off  would  contravene  the 
main  purpose  of  the  Act.  It  appears  to  me 
that  by  necessary  implication  tnat  section 
involves  a  statutory  recognition  and  sanction 
of  all  rights  of  set-off  as  against  wagps  which 
are  not  struck  at  by  the  Act,  for  it  shows 
that  the  legislature  contemplated  the  rijght 
of  set-off  as  aj|;ainst  wages  as  still  existing, 
notwithstanding  the  previous  provisions  of 
the  Act,  and  proceeded  only  in  certain  cases 
to  interfere  with  it.  Then  s.  6  debars  an 
employer  from  suin^  a  workman  for  the 
price  of  goods  supplied  to  him  on  account 
of  wages.  The  only  other  section  to  which 
I  need  refer  is  s.  9,  which  provides :  [his 
lordship  read  the  section  {mpra)  and  con- 
tinued][  It  seems  to  me  that  the  legislature, 
in  considering  what  they  should  constitute 
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as  an  offence  under  the  Act  to  be  visited 
with  penalties,  selected  this  as  the  offence: 
the  entering  into  any  such  illegal  contract 
or  the  making  of  any  such  illegal  payment 
They  deliberately  refrained  from  making  the 
non-payment  of  wages  an  offence  under  the 
Act^  and  made  it  an  offence  to  pay  wages  in 
an  illegal  manner.  The  Truck  Act  1831, 
has  been  followed  by  other  Acts  dealing 
with  fresh  matters  which  have  arisen,  but  I 
do  not  think  that  any  of  the  provisions  of 
those  Acts  have  dealt  with  the  matter  now 
in  question.  The  provisions  of  the  Truck 
Act^  1831.  have  been  made  the  subject  of 
decision  from  time  to  time.  Cases  have 
arisen  in  which,  there  having  been  some 
previous  arrangement  between  an  employer 
and  a  workman  whereby  the  employer  was 
to  be  entitled  to  make  certain  deductions  in 
respect  of  facilities  given  to  the  workman, 
as,  for  instance,  for  the  use  of  machinery  in 
the  hosiery  trade,  or  in  respect  of  fines,  the 
employer  has  claimed  to  withhold  sums 
earned  as  wages  on  account  of  such  deduc- 
tions, and  the  point  has  been  taken  in  those 
cases  that  what  was  done  amounted  to  a 
payment  declared  illegal  by  the  Act,  that  is, 
that  paying  an  amount  arrived  at  by  means 
of  such  a  deduction  was  an  unlawful  pay- 
ment But  it  was  pointed  out  that  a  pay- 
ment could  not  be  treated  as  an  illegal 
payment,  because  the  amount  paid  was 
arrived  at  after  a  deduction,  that  not  being 
a  breach  of  the  Act,  which  aealt  with  pay- 
ment, not  with  deductions.  The  leading 
case  on  the  subject  is  Chauoner  v.  Cummings, 
supra.  Lord  Denman,  O.J.,  there  said  in 
giving  judgment:  "In  order  to  form  a 
correct  judgment  upon  the  nature  of  this 
agreement  and  of  these  deductions,  it  is 
necessary  to  attend  to  the  provisions  of  the 
Act  with  some  particularity.  It  was  directed, 
as  is  well  known,  against  what  has  been 
called  generally  the  truck  system,  or,  as  the 
title  of  the  Act  is,  against  the  payment  of 
wages  in  certain  trades  in  goods  or  other- 
wise than  in  the  current  coin  of  the  realm. 
The  prohibition  extended  to  bank  notes, 
becauses  s.  8  expressly  legalises  payment  by 
them  under  certain  circumstances.  The 
same  purpose  is  declared  in  the  preamble, 
and  in  the  same  terms,  and  is  pursued  in 
the  earlier  sections  of  the  Act.  Section  1 
declares  all  contracts  illegal  where  the  wages 
are  made  payable  in  any  other  manner  than 
in  the  current  coin.  Section  2  avoids  all 
contracts  where  there  is  any  provision  as  to 
the  place  or  manner  in  which  the  wages,  or 
any  part  are  to  be  expended.  Section  3 
makes  all  payments,  except  as  aforesaid, 
illegal  and  void ;   and  s.  4  contains   the 
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proviso  already  referred  to^  that  the  artificer 
may  recover  hia  wages  as  if  such  prohibited 
payments  had  not  been  made  ;  and  s.  5.  also 
Del  ore  noticed,  takes  away  the  right  ot  set- 
off in  such  cases.  Now  it  is  to  be  observed 
that  payment  oUierwise  than  in  money  is 
alone  prohibited.  Deductions  or  charges 
are  nowhere  mentioned  or  alluded  to  before 
s.  23,  hereafter  to  be  considered.  Then  are 
these  deductions  in  the  nature  of  payment 
at  all  ?  It  seems  to  us  to  be  the  mode  of 
calculating  the  amount  of  wages,  and  nothing 
more.*'  The  same  principle  was  followed  in 
subsequent  cases.  In  deducting  the  amount 
of  a  set-off  allowed  by  law  and  sanctioned  by 
the  judgment  of  the  magistrates  from  the 
amount  of  wages  earned,  all  that  was  done 
was  to  calculate  the  amount  payable  to  the 
workman  for  wages,  and  the  payment  of  the 
amount  so  found  to  be  due  m  coin  cannot 
be  said  to  be  a  violation  of  the  Act.  The 
offence  created  by  the  Act  is  not  non-pay- 
ment, but  making  a  payment  contrary  to 
the  Act,  that  is,  otherwise  than  in  money. 
The  simple  principle  laid  down  in  Chavmer  v. 
CummingSf  mproj  seems  to  me  to  have 
always  been  followed  since,  and  never  to 
have  been  questioned.  The  fact  that  with 
regard  to  a  particular  trade,  namely,  the 
hosiery  trade,  an  Act  vras  passed  in  1874. 
making  deductions  otfaer^han  those  specified 
in  the  Act  illegal  in  that  trade,  only  seems 
to  emphasise  the  conclusion  that  such 
deductions  are  not  forbidden  by  the  Truck 
Act,  1831.  It  seems  to  me  that  the  matter 
would  be  perfectly  clear  but  for  the  fact 
that  BowEN,  L.J.,  in  the  course  of  a  general 
disquisition  on  the  Act  in  the  case  of 
Hewlett  V.  Allen,  supray  made  some 
observations  which  I  think  may  be  put 
for\vard  as  opposed  to  the  view  I  have 
expressed,  ana  ajs  suggesting  that  there  is 
an  absolute  obligation  imposed  on  the 
employer  by  the  Act  to  pay  the  whole 
amount  of  the  wedges  earned,  even  where  he 
has  a  set-off  against  them.  But  when  one 
reads  these  observations  with  the  context 
and  comes  to  appreciate  the  point  of  view 
from  which  they  were  made,  I  do  not  think 
that  the  learned  Lord  Justice  really  meant 
to  say  that  it  would  be  a  breach  of  the 
provisions  of  the  Act  to  pay  only  that 
which  might  turn  out  to  oe  payable  on 
account  of  wages,  having  regard  to  a  right 
of  set-off  possessed  by  the  employer,  though, 
taken  apart  from  the  context,  his  words 
might  be  capable  of  that  interpretation. 
He  nowhere  in  terms  deals  with  the  point 
now  in  question,  and  I  do  not  think  it  can 
have  been  present  to  his  mind,  for  I  perceive 
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that  in  summarising  the  provisions  of  s.  3 
he  makes  no  reference  to  the  words  ''or 
payable  to"  in  the  section.  He  does,  no 
doubt,  use  expressions  which  i^[>pear  to 
point  to  the  view  that  a  deduction  of  a  sum 
from  wages  by  the  employer  might  be  con- 
trary to  the  Act,  though  the  employer  would 
have  a  right  to  set  off  the  same  amount  in  a 
court  in  an  action  for  wages  against  him. 
But  these  expressions  were  not  necessary 
to  his  decision.  He  held  in  the  particular 
case  that  although  the  amounts  deducted 
which  had  been  paid  under  an  amement 
between  the  plaintiff  and  her  employers  to 
a  sick  and  accident  fund  could  not  bv  reason 
of  the  Truck  Acts  be  treated  as  lawfully 
paid,  yet  the  plaintiff  was  precluded  by  her 
acquiescence  in  such  payments  from  recover- 
ing the  amount  of  the  deductions.  And  the 
House  of  Lords,  while  affirming  the  decision 
of  the  Court  of  Appeal,  distinctly  negatived 
the  notion  that  any  offence  had  been  com- 
mitted at  all  in  that  case.  They  held  that, 
the  payments  having  been  made  to  the 
fund  with  the  assent  and  at  the  request  of 
the  plaintiff,  there  had  been  a  legal  payment 
to  the  plaintiff  of  the  whole  amount  of  her 
wages,  and  they  in  no  way  seem  to  have 
countenanced  or  indorsed  the  contention 
which  forms  the  basis  of  the  plaintiffs' 
argument  in  this  case.  When  I  scrutinise 
the  passages  referred  to  in  the  judgment  of 
BowEN,  L.  J.,  I  do  not  come  to  the  conclu- 
sion that  he  meant  to  countenance  that 
contention,  or  that  he  intended,  in  deeding 
with  the  Act,  to  differ  in  any  way  from 
the  interpretation  put  upon  it  by  Lord 
Denman,  C.J.,  in  ChoMfier  y.  Cumminas^ 
vmnu,  I  do  not  think  his  mind  was  really 
addressed  to  the  question  whether  there 
was  anything  in  the  Act  to  debar  an  em- 
ployer on  payinff  wages  to  a  workman  from 
availing  himself  of  a  legal  set-off.  That 
being  the  state  of  the  authorities  on  the 
subject,  there  appears  to  be  no  authority 
really  s^inst  the  construction  of  the  Act, 
whicn  I  have  endeavoured  to  express  as 
being  prima  yocie  the  proper  construction 
of  it,  but,  on  the  contrary,  the  authorities 
appear  to  be  in  accordance  with  it  The 
result  is  that  it  cannot,  in  my  opinion,  be 
said  to  be  an  offence  asainst  or  violation  of 
the  statute  for  the  employers  to  avail  them- 
selves on  pajmient  of  the  workmen's  wases 
of  a  legal  set-off  such  as  that  sanctioned  oy 
the  judgment  of  the  magistrates  in  this 
case :  and  assuming  the  case  to  be  one  in 
which  it  would,  as  a  matter  of  procedure,  be 
proper  for  us  to  make  a  declaration  of  the 
kind  asked  for  by  the  plaintiffs,  it  appears 
to  me  that,  on  the  true  construction  of  the 
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Act,  the  plaintiffs  are  not  entitled  to  the 
declaration  for  which  they  apply.  For 
these  reasons  I  think  the  appeal  should  be 
allowed. 

RoMEB,  L.J.,  read  the  following  juds- 
ment — So  far  as  concerns  the  relief  actaaliy 
sought  in  this  action,  the  plaintiffs  do  not  dis- 
pute that  the  defendants  are  entitled  to  the 
set-off  claimed  by  them.  And  in  my  opinion 
this  is  not  a  case  which  would  justify  an 
injunction  being  granted  as  sought  by  the 
plaintiffs.  Nor  is  the  court  bound  to  make 
any  declaration  as  claimed  by  the  plaintiffs. 
But  both  parties  have  asked  us  to  express  our 
views  on  a  Question  that  has  been  ar^ed, 
and  I  proceed,  therefore,  to  give  my  opmion 
so  far  as  it  appears  to  me  within  ray  pro- 
vince to  do  so  in  the  present  action.  I  can 
give  that  opinion  and  my  reasons  for  it  very 
briefly.  In  my  opinion  the  Act  of  1831  did 
not  constitute  as  a  punishable  offence  the 
mere  non-payment  of  part  of  a  workman's 
wages,  where  the  master,  who  is  (apart  from 
any  special  provisions  of  the  Act)  entitled 
to  a  set-off  in  respect  of  an  ordinary  debt 
due  to  him  from  the  man  equal  to  the 
amount  of  wages  retained,  claims  a  set-off 
and  a  right  of  retainer  in  resj)ect  of  that 
debt,  the  debt  not  being  one  in  respect  of 
goods,  wares,  or  merchandise,  a  set-off  of 
which  is  prohibited  by  s.  5  of  the  Act  Nor, 
indeed,  can  I  see  that  the  Act  makes  a 
punishable  offence  any  mere  non-payment 
of  a  man's  wages  when  they  fall  due,  merely 
because  the  master  had  not  the  means  of 
paying  or  neglected  to  pav  the  same  exactly 
when  they  became  payable.  Of  course  I  am 
only  deaung  with  the  Act  of  1831,  which 
^verns  the  present  case,  and  am  not  con- 
sidering special  legislation  dealing  with  a 
special  trade,  like  the  Hosier>r  Manufacture 
(Wages)  Act,  1874.  the  provisions  of  which 
are  sij^nificant  when  compared  with  the 
provisions  of  the  Act  of  1831.  I  come  to 
the  conclusion  I  have  indicated  with  regard 
to  the  Act  of  1831  by  a  consideration  of  its 
clauses  taken  as  a  whole,  and  in  particular 
of  ss.  1,  2,  3,  5,  9,  which,  in  my  opinion, 
ought  to  be  considered  together.  It  appears 
to  me  that  s.  9  was  intenoed  to  specify  what 
should  be  deemed  punishable  offences  under 
the  Act,  and  that,  apart  from  those  offences, 
if  a  workman  did  not  obtain  payment  of  his 
wages  the  only  remedy  contemplated  by  the 
Act  as  available  to  the  man  and  to  enable 
him  to  obtain  payment  is  by  civil  action  or 
proceedings.  And  even  if  this  were  not  so, 
yet  so  far  as  concerns  a  case  where  a  master 
does  not  pay  part  of  the  wages,  because  he 
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has  a  set-off  not  invalidated  under  s.  5,  it 
appears  to  me,  having  regard  to  the  pro- 
visions of  that  section,  it  is  not  right  to  hold 
that  the  Act,  which  contemplated  an  action, 
suit,  or  other  proceeding  being  taken  by  the 
man  for  his  wa^,  and  only  prohibited  a 
special  set-off  being  set  up  as  against  him 
by  the  master,  could  have  contemplated  that 
it  would  be  a  statutory  offence  for  the 
master  to  claim  at  the  time  when  the  wages 
became  payable  a  set-off,  which  is  not  pro- 
hibited, and  which  he  could  effectually  set 
up  as  against  any  subsequent  civil  proceed- 
ings by  the  man  to  enforce  payment  It 
appears  to  me  that  under  this  Act  if  the 
master  sets  up,  as  he  may  without  com- 
mitting any  punishable  offence,  when  the 
waffes  become  payable,  a  ti^t  to  set-off 
such  a  debt  as  we  are  considering  in  the 
present  case,  then  the  man  can  do  nothing 
except  commence  a  civil  action  or  other 
civil  proceedings  in  which  the  set-off  will  be 
a  good  defence.  It  follows  that  in  the 
present  case  no  declaration  can  be  made  in 
favour  of  the  views  of  the  respondents,  and 
that  the  appeal  should  be  allowed.  After 
what  the  Mastes  of  the  Rolls  has  said  I 
do  not  think  it  necessary  or  useful  to  refer 
to  the  various  cases  cited  before  us. 

Mathew,  KJ.,  read  the  following  ludg- 
ment — The  question  which  we  have  to  deter- 
mine under  the  arrangement  come  to  between 
counsel,  to  which  the  Master  of  the  Rolls 
has  referred,  is  whether  the  workmen  have 
an  absolute  right  under  the  Act  of  1831  to 
be  paid  their  wages  in  cash,  or  whether  the 
employers  may  deduct  the  amount  of  an 
admitted  set-off  and  hand  the  workmen  the 
balance.  It  was  contended  for  the  em- 
ployers that  the  Truck  Act  did  not  appjly. 
The  statute,  it  was  said,  did  not  deal  with 
non-payment.  The  object  of  the  legislature 
was  not  to  enforce  payment,  but  to  prohibit 
and  to  punish  payment  not  in  money  but  in 
goods.  It  was  argued  for  the  workmen  that 
the  Act  went  much  further,  and  was  in- 
tended to  make  a  failure  to  pay  in  current 
coin  an  offence  for  which  proceedings  of  a 
criminal  character  might  be  instituted.  It 
was  argued  that  to  dispose  of  the  case  the 
true  construction  of  s.  3  of  the  Act  of  1831 
had  to  be  ascertained,  and  the  counsel  on 
each  side  relied  witn  equal  confidence, 
thou|^h  not  with  equal  success,  upon  its 
provisions.  I  am  of  opinion  that  the  view  of 
the  meaning  of  the  section  indicated  in 
previous  decisions  is  the  correct  one,  namely, 
that  the  statute  does  not  apply  to  cases  ot 
non-payment.  The  workman  who  does  not 
receive  all  that  he  has  earned  has  the  right 
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to  enforce  pavroent  in  the  ordinary  way,  and 
is  not  intended  to  have  the  right  to  prose- 
cute his  employer  for  breach  of  contract. 
Any  other  construction  would  lead  to  the 
unreasonable  result  that  the  employers  of 
the  workmen  specified  in  the  Act  would  be 
subject  to  a  serious  and  vexatious  liability 
not  imposed  on  other  employers.  The  same 
considerations  apply  to  the  question  of  set- 
off. There  would  seem  to  be  no  reason  why 
the  legislature  should  impose  on  one  class 
of  employers  a  disability  to  which  other 
employers  are  not  exposed.  This  action 
was  brought  by  the  workmen  to  recover  the 
balance  allegea  to  be  due  to  them,  and  they 
applied  for  an  injunction  to  restrain  the 
employers  from  making  any  further  deduc- 
tion. The  answer  of  the  defendants  was 
that  they  had  a  set-off  in  respect  of  the 
wages  which  were  unpaid.  This  would 
seem  to  be  an  adequate  reason  for  refusing 
the  injunction.  But  it  was  argued  for  the 
workmen  that,  although  it  could  not  be 
disputed  that  there  was  a  set-off,  still  it  was 
not  available  at  the  time  when  the  wages 
became  due.  The  duty  of  the  employers,  it 
was  urged,  was  to  hand  over  tne  whole 
amount  and  to  take  steps  to  enforce  their 
set-off  at  some  future  time.  In  other  words, 
that  the  statute  postponed  the  employers' 
right  to  pay  themselves  by  deducting  the 
amount  admitted  to  be  due  from  the  work- 
man. 1  am  unable  to  adopt  this  reasoning, 
and  I  find  nothing  in  the  Act  of  1831  or 
the  later  statutes  to  justify  this  contention. 
I  agree  that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants :  Bell,  Brod- 
rick  and  Gray,  for  C.  W .  Kenshole,  Aberdare. 

Solicitors  for  the  respondents:  Smith, 
Rundell  and  Dods,  for  Walter  Morgan, 
Bruce  and  Nicholas,  Pontypridd. 
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The  Netherlands  Steamboat  Co.  v. 
Mayor,  etc.,  of  the  City  of  London. 

Metropolis— Consolidated  rate  —  Statutory 
exemption— New  rate— 52  Geo.  3,  c.  49 
-2  &  3  Will.  4,  c.  66— City  of  London 
Sewers  Act,  1848  (11  &  12  Vict 
c.  clidii.). 

By  52  Geo.  3,  c.  49,  8. 3,  it  was  provided  that 
two  9uni$  of  £220  ]2«.  lO^d.  ''shall 
yearly  and  every  year /or  ever  hereajier 
be  paid  out  of  consolidated  customs  to 
the  respective  collectors  for  the  time 
being  of  the  rates  and  assessments"  in 
respect  of  premises  forming  the  old 
custom  house  and  legal  quays.  Section  A 
pro^iided  that^  whereas  the  premises  were 
public  property  and  exempt  from  the 
payment  of  ail  rates  and  assessments^ 
that  the  said  premises  '*  shall  be  and  be 
deemed  and  considered  to  be  to  aU 
intents  and  purposes^  free  and  exempt 
from  the  payment  of  all  and  all  manner 
of  rates  and  assessments^  although  the 
same  and  eaeh  and  every  of  the  said 

rnises  may  become  private  property 
the  sale  or  assignment  thereof  to 
individuals  .  .  .  "  By2d:Z  WdL  4 
r.  66,  s.  2,  it  was  provided  that  after  the 
premises  ceased  to  be  puUie  property  so 
much  of  the  Act  of  52  Geo.  3,  c.  49,  as 
directed  the  payment  of  the  said  two 
sums  of  £220  12s.  lO^d.  out  of  the 
conselidated  customs  should  be  repealed, 
Section  3  provided  that  it  should  be 
lawful  for  the  collectors  of  the  said  sums 
for  the  time  being  to  collect  and  receive 
the  same  and  no  more  from  the  occupiers 
of  the  premises  for  the  time  being.  The 
premises  having  been  sold  by  the  Crown^ 

Held,  that  the  occupiers  of  the  premises  for 
the  time  being  were  only  liable  to  pay 
the  two  sums  of  £220  \2s.  lOkl.,  and 
were  not  liable  to  be  assessed  to  the 
consolidated  rate  and  sewer  rate  im- 
posed by  the  City  of  London  Sewers  Act 
1848. 

Sion  College  v.  City  of  London,  [1901] 
lX.B.eil;ebJ.P.2U,dist: 
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The  Netheslandb  Steamboat  Co.  v. 
Mayor,  etc.,  of  City  of  London. 

Decision  of  the  High    Court   of  Justice^ 

Kin^s  Bench  Divisum  (Iiord  Alver- 

stone,    L.C.J.,    Wills    and  Chan- 
NELL,  JJ.),  reversed. 

Appeal  of  the  appellants  from  the  judg- 
ment of  the  High  Court  of  Justice,  iCinrs 
Bench  Division  (Lord  Alverstone,  L,C.J., 
Wills  and  Channell,  JJ.),  upon  the  fol- 
lowing special  case : 

1.  On  January  30th,  1902,  the  respon- 
dents, acting  in  pursuance  of  the  City  of 
London  Sewers  Act,  1897,  the  City  of 
London  Sewers  Acts,  1848  and  1851,  and 
the  Elementary  Education  Act,  1870,  and 
the  Acts  amending  the  same  or  some  of 
them  and  their  other  powers  in  that  behalf, 
duly  directed  a  consolidated  rate  to  be 
made  in  every  ward  within  the  city  of 
London  for  the  year  1902,  at  the  rate  of 
2s.  Id,  in  the  pound  (including  Ix.  Zd,  for 
the  School  Board),  and  a  sewer  rate  at  ^,  in 
the  pound,  severally  collectable  as  usual. 

Pursuant  to  such  direction,  a  rate  was 
duly  made  in  and  for  the  ward  of  Tower,  in 
the  said  city,  whereby  the  appellants  were 
rated  and  assessed  in  respect  of  certain  pre- 
mises which  the^  occupy  in  the  said  ward. 
Scheduled  to  this  case  is  a  copy  of  so  much 
of  the  said  rate  as  relates  to  the  appellants' 
said  premises,  and  annexed  to  this  case  is 
an  agreed  plan  (which  is  marked  "A"  and 
is  hereinafter  referred  to  as  plan  **A"), 
whereon  the  appellants'  said  premises  are 
indicated  by  the  colours  pink.  Drown,  green 
and  blue. 

The  said  premises  are  all  in  the  ward  of 
Tower,  in  the  parish  of  Allhallows,  Barking, 
in  the  city  of  London. 

The  said  assessment  is  in  accordance  with 
the  quinquennial  valuation  list,  under  the 
Valuation  (Metropolis)  Act,  1869,  in  force  at 
the  date  the  said  rate  was  made. 

2.  The  said  premises  are  occupied  by  the 
appellants  as  tenants  to  the  City  of  London 
Electric  Lighting  Company,  Limited,  who 
are  themselves  the  lessees  of  the  Fish- 
mongers' Company. 

3.  The  iportions  of  the  said  premises 
coloured  pink  and  blue  are  situate  upon 
the  site  of^the  old  Custom  House  and  of  the 
buildings  contiguous  thereto  and  upon  the 
site  of  the  legal  quays  in  front  of  the  same 
mentioned  and  referred  to  in  the  statutes 
52  Geo.  3,  c.  49,  and  2  &  3  WiU.  4,  c.  66. 
The  portion  thereof  coloured  pink  (being 
the  whole  of  the  said  property,  except  a 
building  formerly  known  as  the  Searchers' 
Office,  which  is  the  portion  coloured  blue 
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on  the  said  plan)  was  purchased  by  David 
Some  Hewson  from  the  Lords  CSommis- 
sioners  of  the  Treasury  in  the  year  1835 
under  the  powers  conferred  upon  the  said 
commissioners  by  the  statutes  2  &  3  Will.  4, 
c.  66,  and  3  &  4  Will.  4,  c.  8,  the  fee  simple 
thereof  being  conveyed  to  one  John  David 
Towse  by  the  said  commissioners  by  an 
indenture  (kted  November  2nd,  1835  (sub- 
ject to  certain  leases  granted  by  the  Com- 
missioners of  H.  M.  Customs  to  one  Hall  in 
the  year  1820,  which  expired  in  the  year 
1881)2  to  such  uses  upon  such  trusts  and  for 
such  intents  and  purposes  and  charged  and 
chargeable  in  sucn  manner  and  form  as  the 
said  David  Some  Hewson  should  by  deed 
direct  and  appoint  The  said  David  Some 
Hewson  by  deed  dated  May  16th,  1836. 
appointed  the  said  premises  to  the  use  ot 
the  Fishmongers'  Company. 

4.  At  the  date  of  the  said  conveyance 
there  was  a  floating  dummy  which  was 
moored  to  dolphins  or  pUes  in  the  River 
Thames  in  front  of  the  said  premises,  access 
to  which  was  obtained  by  means  of  a  brow 
or  moveable  bridge.  The  site  of  the  said 
dummy,  dolphins^  and  brow  is  shown  by 
means  of  dotted  lines  on  the  plan  A. 

5.  The  portion  of  the  said  premises 
coloured  brown  on  the  plan  A  is  situate  on 
land  formerly  part  of  the  foreshore  of  the 
River  Thames,  which  was  embanked  by  the 
Fishmongers'  Company  in  or  about  the  year 
1881,  under  a  licence  from  the  Conservators 
of  the  River  Thames,  dated  May  16th,  1881, 
granted  to  the  Fishmongers'  Company  pur- 
suant to  the  provisions  of  the  Thames 
Conservancy  Act,  1867  (20  &  21  Vict.  c.  147), 
now  repealed  by  the  Thames  Conservancy 
Act,  1894  (57  &  48  Vict.  c.  187),  the  condi- 
tions of  which  licence  were  auly  certiiied 
under  s.  55  of  the  Thames  Conservancy  Act, 
1857,  to  have  been  performed. 

6.  The  ^rtions  of  the  said  premises 
coloured  pink  and  brown  on  the  plan  A. 
together  with  the  use  of  the  dummy  and 
brow,  which  said  dummy  had  been  lately 
fixed  or  set  up  by  or  on  behalf  of  the  lessees 
hereinafter  mentioned  so  long  as  the  Con 
servators  of  the  River  Thames  should 
permit  such  dummy  to  remain,  were  demised 
oy  the  Fishmongers'  Company  to  the  City 
of  London  Electric  Lighting  Company, 
Limited,  for  a  term  of  ninety  years  by  an 
indenture  of  lease  dated  July  25th,  1901. 
By  such  indenture,  in  the  event  of  the 
licence  of  the  Conservators  of  the  River 
Thames  referred  to  therein  being  deter- 
mined by  the  lessees  with  the  consent  of 
the  lessors  as  by  the  said  indenture  pro- 
vided, the  lessees  were  required  to  move  the 
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8aid  dummy  and  brow,  dolphins,  or  piles, 
and  thereupon  either  to  restore  the  old 
dummy  and  brow  mentioned  in  paragraph  4 
hereof  or  to  construct  and  provide  a  new 
dummy  and  brow,  and  moor  the  same  with 
all  necessary  dolphins  and  piles  in  the 
position  shown  on  the  plan  arawn  on  the 
said  indenture,  whereuj)on  all  the  covenants, 
agreements  and  permissions  in  relation  to 
the  then  existing  dummy  and  brow  and  the 
dolphins  connected  therewith  in  the  said 
indenture  contained  and  on  the  lessees'  part 
to  be  observed  and  performed  were  thence- 
forth to  applv  to  the  new  or  restored 
dummy  and  brow  and  the  dolphins  con- 
nected therewith  to  be  so  constructed  and 
provided  or  restored  by  the  lesse^ 

7.  The  fee  simple  of  the  portion  of  the 
said  premises  coloured  blue  (being  the 
Searchers'  Office  aforesaid)  was  by  instru- 
ment dated  December  2na,  1892,  conve]^ 
to  the  City  of  London  Electric  Lighting 
Company,  Limited,  by  the  Lords  Commis- 
sioners of  the  Treasury  under  the  powers 
conferred  b^  2  <fe  3  Will.  4,  c.  66,  as  amended 
by  3  &  4  Will.  4,  c.  8,  and  was  subsequently 
conveyed  by  the  said  company  to  the  Fish- 
mongers Company  by  an  indenture  dated 
March  25th,  1897,  pursuant  to  an  agreement 
by  which  the  said  premises  were  to  be 
included  and  form  part  of  the  demise  here- 
inbefore mentioned  by  the  Fishmongers' 
Company  to  the  said  company. 

8.  At  the  date  of  the  convey;ance  of 
November  2nd,  1836,  referred  to  in  para- 
graph 3  of  this  case,  there  existed  upon  the 
portion  of  the  said  lands  which  is  coloured 
pink  on  the  plan  A  two  warehouses  and 
certain  other  Duildin^  used  in  connection 
therewith,  the  respective  positions  of  which 
warehouses  and  buildings  are  indicated 
upon  the  plan  annexed  to  this  case  which  is 
marked  B  by  red  verge  lines.  There  sJso 
existed  at  that  date  upon  the  land  coloured 
blue  on  each  of  the  said  plans  the  building 
referred  to  in  para^^raph  3  of  this  case  as 
the  Searchers'  Office.  Subsequently  to 
May  16th,  1881,  when  the  licence  to  embank 
the  foreshore  referred  to  in  para^ph  5  of 
this  case  was  granted,  the  buildmg  adjoin- 
ing the  eastern  warehouse  on  the  south  was 
extended  as  indicated  upon  the  plan  A,  and 
the  building  described  on  the  plan  A  as 
warehouse  (groimd  floor  only)  was  erected 
partly  as  shown  on  such  plan  upon  the  land 
coloured  brown.  Since  the  date  of  the 
conveyance  of  March  26th,  1897,  referred  to 
in  paragraph  7  of  this  case,  the  buildings 
which  existed  between  the  eastern  and 
western  warehouses  in  the  positions  indi- 
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cated  upon  the  plan  B,  including  the 
Searchers'  Office,  have  been  removed  and 
new  warehouses  and  offices  have  been 
erected  on  the  said  lands  between  the  said 
eastern  and  western  warehooaes  and  upon 
the  south-western  river  frontage  in  the 
positions  indicated  upon  the  plan  A  and 
thereon  described  as  warehouse  and  offices 
and  warehouse  respectively. 

9.  On  or  about  March  20th,  1897,  the 
Commissioners  of  Woods  and  Forests  and 
the  Conservators  of  the  River  Thames  by  a 
licence  dated  March  20th,  1897,  granted 
permission  to  the  said  Electric  Lighting 
Company,  Limited,  to  remove,  witJa  the 
assent  of  the  Fishmongers'  Company,  the 
dummy,  dolphins  and  brow  mentioned  in 
paragraph  4  hereof,  and  to  place  or  naoor  a 
new  dummy  and  brow  with  the  dolphins  as 
mentioned  in  x>aragraph  6  hereof  in  the 
positions  shown  on  the  plan  hereto  annexed 
in  lieu  of  the  dummy,  dolphins  and  brow 
referred  to  in  paragrapn  4  of  this  case.  And 
pursuant  to  such  permission  and  to  per- 
mission given  by  the  Fishmongers'  Com- 
pany, the  said  Electric  Lighting  Company, 
Limited,  placed  in  the  river  the  said  new 
dummy,  nve  new  dolphins,  and  a  new  brow 
in  front  of  the  premises  demised  to  the  said 
company  as  hereinbefore  stated  and  as 
shown  on  the  said  plan  B.  The  said  new 
floating  dummy  is  kept  on  the  surface  of 
the  river  in  front  of  the  said  premises  in  the 
I)osition  shown  on  the  said  plan  by  means 
of  two  dolphins,  one  of  such  dolphins  being 
erected  at  the  eastern  end  of  the  said 
dummy  and  the  other  at  its  western  end. 
Each  of  the  said  dolphins  occupies  a  space 
of  about  seven  feet  square,  and  consists  of  a 
number  of  massive  piles  driven  into  the  bed 
of  the  river  and  connected  together  by 
means  of  transverse  iron  or  steel  stays.  Upon 
the  side  of  each  of  the  said  dolphins  nearest 
to  the  said  dummy  is  a  perpendicular  slot  or 
groove,  and  flxed  to  each  end  of  the  said 
dummy  is  a  T-shaped  piece  of  iron,  upon 
which  three  steel  rollers  are  centred,  one 
upx)n  each  of  the  arms  of  the  T  and  the 
third  upon  the  stem  of  the  T.  This  piece  of 
iron  is  fitted  into  and  the  rollers  thereon 
work  up  and  down  in  the  slot  or  groove  on 
the  dolphin  at  that  end  of  the  dummy  to 
which  the  said  piece  of  iron  is  affixed. 
There  are  two  other  dolphins  similar  to 
those  already  described,  but  occupying  re- 
spectively a  space  of  about  four  feet  by  five 
feet  only.  Each  of  these  dolphins  is  on  and 
the  piles  thereof  are  driven  into  the  bed  of 
the  river  on  the  north  side  of  the  said  new 
aummy,  and  the  said  new  dummy  is  at- 
tached thereto  by  massive  chains  running 
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on  steel  rollers.  A  fifth  dolphin,  which 
occupies  a  space  of  about  eight  or  ten  square 
feet,  is  erected  in  the  bed  of  the  river  aoout 
seventy  feet  to  the  south-west  of  the  said 
new  dummy.  This  last-mentioned  dolphin 
also  consists  of  massive  piles  driven  into  the 
bed  of  the  river  and  connected  together  by 
means  of  transvei*se  iron  or  steel  stays,  and  is 
used  by  the  appellants  for  mooring  vessels 
to  when  Iving  alon^ide  the  said  new 
dummy.  The  respective  positions  occupied 
by  the  said  new  dummy  and  brow  are  indi- 
cated upon  the  plan  hereto  annexed  and 
thereon  coloured  green.  None  of  the  said 
new  dolphins  is  situate  upon  land  which 
was  occupied  by  a  dolphin  to  which  the 
dummy  referred  to  in  paramtph  4  of  this 
case  was  moored  or  attached.  The  said  new 
dummy,  dolphins  and  brow  were  at  the 
time  the  said  rate  was  made  and  are  now  in 
the  exclusive  occupation  of  the  appellants, 
and  it  is  a  condition  of  the  licence  of 
March  20th,  1897,  pursuant  to  which  they 
were  placed  in  the  river,  that  during  itis 
continuance  the  licencees  shall  keep  the 
said  dummy,  dolphins  and  brow  in  good 
and  substantial  repair  and  in  good  and 
sightly  condition. 

10.  The  new  brow  referred  to  in  ^ra- 
graph  9  of  this  case  is  a  steel  girder  bridge, 
one  end  of  which  rests  upon  and  is  attachea 
to  the  appellants'  aforesaid  wharf,  and  the 
other  ena  of  which  rests  upon  and  is  at- 
tached to  piles  driven  into  the  bed  of  the 
river.  The  said  bridge  is  also  supported  in 
the  centre  by  piles  driven  into  the  bed  of 
the  river.  At  the  end  of  the  said  bridge 
furthest  from  the  appellants'  said  wharf  a 
sliding  gangway  connects  the  said  bridge 
with  the  said  new  dummy.  The  brow  re- 
ferred to  in  paragraph  4  of  this  case  was  a 
similar  structure  to  the  said  new  brow. 

11.  By  an  indenture  of  underlease  dated 
March  10th,  1902,  the  whole  of  the  said 
premises  were  demised  by  the  City  of 
Jjondon  Electric  Lighting  Company,  Limited, 
to  the  appellants. 

12.  The  court  is  to  be  at  liberty  to  refer 
to  any  of  the  Acts  and  documents  mentioned 
or  referred  to  in  this  case  as  if  the  same 
were  herein  set  out  at  length,  and  to  draw 
all  proper  inferences  of  fact  from  the  matter 
stated  or  referred  to  in  this  case. 

13.  The  appellants  contend— 

(1)  That  the  said  premises  are  not  and 
that  no  part  thereof  is  rateable  to  the  con- 
solidated rate  made  under  the  Acts  men- 
tioned in  paragraph  1  aforesaid,  but  are 
exempt  from  the  said  rate  by  virtue  of  the 
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statutes  52  Qeo.  3,  c.  49 ;  2  &  3  Will.  4,  c.  66 ; 
and  20  <fe  21  Vict.  c.  147. 

(2)  That  by  reason  of  the  provisions  of 
the  statutes  52  Geo.  3,  c.  49,  and  2  &  3  Will.  4, 
c.  66,  the  collectors  of  the  parochial  and 
ward  rates  in  the  parish  of  Allhallows, 
Barking,  in  the  wani  of  Tower  aforesaid, 
may  collect,  ask  for,  demand  and  receive 
the  two  sums  of  £220  12<.  10^.  and 
£220  128.  lO^d.  and  no  more  from  the  occu- 
piers of  the  said  premises  for  the  time  being. 

14.  The  respondents  contend — 

(1)  That  the  said  premises  or  some  part 
or  parts  thereof  are  lawfully  assessable  and 
were  lawfully  assessed  to  the  rates  aforesaid 
or  some  one  or  more  of  them  or  to  some 
part  or  parts  thereof,  and  are  not  exempt 
therefrom  by  virtue  of  the  said  statutes 
52  Geo.  3,  c.  49  ;  2  &  3  Will.  4,  c.  66 ;  and  20  & 
21  Vict.  c.  147,  or  anyone  or  more  of  them. 

(2)  That  in  any  case  the  api^ellante  have 
mside  out  no  case  for  an  exemption,  nor  have 
they  shown  a  title  to  exemption  as  to 
the  said  premises  or  some  part  or  parts 
thereof  from  the  said  rates  or  some  one  or 
more  of  them  or  some  part  or  parts  thereof. 

15.  The  questions  for  the  opinion  of  the 
court  are — 

(!)  Whether,  under  the  circumstances 
hereinbefore  stated,  the  said  premises  or 
any  and  what  part  thereof  are  or  is  lawfully 
assessable  and  were  or  was  lawfully  assessed 
to  the  rate  aforesaid  or  to  any  and  what 
part  thereof. 

(2)  Whether,  under  the  circumstances 
hereinbefore  stated,  the  appellants  are  liable 
to  pay  any  and  what  part  of  the  said  rate. 

16.  The  court  is  to  make  such  order  as 
may  be  proper  to  give  eflfect  to  its  opinion 
upon  the  questions  raised  by  this  case,  and 
to  deal  with  all  costs  as  to  it  may  seem 
meet  and  just. 

The  Divisional  Court  held  that  the  case 
was  governed  by  the  decision  in  Sion 
College  v.  City  of  London,  [1901]  1  K.  B. 
617 ;  65  J.  P.  324,  and  gave  judgment  in 
favour  of  the  respondents. 

The  material  sections  of  the  Acts  of 
Parliament  are  set  out  in  the  judgment  of 
the  Masteb  of  the  Rolls. 

Mctemorrany  K.C.,  and  Horace  Avorv,  K.C. 
(B,  B,  D,  Acland,  KC,  with  them),  for  the 
appellants.— It  is  now  admitted  that  the 
appellante  are  rateable  in  respect  of  the 
portion  of  the  premises  referred  to  in  para- 
graph 5  of  the  special  case.  As  regards  the 
other  parts  of  the  premises,  the  effect  of  the 
Acts  of  52  Geo.  3,  c.  49,  and  2  &  3  Will.  4, 
c.  66,  was  that  the  Custom  House  and 
quays  were  exempted  not  only  from  rates 

Digitized  l?|?<^OOgle 


THE. JUSTICE   OP  THE  PEACE. 


The  Netheblanbs   Steamboat  Co.  v. 
Mayor,  etc.,  of  City  of  London. 

and  assessments  in  existence  at  the  time 
when  the  Acts  were  passed,  but  from  future 
rates,  and  that  exemption  was  to  continue 
when  the  premises  passed  into  the  hands  of 
private  individuals.  Therefore,  the  only 
sums  payable  in  respect  of  those  premises 
are  the  two  sums  of  £220  I2s.  10|^.,  as 
provided  by  those  statutes.  In  JSian 
College  V.  City  of  London,  [1901]  1  K.  B. 
617;  66  J.  P.  324,  the  provisions  of  the 
statute  were  different,  and  therefore  that 
case  is  distinguishable  from  the  present 
case.  Further,  that  case  dealt  only  wiUi 
the  consolidated  rate,  whereas  here  there  is 
also  a  question  as  to  the  sewers  rate.  Even 
if  the  exemption  in  the  present  case  only 
applies  to  rates  in  existence  at  the  time 
when  the  Acts  were  passed,  the  appellants 
are  not  liable  to  be  assessed  to  the  sewers 
rate,  for  that  was  in  existence  at  that  time. 
But  the  exemption  created  by  s.  5  of 
52  Geo.  3,  c.  49,  could  only  come  into 
operation  in  the  future,  and  it  must,  there- 
fore, refer  to  future  rates. 

Danckwerts,  K.C.,  and  B,  C.  Glen,  for  the 
respondents.— The  exemption  conferred  by 
the  Acts  of  52  Geo.  3,  c.  49,  and  2  (k  3  Will.  4, 
c.  66,  applied  only  to  the  rates  in  existence 
when  those  Acts  were  passed.  The  two 
sums  of  £220  12«.  lO^d.  were  to  be  paid  in 
lieu  of  the  existing  rates,  and  if  those  rates 
had  ceased  the  payments  would  have  ceased 
also  (Heath  v.  neaverham  Overseen,  [1894] 
2  Q.  B.  108 ;  58  J.  P.  557).  The  rate  in 
dispute  was  not  in  existence  at  the  time 
when  the  exemption  was  created,  and  there- 
fore this  case  is  covered  bv  the  authority  of 
Sion  College  v.  City  of  London,  supra. 
Further,  the  exemption  has  been  repealed 
by  the  City  of  London  Sewers  Act,  184a 
[The  arguments  upon  this  point  fully 
appear  in  the  judgment  of  the  Mabteb  of 
THE  Rolls.] 

Collins,  M.R.— This  is  an  appeal  from 
the  decision  of  the  Divisional  Court  upon  a 
question  as  to  whether  certain  lands  in  the 
city  are  liable  to  the  consolidated  rate. 
The  lands  in  question  were  dealt  with 
under  an  Act  of  1812  (52  Geo.  3,  c.  49),  and 
they  were  specially  referred  to  in  ss.  2,  3,  4 
and  5  of  that  Act.  It  seems  that  at  that 
time  the  Custom  House  was  in  a  very 
ruinous  condition  in  Lower  Thames  Street 
and  there  were  certain  quays,  called  "  legal 
quays,"  abutting  upon  and  in  front  of  tne 
Custom  House,  and  it  was  contemplated 
that  that  Custom  House  would  be  pulled 
down,  and  that  other  premises  not  tar  off 
would  be  acquired  for  the  purpose  of  build- 
352 
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ing  another  Custom  House.  Therefore 
legislation  became  necessary,  and  this  Act 
recites  that  certain  compulsory  powers  of 
purchase  had  been  acquired,  and  that  it 
was  in  contemplation  to  purchase  certain 
other  sites  whicn  are  there  described.  Then 
s.  3  provides:  "And  whereas  the  sum  of 
£220  12«.  I0\d.  is  annually  paid  by  the 
direction  of  the  Lords  Commissioners  of 
his  Majesty's  Treasury  in  respect  of  the 
present  Custom  House  and  other  premises 
contiguous  to  or  connected  therewitn,  which 
by  law  are  not  rateable,  and  another  sum 
amounting  to  £220  12«.  lO^d.  is  legally  pay- 
able and  piaid  as  rates  in  respect  of  the 
legal  quays  in  front  of  the  said  Custom 
House  and  premises  aforesaid  to  the  re- 
spective collectors  of  the  parochial  and 
ward  rates  and  assessments  in  the  said 
ward  of  Tower  and  in  the  parish  of  All- 
hallows,  Barking,  within  the  said  ward,  and 
it  is  expedient  that  the  payment  of  the 
same  respective  annual  sums  should  be 
continued  :  Be  it  therefore  further  enacted 
that  the  respective  annual  suras  now  paid 
as  aforesaid,  shall  yearly  and  every  year 
for  ever  hereafter  be  paid  out  of  «»n- 
solidated  customs  to  the  respective  col- 
lectors, for  the  time  being,  of  tne  rates  and 
assessments  to  whom  the  same  respectively 
are  now  paid,  without  anv  deduction  or 
abatement  whatever,  in  the  same  parts 
shares  and  proportions  on  or  at  the  same 
days  or  times  and  in  the  same  manner  as 
the  other  rates  or  assessments  of  the  said 
ward  and  parish  respectively  shall  for  the 
time  being  be  paid,  and  shall  be  considered 
as  pwrt  ot  the  produce  thereof."  Now,  at 
the  time  with  which  I  am  dealing  it  was 
contemplated  that  the  site  of  the  legal 
quays  should  be  acquired  by  the  Crown, 
and  they  had  taken  powers  to  acquire 
them,  and  I  rather  think,  though  it  is  not 
necessary  to  say  so,  that  the  Act  of  Parlia- 
ment specially  bound  the  Crown  to  pur- 
chase them.  Therefore  this  legislation  was, 
at  all  events,  in  contemplation  of  the  quays 
as  well  as  the  site  ot  the  new  Custom 
House  being  acquired  by  the  Crown.  It  is 
seen  that  the  section  to  which  I  have 
drawn  attention  dealt  with  two  classes  of 
payments  that  were  made  in  respect  of  the 
site  of  the  Custom  House  and  the  quays. 
Upon  the  quays  rates  were  by  law  leviable, 
there  being  no  exemption  by  reason  of  tiie 
occupation  thereof  by  the  Crown  ;  but  with 
respect  to  the  other  part,  which  was  in  the 
actual  occupation  of  the  Crown,  there  being 
no  rates  leviable,  a  voluntary  payment  was 
made  by  the  Crown.  That  was  the  con- 
dition of  affairs  in  respect  of  the  plots  of 
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land  now  in  question  at  the  time  of  the 
passing  of  that  Act,  and  it  seems  to  me  that 
the  section  I  have  just  read  provided  for  the 
continuous  payment  thereafter  of  the  same 
suni  payable  out  of  the  Custom  House 
duties.  Section  4  provides :  "  And  whereas 
by  reason  of  the  houses  and  other  buildings 
in  Lower  Thames  Street  aforesaid  becoming 
vested  in  his  Majesty  for  the  public  pur- 
pNDses  aforesaid  deficiencies  will  be  occa- 
sioned " — that  deals  with  the  site  proposed 
to  be  purchased  for  the  new  Custom  House, 
and  deals  with  the  fact  that  there  will  be 
taken  out  of  rateability  all  those  pre- 
mises which  are  to  be  purchased — "and 
it  is  not  consistent  with  equity  that  an 
additional  burden  should  be  imposed  on 
the  said  wards  and  parishes  in  consequence 
of  the  application  of  premises  situated 
therein  to  purposes  of  general  public  utility, 
be  it  therefore  further  enacted  that  from 
and  after  the  completion  of  the  purchase  of 
the  said  premises,  according  to  the  pro- 
visions of  this  Act,  the  sum  of  £816  7«.  5e2. 
being  the  amount  of  what  was  assessed  as 
the  parochial  and  ward  assessments  and 
rates  on  the  said  houses  and  buildings, 
according  to  the  last  assessments  or  rates 
thereof,  made  before  the  iiassing  of  this 
Act,  shall  be  paid,  and  the  said  Commis- 
sioners of  the  Customs  are  hereby  autho- 
rised and  directed  yearly  and  every  year  for 
ever  hereafter  to  pay  the  respective  col- 
lector or  collectors  tor  the  time  being  of  the 
same  rates  or  assessments  respectivelv,  out 
of  consolidated  customs  without  anv  di^uc- 
tion  or  abatement  whatever,  in  the  same 
parts  shares  and  proportions,  on  or  at  the 
same  days  or  times,  in  the  same  manner 
and  for  the  same  purposes  as  the  same  or 
the  like  respective  assessments  and  rates 
shall  for  the  time  being  be  paid,  and  shall 
be  considered  as  part  of  the  produce 
thereof."  Therefore  in  respect  of  that 
propertv,  which  has  now  become  Crown  pro- 
perty, the  legislature  again  provides  that  a 
sum  equivalent  to  the  old  rates  shall  be 
voluntarily  paid  by  the  Crown.  Then 
comes  8.  5:  "And  whereas  the  present 
Custom  House  being  public  proper^  is 
by  law  exempt  from  the  payment  of  all 
rates  and  assessments  and  the  said  premises 
in  Lower  Thames  Street  about  to  be  pur- 
chased under  and  by  virtue  of  this  Act " — 
that  is,  the  premises  referred  to  in  the  last 
section — "will  be  when  the  same  shall  so 
become  public  property  also  exempt  from 
the  parent  of  all  rates  and  assessments ; 
be  it  further  enacted  that  from  and  after 
the  5th  day  of  April  the  said  present  Custom 
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House,  and  after  the  completion  of  the 
purchase  thereof,  the  said  premises  in 
Lower  Thames  Street,  shall  be  and  be 
deemed  and  considered  to  be  to  all  intents 
and  purposes,  free  and  exempt  from  the 
payment  of  all  and  all  manner  of  rates  and 
assessments  althouj^h  the  same  and  each 
and  every  of  the  said  premises  may  become 
private  pro))erty  by  the  sale  or  assignment 
thereof  to  individuals,  any  law,  usage  or 
custom  to  the  contrarjr  notwithstanding.'' 
Now,  upon  the  legislation  so  far  we  cer- 
tainly get  this— that  there  is  an  intention 
that  the  premises  which  were  theretofore 
occupied  oy  the  Crown  for  the  Custom 
House  should  for  all  time  thereafter  con- 
tribute a  certain  sum  assessed  by  reference 
to  the  sum  that  had  theretofore  been  paid 
voluntarily  by  the  Crown,  and  also  in 
respect  of  the  legal  quavs,  on  which  also 
the  purchasers  contemplated  that  a  sum 
equivalent  to  the  sum  tnat  had  theretofore 
been  levied  as  rates  should  be  continued  to 
be  paid  voluntarily  after  that  property  had 
been  acquired  by  the  Crown.  Therefore, 
although  the  position  of  the  legal  quavs 
is  not  specially  referred  to  in  s.  5  of  the 
Act,  it  seems  to  me  that  it  was  obviously 
contemplated  that  these  quays  when  pur- 
chased should  stand  on  exactly  the  same 
footing  as  the  other  land  that  was  to  be 
purchased  by  the  Crown,  and  that  the 
commutation  or  assessment,  or  whatever  it 
should  be  called,  that  was  thereby  pro- 
vided, and  which  was  provided  in  re- 
spect of  the  le^  quays,  as  well  as  in 
respect  of  the  site  of  the  Custom  House 
should  continue  to  be  the  sum  pay- 
able in  respect  of  them,  just  as  the 
sum  assessed  in  respect  of  the  Custom 
House  was  to  continue  to  be  paid  in  re- 
spect of  it  In  my  judgment,  that  would 
appear  from  the  legislation  up  to  that  point 
to  DO  the  intention  of  the  legislature  with 
respect  to  the  legal  quays.  In  the  mean- 
while the  purchase  oi  the  legal  quays  had 
obviously  been  completed.  I  think  that  is 
made  perfectly  clear  oy  the  next  Act — that  is 
the  Act  of  2  &  3  Will.  4,  c.  66.  Section  2  is  to 
this  effect:  "And  whereas  it  is  recited  by 
the  said  Act  passed  in  the  fifty-second  year 
of  the  reign  of  his  Majesty  King  George  the 
Third  "—that  is  the  Act  I  have  just  read — 
"that  the  sum  of  £220  12«.  lOk?.  is  an- 
nually paid  by  the  direction  of  the  Lords 
Commissioners  of  his  Majesty's  Treasury, 
in  respect  of  the  then  present  Custom 
House  and  other  premises  contiguous  to  or 
connected  tli  ere  with,  which  by  law  were  not 
rateable ;  and  that  another  sum  amounting 
to  £220  12«.  lOjdJ.  was  legally  payable  and 
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paid  as  rates  in  respect  of  the  legal  quays 
in  front  of  the  said  Custom  House  and 
premises,  to  the  respective  collectors  of  the 
parochial  and  ward  rates  and  assessments 
in  the  ward  of  Tower  and  in  the  parish  of 
Allhallows^  Barking,  within  the  said  ward 
and  that  it  was  expedient  that  the  said 
respective  annual  sums  should  be  con- 
tinued ;  and  it  was  by  the  said  Act  enacted, 
that  the  respective  annual  sums  then  paia 
as  aforesaid  should  yearly  and  every  year 
for  ever  thereafter  be  paid  out  of  consoli- 
dated customs  to  the  respective  collectors 
for  the  time  being  of  the  rates  and  assess- 
ments to  whom  the  same  were  then  respec- 
tively paid,  without  any  deduction  or  abate- 
ment whatever,  in  the  same  parts  shares 
and  proportions  and  at  the  same  days  or 
times  and  in  the  same  manner,  as  the  other 
rates  or  assessments  of  the  said  ward  and 
parish  respectively  should  for  the  time 
being  be  paid  and  should  be  considered  as 
part  of  the  produce  thereof  ;  And  whereas, 
after  the  sale  and  disposal  of  the  said  quays 
warehouses  buildings  and  other  heredita- 
ments by  the  said  Lord  Hich  Treasurer  or 
Lords  Commissioners  of  the  Treasury  or 
Any  three  or  more  of  them,  for  the  time 
being,  the  said  last-mentioned  premises 
would  cease  to  be  public  propertjr,  and  it 
would  in  that  event  be  no  longer  just  and 
reasonable  that  the  consolidated  customs 
should  be  charged  with  the  payment  of  the 
said  annual  sums,  but  that  the  future  pro- 
prietor or  proprietors  thereof  should  be 
charged  and  assessed  with  the  payment  of 
the  same,  be  it  further  enactea  that  from 
and  after  the  conveyance  and  assurance  of 
all  those  quays  commonly  called  or  known 
by  the  name  of  the  Custom  House  and  wool 
(|uays  and  the  warehouses  and  other  build- 
ings and  erections  standing  and  being 
thereon,  with  the  appurtenances  thereto 
belonging,  and  in  respect  of  which  or  some 
part  or  parts  thereof  the  said  two  last-men- 
tioned sums  are  payable,  so  much  of  the  said 
Act  as  directs  the  payment  of  the  said  two 
sums  of  £220  128.  10^.  and  £220  Us.  lO^c;. 
out  of  the  consolidated  customs  shall  be  and 
the  same  is  hereby  repealed;  anything  in 
the  said  recited  Act  to  the  contrary  not- 
withstanding." Then  comes  s.  3 :  "  And  be 
it  further  enacted  that  it  shall  and  may  be 
lawful  to  and  for  the  collectors  of  the  said 
last-mentioned  sums  for  the  time  being  to 
collect,  ask  for,  demand  and  receive  the 
same  and  no  more  from  the  occupier  or 
occupiers  of  the  said  premises  for  the  time 
being,  and  if  the  same  are  not  paid  such 
collectors  shall  have  the  same  powers  to  levy 
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and  recover  the  same  as  they  have  in  other 
cases  where  such  rates  are  not  paid."  Now 
that  puts  the  site  of  the  Custom  House  and 
the  l^al  quays  upon  precisely  the  same  foot- 
ing, and  it  deals  with  the  commuted  sums  in 
respect  of  both  of  them  in  the  same  wav. 
Therefore,  as  these  lands  are  in  the  hands 
of  purchaisers,  the  owners  of  the  lands  or 
purchasers  became  entitled  to  the  benefit  of 
this  commuted  sum.  That  seems  to  me  to 
be  the  scheme  of  the  legislature ;  I  think  it 
is  essential  as  part  of  that  scheme,  and  the 
scheme  contemplates  that  this  composition 
is  to  be  a  composition  for  all  time  hereafter. 
It  docs  not  refer  merely  to  such  taxes  as 
happen  to  be  existing  at  that  time  and  pro- 
viae  merely  for  a  commutation  of  them ;  out 
by  its  very  terms  it  contemplates  the  future. 
It  uses  the  words  *'  for  ever,"  and  it  appears 
that  it  is  a  composition  which  once  for  all  is 
to  determine  the  rights  and  obligations  in 
respect  of  the  rights  of  the  persons  who  were 
to  become  the  occupiers  of  the  property  in 
question  in  this  case.  Therefore,  it  seems 
to  me  that  the  authority  which  is  relied 
u[)on  to  justify  the  decision  of  the  Divisional 
Court  is  reaAly  not  in  point  in  this  case. 
That  is  the  decision  in  Ston  College  v.  Cil^ 
of  London^  supra.  There  is  considerable 
resemblance  between   that   case   and    the 

g resent,  but  the  resemblance  is  really  super- 
cial,  that  is  to  say,  the  resemblance  breaks 
down  in  the  point  which  distinguishes  the 
two  cases.  The  headnote  of  that  case  is  this : 
Section  61  of  7  Geo.  3,  c.  37,  provides  that 
certain  lands  in  the  city  of  London,  re- 
claimed from  the  Thames,  should  vest  in 
the  adjoining  owners  free  from  all  taxes  and 
assessments  whatsoever."  The  City  of 
London  Sewers  Act,  1848,  authorised  the 
collection  of  a  consolidated  rate.  Some  of 
the  objects  to  which  the  rate  was  to  be 
applied  were  of  a  kind  for  which  rates  were 
mfuie  at  the  time  of  the  passing  of  the  Act 
of  Qeorge  III.,  but  others  were  new.  On 
appeal  against  an  assessment  to  the  consoli- 
dated rate  made  on  land  reclaimed  under 
the  Act  of  Georffein.:—"/r«^  that  the 
exemption  applied  only  to  then  existing 
taxes  and  assessments,  or  others  substitutea 
for  them,  and  that  the  consolidated  rate, 
although  it  included  some  purposes  for 
which  the  rates  were  made  when  the  ex- 
emption was  created,  was  substantially  a 
new  assessment  and  was  therefore  not 
within  the  exemption.''  That  case  was 
decided  upon  a  series  of  decisions  in  the 
Term  Reports,  which  had  interpreted  the 
words  "  free  from  all  taxes  and  assessments 
whatsoever "  as  referring  prima  facie  only 
to  such  taxes  and  assessments  as  existed  at 
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the  time  of  the  passinjo^  of  the  Act.  It  was 
because  of  those  decisions,  notably  the  case, 
I  think,  of  Perchard  v.  Heywood  (1800), 
8  T.  R.  468,  that  that  decision  was  arrived 
at  in  this  court.  The  Masteb  op  the  Rolls 
(Sir  A.  L.  Smith)  said,  in  the  course  of  his 
judgment  ( ri90lj  1  K.  B.,  at  p.  620) :  "The 
result  of  the  decisions  in  Williams  v. 
Pritchard  (1790),  4  T.  R.  2 ;  Perchard  v. 
Heytooody  supra ;  and  Rex  v.  London  Gas 
Light  Co.  (1828),  8  B.  «k  C.  54,  is  that  the 
Act  only  created  an  exemption  from  taxes 
and  assessments  then  in  existence,  and  not 
from  substantially  new  ones  coming,  into 
existence  at  a  later  date."  My  brother 
RoMER  and  myself,  the  other  members  of 
the  court,  based  our  judgments  entirely 
upon  the  same  point.  I  said  :  **  The  diffi- 
culty in  the  way  of  the  argunient  put 
forward  on  behalf  of  the  appellants  lies  in 
the  decisions  in  the  Tenn  Reports  that  have 
been  cited  in  the  argument,  which  seem  to 
establish  that  the  exemption  in  the  Act  of 
George  III.  was  from  taxes  and  assessments 
then  existing,  with  the  possible  extension  to 
substituted  taxes  suasested  by  Bayley,  J., 
in  Rex  v.  London  Gas  Light  Co.,  supra, 
where  the  learned  judge  said  the  house  and 
window  tax  was  a  new  one  imposed  after 
the  exemption  was  given ;  and  tne  exemp- 
tion may  be  considered  analogous  to  a 
covenant  to  pay  taxes  which  applies  to  old 
taxes  and  others  substituted  for  them,  but 
not  to  taxes  entirely  new,  unless  there  are 
express  words  to  give  it  such  extensive 
operation."  That  case  was  decided  on  the 
principles  of  those  cases  in  the  Term 
Reports,  and  if  the  reasoning  of  my  judg- 
ment now  upon  this  point  shows,  as  I  think 
it  does,  that  the  Act  with  which  we  are  now 
dealing,  in  the  special  circumstances  under 
which  it  was  passed,  contemplated  a  com- 
plete equivalent  being  given  for  all  time 
from  the  fact  that  these  two  particular 
premises  were  being  taken  out  of  rateability, 
then  there  is  no  analogy  between  the  two 
cases.  In  this  case  the  Act,  on  its  face, 
contemplated  the  future.  In  the  other  case 
the  Act  according  to  the  interpretation  put 
ujwn  it  oy  the  court,  only  contemplated  an 
immunity  from  the  then  existing  taxation, 
without  any  reference  being  implied  that  it 
was  intended  to  extend  that  immunity  to 
impositions  upon  persons  occupying  the 
same  y)remises  Therefore,  the  analogy  be- 
tween the  two  cases,  as  I  nave  said,  breaks 
down  at  the  critical  point.  We  have  here 
every  indication  that  the  arrangement  is 
intended  to  extend  to  the  future.  The 
courts  refu.sed  to  draw  that  inference  from 
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the  particular  section  of  the  particular  Act 
which  was  dealt  with  in  the  Sion  College 
Com,  supra.  Now,  that  being  so,  there 
reinains  the  Question  whether  the  immunity 
which,  according  to  my  judgment  up  to  this 
point,  was  provided  by  law  for  the  occu- 

Eants  of  these  premises  has  been  withdrawn 
y  some  Act  specially  directed  thereto.  I 
do  not  think  that  mere  general  words  are 
capable  of  application  simply  by  their 
breadth  and  vagueness.  I  do  not  think 
that  the  special  privilege  given  by  the 
special  Act  is  to  oe  withdrawn  by  any 
general  words  of  that  kind.  I  think  there 
must  be  a  clear  inference  to  be  drawn  from 
the  words  used  in  the  Act  and  the  circum- 
stances under  which  it  was  passed.  I  think 
there  must  be  a  clear  inference  that  it  was 
intended  to  withdraw  a  privilege  which  had 
been  given  in  this  way.  Now,  here  it  is 
suggested  that  the  privilege  which  has  been 
given  has  been  withdrawn.  To  begin  with, 
it  is  not  suggested  that  a  public  Act  of 
Parliament  has  done  it.  What  is  claimed 
as  having  done  it  is  a  private  Act  of  Parlia- 
ment, namely,  the  City  of  London  Sewers 
Act  of  1848,  and  when  we  come  to  look  at 
the  sections  which  are  cited  to  withdraw  this 
exemption,  they  are  found  to  be  sections 
passed  alio  intuitu,  and  obviously  so  far 
as  the  language  used  in  them  conveys  the 
intention  of  tne  legislature,  there  is  no 
special  intention  whatever  of  dealing  with 
tne  particular  immunity  which  is  eiven 
under  the  Acts  that  I  have  referred  to. 
There  are  two  sections  that  are  most  relied 
on  by  Mr.  Danckwerts.  They  are  ss.  169 
and  187  of  the  Act  of  1848.  Now,  s.  169  is 
in  these  words :  "  And  be  it  enacted,  that 
every  such  rate  as  aforesaid  shall  be  made 
by  the  alderman  or  his  deputy  and  the 
major  part  of  the  common  council  men  of 
eacn  ward  upon  every  person  who  shall 
inhabit,  hold,  occupy,  possess,  or  enjoy  any 
house  or  building  within  the  city  or  partly 
within  and  partly  without  the  city  (whether 
such  person  shall  be  now  liable  in  respect 
of  such  house  or  building  to  be  assessed  to 
the  relief  of  the  poor,  or  be  not  liable  to 
be  assessed  to  the  relief  of  the  poor  in 
respect  thereof  by  reason  of  such  house  or 
building  being  situated  in  any  precinct  or 
extra  parochial  place  or  otherwise)  ..." 
and  so  on.  Now,  Mr.  Danckwerts  argu- 
ment on  that,  so  far  as  I  understand,  is 
this  :  He  says  the  rates  in  respect  of  which 
the  commutation  was  granted  were  rates 
payable  by  persons  liable  for  the  poor  rates, 
and  that  here  the  language  whereby  the 
new  impost  is  authorised  by  this  Act  is  not 
to  be  merely  co-extensive  in  its  exigency 
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with  the  old  one,  because  here  is  a  section 
which  provides  that  it  shall  fall  upon  per- 
sons wnether  liable  for  poor  rate  or  not,  and 
that,  therefore,  this  is  an  absolute  express 
imposition  by  the  Act  upon  persons  whether 
they  are  liable  for  the  poor  rate  or  not,  and 
that,  therefore,  it  must  be  taken  as  a  new 
imposition  overriding  any  special  relief  given 
to  i)ersons  whose  liability  was  only  their 
liability  for  poor  rate.  But,  as  pointed  out 
by  Mr.  AiH/ry,  when  one  comes  to  criticise 
this,  it  is  reaJly  depriving  certain  persons 
who  at  that  time  had  exemption  from  pay- 
ing poor  rate  from  the  benefit  of  that 
exemption.  It  is  not  pointed  at  all  to 
depriving  any  persons  who  had  any  statu- 
tory exemption  from  poor  rate  from  the 
benefit  of  it.  It  is  pointed  to  that  class  of 
persons  who  occupy  houses  who,  by  reason 
of  such  houses  or  buildings  being  situate  in 
any  precinct  or  extra  parochial  place  or 
otherwise,  are  by  that  very  anomalous  fact 
relieved  from  the  obligation  of  paying  the 
poor  rate.  I  think  it  would  be  straining 
more  than  was  just  or  reasonable  the  mean- 
ing of  the  section  to  suggest  that  it  was 
meant  to  deprive  persons  of  a  statutory 
exemption  deliberately  granted  to  them  by 
the  legislature  in  return  for  a  composition. 
That  section  does  not  appear  to  me  to  carry 
it  nearly  far  enough.  Tnen  the  next  section 
is  s.  187,  from  which  Mr.  Banckwerts  seeks 
to  draw  the  inference  that  the  Crown  itself 
was  made  specially  liable  by  this  Act,  and 
that,  therefore,  the  i)ersons  occupying  these 
lands  cannot  be  said  to  be  in  a  nigher 
position  than  the  Crown  is,  and  must  also 
be  taken  to  be  made  specially  liable.  Now, 
s.  187  is  this:  "Ana  forasmuch  as  it  is 
reasonable  that  all  churchesj  chapels, 
churchyards,  burial  grounds,  meeting  houses, 
prisons,  hospitals  for  sick  persons,  and 
public  buildings,  and  all  vacant  spaces  of 
grounds,  should  be  rated  in  a  due  propor- 
tion to  the  rates  hereby  authorised  to  be 
made"— then  it  provides  that  they  are  to 
be  rated..  The  strongest  word  to  be  fixed 
on  is  the  word  "prisons."  The  argument  is 
that  prisons  are  Crown  property,  and  here  is 
an  Act  which  certainly  deprives  the  Crown 
of  exemption  in  respect  of  prisons,  and  it 
refers  also  to  public  buildings,  and  so  on. 
The  answer  to  that,  I  think,  has  been  well 
put  by  Mr.  Avorp,  that  prisons  at  the  time 
of  the  passing  of  this  Act  were  not  neces- 
sarily or  primarily  all  Crown  property  at 
all.  Some  were  private  buildings.  They 
might  or  might  not  be  Crown  property,  but 
most  of  them  might  not,  and  tnerefore  you 
cannot  draw  from  general  words  of  that 
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kind  a  special  inference  for  the  purpose  of 
destroying  a  privilege,  and,  a  fortiori,  when 
it  is  an  Act  of  this  class  dealing  with  per- 
sons whose  privileges  were  going  to  be 
affected  and  who  had  nothing  to  do  with  it 
and  no  means  of  making  themselves  heard. 
It  seems  to  me,  therefore,  that  Mr.  Banck- 
werts has  failed  to  point  to  any  express 
provision  of  the  le^glslature  such  as  will 
suflficc  to  take  away  an  already  existing 
immunity.  I  come,  therefore,  to  the  con- 
clusion first  of  all  that  the  exemption  was 
one  that  extends,  and  was  intended  to 
extend,  to  future  time ;  secondly,  that  that 
exemption  has  not  been  destroyed  by  sub- 
sequent legislation,  and  on  these  grounds  I 
think  the  decision  of  the  Divisional  Court 
in  applying  the  Sion  College  Case,  su^/ra,  to 
this  case  was  wrong.  Therefore,  I  think  this 
appeal  must  be  allowed. 

RoMER,  KJ.— I  ani  of  the  same  opinion. 
After  carefully  considering  the  Act  of  1812, 
I  am  satisfied,  at  any  rate,  with  re^rd  to 
the  Custom  House  and  the  premises  in 
Lower  Thames  Street,  referred  to  in  s.  5  of 
the  Act,  that  it  was  contemplated  by  the 
legislature  and  provided  by  the  Act  that 
those  properties,  if  subsequently  sold  by  the 
Crown,  should  go  into  the  hands  of  pur- 
chasers or  assignees  with  the  same  ex- 
emption from  rates  and  assessments  as 
the  premises  enjoyed  when  in  the  hands  of 
the  Crown.  In  other  words,  I  think,  as 
regards  the  premises  I  have  specially  men- 
tioned, it  was  contemplated  and  intended 
by  the  Act  that  in  the  hands  even  of  sub- 
sequent purchasers,  and  even  in  the  hands 
of  private  individuals,  if  the  premises  were 
parted  with  by  the  Crown,  they  should 
still,  for  the  purposes  of  rates  and  assess- 
ments, be  considered  as  Crown  properties 
used  for  public  purposes.  If  it  had  not 
been  for  the  subsequent  Act,  I  think  there 
would  have  been  considerable  diflSculty  in 
dealing  with  the  case  of  the  legal  quays. 
I  think  there  would  have  been  considerable 
difficulty  in  saying  that  within  the  mean- 
ing of  s.  5  of  the  Act  of  1812  the  term 
"  Custom  House  "  was  used  in  a  large  sense 
so  as  to  include  not  only  what  it  obviously 
does  include,  the  Custom  House  and  the 
buildings  used  with  it,  but  also  was 
intended  to  include  the  legal  quays  in 
front  after  they  should  have  been  l)ought 
by  the  Crown.  Nor  is  it  at  all  clear, 
although  the  legal  quays  in  front  might  for 
some  purpose  have  been  and  are  premises 
in  Lower  Thames  Street,  that  they  were 
intended  to  be  covered  by  the  words  "  said 
premises  in  Lower  Thames  Street,"  as  used 
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in  8.  5.  No  doubt,  in  favour  of  the  view 
that  they  were  intended  to  be  in  the  same 
po.sitioii  as  the  Custom  House,  there  is  the 
provision  in  s.  3  of  the  Act  which  speaks  of 
the  legal  quays  hernfi^  subjected  to  the  pay- 
nient  of  a  fixed  annual  sum,  and  the  pro- 
vision in  s.  3  is  that  that  annual  sura  snail 
be  continued,  and,  moreover,  should  yearly 
and  for  ever  thereafter  be  paid  and  paia 
out  of  the  consolidated  customs  to  the 
collector.  But  still,  on  the  other  hand,  it 
might  be  that,  although  that  is  so,  this  Act 
did  not  contemplate,  with  regard  to  the  legal 
quays,  at  any  rate  expressly,  that  they  should 
be  sold  by  the  Crown,  or  ever  come  into  the 
hands  of  private  individuals.  Therefore,  as 
I  say,  if  the  matter  stood  only  on  the  Act 
of  1812,  I  should  myself  have  felt  con- 
siderable difficulty  with  regard  to  the  legal 
quays,  but  I  agree  with  what  the  Master 
OF  the  Rolls  has  said— that  when  you 
come  to  look  at  the  Act  of  1832,  especially 
when  you  read  fairly  ss.  2  and  3  of  that 
Act,  it  is  sufficiently  clear  that  the  legis- 
lature contemplated  that  the  legal  quays 
when  sold,  as  by  that  Act  they  were  autho-  ' 
rised  to  be  sold,  should  in  favour  of  a  pur- 
chaser carry  with  them  an  exemption  from 
rates  and  assessments,  excepting  a  fixed  sum 
which  was  payable  under  the  Act  of  1812. 
I  think,  a^Bain,  that  it  was  probably  in- 
tended by  that  Act  to  give  the  Crown,  who 
were  selling  these  legal  quays,  a  rignt  to 
get  a  better  price  for  the  property  sold,  on 
the  very  footmg  and  ground  that  the  pur- 
chaser would  take  the  proj^rty  subject  to 
the  same  exemption  in  his  hands  as  the 

groyjerty  had  enjoyed  when  it  wa.s  in  the 
ands  of  the  Crown.  With  regard  to  the 
argument  that  was  used  on  behalf  of  the 
respondents  to  this  case,  which  was  founded 
upon  the  words  of  the  provision  of  s.  3  of 
the  Act  of  1812  as  to  the  fixed  annual 
sums  to  be  paid  to  the  respective  collectors 
in  the  same  parts,  shares  and  proportions, 
and  so  forth,  as  mentioned  in  the  section, 
all  I  need  say  is  this — that  it  is  suggested 
there  might  be  great  difficulty  as  to  the 
kind  of  rates  and  assessments  being  altered, 
and  difficulty  in  finding  the  collectors,  and 
BO  forth.  I  think  that  it  is  sufficient  answer 
to  say  this,  that  it  was  contemplated  by 
that  section  that  there  would  be  no  diffi- 
culty in  finding  a  proper  collector  to  receive 
the  moneys,  and  in  lact  what  we  do  find. 
It  is  admitted  before  us  that  from  the 
time  of  the  passing  of  that  Act  of  1812 
until  quite  recently,  when  this  contention 
was  first  put  forward  on  behalf  of  the  City 
of  London  Corporation,  those  annual  sums 
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mentioned  in  the  Act  of  1812  have  been 
paid  and  no  other  rates  and  assessments  at 
all.  So  that  the  view  we  are  giving  of  the 
meaning  and  effect  of  the  Act  of  1812  has 
been  carried  out  in  practice,  and  there  has 
not  been  found  the  slightest  diffieultv  in 
finding  collectors  to  receive  and  distribute 
the  annual  sums  as  collected.  Lastly,  I 
agree  with  the  Master  of  the  Rolls  that 
the  vspecial  exemption  of  these  projxjrties 
under  the  Act  of  Parliament  I  have  referred 
to  has  clearly,  to  m^  mind,  not  been  taken 
away  by  any  provisions  in  the  Act  of  1848. 
I  think,  therefore,  the  appeal  succeeds. 

Mathew,  L.  J. — I  am  of  the  same  opinion. 
For  the  reasons  given  by  the  Master  of 
THE  Rolls  and  Romer,  L.J.,  whatever 
difficulty  arises — and  I  do  not  think  it  is  a 
very  considerable  one— as  to  the  different 
ways  in  which  the  two  descriptions  of  pro- 
perty are  dealt  with  in  the  Act  of  52  Geo.  3, 
it  is  entirely  removed  when  you  come  to 
look  at  the  Act  of  1832,  because  under  that 
Act  both  descriptions  of  property  are  to  be 
held  in  exactly  the  same  way,  and  in  respect 
of  each  of  them  a  fixed  sum  is  to  be  pay- 
able, and  no  more.  The  sums  which  are 
to  be  payable  are  those  mentioned  in  s.  3. 
That  oeing  the  position  of  things  at  the 
present  time,  I  regret  to  say  that  this  case 
was  a  very  simple  case,  and  need  not  have 
occupied  all  the  time  that  has  been  devoted 
to  it  on  the  part  of  the  respondents.  As  to 
the  arguments  on  ss.  169  and  187  of  the 
Act  of  1848,  s.  169  is  confinexi  to  premises 
which,  by  reason  of  being  situated  in  any 
precinct  or  extra- parochial  place  or  other- 
wise, happen  to  be  exempt  from  the  poor 
rate.  It  you  compare  ss.  169  and  173,  the 
meaning  is  perfectly  clear.  It  is  confined 
to  the  special  clsuss  of  case  mentioned  there, 
and  has  no  bearing  on  any  other  property. 
As  to  s.  187,  upon  which  so  much  stress 
was  laid  by  Mr.  DanckwerU^  his  only  hope 
was  on  the  word  "  prisons,"  which,  he  said, 
indicated  that  the  Crown  was  not  exempt. 
It  seems  to  me  that  that  argument  fails  and 
the  appeal  succeeds. 

Apjyeal  allowed. 

Solicitors  for  the  appellants  :  Pritchard  & 
Sons. 

Solicitor  for  the  respondents  :  Sir  Home- 
wood  Crawford,  City  Solicitor 
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Factory  and  workshop  —  Underground 
bakehouse— Expenses  of  alterations  in 
order  to  obtain  certificate — Covenant 
by  lessee  to  pay  "all  rates,  taxes, 
impositions  and  outgoings"— Liability 
of  tenant— Factory  and  Workshop  Act, 
1901  (1  Edw.  7,  c.  22),  s.  101. 

The  appellant  was  the  lessee  of  premises  let 
hy  the  respmident  to  the  ajypellant  as  a 
IxiJcehouse.  The  ajyjyellant  covenanted 
to  pay  "  all  existing  and  future  rates, 
duties^  assessTfients,  imjwsitions,  and 
outgoings  of  every  descrijHian  for  the 
time  being  payable  either  by  landlord 
(yr  tenant "  in  resj)€ct  of  the  said  jn-emises. 
The  certificate  required  by  «.  101  of  the 
Factory  and  Worksliop  Act,  1901,  could 
not  be  ofjtained  unless  certain  altera- 
tions were  made  as  required  by  the 
borongh  council. 

Held,  the  exj^enses  of  such  alterations  were 
covered  by  the  words  "  impositions  and 
outgoings^*  in  the  appellant* s  covenant, 
and  that  he  was  liable  to  pay. 

Case  stated  by  a  metropolitan  magistrate. 

A  complaint  preferred  by  the  appellant, 
the  lessee  and  occupier  of  No.  14,  Chicksand 
Street,  Mile  End,  let  by  the  respondent  to 
the  appellant  as  a  bakehouse,  that  the  cer- 
tificate required  by  the  Factory  and  Work- 
shop Act,  1901,  8.  101  (2),  could  not  be 
obtained  unless  certain  structural  altera- 
tions were  made  as  required  by  the  Stepney 
Borough  Council,  and  that  the  expenses  of 
such  alterations,  estimated  at  £148  13«., 
ought  to  be  borne  by  the  respondents  as 
owners  of  the  premises,  was  heard  and 
di.smissod  by  me  subject  to  this  case. 

At  the  hearing  the  following  facts  were 
provoxi  or  admitted :  The  premises.  No.  14, 
Chicksand  Street,  were  originally  let  on 
lease  in  1892  to  one  Reuben  Morris,  and 
were  assigned  to  the  appellant  in  189.3,  and 
were  u.sedf  by  the  appellant  as  a  bakehouse 
until  March  17th,  1903,  when  a  new  lease  of 
the  premises  for  the  term  of  21  years  was 
granted  by  the  respondent  to  the  appellant 
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at  the  rental  of  £50  per  annum,  since  which 
date  the  premises  have  continued  to  be  used 
as  a  bakehouse. 

It  was  also  proved  that  unless  certain 
structural  alterations  were  made  at  a  cost 
estimated  at  £148  13<.,  the  certificate 
required  by  s.  101  (2)  of  the  Factory  and 
Workshop  Act,  1901,  could  not  be  obtained. 

It  was  contended  for  the  respondents  that 
the  covenant  on  the  lease  of  March  17th, 
1903,  which  is  to  be  taken  as  forming  part 
of  this  case,  that  the  les.<«ee  "will,  during 
the  said  t43rm,  pay  all  existing  and  future 
rates,  duties,  as.sessments,  impositions  and 
outgoings  of  every  description  for  the  time 
being  payable  either  by  landlord  or  tenant 
in  respect  of  the  said  premises  respectively 
(except  landlord's  property  tax),"  was  a  con- 
tract on  the  part  of  the  appellant  to  pay  the 
expenses  mentioned  in  s.  101  (2),  and  that 
the  words  "impositions  and  outgoings"  in 
the  above-mentioned  covenant  covered  such 
excuses. 

On  the  other  hand,  it  was  contended  for 
the  apijellant  that  the  covenant  only  applied 
to  such  sums  of  money  coming  under  the 
category  of  taxes,  rates,  etc.,  as  the  landlord 
or  tenant  were  bouna  by  law  to  pay  in 
respect  of  the  premises,  and  that  the 
expenses  referred  to  in  the  said  subsection 
were  a  voluntary  payment,  and  made  merely 
for  the  purpose  ot  enabling  the  appellant  to 
carry  on  his  business  as  a  baker. 

I  upheld  the  respondent's  contention  and 
dismissed  the  complaint.  The  question  of 
law  arising  on  the  above  statement  of  facts 
for  the  opinion  of  the  court  is  whether  the 
expenses  mentioned  in  the  said  subsection 
were  covered  by  the  words  **  impositions 
and  outgoings'*  in  the  before-mentioned 
covenant. 

Haden  Corskr. 

The  Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22).  s.  101  provides  : 

"Tl)  An  underground  bakehouse  shall 
not  oe  used  as  a  bakehouse  unless  it  was  so 
used  at  the  passing  of  this  Act. 

"(2)  Subject  to  the  foregoing  provision, 
after  the  first  day  of  January  one  thousand 
nine  hundred  and  four,  an  underground 
bakehouse  shall  not  be  used  unless  certified 
by  the  district  council  to  be  suitable  for 
that  purpose. 

"  ^4)  An  underground  bakehouse  shall 
not  be  certified  as  suitable  unless  the  dis- 
trict council  is  satisfied  that  it  is  suitable  as 
regards  construction,  light,  ventilation  and 
in  all  other  respects. 
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"  (6)  If  any  place  i.s  used  in  contravention 
of  this  section,  it  shall  be  deemed  to  be 
a  workshop  not  kept  in  conformity  with  this 
Act 

"(7)  In  the  event  of  a  refusal  of  a  certifi- 
cate by  the  district  council,  the  occupier  of 
the  bakehouse  may,  within  21  days  from  the 
refusal,  by  complaint  apnljr  to  a  court  of 
summary  jurisdiction  and,  if  it  appears  to 
the  satisfaction  of  the  court  that  the  bake- 
house is  suitable  for  use  as  regards  con- 
struction, light,  ventilation  and  in  all  other 
respects,  the  court  shall  thereupon  grant 
a  certificate  of  suitability  of  the  bake- 
house, which  shall  have  effect  as  if  granted 
by  the  district  council. 

"(8)  Where  any  place  has  been  let  as  a 
bakehouse,  and  the  certificate  required  by 
this  section  cannot  be  obtained  unless 
structural  alterations  are  made,  and  the 
occupier  alleges  that  the  whole  or  part 
of  the  expenses  of  the  alterations  ought  to 
be  borne  by  the  owner,  he  may  by  complaint 
apply  to  a  court  of  summary  jurisdiction, 
and  that  court  may  make  such  order  con- 
cerning the  expenses  or  their  apportionment 
as  appears  to  the  court  to  be  just  and  equit- 
able, under  the  circumstances  of  the  case, 
regard  being  had  to  the  terms  of  any  con- 
tract between  the  imrties  •  or  in  the  alterna- 
tive the  court  may,  at  tne  request  of  the 
occupier,  determine  the  lease." 

FirrtiingeTy  for  the  appellant.— The  pay- 
ment here  is  not  an  "imposition  or  out- 
going "  within  the  meaning  of  the  covenant 
m  the  lease.  The  covenant  refers  to  "  rates, 
taxes,  duties,  assessments,  impositions  ana 
outgoings."  All  those  terms  refer  to  com- 
pulsory payments  which  the  tenant  is  bound 
to  meet,  but  here  the  payment  for  the  work 
in  question  was  not  a  compulsory  payment, 
but  was  a  voluntary  payment  maoe  by  the 
tenant  for  the  purpose  of  carrying  on  his 
business.  Such  a  voluntary  payment  does 
not  come  within  the  covenant  {HarrU  v. 
Hickman,  [1904]  1  K.  B.  13 ;  68  J.  P.  65. 
The  two  cases  cited  by  the  respondents  in 
the  court  below  Stockdale  v.  Ascherberg, 
[1903]  1  K.  B.  873 ;  68  J.  P.  241,  and  In  re 
narriner,  Bray  maw  v.  Ninnis,  [1903] 
2  Ch.  367  ;  67  J.  P.  361,  do  not  affect  this 
point.  The  case  of  Foulger  v.  ilrrftw^,[l902l 
I  K.  B.  700,  shows  that  a  covenant  such  as 
this  must  apply  to  compulsory  payments 
and  not  to  voluntary  payments.  The 
covenant,  moreover,  does  not  exclude  the 
jurisdiction  of  the  magistrate.  If  the  work 
IS  done,  the  tenant  can  get  the  expenses 
apportioned  between  him  and  the  landlord 
by  the  court  of  summary  jurisdiction.    The 
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decision  in  Monk  v.  Arnold,  [1902]  1  K.  B. 
760,  supports  that  view.  It  was  held  that 
where  the  lessor  of  a  factory  sued  the  lessee 
in  a  county  court  on  a  covenant  to  pay 
all  charges  and  outgoings  which  might  be 
charged  or  imposed  on  the  lessor  in  respect 
of  the  premises,  to  recover  the  exjjenses  to 
which  ne  has  been  put  in  complying  with 
the  requirements  of  the  sanitary  authority 
under  s.  7  of  the  Factory  and  Workshop 
Act,  1891,  the  county  court  judge  has  juris- 
diction, whatever  may  be  the  legal  effect 
and  construction  of  the  covenant,  to  make 
such  order  apportioning  the  expense  between 
the  parties  as  may  seem  just  and  equitable 
under  the  circumstances  of  the  case. 

Gilbert  Mellor  (with  him  6*.  //.  Perrott), 
for  the  respondent. — The  inference  here 
is  that  the  premises,  though  used  as  a  bake- 
house, were  not  let  as  such.  The  magistrate 
has  exercised  his  discretion  and  taken  the 
covenant  into  consideration.  The  jmyment 
is  an  "outgoing  or  imposition"  withm  the 
meaning  of  the  covenant.  The  case  of 
Foulger  v.  Arding,  supra,  is  in  the  respon- 
dent's favour.  Monk  v.  A^'nold^  sum-a,  is 
distinguishable.  That  was  decided  on  a 
different  section  of  another  Act.  If  there  is 
any  hardship  in  this  case,  that  is  met  by  the 
power  given  to  the  magistrate  to  determine 
the  lease. 

Firminger,  in  reply. 

Lord  Alvkbstone,  L.C.J.— The  only 
doubt  I  have  in  this  case  is  whether  we  are 
in  a  position  fully  to  deal  with  the  matter, 
or  whether  we  ought  to  send  it  back  to  the 
learned  magistrate.  That  doubt  arises  not 
from  the  statement  of  facts  in  the  case,  but 
from  the  particular  language  used  by  the 
magistrate  in  stating  the  question  he  has 
left  for  the  decision  of  this  court.  He  says  : 
"  The  question  of  law  arising  on  the  above 
statement  of  facts  for  the  opinion  of  the 
court  is  whether  the  expenses  mentioned  in 
the  said  sub-section  were  covered  by  the 
words  *  impositions  and  outgoings'  in  the 
before-mentioned  covenant."  I  have,  how- 
ever, come  to  the  conclusion  that  there  is 
no  substantial  reason  for  sending  the  case 
back  to  the  learned  magistrate,  and  that 
the  only  question  we  have  to  consider  is 
whether  the  expenses  in  question  mentioned 
in  s.  101  (8)  of  the  Factory  and  Workshop 
Act,  lOOl,  are  "impositions  or  outgoings^' 
within  the  covenant  in  the  lease.  The 
lease  was  granted  in  1903,  after  the  passing 
of  the  Factory  and  Workshop  Act,  1901, 
and  after  the  decision  of  the  Court  of 
Appeal  in  Foulger  v.  Arding,  supra.    The     j 
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lease  purports  to  be  of  two  tenements  and 
shops  in  Chicksand  Street,  and  I  have 
grave  doubts  whether  it  can  be  presumed 
that  they  were  let  as  a  bakehouse  under  the 
Act.  If  the  lease  stood  alone  it  might  not, 
but  in  dealing  with  the  Factory  and  Work- 
shop Act,  1901,  it  contemplates  that  leases 
may  contain  covenants  such  as  this  made 
after  the  passing  of  the  Act.  Now,  on  the 
question  whether  these  expenses  come 
within  the  covenant  in  the  lease  it  is  use- 
less to  attempt  to  deal  with  the  various 
authorities,  since,  as  has  been  stated  by  the 
Court  of  Appeal  in  Foulqer  v.  Arding^ 
sujyra^  they  are  irreconcilable.  I  therefore 
aaoj)t  the  judgment  in  that  case  as  the 
basis  of  my  decision  on  the  Question  now 
before  us.  It  has  been  contended  on  behalf 
of  the  appellant  that  the  expense  in  ques- 
tion is  not  an  imposition  or  outgoing  pay- 
able by  the  landlord  or  tenant,  because  it  is 
an  optional  payment  which  the  tenant  may 
or  may  not  make.  I  do  not  think  that  is 
quite  a  fair  construction  to  put  upon  the 
words  in  s.  101  (8)  of  the  Act.  In  my 
opinion,  if  the  magistrate  upon  an  applica- 
tion by  the  tenant  under  tnat  sub-section 
had  made  an  order  that  a  proportion  of  the 
expenses  was  to  be  borne  by  the  owner,  it 
would  have  been  impossible  to  have  con- 
tended that  those  expenses  had  not  become 
an  "imposition  or  outgoing"  payable  by 
the  owner.  I  have  no  doubt  whatever  as  to 
the  only  point  raised  by  the  special  case,  but 
it  has  been  pressed  upon  us  that  the  magis- 
trate took  the  view  that  his  jurisdiction  was 
ousted  by  the  covenant,  and  that  he  there- 
fore refused  to  exercise  his  jurisdiction. 
But  in  my  opinion  the  magistrate  intended 
to  say  that  if  the  court  were  of  oi)inion 
that  the  expenses  in  question  came  within 
the  covenant,  then  his  decision  refusing  to 
make  the  owner  pay  any  part  of  that  ex- 
pense was  to  stand.  I  see  no  reason  why 
the  case  should  go  back,  and  I  cannot 
conceive  that  it  would  be  just  or  eciuitable 
to  put  this  burden  on  the  landlord  in  the 
face  of  the  covenant  made  with  the  tenant, 
and  having  regard  to  the  length  of  time, 
the  residue  of  the  term  still  unexpired,  viz., 
twenty-one  years,  remaining  in  the  tenant. 
This  is  the  converse  case  to  Monk  v.  Aimold, 
8u;yra.  That  was  a  decision  under  s.  7  (2) 
of  the  Factory  and  Workshop  Act,  1891, 
which  enacted  that  if  a  factory  was  not 
l^rovided  with  means  of  escape  in  case  of 
fire  the  sanitary  authority  were  to  serve  a 
notice  on  the  owner  specifying  the  measures 
necessary  to  be  tiiken  ;  and  if  the 
owner  alleged  that  the  occupier  of  the 
factory  ought  to  bear  or  contribute  to  the 
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expense  of  complying  with  their  require- 
ments, he  might  apply  to  the  county  court, 
and  that  court,  after  hearing  the  occupier, 
might  make  such  order  as  may  appearlto 
the  court  to  be  just  and  equitable  under 
the  circumstances.  This  section  is  repro- 
duced in  s.  14  of  the  Act  of  1901.  Nothing 
is  said  in  the  section  under  which  that  case 
was  decided  as  to  "  regard  being  had  to  the 
terms  of  any  contract  oetween  tne  parties." 
The  presence  of  those  words  in  the  section 
we  are  now  considering — s.  101  of  the  Act 
of  1901 — makes  the  position  of  the  owner 
stronger.  I  think,  having  regard  to  the 
covenant  and  the  length  of  the  term  still 
unexpired,  there  is  no  ground  for  saying 
it  would  be  just  and  equitable  to  put  any 
part  of  the  payment  of  those  expenses  on 
the  landlord.  I  am  of  opinion  this  apjieal 
should  be  dismissed. 

Wills,  J.— I  am  of  the  same  opinion. 
On  the  question  whether  these  premises 
were  let  as  a  bakehouse,  I  think  they  were. 
The  covenants  in  the  lease  are  particularly 
strictly  drawn,  and  permission  is  given  in 
the  lease  to  use  the  premises  as  a  bake- 
house. Supposing  that  to  be  so,  has  the 
magistrate  come  to  the  ri^ht  conclusion  in 
this  case  1  The  only  question  raised  by  the 
case  is  whether,  if  tne  landlord  was  ordered 
to  pay  the  whole  or  a  portion  of  the  ex- 
penses in  question,  such  a  payment  would 
be  an  "  imposition  or  outgoing  "  within  the 
meaning  oi  the  covenant.  I  think  that 
in  Fmdger  v.  Arding^  su^yra^  it  was  decided 
that  such  a  payment  was  an  outgoing,  and  in 
Monk  V.  Arnold  it  was  taken  for  granted 
that  such  was  the  case.  If  an  order  was 
made  on  the  landlord  he  could  recover  on 
the  covenant  from  the  tenant  I  confess  I 
have  some  difficulty  in  understanding  a 
passage  of  the  judgment  of  my  brother 
Channell  in  Monk  v.  Arnold,  He  seems 
to  have  said  that  the  expenses  under  s.  7  (2) 
of  the  Factory  and  Workshop  Act,  1891, 
although  an  outgoing,  might  not  be  an  out- 
going lor  which  the  tenant  could  be  sued 
under  a  covenant  such  as  the  one  in  the 
present  case.  I  fail  to  see  how  if  it  is 
an  outgoing  within  the  covenant,  it  can 
make  any  difference  whether  it  is  that 
particular  class  of  outgoing  or  not.  I 
think  it  would  be  futile  to  send  this  case 
back  to  the  magistrate  ;  for,  whether  the 
magistrate  has  or  has  not  decided  that  it  is 
just  and  equitable  that  the  tenant  should 
bear  the  expenses— and^  speaking  for  my- 
self, I  think  it  is  only  m  very  exceptional 
circumstances  that  a  contract  made  between 
the  parties  should  be  reviewed — it  would, 
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in  any  case,  be  useless  to  send  it  back, 
because  if  the  magistrate  ordered  the  land- 
lord to  bear  a  proportion  of  the  expenses 
the  landlord  after  paying  such  expenses 
could  at  once  sue  the  tenant  to  recover 
the  amount  so  paid  under  the  covenant. 

Kennedy,  J.— I  am  of  the  same  opinion. 
With  regard  to  the  matter  which  we  have 
not  got  to  decide,  as  to  whether  these  pre- 
mises were  let  as  a  bakehouse,  I  think  if 
I  had  to  decide  it  on  the  case  and  evidence 
before  us  I  should  say  that  it  was  so  let.  In 
Monk  V.  Arnold,  supra^  the  letting  was 
of  premises  to  be  used  as  a  factory,  and 
because  here  there  was  permissive  user, 
I  think  the  tenant  has  no  equitjr  to  come  to 
the  landlord  and  to  cast  upon  him  payment 
of  a  portion  of  these  expenses.  Be  that  as 
it  may,  it  would  be  a  useless  proceeding  to 
send  this  case  back  to  the  magistrate.  I 
agree  with  my  brother  Wills  that  if  these 
expenses  are  an  outgoing  I  am  unable  to 
see  why  they  do  not  fall  within  the  cove- 
nant. 1  confess  that  I,  too,  am  unable  to 
understand  the  particular  passage  in  the 
judgment  of  Cu/innell,  J.,  in  Monk  v. 
Amoldj  referred  to  by  my  brother  Wills. 
The  question  is.  Has  the  tenant  bound 
himself  in  law  to  pay  this  particular  out- 
going or  not?  If  he  has,  then  there  is 
no  use  in  sending  the  case  back  to  the 
magistrate,  because,  as  my  brother  Wills 
has  pointed  out,  if  the  magistrate  aj)i>or- 
tions  |>art  of  these  expenses  to  be  paid  by 
the  landlord,  the  latter  on  imying  the  i)or- 
tion  so  charged  on  him  could  at  once  sue 
the  tenant  under  his  covenant.  The  only 
(juestion,  in  terms  left  bjr  the  magistrate, 
is  whether  under  this  particular  agreement 
the  tenant  has  undertaken  to  pay  the  cost  of 
these  outgoings.  As  our  answer  to  that 
(question  is  in  the  affirmative,  and  therefore 
in  favour  of  the  respondents,  this  appeal 
must  be  dismissed. 

Aj)/)eal  dismissed. 

Solicitors  for  the  appellant :  H.  A. 
Lovett  «k  Co. 

Solicitor  for  the  resjwndent:  Arthur 
Blott. 
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Bannister  v,  Sullivan. 

Poor  Law — Desertion  of  children — Children 
already  chargeable— Children  "becom- 
ing chargeable"— Continuing  offence- 
Variance  between  information  and  evi- 
dence— Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  s.  4— Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876  (39  & 
40  Vict.  c.  61),  s.  19—  Summary  Juris- 
diction Act,  1848  (11  &  12  Vict  c.  43), 
8.  1. 

In  1899  the  respondent  ran  aioay^  leaving 
his  three  children  chargeable,  and  they 
were  iivaintained  in  tJve  a]>]>ellants 
union,  and  in  1900  the  resjx/ndent  was 
conmcted  and  sentenced  to  one  month^s 
hard  labour.  On  his  release  he  failed 
to  take  the  children  out  of  the  work- 
house, and  in  January,  1903,  a  warrant 
was  granted  for  the  apprehension  of  the 
resix)ndent  for  running  away  and  leav- 
ing his  children  chargeable  on  Decem- 
ber ibtli,  1902.  In  December,  1903,  the 
resjyondent  was  arrested,  and  the  infor- 
mation alleged  that  the  respondent  on 
December  \bth,  1902,  Aarf  t^n  away, 
leaving  his  three  children,  ''^whereby 
they  nave  become  and  are  now  actiudly 
chargeable" 

Held,  that  the  resfwndent  could  have  been 
convicted  of  the  offence  on  tlie  evidence 
before  the  magistrate,  and  t/uit  the  in- 
formation cotUd  have  been  amended,  if 
necessary,  under  s.  1  of  the  Summari/ 
Jurisdiction  Act^  1848. 

Case  stated  by  a  metropolitan  magistrate. 

On  December  16th,  22nd,  23rd,  and  28th, 
1903,  the  respondent  was  brought  before  me 
under  a  warrant  for  his  arrest  granted  on 
Januaiy  22nd,  1903,  to  answer  to  an  in- 
formation laid  under  s.  4  of  5  Geo.  4,  c.  83, 
and  s.  19  of  39  &  40  Vict.  c.  61,  by  the 
appellant,  who  is  the  general  relieving 
officer  to  the  guardians  of  the  poor  of  the 
parish  of  Paddington,  alleging  that  the 
respondent  did,  on  December  15th,  1902, 
unlawfully  run  away,  leaving  his  three 
children,  whom  he  is  legally  bound  to 
maintain,  whereby  they  have  become  and 
are    now  actually  chargeable  to  the  said     ^ 
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parish  of  Paddington,  contrary  to  the 
statute. 

Upon  the  hearing  of  the  said  information, 
the  following  facts  were  proved  on  behalf  oi 
the  appellant : 

In  1899  the  respondent  ran  away  from  his 
three  children,  whom  he  was  legally  bound 
to  maintain,  and  his  said  children  thereby 
became  chargeable  to  the  said  parish  of 
Paddington,  and  they  have  since  been 
maintained  by  the  Paddington  Board  of 
Guardians  at  the  expense  of  about  £280  to 
the  common  fund  of  the  said  parish. 

On  November  13th,  1900,  tne  respondent 
was  convicted  for  running  away  and  leaving 
his  said  children  on  November  7th,  1899, 
whereby  they  became  chargeable  as  afore- 
said, and  was  sent  to  prison  for  one  month. 
When  the  respondent  came  out  of  prison  he 
went  to  the  appellant's  office,  and  was  told 
by  the  appellant  he  must  take  steps  to  take 
his  said  children  out  of  the  Paddington 
Workhouse.  This,  however,  the  respondent 
failed  to  do,  and  the  children  remained  in 
the  workhouse.  In  January,  1903,  a  warrant 
was  granted  for  the  apprehension  of  the 
respondent  for  running  away  and  leaving 
his  children  chargeable  on  December  15th, 
1902,  two  years  from  the  date  of  his  release 
from  prison.  There  was  evidence  that 
during  this  interval  of  time  the  guardians 
had  published  an  offer  of  a  reward  of  20«. 
for  the  respondent's  discovery,  and  search 
had  been  made  for  the  respondent  by  the 
police  and  by  the  guardians,  but  beyond 
the  fact  that  the  search  was  unsuccessful, 
there  was  nothing  to  show  that  the  respon- 
dent was  wilfully  hiding. 

The  appellant  contended  that  by  leaving 
his  children  in  the  workhouse  after  he  came 
out  of  prison  the  respondent  had  run  away 
and  left  his  children,  whereby  they  became 
chargeable  to  the  said  parish  of  Paddington, 
contrary  to  the  provisions  of  s.  4  of  the 
statute  of  5  Geo.  4,  c.  83,  and  that  he  had 
thereby  committed  a  fresh  offence,  and  was 
liable  to  conviction  therefore  under  that 
section  and  s.  19  of  39  <fe  40  Vict.  c.  61. 

And  it  was  further  contended  that  if 
there  was  no  fresh  offence  in  law  the  respon- 
dent was  guilty  of  a  continuing  offence  day 
by  day  until  such  time  as  he  removed  the 
chargeability. 

I  ordered  the  respondent  to  be  discharged, 
inasmuch  as  I  was  of  opinion  that  as  his 
said  children  had  been  continuously  charge- 
able since  November  7th,  1899,  they  had  not 
become  chargeable  to  the  parish  by  reason 
of  the  respondent  not  removing  them  from 
the  said  workhouse  after  he  came  out  of 
prison ;  that  the  respondent  had  committed 
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no  fresh  offence,  and  having  been  convicted 
and  punished  for  having  run  away  and  left 
his  cnildren,  whereby  they  became  charge- 
able to  the  said  parish,  on  November  7th, 
1899^  he  could  not,  under  the  circumstances 
hereinbefore  stated,  be  convicted  for  con- 
tinuing the  said  offence  on  December  15th, 
1902. 

The  question  of  law  for  the  opinion  of 
the  court  is  whether  or  not  I  ought  to  have 
convicted  the  respondent  on  the  facts  herein 
stated,  and  the  said  court  is  asked  to  remit 
to  me  this  case  with  its  opinion  thereon,  or 
to  make  such  further  order  as  to  the  court 
may  seem  fit. 

A.  Chicuele  Plowdkn. 

The  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
s.  4,  provides  :  " .  .  .  eveiy  person  running 
away  and  leaving  his  wife,  or  his  or  her 
child  or  children,  chargeable,  or  whereby  she 
or  they  or  any  of  them  shall  become  charge- 
able, to  any  parish,  township,  or  place  ;  .  .  . 
shall  be  deemed  a  rogue  and  vagabond, 
within  the  true  intent  and  meaning  of  this 
Act ;  and  it  shall  be  lawful  for  any  justice  of 
the  peace  to  commit  such  offender  (being 
thereof  convicted  before  him  by  the  con- 
fession of  such  offender,  or  by  the  evidence 
on  oath  of  one  or  more  credible  witness  or 
witnesses)  to  the  house  of  correction,  there 
to  be  kept  to  hard  labour  for  any  time  not 
exceeding  three  calendar  months    .    .     ." 

The  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  <k  40  Vict  c.  61), 
8.  19,  provides ;  "  Proceedings  may  be  taken 
against  any  person  who  runs  away  and 
leaves  his  wife  or  his  or  her  child  chargeable, 
or  whereby  she  or  they  or  any  of  them  Bhall 
become  chargeable  to  any  union  or  parish  at 
any  time  within  two  years  after  tne  com- 
mission of  the  offence ;  and  a  summons  or 
warrant  in  respect  thereof  may  be  issued 
upon  the  information  of  any  relieving 
officer  of  the  guardians  statine  that  relief  has 
been  applied  for  on  behalf  of  the  wife  or  child, 
and  that  he  is  informed  and  believes  that 
the  husband  or  parent,  as  the  case  may  be, 
has  left  the  wile  or  child  and  gone  away, 
any  law  or  statute  to  the  contrary  notwith- 
standing   .    .    ." 

The  Summary  Jurisdiction  Act,  1848  (1 1  <fe 
12  Vict.  c.  43),  8.  1,  provides  :  "...  Pro- 
vided also,  that  no  objection  shall  be  taken 
or  allowed  to  any  information,  complaint,  or 
summons,  for  any  alleged  defect  therein  in 
substance  or  in  form,  or  for  any  variance  be- 
tween such  information,  complaint,  or  sum- 
mons and  the  evidence  adduced  on  the  part 
of  the  informant  or  complainant  at  the  hear- 
ing of  such  information  or  complaint 
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but  if  any  such  variance  shall  appear  to  the 

1'ustice  or  justices  present  and  acting  at  such 
tearing  to  be  sucn  that  the  party  so  sum- 
moned and  api)earing  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for 
such  justice  or  justices,  upon  such  terms  as 
he  or  they  shall  think  ht,  to  adjourn  the 
hearing  of  the  case  to  some  future  day.** 

Danckwerts,  K.C.  (with  him  JR.  Cunning- 
ham Glen),  for  the  appellant— The  respon- 
dent here  has  been  convicted  before  for 
running  away  and  leaving  his  children 
chargeable,  and  the  magistrate  has  wrongly 
held  that  because  on  this  occasion  the 
children  were  already  in  the  workhouse 
when  he  deserted  them  he  cannot  be  con- 
victed, because  the  statute  5  Geo.  4,  c.  83,  s.  4. 
says  that  every  person  running  away  ana 
leaving  his  wife  or  children  chargeable  or 
whereby  they  shall  become  chargeable  is 
guilty  of  an  oflTence,  and  the  children  here 
were  already  chargeable,  and  did  not  be- 
come so  by  reason  of  the  respondent  running 
away.  The  offence  is  explained  in  CamMdge 
Uni<m  V.  Parr  (1861),  10  C.  B.  (n.s.)  101 ; 
25  J.  P.  518.  It  is  true  there  is  a  variance 
here  between  the  information  and  the  evi- 
dence, but  that  is  immaterial.  That  is 
specially  provided  for  by  s.  1  of  the  Sum- 
mary Jurisdiction  Act,  1848.  Moreover, 
39  &  40  Vict.  c.  61,  s.  19,  provides  for  the 
two  offences,  either  leaving  the  children 
chargeable  or  running  away,  whereby  they 
become  chargeable.  If  the  magistrate  is 
right,  a  man  need  only  be  convicted  once, 
leave  his  children  in  the  workhouse,  and 
then  he  is  free  for  ever. 

The  respondent  did  not  appear  and  was 
not  represented. 

Lord  Alvjskstone,  C.J.— In  my  opinion, 
this  case  must  be  sent  back  to  the  magistrate 
to  convict.  Upon  the  point  that  the  in- 
formation contains  the  words  only  "ran 
away,  leaving  his  wife  and  three  children, 
whom  he  is  legally  bound  to  support  and 
maintain,"  etc.,  in  all  probability  the  in- 
formation ought  to  have  been  amended,  but 
I  think  as  the  statute  and  as  the  evidence 
which  was  given  establish  the  offence,  we 
ought  not  to  give  effect  to  that  objection, 
nor  do  I  understand  it  to  have  been  the 
ground  of  the  magistrate's  decision.  The 
ground  of  the  magistrate's  decision  was  that 
the  respondent  had  been  previously  punished 
for  running  away,  and  therefore  tnere  was 
not  another  offence.  With  great  deference  to 
the  magistrate's  valuable  opinion,  I  think 
the  magistrate  is  not  right.  It  seems  to  me 
that  after  the  respondent  came  out,  his  duty 
to  maintain  his  children  revived,  if  I  may 
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use  that  expres.sion,  but  he  ran  away,  and 
therefore  it  is  a  new  substantive  offence. 
When  he  came  out  he  asked  the  people 
what  he  would  have  to  do.  He  called  at 
the  appellant's  office,  and  he  was  told  that 
he  must  take  steps  to  take  the  children  out 
of  the  workhouse^  but  he  ran  away  again. 
The  fact  that  his  children  were  in  the 
workhouse  at  the  tinie  is  no  reason  that  he 
should  not  be  punished,  and  there  is,  in 
effect,  a  new  substantive  offence.  It  is  the 
same  as  the  decision  in  the  case  Mr. 
DanckwertB  has  referred  to  in  Cambridge 
Union  v.  Parr,  supra.  Any  other  result 
would  be  rather  serious,  because  if  a  man 
ran  away  once  and  was  punished,  he  would 
get  rid  of  any  responsibility  for  supporting 
his  children  by  simply  absconding.  I  think 
the  case  must  go  back  to  the  magistrate  with 
a  direction  to  convict. 

Wills,  J. — I  am  of  the  same  opinion.  I 
think  the  conviction  ouj^ht  to  be  for  running 
away  and  leaving  his  children  chargeable  to 
the  [larish. 

Kennedy,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  there  was  evidence 
sufficient  to  bring  the  case  within  the 
decision  in  Cambridge  Union  v.  Parr^ 
supray  and  that  although  the  offence  was 
not  properly  charged  in  the  information, 
that  would  have  been  a  matter  for  which,  if 
there  had  been  any  sort  of  merits  on  the 
groTind  of  surprise  or  otherwise,  the  magis- 
trate could  have  adjourned  the  case  in  order 
that  there  might  have  been  either  a  new  or 
amended  information.  That  is  a  point  not 
raised  for  us  by  the  magistrate,  but  whether 
or  not  there  should  be  a  conviction,  seeing  he 
was  convicted  before,  and  the  children  still 
remaining  in  the  workhouse,  and  no  fresh 
state  of  facts,  I  think  there  were  sufficient 
facts  here  to  justify  a  conviction. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Collins  and 
Cook. 
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(Before  Lord  Alverstone,  L.C.J.,  Wills 
and  Kennedy,  JJ.) 

Derby  ik  Bloomfield  and  Another. 

Unlawful  gaming— House  kept  or  used  for 
purpose  of — Assisting  in  conduct  thereof 
—Game  of  faro— "  Banker"  who  has 
"bought  the  bank"— Gaming  Houses 
Act,  1854  (17  ik  18  Viit.  c.  38),  s.  4. 

A  ^^  banker  ^^  who  has  ^^fnyught  the  bank,'^ 
and  is  playina  in  a  house  at  the  game 
of  farOy  which  is  an  unlawful  ganie,  by 
12  Geo.  2,  c.  28,  «.  2,  is  a  person  assist- 
ing  in  condv^timj  the  business  of  a 
house^  etc.,  ojten^  kept,  or  used  for  the 
purpose  of  unlawfiU  gaming  within  s.  4 
of  the  Gaming  Houses  Act,  1854. 

Case  stated  by  one  of  the  police  magis-' 
trates  of  the  metropolis. 

On  February  13th,  1904,  an  information 
was  laid  by  the  appellant  a^inst  two  men 
of  the  name  of  Charles  Bloomfield  and 
Charles  Dernbach,  under  s.  4  of  the  Gaming 
House  Act,  1854  (17  <k  18  Vict.  c.  38),  for 
that  they  did,  on  the  9th  day  of  February, 
1904,  assist  in  conducting  the  business  of  a 
certain  house,  situate  at  241,  Marylebone 
Road,  and  known  as  the  International 
Athletic  Club,  which  was  then  being  kept 
and  used  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein.  The  in- 
formation was  heard  on  February  16th, 
1904,  by  a  police  magistrate  of  the  metro- 
polis, who  dismissed  the  information,  but 
consented  to  state  and  sign  the  following 
case. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  to  the  satisfac- 
tion of  the  learned  ma^^istrate :  About 
1.20  on  the  early  morning  of  Tuesday, 
February  9th,  1904,  the  house  situate  at 
241,  Marylebone  Koad,  and  known  as  the 
International  Athletic  Club  (which  club 
was  registered  at  the  Marylebone  Police 
Court  in  January,  1904,  in  accordance  with 
the  provisions  of  s.  24  of  the  Licensing 
Act,  1902(2  Edw.  7,  c.  28)),  was  entered  by 
Superintendent  Bentinck  and  other  officers 
of    the    D   Division    of    police,    under   a 
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search  warrant,  granted  by  the  Commis- 
sioner of  Metropolitan  Police,  by  virtue  of 
the  provisions  of  s.  6  of  the  Gaming  Act, 
1845  (8  <k  9  Vict.  c.  109),  and  some  persons 
were  found  in  a  large  room  in  the  lower 
part  of  the  said  house,  known  as  the  "  club- 
room."  This  is  a  very  large  room,  contain- 
ing three  full-sized  billiard  tables  and  a 
dnnking  bar.  At  the  time  of  the  imtioe 
entry  into  the  premises  the  game  of  faro, 
which  is  an  unlawful  game  by  virtue  of  the 
provwions  of  s.  2  of  12  Geo.  2,  c.  28,  was 
being  played  by  a  considerable  number  of 
the  persons  catnercd  together  in  this  room, 
and  the  implements  of  gaming  used  in  the 
playing  of  this  unlawful  game,  such  as  the 
cards,  the  matches  (employed  for  the  iiiir- 
pose  of  marking  out  the  faro  beds),  ana  the 
card  tables^,  were  seized  by  the  police,  and 
were  produced  before  the  magistrate. 

At  the  time  of  the  police  entry  the  said 
Charles  Bloomfield  was  acting  as  "  banker  " 
at  the  game  of  faro^  and  the  said  Charles 
Dernbach  as  "  croupier"  at  the  same  game, 
assisting  the  banker.  The  game  of  faro  is 
always  played  with  a  "banker,"  who  is 
"         •  '    '   '  "  ler."     The 

the  other 
officer, 

who  had  obtaine(f  admission  to  the  premises 
prior  to  the  police  entry,  that  on  tne  ni^ht 
of  Monday,  February  8th,  1904,  a  boxing 
competition  had  been  held  in  a  large  saloon 
on  tnese  premises,  which  had  been  attended 
by  some  two  or  three  hundred  persons, 
some  of  whom  were  membera  of  the  club, 
the  rest  having  entered  by  virtue  of  tickets 
purchased  in  suivance  from  members.  The 
said  boxing  competition  concluded  about 
11.30  p.m.,  and  the  majority  of  persons 
then  lett  the  premises,  but  some  of  them,  to 
the  number  of  about  fifty,  went  down  to 
the  club-room  above  mentioned. 

About  12.20  a.m.  a  game  of  faro  was 
started,  in  which  about  thirty  persons  took 
part.  The  said  Charles  Bloomfield  "  bought 
the  bank  "  (as  it  is  called)  for  £10,  t.c.,  made 
a  bank  of  £10,  and  from  the  hour  men- 
tioned until  the  police  entry  the  game  of 
faro  was  played  m  the  club-room  without 
cessation.  During  the  whole  of  that  time 
the  said  Charles  Dernbach  was  acting  as 
croupier  at  the  game,  and,  with  the  excep- 
tion of  about  twenty  minutes,  the  said 
Charles  Bloomfield  was  acting  as  banker  at 
the  game. 

It  was  proved  by  the  police  officers  that 
the  game  of  faro  was  played  on  the  premises 
in  the  same  room  and  under  similar  circum- 
stances on  the  following  occasions:  The 
night  of  January  6th,  the  early  morning  of 
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January  7th,  the  night  of  January  8th  and 
18th,  and  the  early  mornings  of  January  19th 
and  26th  and  the  early  morning  of  Febru- 
ary 2nd,  1904 ;  but  it  was  not  shown  that 
the  said  Charles  Bloomiield  and  Charles 
Dembach  had  ever  played  faro  on  the 
premises  before  the  night  of  the  police 
entry. 

The  said  Charles  Bloomfield  and  Charles 
Dernbach  did  not  give  evidence  on  their 
own  behalf,  but  it  was  proved  by  one  E.  R., 
the  registered  secretary  of  this  club,  who 
was  also  summoned  before  me  in  connection 
with  the  case,  that  neither  the  said  Charles 
Bloomfield  or  the  said  Charles  Dernbach 
were  members  of  this  club,  and  that  they 
must  have  obtained  admission  by  purchase 
of  entrance  tickets  from  members.  It  was 
proved  that  this  International  Athletic  Club 
was  a  proprietary  club  belonging  to  one 
Ernest  Hart,  who  lived  with  his  wife  on 
the  premises,  and  who  was  on  the  premises 
at  the  time  of  the  police  entry,  but  who 
managed  to  make  his  escape  from  custody 
and  who  has  not  yet  been  re  arrested. 

On  the  part  of  the  prosecution  it  was 
contended  upon  the  above  facts  that  the 

E remises  in  Question  were  a  common  gaming 
ouse,  that  tiiey  were  kept  and  used  for  the 
purpose  of  unlawful  gaming  being  carried 
on  therein,  and  that  the  said  Charles 
Bloomfield  and  Charles  Dernbach  by  acting 
as  a  banker  and  croupier  respectively  at  the 
game  of  faro  in  the  said  house  assisted  in 
conducting  the  business  of  the  said  house, 
and  were  therefore  guilty  of  the  oflfence 
charged  against  them.  The  attention  of  the 
magistrate  was  called  to  s.  4  of  the  Gaming 
House  Act,  1845  (8  &  9  Vict.  c.  109),  in 
support  of  this  contention. 

Llpon  the  above  facts  the  learned  magis- 
trate found  that  the  said  house  though 
primarily,  and  in  good  faith,  opened,  kept, 
and  used  as  an  athletic  club,  had  on  the 
night  in  question  been  used  also  for  un- 
lawful gaming,  and  was  therefore  opened, 
kept,  and  used  as  a  common  gaming  nouse, 
and  convicted  and  fined  Ricketts,  the 
secretary,  for  assisting  in  the  management, 
but  as  tnere  was  no  evidence  before  him 
that  the  said  Charles  Bloomfield  and 
Charles  Dernbach  took  any  part  in  the 
mana^ment  of  the  business  carried  on  at 
the  said  house  except  acting  as  banker  and 
croupier  respectively  in  the  game  of  faro 
as  aoove  stated,  or  that  they  took  i)art  in 
the  unlawful  gaming  otherwise  than  casually, 
he  was  of  opinion  that  there  was  no  evidence 
before  him  upon  which  he  could  legally 
convict  the  said  Charles  Bloomfield  and 
Charles  Dernbach  of  the  offence  charged 
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against  them,  and  so  he  dismissed  the  said 
information. 

The  question  for  the  opinion  of  the  court 
was  whether,  upon  these  facts,  the  learned 
magistrate  came  to  a  correct  determination 
in  point  of  law,  and  if  not,  what  should  be 
done  in  the  premises. 

Section  4  of  the  Gaming  Houses  Act,  1854, 
provides  that  "...  any  person  having  the 
care  or  management  of  or  in  any  manner 
assisting  in  conducting  the  business  of  any 
house,  room,  or  place  opened,  kept,  or  used 
for  the  purpose  afore-said  ...  [unlawful 
gaming]  "may,  on  summary  conviction 
thereof  Ibef ore  any  two  justices  of  the  peace, 
be  adjudged  by  such  justices  to  forfeit  and 
pay  such  penalty,  not  exceeding  five  hun- 
dred pounds,  as  to  such  justices  shall  seem 
fit.    .    .    ." 

B.  B,  Murphy,  for  the  appellant  (B,  D, 
Muir  with  him).— The  question  is  whether 
a  banker  at  the  game  of  faro,  which  is 
played  in  a  house,  is  assisting  in  conducting 
the  business  of  a  house,  etc.,  for  the  purpose 
of  unlawful  gaming  within  s.  4  of  the 
Gaming  Houses  Act,  1854?  I  submit 
that  he  does  so  assist.  The  learned 
magistrate  was  influenced  by  the  case 
of  Jenks  v.  Turpin  (1884),  13  Q.  B.  D. 
505 ;  49  J.  P.  20,  37,  where  the  punters 
or  players  at  a  gatne  of  baccarat,  were 
held  not  to  assist  in  conducting  a  house 
within  the  terms  of  that  section,  but  the 
case  of  a  "banker"  who  has  bought  the 
bank  is  very  different.  The  respondent, 
Dernbach,  who  acted  as  croupier,  has  not 
been  served  with  the  notice  of  api>cal  and 
copy  of  the  case. 


le  respondents  did  not  appear. 


Lord  Alverstone,  L.C.J. — In  this  case, 
the  res|)ondent  Bloomfield  was  acting  as 
banker  at  the  unlawful  game  of  faro,  and 
had  "  bought  the  bank."  It  seems  to  me  that 
a  person,  so  acting,  is  assisting  in  conducting 
the  business  of  a  house  used  for  the  purpose 
of  uulawful  gaming.  The  case,  therefore, 
must  go  back  to  the  learned  magistrate  to 
convict  Bloomfield.  I  say  nothing  as  to  the 
respondent  Dernbach,  as  the  notice  of  appeal 
ana  the  case  have  not  been  served  upon 
him. 

Wills,  J.— I  agree. 

Kennedy,  J.— I  agree. 

Apimd  allowed  as  to  Bloomfield, 

Solicitors  for  appellant :  Wontner  &  Son. 
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May  17,  1904. 

Rex  V,  Wells  and  Another,  JJ. 

Justices  —  Conviction  —  Duplicity  —  Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36),  s.  1. 

The  ajjpellant  vxis  summcyned  and  convicted 
for  driving  a  motor  car  on  a  j^ublic 
hiakway  "  at  a  Bpeed  or  in  a  manner 
which  wa^  dangerous  to  the  public, 
having  regard  to  all  the  circumstances 
of  the  rase,  including  the  nature,  condi- 
tion and  use  of  the  highway  and  to  t/ie 
amount  of  traffic  which  actually  was  at 
the  time  or  which  might  reasonably  be 
expected  to  be  on  the  highway, ^^ 

Held,  that  the  conviction  teas  bad  for 
duplicity. 

Cause  shown  against  a  rule  nisi  for  a 
writ  of  certiorari  to  bring  up  and  quash  a 
conviction  by  justices  of  one  Richard 
Clifford,  under  the  Motor  Car  Act,  1903. 

Both  the  summons  and  the  conviction 
were  in  the  following  form  (the  summons, 
of  course,  l^eing  in  the  second  person): 
"  For  that  he,  on  the  17th  day  of  January, 
1904,  at  Loughborough,  in  the  said  county 
of  Leicester,  then  being  the  driver  of  a  cer- 
tain motor  car  on  a  certain  public  highway 
there  situate,  did  drive  the  same  thereon  at 
a  8i)eed  or  in  a  manner  which  was  dan- 
gerous to  the  public,  having  regard  to  all 
the  circumstances  of  the  case,  including  the 
nature,  condition  and  use  of  the  highway 
and  to  the  amount  of  traffic  which  actually 
was  at  the  time  or  which  might  reasonably 
be  expected  to  be  on  the  highway." 

The  Motor  Car  Act,  1903  (3  Edw.  7, 
c.  36),  s.  1,  provides  :  "  If  any  person  drives 
a  motor  car  on  a  public  highway  recklessly 
or  negligently,  or  at  a  speed  or  in  a  manner 
which  is  dangerous  to  the  public,  having 
regard  to  all  the  circumstances  of  the  case, 
including  the  nature,  condition  and  use  of  the 
highway,  and  to  the  amount  of  traffic  which 
actually  is  at  the  time,  or  which  might 
reasonably  be  expected  to  be,  on  the  highway, 
that  person  shall  be  guilty  of  an  offence 
under  this  Act." 

C.  B,  Marriott  showed  cause.— The  con- 
viction  only  specifies    one    offence.     The 
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speed  of  the  car  does  not  alone  constitute 
an  offence,  but  onlv  speed  above  twenty 
miles  an  hour  and  above  ten  miles  an  hour 
within  the  limits  fixed  by  the  Local  Govern- 
ment Board  (see  s.  9).  The  words,  there- 
fore, "  or  in  a  manner  "  are  necessary  to 
allege  the  offence,  and  are  merely  explana- 
tory. [Lord  Alverstone,  L.C.  J.— But  the 
words  are  "  or  in  a  manner,"  not  "  and  in  a 
manner."]  He  cited  JR.  (on  the  prosecution 
of  Redfem  v.  White),  (1879),  49  L.  J.  M.  C. 
19  ;  aS'.  C,  White  v.  Redfem,  44  J.  P.  87,  and 
R,  V.  Totnes  JJ.,  Times,  May  9th,  1879. 

Avory,  K.C.,  and  A.  M.  White,  in  sup- 
port, were  not  called  upon. 

Lord  Alverstone,  L.C.J. — I  regret 
having  to  give  effect  to  the  particular  ob- 
jection raised,  because  there  is  probably  no 
merit  in  it  whatever  ;  but  there  is  a  very  im- 
portant principle  involved.  Convictions  may 
DC  made  use  of  subsequently,  and  in  this 
particular  Act  we  know  there  are  conse- 

Juences  which  follow  certain  convictions?. 
t  seems  to  me  it  is  quite  impossible  to  say 
that  the  only  offence  here  is  "  driving  at  a 
speed  which  is  dangerous  to  the  public," 
because  it  is  obvious  that  there  is  the 
offence  of  driving  at  a  spc^  which  is 
dangerous  to  the  public,  and  the  offence  of 
driving  in  a  manner  dangerous  to  the  public 
I  do  not  think  the  words  *'  at  a  speed  "  can 
be  treated  as  mere  surplusage  any  more 
than  the  words  **  or  in  a  manner."  I  also 
desire  to  iK>int  out  a  person  may  be  going  at 
(|uite  a  moderate  speed  and  yet  be  driving 
in  a  manner  that  is  dangeroas  to  the  public, 
that  is,  swaying  from  side  to  side  or  failing 
to  keep  proper  control  of  the  motor  car. 
Therefore  it  is  obvious  that  the  magistrates 
ought  not  to  connect  the  two  offences  to- 
gether, but,  in  dealing  with  the  question 
ought  to  consider  whetner  the  "manner"  of 
driving  is  dangerous,  quite  apart  from  the 
question  of  speed.  That  being  so,  I  think 
tne  conviction  cannot  stand.  The  two 
limbs  of  this  section  really  state  two  offences 
and  there  being  an  important  general  ques- 
tion involved,  the  objection  must  prevail 
and  whatever  the  merits  of  the  case  may  be 
the  conviction  cannot  stand. 

Wills,  J. — I  am  of  the  same  opinion.  I 
have  certainly  thought  for  many  years—  as 
long  as  fifty  years  ago— that  a  conviction  in 
an  alternative  form  which  involved  two 
offences  was  bad,  and  it  seems  to  me  that 
Mr.  McLrriotfs  argument  negatives  the 
application  of  an  elementary  principle  to 
tnis  matter,  which  is  of  great  importance. 
One  regrets  always  that  a  person  should 
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escape  the  consequences  of  wrong  doing, 
especially  so  in  this  particular  instance, 
when  probably,  as  ray  lord  sa^a,  there  is 
no  sort  of  merit  in  the  objection  brought 
forward.  But  there  is  soraething  that  is 
very  much  more  important  than  the  result 
in  this  case,  namely)  that  a  very  serious 
principle  of  our  criminal  law  should  not 
pe  lost  sight  of  or  neglected.  I  thought 
it  was  the  commonest  knowledge  that  a  con- 
viction ought  to  specify  the  particular 
offence  of  which  a  man  is  convicted  ;  other- 
wise, supposing  it  was  an  indictable  offence 
(and  the  same  principle  must  apply  to  indict- 
able offences  as  to  others),  it  a  man  were 
charged  again  with  one  of  the  two  alterna- 
tive offences  mentioned  in  his  conviction,  it 
would  be  impossible  to  say  that  the  plea  of 
autrefois  convict  would  be  satisfied  by 
producing  the  document  which  contained 
the  offences  of  which  he  had  been  previously 
convicted.  The  preservation  of  that  principle 
is  of  far  greater  importance  than  the  result 
in  this  particular  case. 

Kennedy,  J. — I  agree.  It  seems  to  me 
on  the  face  of  it  to  be  clear  that  a  different 
state  of  facts  would  give  rise  to  a  successful 
conviction  ;  whether  the  car  was  driven 
'*at  a  speed"  or  "in  a  manner "  dangerous 
to  the  public.  The  "  or ''  is  distinctly  dis- 
iunctive.  I  can  imagine  a  case  where  a  man 
was  driving  a  motor  car,  quite  slowly,  for 
instance,  as  my  lord  has  said,  going  from 
side  to  side  of  the  road,  or  backing  down  a 
roafl,  without  seeing  where  he  was  going, 
although  at  a  very  slow  pace,  but  yet  to  the 
danger  of  the  public. 

Hide  absolute. 

Solicitors  for  the  appellant :  Firth  &  Co., 
for  Clifford,  Perkins  &  Clifford,  Lough- 
borough. 

Solicitors  for  the  respondent :  Field, 
Roscoe  <k  Co.,  for  Frear,  Blunt  &  Co., 
Leicester. 
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March  2,  1904. 

(Before  Lord  Alverstonk  C.J.,  Wills 
and  Kennedy,  JJ.) 

Nisbet  V,  Lloyd. 

Vaccination  Acts — Meglect  to  cause  child 
to  be  vaccinated  within  six  months 
from  birth— Refusal  of  certificate  of 
exemption  on  seven  occasions — Offence 
"  of  trifiing  nature " — Dismissal  of  in- 
formation—Jurisdiction. 

A  parent^ within fourmonths from  the  birth 
of  his  child^  on  seven  different  occasions 
applied  to  the  justices  under  s,  2  of  the 
Vaccination  Act^  1898,  for  a  certtjicate 
that  lie  /tad  satisfied  the  justices  that 
he  conscientiously  believed  t/iat  vac- 
cination woidd  1)6  jyrejudicial  to  the 
health  of  his  child j  but  on  each  occasion 
wa^  refused  a  certificate. 

On  an  information  beinff  subsequently  pre- 
ferred by  the  vaccination  officer  against 
the  jxirent  for  that  he  had  not  within 
si.r  Ttumths  after  the  birth  of  his  child 
cau^sed  it  to  be  va>ccinated,  the  justices 
who  heard  tlie  information  dismissed 
the  same  under  s.  16  of  the  Summary 
Jurisdiction  Act,  1879,  on  tfie  grounid 
tluit  the  offence  was  ^^  of  a  tHfling 
nature," 

Held,  that  the  justices  ought  to  ham  cofi- 
victed. 

Case  stated  by  two  justices  for  the 
borough  of  Bootle,  in  the  county  of  Lan- 
caster. 

I.  At  the  court  of  summary  jurisdiction, 
at  Bootle,  an  information  was  preferred  by 
Alexander  Nisbet,  a  vaccination  officer,  ap- 
pointed by  the  guardians  of  the  West  Derby 
union,  in  the  county  of  Lanca.ster,  to  en- 
force the  provisions  of  the  Vaccination 
Acts,  1867  to  1898  (hereimifter  called  "  the 
aupellant"),  against  Rowland  David  Lloyd, 
ot  26.  Hertford  Road,  Bootle  (hereinafter 
called  "  the  respondent "),  for  that  he  (the 
respondent)  being  at  the  time  of  the  offence 
thereinafter  mentioned  the  parent  having 
the  custody  of  a  certain  child  called  Gwen- 
doline Mary  Lloyd,  born  in  England,  on  or 
about  the  15th  December,  1902,  unlawfully 
did  neglect  to  cause  the  said  child  to  be 
vaccinated  according  to  the  provisions  of 
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the  Vaccination  Acts,  1867  to  1898,  that 
was  to  pay,  that  he,  the  respondent,  did  not 
within  six  months  after  tne  birth  of  the 
said  child  cause  it  to  be  vaccinated  by 
some  medical  practitioner— he.  the  respon- 
dent, not  rendering  a  reasonable  excuse  for 
his  said  neglect — contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided ;  which  information  was  heard  on 
October  12th,  1903,  when  the  court  dis- 
missed the  information. 

2.  The  appellant,  being  dissatisfied  with 
the  said  determination  "  as  being  erroneous 
in  point  of  law,"  duly  applied  to  the  jus- 
tices in  writing  to  state  and  si^  a  case  for 
the  opinion  of  the  Court  of  Kmg's  Bench, 
and  auly  entered  into  the  recognisance  as 
required  by  the  statute  in  that  behalf,  in 
pursuance  whereof  this  case  was  now 
stated. 

3.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  : 

(a)  The  respondent  was  the  parent  having 
the  custody  of  a  certain  child,  named 
Gwendoline  Mary  Lloyd,  who  was  born  on 
December  I5th,  1902. 

(bj  The  respondent  did  not  cause  the  said 
child  to  be  vaccinated  according  to  the  pro- 
visions of  the  Vaccination  Acts,  1867  to 
1898. 

(c)  The  respondent,  within  four  months 
from  the  birth  of  the  said  child,  applied  on 
seven  different  occasions  to  two  justices 
sitting  in  petty  sessions  in  the  said  borough 
for  a  certificate  of  such  justices  that  he  had 
satisfied  them  that  he  conscientiously  be- 
lieved that  vaccination  would  be  prejudicial 
to  the  health  of  the  said  child,  but  the  re- 
spective justices  to  whom  such  applica- 
tions were  made  refused  to  grant  such 
certificate. 

4.  Section  2  (1)  of  the  Vaccination  Act, 
1898,  provider  as  follows :  "  No  parent  or 
other  person  shall  be  liable  to  any  penalty 
under  section  twenty-nine  or  section  thirty- 
one  of  the  Vaccination  Act  of  1867,  if  within 
four  months  from  the  birth  of  the  child  he 
.satisfies  two  justices,  or  a  stipendiary  or 
inetropolitan  police  magistrate,  in  petty  ses- 
sions, that  he  conscientiously  believes  that 
vaccination  would  be  prejudicial  to  the 
health  of  the  child,  and  within  seven  days 
thereafter  delivers  to  the  vaccination  officer 
of  the  district  a  certificate  by  such  justices 
or  magistrate  of  such  conscientious  ob- 
jection." 

5.  It  was  contended  by  the  respondent 
that  he  had  complied  with  the  provisions  of 
the  section  above  set  out  to  the  best  of  his 
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power  and  abilitv  :  that,  inasmuch  as  he 
had  stated  on  oath  before  the  said  justices 
that  he  conscientiously  believed  that  vacci- 
nation would  be  prejudicial  to  the  health  of 
the  child,  he  had  no  further  means  whereby 
to  satisfy  the  justices,  who  had  not  acted 
judicially  or  reasonably,  but  capriciously ; 
that  he  was  entitled  to  such  certificate; 
that  he  had  rendered  reasonable  excuse  for 
the  non- vaccination  of  the  child  ;  and  that 
the  information  should  be  dismissed. 

6.  The  appellant  contended  that  an 
offence  within  the  meaning  of  the  Vacci- 
nation Act,  1867,  had  been  proved,  and  that 
the  justices  were  compellea  to  convict  the 
respondent. 

7.  The  Summary  Jurisdiction  Act,  1879, 
s.  16,  provides  as  follows  :  "If  upon  the 
hearing  of  a  charge  for  an  offence  punishable 
on  summary  conviction  under  this  Act,  or 
under  any  other  Act,  whether  past  or  future, 
the  court  of  summary  jurisdiction  think 
that  though  the  charge  is  proved  the  offence 
was  in  the  particular  case  of  so  trifling  a 
nature  that  it  is  inexpedient  to  inflict  any 
punishment,  or  any  other  than  a  nominal 
punishment— (1)  The  court,  without  pro- 
ceeding to  conviction,  may  dismiss  the  in- 
formation   .... 

8.  Having  regard  to  the  repeated  efforts 
which  it  was  proved  and  admitted  the 
respondent  had  made,  as  above  stated,  in 
order  to  com  pi  v  with  the  Vaccination  Act, 
1898,  and  whicn  efforts  had  been  rendered 
of  no  effect  owing  to  the  justices  refusing 
to  comply  with  his  applications,  the  justices 
hearing  the  information  considered  the 
offence  of  a  trifling  nature,  and  dismissed 
the  same  under  the  provisions  of  the  Sum- 
mary Jurisdiction  Act,  1879,  s.  16,  herein- 
before in  part  set  forth. 

9.  The  question  for  the  opinion  of  the 
court  was  whether,  upon  the  above  state- 
ment of  facts,  the  justices  came  to  a  correct 
determination  in  [loint  of  law,  and  if  not, 
what  should  be  done  in  the  premises. 

W.  .7.  Lias,  for  the  appellant,  contended 
that  the  case  was  governed  by  Phillips  v. 
Fvans  (1896J,  44  W.  R.  429.  In  that  case 
the  Commissioners  of  Inland  Revenue  had 
refused  to  grant  a  certificate  of  exemption 
from  duty  in  respect  of  the  keeping  of 
a  dog.  On  an  information  being  preferi-ed 
against  the  owner  for  keeping  a  dog  with- 
out a  license  the  justices  admitted  evidence 
tendered  with  the  object  of  shovdng  that 
the  owner  was  a  i)erson  to  whom  a  certifi- 
cate of  exemption  ought  to  have  been 
granted ;  and  tound  that  "  the  owner  was 
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a  person  who  was  entitled  to  receive  a 
certificate  of  exemption,  and  that  though 
the  charge  might,  m  the  absence  of  such 
certificate  of  exemption,  have  been  con- 
sidered an  proved,  they  were  of  opinion 
that  under  the  circumstances  stated  the 
alleged  offence  was  of  so  trifling  a  nature 
that  it  was  inexTx>dient  to  inflict  any  punish- 
ment " ;  and  dismissed  the  information 
accordingly.  The  court  held  that  the  jus- 
tices had  no  jurisdiction  to  review  the 
decision  of  the  Commissioners  of  Inland 
Revenue  in  refusing  to  grant  the  certificate  ; 
and  that  they  could  not  refuse  to  convict 
the  owner  on  the  ground  that  he  was,  in 
their  opinion,  entitled  to  such  a  certificate, 
and  that  his  offence  was  therefore  of  a 
trifling  nature  within  the  meaning  of  s.  16 
of  the  Summary  Jurisdiction  Act,  1879. 

Schultess  Young  watched  the  case  on 
behalf  of  the  respondent. 

The  court  directed  that  the  case  should 
go  back  for  the  justices  to  convict. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Sharpe, 
Parker  <fe  Co.,  for  Cleaver,  Holden  &  Co., 
Liverpool. 

Solicitor  for  the  respondent :  H.  T. 
Nicholson. 
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May  5,  6,  1904. 

Tewkesbury  Union  v.  Birmingham 
Union. 

Poor  Law— Settleinent— Married  woman- 
Husband  having  no  settlement — Acqui- 
sition of  status  of  irremovability  by 
married  woman  during  coverture  — 
Setting  up  of  derivative  settlement — 
Divided  Parishes  Act,  1876  (39  ik 
40  Vict.  c.  61)  s.  35. 

Thefxiuper  was  the  wife  of  a  foreigner  with 
no  settlement  of  his  o^jon.  They  were 
married  on  July  6thy  1890.  They  had 
four  children — />.,  bom  in  August, 
1892,  in  America;  B,.  in  January, 
1898,  in  the  jxirish  of  West  Bromwich  ; 
//.,  bam  in  October,  1899,  in  the  jxirish 
of   West  Broviwich ;  and  C,  born  in 
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Ajyril,  1902,  iii  the  Workhouse  Infir- 
nuvi*y  in  the  jKirish  of  JHrmingham. 
The  /xiuper  aiui  her  husl*find  came  to 
reside  in  the  parish  of  Birmingham  in 
Januanj^  1901,  and  continued  so  to 
reside  till  June  20th,  1901,  wfien  her 
husband  went  to  America  to  work  for 
his  brother  in-law,  intending  to  send  for 
his  wife  and  children  when  he  got 
settled.  The  2^uper  heard  froni  him 
several  limes,  but  he  said  he  was  not 
able  to  get  work  and  had  made  uj)  his 
mind  to  return.  He  had  not  returned 
at  the  date  of  the  order  of  removed,  but 
it  was  found  as  a  fact  that  he  had  not 
deserted  his  wife,  and  /lad  an  animus 
revertendi.  Ine  pauper  continued  to 
reside  with  her  children  in  the  jxiHsh 
of  Birmingham  until  March  27th,  19()2, 
when  she  removed  with  tliem  to  the  Bir- 
mingham Workhouse,  where  the  youngest 
child  was  Ixym,  Ajrril  20th,  1902.  JShe 
remained  till  September  9th.  1902,  whe7i. 
she  went  out  'tvith  all  her  cnildren  and 
had  not  returned.  The  jxiuper  vhis 
born  in  1869,  and  at  the  time  she  had 
atUiined  the  age  of  sixteen  years  had 
a  derivative  settlement  by  residence  toith 
her  fatlier  in  the  parish  of  Bredon,in 
the  Tewkesbury  union.  The  justices 
made  an  order  for  the  removal  of  the 
jxiuper  to  the  Tewkesbury  Union.  The 
Recorder,  on  ajypeal,  quashed  the  order 
of  removal. 

Held,  the  Recorder  was  right  That  the 
jxiupertoas  irremovable  from  the  parish 
of  Birmingham,  by  rea>son  of  her  con- 
tinuous residence  there  /w  more  than 
07ie  year  j/rior  and  up  to  the  date  of  the 
order  of  removal,  and  that  the  derivative 
settlement  of  the  pauper  from  her  father 
could  not  be  set  up  6y  reason  of  the 
Divided  Parishes  Act,  1876  (39  <fc 
40  Vict.  c.  61),  s.  35. 

Case  stated  by  the  Recorder  of  the  City 
of  Birmingham. 

The  facts  were  as  follows  : 

The  pauper,  Alice  Alinquvist,  is  the  wife 
of  Charles  Alinquvist,  a  foreigner  with  no 
settlement  of  his  own.  They  were  married 
on  July  6th,  1890,  and  the  children  are  the 
lawful  issue  of  the  pauper  and  Charles 
Alinciuvist,  and  all  of  them  under  the  age 
of  sixteen  yeiirs.  Doris  was  born  in  August, 
1892,  at  New  York  in  America.  Rose  was 
born  on  January  5th,  1898,  at  24,  Richard 
Street  South,  in  the  parish  of  West  Brom- 
wich,  in  the  West  Bromwich  Union. 
Herbert  was  born  on  October  17th,  1899,  at 
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8,  Cha{>cl  Street,  in  the  said  parish  of  West 
Bromwich,  and  Charles  was  oorn  on  April 
6th,  1902,  in  the  Workhouse  Infirmary  of 
the  parish  of  Birmingham. 

The  pauper  Alice  and  her  husband  came 
to  reside  in  the  parish  of  Birmingham  in 
January,  1901,  and  continued  so  to  reside, 
first  at  No.  99,  Buckingham  Street  ana 
then  at  No.  2,  Bath  Street,  in  the  said 
parish  of    Birmingham,  until    June    20th, 

1901,  when  the  husoand  went  to  America  to 
work  for  his  brother-in-law,  intending  to 
send  for  his  wife  and  children  when  he  ^t 
settled.  The  pauper  Alice  heard  from  him 
several  times,  out  he  said  he  was  not  able 
to  get  work  and  had  made  up  his  mind  to 
return  to  England.  He  had  not  returned 
at  the  date  of  the  order  of  removal,  but  I 
find  as  a  fact  that  he  did  not  desert  his  wife 
and  that  he  had  the  intention  of  return- 
ing. From  June  20th,  1901,  the  pauper 
Alice  with  her  three  older  children  con- 
tinued to  reside  at  No.  2,  Bath  Street,  in 
the  [larish  of  Birmingham,  until  March  27th, 

1902,  when  she  removed  with  them  to  the 
Birmingham  Workhouse,  where  she  was 
confined  of  her  youngest  child  on  April  20th, 
1902.  She  remained  there  till  Septem- 
ber 19th,  1902,  when  she  went  out  with  all 
her  children  and  has  not  returned. 

The  pauper  Alice  was  born  in  1869,  and 
is  the  lawful  daughter  of  Robert  Warner, 
and  the  said  Robert  Warner,  at  the  time  the 
nauiier  attained  the  age  of  sixteen  years, 
nad  obtained  a  settlement  by  residence  in 
the  parish  of  Bredon  in  the  Tewkesbury 
Union. 

It  was  contended  for  the  appellants  that 
the  pauper  Alice  was  irremovable  by  reason 
of  her  continuous  residence  in  Birmingham 
for  more  than  one  year  previously  to  her 
becoming  chargeable,  notwithstanaing  the 
temporary  absence  of  her  husband,  and  that 
the  case  of  B,  v.  St,  George^ s-in-the- East 
(1870),  L.  R.  5  Q.  B.  364,  was  in  point.  It 
was  further  contended  on  behalf  of  the 
appellants  that  by  39  &  40  Vict.  c.  69,  s.  36, 
all  derivative  settlements  were  abolished, 
except  in  the  case  of  a  wife  from  her  hus- 
band and  of  a  child  under  the  age  of  sixteen 
from  its  father  or  widowed  mother  as  the 
case  may  be,  and  that  the  husband  of  the 
pauper  Alice  having  no  settlement  she  was 
irremovable.  Also  that  with  regard  to  the 
children  there  was  no  derivative  or  other 
settlement  which  they  could  take  inasmuch 
as  their  father  had  no  settlement  and  their 
mother  was  not  a  widow. 

It  was  contended  for  the  respondents  that 
there  was  a  break  in  the  residence  of  the 
370 
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husband  when  he  left  for  America,  on 
June  20th,  1901,  and  that  the  period  of 
residence  of  the  pauper  Alice  with  her  hus- 
band prior  to  his  departure  could  not  be 
added  to  her  residence  after  his  departure, 
so  as  to  make  up  the  full  year  of  residence 
necessary  for  her  to  have  acquired  a  status 
of  irremovability.  It  was  also  contended 
on  behalf  of  the  respondents  that  by  39  & 
40  Vict.  c.  61,  s.  35,  inasmuch  as  the  hus- 
band had  no  settlement  the  wife  became 
removable  to  the  place  of  her  maiden  settle- 
ment in  the  Tewkesbury  Union,  derived 
from  her  father  and  that  with  regard  to  the 
children  as  there  was  no  settlement  wluch 
they  could  derive  from  their  father,  they 
acquired  the  settlement  of  their  mother  and 
were  also  removable  with  her  to  the  Tewkes- 
bury Union. 

I  was  of  opinion  that  in  the  circumstances 
aforesaid  the  pauper  Alice  was  irremovable 
from  the  parish  of  Birmingham  by  reason 
of  her  continuous  residence  there  for  more 
than  one  year  prior  and  up  to  the  date  of 
the  order  of  removal  and  I  adopted  the 
reasoning  of  the  judgment  in  the  case  of 
R,  V.  St.  George^ 8-171' the- Easty  sunra,  as 
applicable  to  the  present  case.  I  also  con- 
smered  that  39  &  40  Vict.  c.  61,  s.  35,  was  a 
bar  to  the  setting  up  of  a  derivative  settle- 
ment of  the  pauper  Alice  from  her  father, 
cf.  R,  V.  Gtiardians  of  Bridgnorth  (1883), 
11  Q.  B.  D.  314.  I  accordingly  held  that 
neither  the  alleged  settlement  of  the  mother 
nor  of  her  children  had  been  made  out  and 
I  allowed  theapiieal  with  costs  and  quashed 
the  order  of  removal. 

The  questions  for  the  opinion  of  the  court 
are  as  follows : 

(1)  Was  the  pauper  Alice  Alinqnvist  at 
the  time  the  order  of  removal  was  made  irre- 
movable from  the  paiish  of  Birmingham. 

(2)  If  not,  was  the  pauper  Alice  Aiinquvist 
or  were  any  of  her  children  properly  remov- 
able to  the  Tewkesbury  Union. 

Pritchett  (A.  Macmorrany  K.C.,  with  him), 
for  the  appellants  (the  Birmingham  Union). 
—The  question  here  is  as  to  the  settlement 
of  a  married  woman,  whase  husband,  a 
foreigner,  has  no  settlement,  and  has  left 
her  (with  an  intention  to  return)  to  seek 
work  in  America.  The  pauper  has  not 
resided  for  the  necessary  time  to  give  her  a 
status  of  irremovability  since  her  husband 
left  her,  but  the  Recorder  has  wrongly 
decided  that  it  is  legal  to  add  the  time 
of  her  residence  in  the  appellants'  union 
before  her  husband  left  to  the  time 
between  his  departure  and  the  time  she 
became  chargeable,  so  making  up  the  year 
necessary  to  give  the  pauper  a  status  of 
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irremovability.  The  decision  of  the  Recorder 
was  based  on  i?.  v.  St,  George? s-in-the-Ecut 
(1870),  L.  R.  5  Q.  B.  364  :  34  J.  P.  709.  But 
that  case  does  not  apply,  as  the  circum- 
stances here  are  dijQferent.  Moreover,  that 
case  has  been  overruled  by  the  Medioay 
Union  v.  Bedminster  Union  (1889), 
14  App.  Cas.  465 ;  53  J.  P.  680.  During 
the  period  of  her  coverture  a  woman  cannot 
do  anything  towards  acquiring  a  status  for 
herself.  Tne  wife  has  to  begin  afresh  on 
her  own  account  to  acquire  a  status.  She 
can  acquire  proprio  jure  no  right  of  irre- 
movability during  her  husband's  life,  unless 
she  comes  within  the  provisions  relating  to 
a  deserted  >vife  (B,  v.  Overseers  of  Man- 
chester (1881),  8  Q.  B.  D.  50 ;  46  J.  P.  261 ; 
and  B,  v.  LlaneUy  (1861),  17  Q.  B.  40; 
16  J.  P.  534).  An  intention  to  desert  is  not 
necessarily  a  break  of  residence.  In  the 
case  of  E,  v.  St.  Marylebone  (1851),  16  Q.  B. 
353,  a  wife  of  a  seaman,  who  had  no  settle- 
ment, became  chargeable  on  her  husband's 
absence  on  one  of  ms  ordinary  voyages.  It 
was  held  that  the  husband's  absence  under 
these  circumstances  was,  for  the  purposes  of 
the  wife's  removability,  equivalent  to  deser- 
tion, and  that  an  order  of  her  removal  to 
her  maiden  settlement  was  good,  and  this 
although  he  had  partially  provided  for  her 
maintenance  during  his  absence  and  returned 
to  her  at  the  end  of  the  voyage.  Then  the 
case  of  R,  v.  St,  George^ s-in-ihe-East^  supra^ 
on  which  the  judgment  of  the  Recorder  is 
based,  has  been  overruled  by  the  judgment 
of  the  House  of  Lords  in  Medioay  Union  v. 
Bedniinster  Union  (1889),  14  App.  Cas.  465 ; 
53  J.  P.  580.  In  that  case  a  pauper  had 
resided  continuously  with  her  husband  in  a 
parish  for  upwards  of  three  years,  and  con- 
tinued after  her  husband's  death  to  reside 
as  a  widow  in  the  same  parish  for  three 
months.  It  was  held  that  she  had  gained  a 
settlement,  but  the  view  of  s.  34  of  the 
Divided  Parishes  Act,  1876,  taken  by 
Lopes,  L.J.,  in  opposition  to  Esheb,  M.R.. 
and  LiNDliEY,  L.J.,  was  afterwards  approved 
in  the  House  of  Lords.  Lopss,  L.J.,  in  his 
judgment  (21  Q.  B.  D.,  at  p.  283),  says : 
"  The  important  question  is  as  to  the  mean- 
ing of  the  words  'any  person'  in  s.  34.  I 
think  they  mean  persons  sui  juris  who  are 
capable  of  acquiring  a  settlement  or  status 
of  irremovability  for  themselves,  and  do  not 
include  unemancipated  women  or  children 
under  coverture  .  .  .  during  his  life  she 
cannot  do  anything  to  acquire  a  status  of 
irremovability  in  her  own  right  or  a  settle- 
ment, but  her  status  and  settlement  follow 
and  change  with  bis."    This  is  approved  of 
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by  Lord  Watson  in  the  House  of  Lords 
(14  App.  Cas.,  at  p.  487) :  "  I  am  of  opinion, 
with  Lopes.  L.J.,  that  the  father  having  at 
the  time  of  nis  death  acquired  a  settlement 
under  s.  34,  his  widow  and  children  took  his 
settlement  under  s.  35."  In  this  case  there 
is  a  break  of  residence  in  fact,  and  the  wife 
being  unable  to  unite  her  residence  with  her 
husband  to  her  residence  after  his  departure, 
has  not  acquired  a  status  of  irremovability, 
and  is  therefore  removable  to  her  maiden 
settlement  which  she  derived  from  her 
father  {Bex  v.  Byton  (1778),  Cald.  S.  C.  39, 
and  B.  v.  St  Marylebone  (1851),  16  Q.  B. 
353).  As  to  the  place  the  wife  is  removable 
to,  the  proviso  added  to  9  &  10  Vict  c.  66, 
s.  1,  by  11  ik  12  Vict.  c.  Ill,  s.  1,  "Provided 
always,  that  whenever  any  person  should 
have  a  wife  or  children  having  no  other 
settlement  than  his  or  her  own,  such  wife 
and  children  should  be  removable  from  any 
parish  or  place  from  which  he  or  she  would 
oe  removable,  notwithstanding  any  pro- 
visions of  the  said  recited  Act,  and  should 
not  be  removable  from  any  oarish  or  place 
from  which  he  or  she  woula  not  be  remov- 
able by  reason  of  any  provision  in  the  said 
recited  Act "  that  prevents  certain  children 
from  requiring  a  status  of  irremovability  in 
their  own  rignt.  In  reading  s.  35  of  the 
Divided  Parishes  Act,  1876  (39  &  40  Vict 
c.  61),  if  you  pause  at  the  word  "  sixteen," 
it  simply  preserves  the  old  law,  and  then  it 
goes  on  to  provide  that  where  the  father  has 
a  settlement  the  children  shall  take  it,  and 
where  the  widowed  mother  has  a  settlement 
they  shall  take  that.  Nothing  in  the  section 
is  said  as  to  the  settlement  of  children 
living  with  their  mother  when  the  father 
has  no  settlement  That  is  seen  by  Lord 
Watson,  who  points  out  in  paragraph  5  of 
his  judgment  in  Medioay  Union  v.  Bed- 
minster Union  (1889),  14  App.  Cas.,  at 
p.  484 :  "  Subject  to  these  provisions  and 
limitations,  it  reserves  to  children  the  same 
rights  in  relation  to  parentage  settlements 
which  they  possessed  under  the  then  exist- 
ing law."  The  case  of  B.  v.  Bridgnorth 
Union  (1883),  11  Q.  B.  D.  314 ;  47  J.  P.  462, 
is  overruled  by  the  decision  in  Beigate 
Union  v.  Croydon  Union  (1889),  14  App.  Cas. 
465,  and  the  rule  to  be  followed  is  laid  down 
in  West  Ham  Union  v.  St,  Giles-in-the- Fields 
(1890),  25  Q.  B.  D.  272  :  54  J.  P.  520.  FHe 
referred  to  Archbold's  Poor  Law,  15th  edit, 
at  p.  507.  He  also  referred  to  Dorchester 
Union  V.  Poplar  Union  (1888),  21  Q.  B.  D. 
88 ;  52  J.  P.  435.]  The  wife  ought  rightly 
to  be  removed  to  her  maiden  settlement, 
though  that  is  one  derived  from  her  father. 
There  is  no  question  as  to  the  severance  of 
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the  family,  as  they  are  all  under  the  age  of 
nurture.  [He  also  referred  to  the  Mitf(yrd 
Unicm  v.  Wat/land  Union  (1890),  25  Q.  B.  D. 
164 ;  64  J.  P.  757.] 

B.  C,  Glen,  for  the  respondents.— As  to 
the  last  point,  it  is  agreed  that  the  policy  of 
the  leg;islation  is  to  keep  the  family  together 
if  possible.  The  argument  of  the  appellants 
here  deals  with  settlement  and  not  with  the 
status  of  irremovability  on  which  the  case 
turns.  Section  34  of  the  Divided  Parishes 
Act.  1876,  provides  for  the  building  up  of 
Bettlement  out  of  irremovability.  Section  35 
does  not  deal  with  irremovability  at  all,  but 
with  settlement.  If  the  appellants  here 
bring  the  pauper  within  the  proviso  to  s.  1 
of  the  Act  of  9  &  10  Vict.  c.  66,  added  by 

11  &  12  Vict.  c.  Ill,  s.  1,  then  the  reasoning 
of  Lord  Blackbubn  in  B,  v.  St.  Ge(yrge*s-{n- 
the-East,  supra,  applies,  and  the  pauper  is 
irremovable  from  the  Birmingham  Union. 
If  they  fail  to  bring  the  jjauper  within  the 
proviso,  she  still  remains  irremovable.  She 
IS  not  a  deserted  woman.  The  question 
whether  she  could  be  removed  depends 
upon  the  question  whether,  if  the  husband 
had  been  living  with  her,  he  could  have 
been  removed.  In  the  case  of  B,  v.  St 
Marylejxme,  supra,  even  though  there  was 
an  animus  revertendi  on  the  part  of  the 
husband,  it  was  held  she  was  in  the  position 
of  a  deserted  woman,  and  in  B.  v.  Llanelly, 
sujjra,  there  was  no  evidence  of  animus 
revertendi.  In  this  case  the  wife  hawl,  in 
fact,  resided  the  twelve  months  necessary  to 
give  her  the  status  of  irremovability.  A  v. 
St,  George* s-in- the- East  has  not  been  over- 
ruled, and  governs  this  case.  The  time 
of  residence  while  under  sixteen  can  always 
be  added  to  the  time  of  residence  over  six- 
teen years  of  age  in  order  to  make  up 
a  settlejnent  (Jaighworth  and  Swindcm 
Guardians  v.  Westbury-on  Severn  Union 
(1889),  14  App.  Cas.  465;  53  J.  P.  680, 
affirming  B,  v.  Glossop  (1848),  12  Q.  B.  117; 

12  J.  P.  597  :  and  B,  v.  Elwt  (1859),  2  E.  &  E. 
266 ;  23  J.  P.  807),  and  in  the  case  of  West 
Ham  Union  v.  HoLheach  Union,  [1903] 
2  K.  B.  627  :  67  J.  P.  346,  it  was  held  that 
a  child  under  sixteen,  though  incapable  of 
acquiring  a  settlement  for  itself  apart  from 
its  parent,  yet  if  it  resided  while  under  that 
age  over  three  years  in  one  place  with  its 
I>arent,  such  settlement  was  in  fact  acquired 
for  itself  and  was  not  neceasarily  a  deriva- 
tive settlement  from  its  parent.  There  can 
therefore  be  no  foundation  for  the  argu- 
ment that  a  woman  under  coverture  can- 
not ac({uire  a  settlement  for  herself  under 
certain  circumstances,  and  certainly  she  can 
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add  the  time  spent  under  coverture  with 
the  time  afterwards  to  make  up  the  period 
necessary  to  acquire  a  status  of  irremov- 
ability. In  B,  V.  Manchester^  supra,  there 
was,  m  fact,  a  break  of  residence  on  the 

Eart  of  the  nusband,  which  is  not  the  case 
ere,  and  if  the  husband  in  that  case  bad 
returned  he  would  have  been  removable  : 
here  if  the  husband  had  returned  he  would 
have  been  irremovable,  and  therefore  the 
wife  is  irremovable.  [He  was  stopped  by 
the  court] 

Macmorran,  K.C.,  in  reply,  referred  to 
B,  V.  Much  Boole  (l852),  21  L.  J.  M.  C.  1, 
quoted  with  approval  in  West  Ham  Union  v. 
Betlinal  Green,  [1894]  A.  C.  230 ;  68  J.  P.  493. 

Lord  Alveestone,  C.J. — I  always,  I  am 
afraid,  shall  feel  the  same  diffidence  in  ex- 
pressing an  opinion  on  these  cases.  I  repeat 
what  I  said  not  manv  months  ago — that  I 
cannot  imagine  anything  more  likely  to 
imi)air  and  destroy  any  judicial  capacities  a 
man  may  possess  than  an  endeavour  to 
decide  these  pauper  removal  ca.set<,  and  I 
hope  they  will  not  come  veiy  frequently  to 
this  court.  I  am  of  opinion  that  the 
decision  is  right,  and  substantially  for  the 
grounds  that  the  learned  Recorder  has 
stated.  Now,  we  heard  a  most  learned  and 
interesting  argument  from  Mr.  Pritchetty 
who  invited  us  to  consider  the  principles  on 
which  a  number  of  cases  have  been  decided, 
and  endeavoured,  very  logically  and  clearly, 
to  my  mind,  to  show  that  a  good  many  of 
these  principles  destroyed  and  were  incon- 
sistent with,  not  the  last  case,  but  with  one 
of  the  cases  in  the  House  of  Lords— the 
Medway  Case,  If  it  had  been  necessary  to 
follow  Mr.  Pritchett  through  the  whole  of 
that  argument,  and  to  endeavour  to  recon- 
cile all  the  cases,  I  think  the  task  would 
have  been  almost  hopeless,  but  I  agree,  and 
I  think,  that  the  result  of  his  argument  was 
to  show  that  he  was  quite  justified  in  say- 
ing that  it  was  extremely  difficult  to  lav 
down  any  rule  which  was  consistent  with 
all  the  cases.  I  doubt  myself  whether,  for 
the  purposes  of  the  decision  in  this  case,  it 
is  necessary  to  decide  whether  the  period 
during  which  a  wife  is  with  her  husband 
cannot  be  counted  or  considered  for  any 

gurposes  of  her  acquiring  a  settlement  in 
er  own  right.  I  do  not  think  any  case 
has  gone  so  far  as  deciding  that  that  is  the 
state  of  things.  I  do  not  think  Lopes,  L.J., 
meant  to  say  tliat.  I  think  what  Lopes,  L.  J., 
meant  to  point  out  was  that  the  wife  was 
deriving,  or  might  have  derived,  a  settle- 
ment through  her  husband,  and  that  it  was 
the  question  whether  or  not  she  had  derived 

Digitized  by  V3l^l^V  l^ 


MAGISTERIAL   CASES. 


Tewkesbury    Union    v,    Bibmingham 
Union. 

that  settlement  through  her  husband  which 
was  in  one  sense  the  important  matter,  or 
might  be  the  governing  factor  in  that 
particular  case.  All  I  desire  to  say  is, 
whether  it  be  right  or  wrong,  and  I  take 
it  to  be  right,  because  I  understand  the 
Court  of  Appeal  has  affirmed  our  decision 
in  the  case  of  West  Ham  Union  v.  Hdhtach 
Untony  that  to  a  certain  extent  would  seem 
to  show  that  that  principle  cannot  be 
altogether  very  strictly  applied,  and  can- 
not 06  applied  as  strictly  as  Mr.  Pritchett 
contended  for.  If  it  be  true  that  the  period 
during  which  a  woman  is  married  has  no 
value  whatever  except  for  the  purpose  of 
conferring  upon  her  a  settlement  which  is 
that  of  her  husband,  it  seems  to  me  it 
might  have  been  equallv  well  contended 
that  the  time  during  which  a  child  was 
under  sixteen  would  nave  no  eifect  for  the 

Surpose  of  the  child  ac(^uiring  a  settlement 
y  residence.  In  the  view  I  take  of  this 
case,  however,  it  is  not  necessary  to  decide 
that.  All  I  am  prepared  to  say  is  that  I 
do  not  accede  to  that  part  of  Mr.  PritchetVs 
argument.  The  short  ground,  if  I  may  so 
call  it,  upon  which  I  want  to  decide  this 
case  is  that,  in  substance,  I  think  the 
learned  Recorder  was  right  in  saying  that 
the  principle  of  the  judgment  of  Black- 
BUBN  J.,  m  R.  V.  St,  Gecrge^s  in  the  EcLsty 
supray  applies,  and  I  myself  am  not  able  to 
see  that  this  case  is  indirectly,  certainlv  not 
directly,  overruled  by  the  House  of  Lords 
judgment.  It  is  not  referred  to  in  any 
of  tne  judgments,  and  I  cannot  see  anything 
that  makes  the  reasoning  upon  this  part  of 
the  case  inconsistent  with  anything  which 
the  House  of  Lords  have  said.  The  reasons 
which  he  gives,  and  which  I  will  not  repeat, 
I  venture  respectfully  to  adopt  as  being  to 
ray  mind  conclusive  in  a  case  in  whicn  a 
husband  has  left  a  wife,  but  not  deserted 
her— under  circumstances  which  are  found 
as  a  matter  of  fact  not  to  amount  to  deser- 
tion—and when  the  husband  has  left  the 
wife  under  circumstances  which  are  found 
as  a  matter  of  fact  to  indicate  an  intention 
to  return,  and  when  the  husband  could  not 
be  removed — I  do  not  like  even  to  venture 
on  the  expression  acquiring  a  status  of  irre- 
movability, because  I  am  not  sure  that 
might  not  be  used  against  me  hereafter — I 
think  Lord  Blackburn  points  out  very 
good  reasons  why  the  wife  could  not  be. 
That  seems  to  me  to  be  part  of  the  reason- 
ing of  the  St.  George^a  in  the  East  Casey 
which  I  adopt,  and  which  I  respectfully 
venture  to  think  is  sound.  Had  the  hus- 
band been  here  he  could  not  have  been 
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removed  either  before  the  twelve  months  or 
after.  Of  course,  if  he  had  been  here  for 
twelve  months,  then  Lord  Justice  Lopes' 
judgment  would  have  applied  directly.  The 
wife  would  then  have  acquired  what  Mr. 
Mackenzie  calls  the  status  of  irremovability 
by  virtue  of  having  resided  with  her  hus- 
band for  a  period  of  twelve  months  ;  but  it 
seems  to  me  we  ought  to  find  clear,  plain 
and  distinct  language  to  say  that  the  wife 
who  has  in  fact  resided  shall  be  removable 
to  her  maiden  settlement  in  a  case  in 
which  her  husband,  not  having  deserted 
her  and  meaning  to  come  back,  cannot  be 
himself  removed.  I  think  it  is  pretty  plain 
that  the  wife  does  not  come  within  either 
the  original  or  the  amending  Act.  If  it 
is  right  that  the  wife  could  only  be  removed 
when  the  husband  can  be  removed,  then 
the  position  is  pretty  clear.  I  am  very 
glad  to  have  had  the  suggestion  of  what 
that  proviso  may  mean,  but  I  share  a  great 
deal  more  of  the  difficulty  of  Lord  Black- 
burn, even  if  I  had  his  ability  to  solve  the 
matter.  I  think  that  proviso  in  the  amend- 
inf^  Act  is  one  of  the  most  incomprehensible 
things  I  have  ever  had  to  consider.  All 
I  have  to  decide  in  this  case  is  this— here 
the  woman  came  within  the  enacting  part 
of  the  first  section  ;  she  does  not  come,  in 
my  opinion,  within  the  terms  of  the  proviso 
as  I  understand  it  Therefore,  it  seems  to 
me  that  unless  it  is  necessary  to  hold  that 
Mr.  Pritchetfs  proposition  must  be  right, 
namely,  that  you  cannot  consider  at  all 
what  has  been  happening  to  her  during  the 
period  of  coverture  when  she  has  been 
residing  with  her  husband,  if  it  is  necessary 
to  consider  that,  inasmuch  as  the  husband 
could  not  be  removed,  I  think  that  those 
who  claim  that  the  wife  should  be  removed 
fail  on  the  principle  which  Lord  Black- 
burn has  laid  down— this  woman  haying 
resided  here,  there  is  no  state  of  things 
which  would  have  made  the  husband  re- 
movable if  he  had  been  here,  and  for  the 
present  purposes,  whether  you  call  it  irre- 
movability or  not  being  able  to  remove 
him,  it  is  a  different  way  of  stating  that 
which  leads  to  the  same  result,  namely, 
that  the  wife  cannot  be  removed.  I  there- 
fore come  to  the  conclusion  that  this  order 
was  right,  and,  as  I  have  said  more  than 
once,  on  the  ground  that  the  learned 
Recorder  thinks  that  the  principle  of  Lord 
Blackburn's  judgment  applies.  I  concur 
in  that  view  ;  therefore  I  think  this  appeal 
must  be  dismissed. 

WiLTiS,    J. — I    have    come    with  .  much 
difficulty  to  the  same  conclusicm.    I  need         j 
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hardly  say  ^ith  much  difficulty,  because  the 
legislation  upon  this  subject  is  obscure 
beyond  the  power  of  words,  to  describe. 
Amon^t  other  things,  we  have  to  consider 
a  proviso  which  has  been  described  already 
in  judicial  decisions  as  an  example  of  how 
language  can  be  used  to  conceal  meaning, 
and  we  have  also  to  consider  ss.  34  and  35 
of  the  Act  of  1876,  s.  35  of  which  is  a  kind 
of  Chinese  puzzle,  and  is  difficult  beyond 
measure  to  interpret.  Fortunately,  with 
regard  to  the  interpretation  of  that,  there  ijs 
a  kind  of  paraphrase  of  it  which  has  been 
given  by  Lord  Watson  which  helps  one 
more  than  one  is  'helped  with  re^rd  to 
many  other  parts  of  tne  enactments  upon 
this  difficult  subject.  Indeed,  it  is  admitted 
I  think  by  Mr.  Pritehett^  with  regard  to 
whose  argument  I  wish  to  endorse  all  Uiat 
my  lord  has  said,  so  far  as  my  judgment 
is  concerned,  it  has  been  very  able  and  very 
interesting  and  very  thorough,  that  unless 
the  case  of  R.  v.  St  George' s-in- the  East^ 
infra^  is  overruled,  it  governs  this  case. 
Now,  I  understand  the  reason  for  supposing 
it  is  overruled  by  the  case  in  the  House 
of  Lords  is  founaed  partly  on  the  case  of 
R,  V.  Glonop^  supra,  and  to  some  extent 
follows  the  same  lines,  and  that  R,  v. 
Glostop  has  1)een  disapproved  of  in  this 
case  in  the  House  of  Lordn,  that  is  to  say, 
not  the  decision  of  R.  v.  Cflosaop,  but  the 
grounds  on  which  it  was  arrived  at  It  was 
the  Medwap  Case  itself  in  which  the 
decision  was  approved,  but  the  grounds 
were  disapproved  of.  If  I  thought  that  the 
St  George s-in-the-EaM  Case  was  really 
overruled  by  the  case  in  the  House  of  Lords, 
of  course  I  should  neglect  it,  but  it  does  not 
seem  to  me  that  the  reasoning  in  the  House 
of  Lords  goes  so  far  as  that.  What  was 
said  about  JR.  v.  Glossop  was  that  the  House 
disa^eed  with  the  view  of  the  majority  of 
the  court  and  agreed  with  that  of  Lord 
Justice  Lopes.  Then  we  come  to  see 
what  Lord  Justice  Lopes'  view  was.  As 
explained  by  Lord  Watson^  it  was  that, 
where  the  wife  had  a  derivative  settlement 
from  her  husband,  he  does  not  think  that 
the  wife  has  the  capacity  to  acouire  by 
residence  another  settlement  in  tne  same 
parish.  That  leaves  quite  untouched  the 
present  case,  which  b  not  a  case  where  the 
wife  had  a  subsisting  derivative  settlement 
through  her  husband,  and  therefore  the 
view  entertained  by  the  House  of  Lords 
with  regard  to  R,  v.  Glossop  does  net  touch 
the  facts  of  this  case,  and,  of  course,  the 
considerations  are  also  very  different.  Avhere 
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the  wife  has  her  settlement  by  reason  of  her 
husband's  settlement,  and  where  she  has 
none  by  reason  of  her  husband  having  no 
settlement  at  the  time  when  she  is  residing 
in  the  parish.  Under  those  circumstances, 
we  are,  as  it  seems  to  me,  driven  to  look  at 
the  very  words  of  the  Act,  and  the  words  of 
the  Act  are  that  she  sliall  acquire  the  status 
of  irremovability  if  she  has  been  resident 
for  a  year  before  the  time  she  becomes 
chargeable  within  the  parish.  It  is  quite 
true  that  in  one  sense  there  is  a  difference 
between  her  residence  before  the  husband 
goes  away  and  after  he  goes  awa^-,  because 
after  he  goes  away,  he  himself  has  broken 
his  residence,  and  tnerefore  she  cannot  tack 
on  simply  as  a  wife  her  residence  after  the 
break  oy  the  husband  to  that  which  she 
had  before  the  residence,  which  was  in  pro- 
cess of  completion  before  he  went  away, 
and  she  cannot  therefore  claim  to  have 
acquired  the  status  of  irremovability  be- 
cause her  husband  had  acquired  it.  There 
is  no  decision,  and  if  there  is  not  a  decision, 
I  do  not  see  why  we  should  make  one  to  pre- 
vent her  tacking  on  the  residence  during  the 
time  when  she  had  no  settlement  by  reason 
of  her  husband  not  having  a  settlement  to 
the  residence  which  she  had  afterwards,  after 
her  husband  had  gone  away.  It  is  not  at  all 
like  the  case  of  the  wife  and  the  widow,  in 
which  case  it  was  held  that  where  the  wife 
had  the  settlement  so  long  as  she  was  a 
wife,  she  could  not  tack  on  residence  after- 
wards of  her  widowhood.  The  case  is  not 
the  same,  and  inasmuch  as  it  seems  to  me 
there  is  no  decision  which  makes  it  impera- 
tive upon  us  to  say  that  she  has  not  resided, 
it  is  better  to  follow  the  language  of  the 
Act,  and  say  that  she  has  resided  for  the 
necessary  period.  Our  late  decision  in  the 
West  Ham  Union  v.  Holbeach  Union,  supra, 
is  not  entirely  without  its  bearing  \ipon  this 
matter,  because  it  does  show  that  residence 
may  be  completed  for  the  purpose  of  con- 
ferring a  status  of  irremovaDility  where  the 
first  {)ortion  of  it  was  under  a  different 
capacity  from  the  second,  and  was  during 
the  period  during  which  there  was  a 
maternal  settlement  which  existed  in  favour 
of  the  child.  As  it  seems  to  me,  there  being 
no  either  express  enactment  or  decision 
which  militates  against  this  view,  the  resi- 
dence may  be  considered  as  complete 
within  the  terms  of  the  statute,  and  as  con- 
ferring the  privilege  of  irremovability. 
Although  I  follow  what  my  lord  has  said 
about  the  husband  being—I  will  not  say 
irremovable— but  its  being  impossible  to 
remove  the  husband  on  other  grounds  if  be 
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were  there,  I  prefer  to  put  my  judgment 
upon  the  ground  that  I  have  put  it,  namely, 
that  the  two  periods  may  be  tacked  together, 
because  I  do  feel  that  there  is  a  very 
considerable  difficulty  between  the  position 
of  a  person  who  cannot  be  removed  oecause 
there  is  no  place  to  remove  him  to,  and  the 
position  of  a  person  who  might  otherwise 
oe  removed,  and  who  had  a  place  to  which 
he  could  otherwise  be  removed  who  has 
acquired  the  protection  of  irremovability  by 
reason  of  residence.  For  these  reasons, 
imperfect  as  they  are,  I  am  very  conscious 
of  that,  I  have  come  to  the  conclusion  that 
the  learned  recorder  is  right,  and  that  the 
api)eal  must  be  dismissed. 

Kennedy,  J.— I  am  of  the  same  opinion 
upon  the  facts  which,  I  think,  are  import- 
ant, and  which  are  found  thus :  The  woman 
is  the  wife  of  a  man  who  has  no  settlement 
of  his  own ;  the  man  has  left  her  not 
deserting  her  and  with  the  intention  of  re- 
turning, aiid  therefore  he  is  in  the  position 
really,  m  a  sense,  of  being  treated  as  still 
residing  at  the  place.  Under  those  circum- 
stances, before  she  becomes  chargeable,  the 
woman  is  a  married  woman  with  her  chil- 
dren who  has  resided  for  the  statutory 
period  which  would  confer  upon  her  the 
status  of  irremovability  if  sne  could  be 
treated  as  an  independent  personality.  Is 
she,  when  she  becomes  chargeable,  to  be 
taken  away  to  her  maiden  settlement^  which 
is  the  settlement  of  her  father,  which  she 
acquired  through  her  father  at  Tewkesbury^ 
she  and  her  children,  or  is  she  to  be  treated 
as  being  chargeable  to  Birmingham,  where 
she  is  and  where  she  has  resided  for  the 
statutory  time,  and  where  she  is  the  wife  of 
a  man  who  has  not  deserted  her,  who  in- 
tends to  come  back  to  her  and  her  children, 
and  who  only  for  the  time  is  absent  1  As  I 
understand  it,  if  one  may  venture  to  hope 
one  understands  the  principle  on  which  a 
great  deal  of  representative  legislation  has 
taken  place,  there  are  two  important  thinjjs 
not  to  separate  husband  from  wife  or  chil- 
dren from  parents,  and  one  may  assume 
l^t  as  far  as  possible  the  legislature  has 
not  consciously  brought  about  legislation 
which  has  affected  tnose  governing  prin- 
ciples. Now,  what  has  happened  here] 
The  husband  has  no  settlement  of  his  own  ; 
therefore  the  wife  cannot  take  a  settlement 
from  her  husband.  She  has  resided  herself 
as  a  married  woman,  it  is  true,  all  this  time, 
which  would  otherwise  give  ner  a  status  of 
irremovability,  and  if  she  is  removed  to  the' 


i 


68  J.  P.  897. 

place  of  her  maiden  settlement,  then  there 
will  be  a  grave  question,  to  say  no  more,  as 
to  whether  the  children  will  be  able  to 
follow  her  or  will  be  planted,  as  I  think 
Mr.  PritcheU  happily  put  it,  in  various 
spots,  and  certainly  she  will  be  separated 
from  her  husband  because  her  husband  had 
no  settlement  where  she  had.  He  has  no 
settlement  anywhere,  in  fact,  and  the  whole 
family  would  be,  as  it  were,  sent  floating 
about  to  various  points  that  they  miffht  be 
directed  to.  Now,  if  the  husband  had  a 
settlement  there  would  be  no  question,  as  I 
understand  it.  Her  place  of  settlement 
would  be  his  place  of  settlement;  but 
where  the  husband  has  no  settlement,  what 
happens?  I  have  felt  as  strongly  as  one 
can  do  justifiably,  where  there  is  a  compli- 
cated question  of  this  kind,  that  no  flaw 
can  be  found  in  the  judgment  of  the  great 
judge,  Mr.  Justice  Blackburn  as  he  was 
then,  in  the  /St  Georgt^s  Case,  and  Mr. 
PritcheU,  to  whom  I  desire  to  join  in 
tendering  my  humble  tribute  of  thanks  for 
his  argument,  frankly  admitted  when  we 
first  met  this  morning,  that  unless  that 
judgment  could  be  treated  as  overruled,  the 
learned  recorder  was  perfectly  right  in  the 
judgment  he  came  to  and  it  could  not  be 
upset.  But  it  was  said  that  that  was  over- 
ruled and  should  be  treated  as  overruled  in 
a  number  of  cases  finally  by  the  judgment 
of  Lord  Watson  and  the  reasoning  in  the 
Medway  Case.  I  confess,  myself,  I  entirely 
differ.  I  see  no  trace  of  the  St  Georges 
Case  having  been  overruled,  directly  or  in- 
directly, in  any  of  the  cases,  including  the 
last.  On  the  contrary,  I  think  the  point 
emphasised  by  Lord  Watson  in  that  judg- 
ment  where  ne  asserts  his  affirmance  of 
Lord  Justice  Lopes'  view  in  the  Court  of 
Appeal,  pivots  on  the  fact  where  the  hus- 
band has  a  settlement,  and  where  that  is  so 
the  wife  follows  that  settlement,  and  you 
must  obey  that.  That  does  not  exist  here. 
Then  can  it  be  said  that  the  Act  of  1876 
has  modified  either  the  grounds  upon  which 
Lord  Blackburn  proceeded  or  has  altered 
any  statement  of  bis  as  to  what  he  finds 
the  law  to  be  1  That  really  is  not  suggested. 
It  is  again  practically  admitted— slightly 
admitted— that  the  legislature,  so  far  sw  the 
case  of  wife  and  husband  is  concerned,  has 
not  affected  the  statement  of  law  upon 
which  Lord  Blackburn  ^ve  judgment  m 
that  case.  If  I  may  add^  it  seems  to  me,  as 
I  stated  in  the  beginning,  it  can  only  be 
reasonably  consistent  where  the  husband 
has  no  settlement,  and  with  the  great  object 
of  keeping  the  family  together  and  keeping 
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husband  and  wife  together,  subject  to  this, 
that  if  the  husband  has  a  settlement  of  his 
own,  the  wife  must  follow. 

Appeal  di»niu9ed. 

Solicitors  for  the  appellants  :  Redfern  and 
Huish,  for  Redfern  &  iSon,  Birmingham. 

Solicitors  for  the  respondents:  Badham 
and  Cumins,  for  BrooKes  and  Badham, 
Tewkesbury. 
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KING'S    BENCH    DIVISION. 


March  2,  1904. 

(Before  Lord  Alverstone,  C.J.,  Wills 
and  Kennedy,  JJ.) 

Guardians  of  East  Preston  Union 
(Appellants)  v.  Guardians  of  Lewis- 
ham  Union  (Respondents). 

Settlement— Division  of  parish  by  virtue  of 
Local  Grovernment  Act,  1894  (56  & 
57  Vict.  c.  73)^Subsequent  division 
and  amalgamation  of  p^arishes — Pro- 
visional Order — Restoration  of  settle- 
ment 

C.  E,  L,  had  by  residence  from  1886  to  1891 
acqvired  a  settlement  in  the  jxirtsh 
of  B,  By  virtue  of  the  operation  of  the 
Local  Govemnient  Act,  1894,  the  parish 
of  B,  ivas  divided  into  two  parishes^ 
which  were  thereafter  known  cw  the 
paHshes  of  W,  and  B,  respectively. 
The  residence  of  C.  E.  Z.  had  been  in 
that  part  of  the  parish  of  B.  which 
after  the  diifision  became  the  parish 
ofW, 

In  1902,  bp  a  Provisional  Order  of  the  Local 
Government  Board  {dvly  confmned)^ 
the  parish  of  IT.,  a  part  of  the  then 
parish  of  B,,  a  part  of  the  parish  of 
W,  T,y  and  tlie  parish  of  H,  were 
formed  into  the  new  parish  of  W, ;  and 
certain  other  divisions  and  amalgama- 
tions of  parishes  were  made  by  the 
same  Order. 

Article  XXXI.  of  the  Order  made  provision 
for  the  j/reservation  of  settlements  and 
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L  status  of  irremovability  that  had 
t  a.cquired  in  the  existing  parishes 
ajfected  by  the  Order  ;  amd  further  pro- 
vided that  ^^for  all  purposes  of  settle- 
ment and  removal  residence  prior  to 
the  commencement  of  thi^  Order  in  any 
part  of  the  existing  parishes  of  B..  U^ 
W.  T.,  or  W.  shall  be  deemed  to  have 
been  residence  in  the  parish  in  which 
the  part  is  included  by  this  Order. 

Meld,  that  the  settlement  that  C.  E.  L.  had 

Xired  in  the  old  parish  of  B.j  and 
k  was  destroyed  by  the  operation 
of  the  Local  Grovernment  Act,  189  i, 
UHis  not  restored  by  the  Provisional 
Order,  and  that  C.  E.  L.  uhu  not 
settled  in  the  jxirish  of  W. 

Case  stated  for  the  opinion  of  the  court 
pursuant  to  s.  11  of  the  Quarter  Sessions 
Act,  1849. 

1.  On  June  24th,  1903,  by  an  order  of 
removal  under  the  hands  and  seals  of  two 
justices  acting  in  and  for  the  county  of 
London,  the  settlement  of  one  Charles 
Ernest  Lindus,  aged  fifty-four  years  or 
thereabouts,  a  pauper  then  chargeable  to 
the  Lewisham  Union,  in  the  county  of 
London,  was  adjudged  to  be  in  the  parish 
of  Worthing,  in  the  East  Preston  Union,  in 
the  county  of  Sussex,  and  he  was  ordered 
to  be  removed  from  the  Lewisham  Union 
to  the  East  Preston  Union,  and  the  guar- 
dians of  the  last-mentioned  union  were 
thereby  required  to  receive  and  provide  for 
the  said  pauper  according  to  law. 

2.  The  appellants  caused  due  notice  of 
appeal  to  the  then  next  general  quar- 
ter sessions  of  the  peace,  to  be  holden 
at  Newington,  in  and  for  the  county  of 
London,  against  tbe  said  order  to  be  duly 
served,  and  such  appeal  had  been  duly 
entered. 

3.  Afterwards,  by  consent  of  the  parties 
thereto,  and  by  order  of  Bugknill,  J., 
dated  October  20th,  1903,  this  special  case 
was  stated  between  the  appellants  and  the 
respondents,  the  parties  thereto  agreeing 
that  judgment  in  conformity  with  the  de- 
cision of  this  court  might  oe  entered  on 
motion  by  either  party  at  the  sessions  held 
next  or  next  but  one  after  such  decision 
should  have  been  given. 

4.  The  said  Charles  Ernest  Lindus  made 
a  settlement  b^  residence  for  three  years 
and  upwards,  viz.,  from  about  the  year  1886 
to  about  the  year  1891.  and  not  afterwards, 
in  such  manner  in  eacn  of  the  said  years  as 


Digitized  by  Vnl^l^, 


gle 


MAGlSTEKlAL  CASES. 


Guardians  of  East  Preston  Union  v. 
Guardians  of  Lewisham  Union. 

to  he  irremovable  in  the  then  existing 
parish  of  Broadwater,  in  the  Bast  Preston 
union. 

5.  Previous  to  the  passing  of  the  Local 
Government  Act,  1894,  and  from  before  the 
year  1886.  the  parish  of  Broadwater  was 
partly  within  the  urban  district  of  Worth- 
ing (which,  in  the  year  1890,  became,  with 
the  adjoining  urban  district  and  parish  of 
Heene,  the  borough  of  Worthing),  and 
partly  within  the  rural  sanitary  district  of 
the  East  Preston  Union.  On  the  passing 
of  the  said  Act,  by  virtue  of  the  operation 
of  the  provisions  in  s.  1  (3),  and  other  sec- 
tions tnereof,  the  respective  parts  of  the 
said  parish  of  Broadwater  became  separate 
parishes.  By  an  Order  of  the  Local  Govern- 
ment Act,  1894,  Committee  of  the  West 
Sussex  County  Council,  dated  July  27th, 
1894,  it  was  provided  as  follows:  "That 
part  of  the  parish  of  Broadwater,  which  is 
within  the  borough  of  Worthing,  and  which 
will  beicome  a  separate  parish  by  the  opera- 
tion of  the  Local  Government  Act,  1894, 
shall  bear  the  name  of  *  Worthing,'  and 
that  i)art  of  the  ])arish  of  Broadwater,  which 
is  without  the  said  borough,  and  which  will 
become  a  separate  parish  by  the  operation 
of  the  said  Act,  snail  bear  the  name  of 
'Broadwater.'" 

6.  The  residence  of  Charles  Ernest 
Lindus,  referred  to  in  parag[raph  4,  was 
in  that  part  of  the  original  parish  of  Broad- 
water wnich  under  the  said  Act  and  Order 
became  a  separate  parish  bearing  the  name 
of  Worthing. 

7.  By  a  Provisional  Order,  dated  May 
5th,  1902,  made  by  the  Local  Government 
Board,  in  pursuance  of  ss.  54  and  59  of  the 
Local  Government  Act,  1888,  cited  as  the 
"  Worthing  (Extension)  Order,  1902,"  and 
duly  confirm(Ml  by  the  Local  Government 
Board's  Provisional  Orders  Confirmation 
(No.  7)  Act,  1902,  a  part  of  the  then  i)arish 
of  Broadwater,  within  the  rural  district  of 
East  Preston,  was  added  with  a  part  of  the 
parish  of  West  Tarring,  to  the  then  existing 
parishes  of  Heene  and  Worthing,  so  as  to 
form  a  new  parish,  to  be  called  tne  parish 
of  Worthing,  as  extended  by  the  saia  Pro- 
visional Order.  The  remaining  portion  of 
the  then  parish  of  Broadwater  was  as 
to  ]iart,  together  with  a  part  of  the 
parish  of  West  Tarring,  amalgamated  with 
the  adjoining  parish  of  Durrington,  and 
as  to  the  remaining  part  of  the  then 
parish  of  Broadwater  amalgamated  with 
the  adjoining  parish  of  Sompting.  The 
part  of  the  parish  of  Broadwater  amalga- 
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mated  with  the  parish  of  Sompting  was 
separated  from  the  rural  district  of  East 
Preston,  and  the  East  Praston  Union,  and 
added  to  the  rural  district  of  Stcyning 
West  and  the  Steyning  Union. 

8.  Prior  to  and  at  the  time  of  the  passing 
of  the  Local  Government  Act,  1894,  the  old 
parish  of  Broadwater  had  but  one  set  of 
overseers,  and  one  poor  rate  was  made  and 
levied  for  the  entire  parish.  From  and 
after  the  passing  of  that  Act,  and  prior  to 
the  coming  into  operation  of  the  said  Pro- 
visional Order  in  1902,  separate  overseers 
were  appointed  for  each  of  the  then  two 
new  paiishes  of  Worthing  and  Broadwater 
and  a  separate  poor  rate  was  made  and 
levied  for  each  of  these  said  parishes  :  and 
from  that  time,  viz.,  the  passing  ot  the 
Local  Government  Act,  1894,  overseers 
ceased  to  be  appointed,  and  a  poor  rate 
ceased  to  be  made  for  the  old  parish  of 
Broadwater.  In  the  year  1902  the  parishes 
of  Broadwater  and  Worthing,  as  created  in 
1894,  ceased  to  exist,  and  a  new  and  ex- 
tended parish  of  Worthing,  comprising  in 
its  area  the  parish  of  Worthing,  as  created 
in  1894,  the  parish  of  lieene,  and  parts  of 
the  parishes  of  Broadwater  and  West  Tar- 
ring, came  into  existence.  Since  1902 
separate  overseers  had  been  appointed  for 
the  new  parish  of  Worthing,  ana  a  separate 
poor  rate  made  and  leviea  for  the  said 
parish  ;  and  since  1902  overseers  had  ceased 
to  be  appointed  and  poor  rates  had  ceased 
to  be  mcule  for  the  parishes  of  Broadwater 
and  Worthing  as  created  in  1894. 

9.  Article  XXXI.  of  the  said  Provisional 
Order  was  as  follows  : 

(1)  Every  person  who  has  acquired,  or 
who  on  or  before  the  commencement  of  this 
Order  shall  acquire,  a  settlement  in  anv 
existing  jmrish  affected  by  this  Order,  shall 
be  deemed  to  have  acquired  a  settlement  in 
the  parish  comprising  the  area  in  which  the 
acts  or  circumstances  conferring  such  settle- 
ment shall  have  been  done  or  occurred  or, 
if  such  acts  or  circumstances  shall  have 
been  done  or  occurred  in  more  than  one 
parish,  such  settlement  shall  be  in  the 
parish  comprising  the  place  of  residence  of 
such  person  at  tne  time  of  acquiring  such 
settlement. 

(2)  Any  person,  who  shall  have  acquired 
a  status  of  irremovability  from  any  existing 
parish  affected  by  this  Order,  shall  be 
deemed  to  have  acquired  a  status  of  irre- 
movabilit  V  from  the  jparish  comprising  the 
area  in  which  he  shall  have  resided  at  the 
commencement  of  this  Order  or  (if  he  shall 
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then  be  in  receipt  of  relief)  from  the  parish 
comprising  the  area  in  which  he  was 
residing  at  the  time  of  becoming  charge- 
able. 

(3)  For  all  purposes  of  settlement  and 
removal  residence  prior  to  the  commence- 
ment of  this  Order  in  any  part  of  the 
existing  parishes  of  Broadwater,  HeeneL 
West  Tarring,  or  Worthing  shall  be  deemed 
to  have  been  residence  m  the  parish  in 
which  the  part  is  included  by  this  Order. 

10.  The  appeUants  contended  (a)  that  the 
original  parish  of  Broadwater,  as  above 
described,  having  been  divided  into  two 
separate  parishes  in  the  year  1894,  by  virtue 
of  the  provisions  of  the  Local  Government 
Act,  1894,  the  said  parish  thereupon  ceased 
to  exist,  and  all  settlements  ^ined  in  the 
siLid  parish  prior  to  such  division,  including 
the  settlement  of  Charles  Ernest  Lindus 
Qf  any),  ceased  to  exist  also ;  (b)  that 
Charles  Ernest  Lindus,  at  the  time  the 
order  of  the  justices  was  made,  was  not 
legally  settled  in  the  parish  of  Worthing,  or 
in  anv  parish  in  the  East  Preston  Union ; 
and  (c)  that  the  settlement  of  Charles 
Ernest  Lindus  (if  any)  in  the  parish  of 
Broadwater,  prior  to  1894,  was  not  revived 
or  made  good,  and  no  le^l  settlement  was 
conferred  upon  Charles  Ernest  Lindus  in 
the  j)arish  of  Worthing  by  the  provisions  of 
Article  XXXI.  of  the  Provisional  Order. 

11.  The  respondents  contended  (a)  that 
the  parish  of  Broadwater  was  not  divided 
for  poor-law  purposes  by  the  Local  Govern- 
ment Act,  1894 ;  (b)  that  the  parish  of 
Broadwater  was  not  divided  for  poor-law 
purposes  by  the  Order  of  the  Local  Govern- 
ment Act,  1894,  Committee  of  the  West 
Sussex  County  Council,  dated  July  27th, 
1894:  (c)  that,  inasmuch  as  both  the 
jHirisnes  of  Broadwater  and  Worthing  were 
in  1894,  and  have  been  ever  since,  m  the 
East  Preston  Union,  no  division  of  either  of 
the  said  parishes  affected  the  settlements 
therein ;  (d)  that,  if  the  settlement  of 
Charles  Ernest  Lindus  ceased  for  the  time 
to  exist  by  the  operation  either  of  the  Local 
Government  Act,  1894,  or  of  the  Order  of 
the  Local  Government  Act,  1894,  Com- 
mittee of  the  West  Sussex  County  Council, 
of  July  27th,  1894,  it  was  revived  or  made 
good  by  the  provisions  of  Article  XXXI.  of 
the  Provisional  Order  of  May  5th,  1902. 
confirmed  by  the  Local  Government  Board 
Provisional  Orders  Confirmation  (No.  7) 
Act,  1902 ;  and  (e)  that  consequently 
Charles  Ernest  Lindus  was  at  the  time  of 
making  the  order  of  removal  and  was  still 
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settled  in  the  present  parish  of  Worthing, 
by  virtue  of  his  residence  for  three  jrears 
and  upwards,  viz.,  from  about  1886  to  about 
1891,  m  such  part  thereof  as  was  then  part 
of  the  parish  of  Broadwater,  in  such  manner 
in  eacn  of  the  said  years  as  to  be  irre- 
movable. 

12.  The  question  for  the  decision  of  the 
court  was  whether  Charles  Ernest  Lindus 
was  legallv  settled  in  the  parish  of  Worth- 
ing, in  tne  East  Preston  Union,  at  the 
time  of  the  making  by  the  justices  of  the 
order  of  removal  as  aforesaid. 

13.  If  the  court  should  be  of  opinion  in 
the  affirmative  thereof,  then  the  appellants 
agreed  that  a  judgment  in  conformity  with 
such  decision  might  be  entered  on  motion 
by  the  respondents  at  the  sessions  next 
or  next  but  one  after  such  decision 
should  have  been  given.  If  the  court 
should  be  of  a  contrary  opinion,  then  the 
respondents  agreed  that  a  judcinent  in  con- 
formity with  such  decision  mi^t  be  entered 
on  motion  by  the  appellants  at  the  sessions 
next  or  next  but  one  after  such  decision 
should  have  been  given. 

Macmorran,  K.C.,  and  B.  J,  Naldrett^ 
for  the  appellants,  referred  to  West  Ham 
Union  v.  London  County  Council,  [1904] 
A.  C.  40 ;  68  J.  P.  145  ;  Dorkina  Union  v. 
St.  Saviouf^s  Union,  [1898]  1  Q.  B.  594  ; 
62  J.  P.  308;  and  SUmrbridgt  Union  v. 
Droitwich  Union  (1871),  L.  R.  6  Q.  B.  769 ; 
35  J.  P.  694.  They  contended  that,  having 
regard  to  the  case  of  Dorking  Union  v.  St, 
Saviour's  Union,  the  settlement  in  Broad- 
water was  lost  by  virtue  of  the  operation  of 
the  Local  Government  Act,  1894 ;  and  that 
the  Provisional  Order  of  1902  had  not  re- 
vived it  Sub-s.  (3)  of  Article  XXXI.  was 
in  the  nature  of  a  saying  claui^e,  intended  to 
preserve  residence  in  an  existing  parish. 
There  was  no  parish  of  Worthing  before 
1894. 

Clavell  Salter,  K.C.,  and  R.  C.  Olen,  for 
the  respondents,  admitted,  so  far  as  it  con- 
cerned this  court,  that  the  settlement 
acquired  in  Broadwater  was  destroyed  by 
the  Local  Government  Act.  1894,  but  argued 
that  Article  XXXI.  restored  such  settlement 
They  relied  upon  sub-s.  (3>  of  Article  XXXL, 
and  contended  that  it  had  a  wider  meaning 
than  merely  to  preserve  residence  in  cases 
where  settlements  had  not  yet  been  actually 
acquired.  Whereas  sub-ss.  {\\  (2)  set  up 
presumptions  of  law,  sub-s.  (3)  set  up  a 
presumption  of  fact:  and  '* existing"  in 
sub-s.  (z)  was  used  tor  definitiveness  and 
geographical  purposes  only.     Accordingly, 
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the  residence  of  the  pauper  before  1894  was 
to  be  deemed  to  be  residence  in  the 
present  parish  of  Worthing,  and  the  settle- 
ment was  restored. 

Lord  Alverstone,  C.J..  in  giving  judg- 
ment, said  that  upon  tne  first  question 
(which  was  not  argued)  he  was  only  too 
thankful  to  be  relieved  from  determining 
what  was  the  true  effect  of  the  decisions ; 
but  this  court  was  justified  in  saying  tibat 
the  decision  in  Dorking  Union  v.  *S'^. 
Savumt^s  Union^  ubi  supra,  showed  that 
the  settlement  in  that  part  of  Broadwater 
which  in  1894  became  the  parish  of 
Worthing  was  destroyed,  and  that,  there- 
fore, from  1894  to  1902  the  pauper  had  no 
settlement  in  Worthing.  It  was  contended 
that  pai-agranh  (3)  of  Article  XXXI.  of  the 
Provisional  Order  of  1902  operated  not  only 
to  continue  settlements  in  existence  and  to 
preserve  residence  in  respect  of  settlements 
Deing  acquired,  but  that  it  had  revived  or 
^nted  afresh  a  settlement  due  to  residence 
in  the  past  of  the  pauper  in  the  parish  of 
Worthing.  His  lordship  admired!^  the  in- 
genuity of  the  arguments  which  had  been 
urged  with  great  ability,  and  required  con- 
sideration. ( His  lordship  read  paragraph (3).) 
If  paragraph  (3)  stood  by  itself  it  might  be 
possible  to  come  to  the  conclusion  advanced 
by  Mr.  Salter  for  the  respondents.  But  his 
lordship  did  not  think  that  what  was  con- 
tended came  within  the  object  or  scope  of 
paragraph  (3).  The  legislature  was  dealing 
directly  or  indirectly  with  seven  parishes. 
They  were  taking  parts  of  parishes,  adding 
one  to  another,  and  altering  boundaries ; 
and  Article  XXXI.  contained  two  earlier 
paragranhs.  Much  as  there  might  be  doubts 
as  to  which  parish  a  pauper  might  belong, 
they  make  the  provision  m  paragraph  (I). 
Then  they  have  to  deal  obviously  witn  resi- 
dence begun  before  the  date  of  the  com- 
mencement of  the  Order  and  concluded,  and 
residence  begun  before  and  continuing,  in  a 
particular  parish ;  and  it  was  necessary  to 
cause  such  a  paragraph  as  paragraph  (3)  to 
be  inserted  to  prevent  it  from  being  said 
that  the  doctrine  in  the  Dorking  Case 
applied.  There  were  two  clear  purposes  of 
paragraph  (3).  But  Mr.  Salter  said  the  para- 
paph  was  intended  to  go  further ;  and  it  was 
intended  to  preserve  residence  in  the  parish 
of  Broadwater  that  was  divided  by  the 
Act  of  1894,  and  so  give  a  settlement  in  the 
present  parish  of  Worthing.  That  was 
going  a  long  way.  Ex  kypothesi,  the  settle- 
ment acquired  in  Broadwater  was  lost.  In 
his  lordsnip's  opinion  the  natural  meaning 
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of  the  words  of  paragraph  (3)  did  not  lead 
to  the  conclusion  which  was  advocated. 
His  lordship  thought  paragraph  ^3)  could 
not  be  extended  further  than  the  omects  he 
had  indicated,  and  that,  if  it  had  been  in- 
tended to  extend  to  the  case  put  forward  by 
the  respondents,  clearer  words  would  have 
been  used. 

Wills,  J.,  said  that  he  had  come  to  the 
same  conclusion.  If  paragraph  (3)  had 
stood  by  itself  there  would  have  been  a 

freat  deal  to  say  for  Mr.  Salter's  argument, 
tut  the  fact  could  not  be  overlooked  that 
mragraph  (3)  was  a  part  of  Article  XXXI. 
Paragraph  (3)  was  necessary  for  two  pur- 
poses. If  a  settlement  had  been  acauired  it 
was  provided  that  the  privilege  and  liability 
in  connection  therewith  should  continue  in 
the  proper  parish.  And  paragraph  (3)  was 
also  wanted  when  the  right  was  only  in- 
choate— in  course  of  being  established ;  there 
>vas  to  be  no  interruption  by  reason  of  the 
alteration  of  boundanes.  It  was,  however, 
going  a  long  way  to  say  that  a  settlement, 
which  had  been  lost,  was  created  anew. 
For  these  reasons  his  lordship  agreed  with 
the  view  of  the  Lord  Chief  Justica 

Kennedy,  J.,  thought  it  plain  that  the 
residence  referred  to  in  paragraph  (3)  was 
residence  continuing  at  the  date  of  the 
Provisional  Order.  If  it  had  been  intended 
by  the  legislature  to  grant  afresh  a  settle- 
ment lost  or  destroyed,  his  lordship  could 
see  no  reason  why  the  legislature  should 
confine  itself  to  a  settlement  by  residence 
only.  His  lordship  thought  that  the  words 
of  paragraph  (3)  "prior  to  the  commence- 
ment of  this  Order"  pointed  to  the  conclu- 


sion he  had  indicated. 


Appeal  allowed. 


Solicitors  for  the  appellants  :  Carter  and 
Barker,  for  Harry  B.  Piper,  Worthing. 

Solicitors  for  the  respondents:  Callard 
and  VuUiamy. 
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Guardians  of  West  Ham  Union   v. 
Guardians  of  Holbeach  Union. 

Poor  law— Settlement— Illegitimate  child 
under  sixteen— Residence  with  mother 
-Settlement  by  residence— Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict.  c.  61),  ss.  34, 35. 

An  illegitimate  child  under  the  age  of  six- 
teen can  a4:quire  an  independent  settle- 
ment wnder  s,  34  of  the  Dwided  Parishes 
and  Poor  Law  Amendment  Act,  1876. 

An  order  of  justices  adjudged  the  pauper^  an 
illeaitimate  child  a{/ea  alfout  two  vears, 
to  be  settled  in  the  West  Ham  tfnum. 
E.  N,j  the  mother  of  the  fauper^  herself 
an  illegitimate  child,  M.  A,  6\,  the 
mother  of  E,  iT.,  and  A,  F,  C.,  who 
married  M,  A,  C.  after  the  birik  of 
E.  N,^  all  resided  together  in  the  jxirish 
of  West  Ham  in  the  West  Ham  Unurn 
for  three  years,  in  such  manner  and 
under  such  circumstances  in  each  of 
such  years  as  would,  in  accordance  with 
the  several  statutes  in  that  behalf,  render 
them  irremovable.  During  me  whole 
period  of  such  residence  E.  N.  unis  under 
the  a>ge  of  sixteen  years, 

He]d,^Aa^  E,  N,,  although  under  the  age  of 
sixteen  years,  had  acquired  an  inde- 
pendent status  of  irremovability,  and 
co7ise<iuenily,  wnder  «.  34  of  the  divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876,  wa^  deemed  to  be  settled  in 
the  jiarish  of  West  Ham;  that  the 
paupsr  took  the  settlement  of  his  mother, 
E.  N,,  under  s.  35  of  tJie  above-men- 
tioned Act;  and  that  the  order  of 
justices  must  stand. 

R.  v.  Elvet  (1859),  2  E.  d;  E,  266,  and  High- 
worth  and  Swindon  Union  v.  Westbury- 
on-Severn  Union  (1889),  14  App.  Cos. 
465;  53  J.  P.  bm,  followed. 

Decision  of  the  High  Court  of  Justice, 
Kin^s  Bench  Division  (Lord  Alver- 
STONE,  L.C.J.,  Wills  and  Chan- 
nell,    JJ.)  {reported   67    J.    P.    346) 


Appeal  by  the  appellants  from  the  judar- 
ment  of  the  High  Court  of  Justice,  Kin^s 
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Bench  Division  (Lord  Alvbrstone,  L.C.J., 
Wills  and  Channell,  JJ.),  upon  the 
following  case  stated  for  the  opinion  of  the 
High  Court  pursuant  to  s.  21  of  the  statute, 
12  k  13  Vict.  c.  45. 

On  December  3rd,  1901,  the  respondents 
obtained  an  order  under  the  hands  and  seak 
of  two  of  his  Mcgesty's  justices  of  the  jieace 
in  and  for  the  county  of  the  Fkrts  of 
Holland,  Lincolnshire,  whereby  it  was  ad- 
judged that  the  parish  of  West  Ham  in  the 
West  Ham  Union,  in  the  county  of  Essex, 
is  the  place  of  the  legal  settlement  of  one 
George  Ernest  Neep.  aged  about  two  years, 
a  pauper,  and  the  aoove- mentioned  apftel- 
lants  were  ordered  to  receive  and  provide 
for  such  pauper  according  to  law. 

The  appellants  gave  due  notice  of  appeal 
against  the  said  order  to  the  (Jourt  of 
Quarter  Sessions  holden  in  and  for  the  said 
county,  and  such  appeal  having  been  duly 
entered,  afterwards  ny  consent  of  the  parties 
and  by  order  of  the  Honourable  Mr.  Justice 
Walton,  the  following  special  case  was 
stated  between  the  appellants  and^  the  re- 
spondents, the  parties  thereto  agreeing  that 
judgnient  in  conformity  with  the  decision 
of  this  court  .  .  .  may  be  entered  at 
the  said  quarter  sessions  according  to  the 
provisions  of  the  said  statute. 

George  Ernest  Neep  (hereinafter  called 
the  pauper)  is  the  illegitimate  child  of 
Emma  Neep,  and  was  born  in  the  Holbeach 
Union  Workhouse  on  October  25th,  1899. 

Emma  Neep,  the  mother  of  the  pauDer,  is 
the  illegitimate  child  of  Mary  Ann  Neep, 
and  was  born  in  the  parish  of  Tilney  St. 
Lawrence,  in  the  Wisbech  Union,  on  Apnl 
11th,  1879. 

Mary  Ann  Neep  married  Alfred  Frederick 
Chapman  at  Tilney  St.  Lawrence  on  De- 
cember 23rd,  1881. 

From  June  27th,  1890,  to  September  7th, 
1893,  Alfred  Frederick  (Chapman  resided  in 
the  parish  of  West  Ham  in  the  West  Ham 
Union,  with  his  wife,  for  a  term  of  three 
years,  in  such  manner  and  under  such  cir- 
cumstances in  each  of  such  years  as  would, 
in  accordance  with  the  several  statutes  in 
that  behalf,  render  him  irremovable  there- 
from and  settled  therein. 

From  September  7th,  1893,  the  said  Alfred 
Frederick  Chapman  continued  to  reside  in 
the  parish  of  West  Ham,  and  was  in  receii)t 
of  relief  from  the  West  Ham  Union  until 
his  death  on  September  8th,  1894.  His 
wife,  the  said  Mary  Ann  Chapman,  resided 
with  him  until  his  death. 

From  September  8th,  1894,  Mary  Ann 
Chapman  (the  widow  of  Alfred  Frederick 
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Chapman  and  mother  of  Emma  Neep)^on- 
tinued  to  reside  in  the  parish  of  West  Ham, 
and  was  in  receipt  of  relief  from  the  West 
Ham  Union  from  the  said  September  8th, 
1894,  until  November  28th,  1895,  when  she 
ceased  to  reside  in  the  West  Ham  Union. 
She  died  in  the  Poplar  Union  Infirmary  on 
October  14th,  1896. 

From  June  27th,  1890,  to  July  28th,  1893, 
Emma  Neep  (the  mother  of  the  pauper), 
resided  witn  Alfred  Frederick  Cnapnian 
and  her  mother,  Mary  Ann  Chapman,  in 
the  parish  of  West  Ham  in  the  West  Ham 
Union.  On  July  28th,  1893,  she  went  into 
service  in  the  Poplar  Union,  and  has  since 
had  no  settled  residence. 

On  December  3rd,  1901,  an  order  of 
justices  was  obtained  on  behalf  of  the 
respondents  adjudging  the  pauper  to  be 
settled  in  the  appellant  union.  Notice  of 
such  order  was  duly  given  to  the  appellants, 
and  a  copy  of  the  grounds  of  removal,  datea 
December  3rd,  1901,  is  marked  "  A,"  and  is 
annexed  to,  and  forms  a  part  of,  this  special 
case. 

The  appellants  affirm  that  the  settlement 
of  the  said  Emma  Neep  cannot  be  a.scer- 
tainod  without  inquiring  into  the  derivative 
settlement  of  her  parent,  the  said  Mary  Ann 
Chapman,  and  that  she  must  be  deemed  to 
be  settled  in  the  parish  of  Tilney  St.  Law- 
rence where  she  was  born. 

The  respondents  affirm  that  the  said 
Emma  Neep  acquired  a  legal  settlement  in 
the  said  parish  of  West  Ham  by  reason  of 
the  residence  therein  of  the  said  Alfred 
Frederick  Chapman  and  his  wife,  men- 
tioned in  this  case,  or  by  reason  of  the 
residence  of  the  said  Emma  Neep  for  up- 
wards of  three  years  prior  to  July  28th, 
1893,  in  such  manner  and  under  such  cir- 
cumstances in  each  of  such  years  as  would 
(as  the  respondents  affirm),  in  accordance 
with  the  provisions  of  the  several  statutes 
in  that  behalf,  render  her  irremovable 
therefrom. 

The  question  for  the  opinion  of  the  court 
is,  whether  upon  the  facts  above  stated  the 
said  Emma  Neep  acquired  a  settlement, 
under  39  <fe  40  Vict  c.  61,  ss.  34,  35,  in  the 
parish  of  West  Ham  in  tJie  West  Ham 
Union  1 

If  the  court  shall  be  of  opinion  in  the 
affirmative  the  order  of  justices  is  to  be 
confirmed,  but  otherwise  it  is  to  be  quashed. 

And  the  parties  pra^r  that  judgment  in 
conformity  with  the  decision  of  this  court, 
and  for  such  costs  as  this  court  shall  ad- 
judge herein,  and  for  the  costs  of  and  inci- 
dent to  the  said  appeal  to  quarter  sessions 
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and  entering  the  said  judgment,  may  be 
entered  at  the  said  quarter  sessions  accord- 
ing to  the  provisions  of  the  said  Act. 

Fbkd.  E.  Hillbary, 
Solicitor  for  the  appellants. 
Callard  and  Vulijabtst, 
Agents  for 
Richard  P.  Mossop, 
Solicitor  for  the  respondents. 

The  Divisional  Court  held  that  Emma 
Neep  acquired  an  original  settlement  for 
herself  in  the  West  Ham  Union  by  residence 
for  three  years  under  s.  34'  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act; 
1876,  and  not  merely  a  derivative  settle- 
ment from  her  mother  under  s.  35  of  that 
Act.  They  therefore  affirmed  the  order  of 
the  justices. 

By  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  s.  34:  "Where  any 
person  shall  have  resided  for  the  term  of 
three  years  in  any  parish,  in  such  manner 
and  under  such  circumstances  in  each  of 
such  years,  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  him 
irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  acquire'  a 
settlement  in  some  other  parish  by  a  likej 
residence  or  otherwise :  Provided  that  an 
order  of  removal  in  respect  of  a  settlement 
acquired  under  this  section  shall  hot  be 
made  upon  the  evidence  of  the  person  to  be 
removed,  without  such  corroboration  as  the 
justices  or  court  think  sufficient." 

Section  35  :  "  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any  other 
person,  whether  by  parentage  estate  or  other-, 
wise,  except  in  the  case  of  a  wife  from  her 
husband  and  in  the  case  of  a  child  under 
the  age  of  sixteen,  which  child  shall  take  the 
settlement  of  its  father  or  of  its  widowed 
mother,  as  the  case  may  b&  up  to  that  age, 
and  shall  retain  the  settlement  so  taken 
until  it  shall  acquire  another  An  illegiti- 
mate child  shall  retain  the  settlement  of  its 
mother  until  such  child  apquires  another 
settlement  If  any  child  iii  this  section 
mentioned  shall  not  have  acquired  a  settle- 
ment for  itself,  or  being. a  female  shall 
not  have  derived  a  settlement  from  her 
husband,  and  it  cannot  be  shown  what 
settlement  such  child  or  female  derived 
from  the  parent  without  inquiring  into  the 
derivative  settlement  Qf  such  parent,  such 
child  or  female  shall  be  deemed  to  be 
settled  in  the  parish  in  wjiich  he  or  she  was 
born." 

Montague  Lushy  K.C.,  arid  W.  J.  Grubbe, 
for  til©  appellants,^— The- ^decision  of  the 
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Divisional  Court  was  wrong.  By  reason  of 
s.  35  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876.  the  ijauper  can  only 
be  settled  in  West  Ham  if  his  mother, 
Emma  Neep,  accoutred  an  independent 
settlement  by  residence  in  that  parish 
under  s.  34  of  that  Act  But  Emma  Neep's 
residence  there  was  as  a  child  under  six- 
teen residing  with  her  mother,  Mary  Ann 
Chapman,  and  therefore  she  did  not  acquire 
a  settlement  in  that  parish.  The  word 
"person'*  in  s.  34  of  the  Act  does  not 
include  a  child  under  sixteen.  Section  35 
of  the  Act  provides  that  a  child  under 
sixteen  shall  take  the  settlement  of  its 
parent  up  to  that  age,  and  retain  that 
settlement  until  it  "  .shall "  acquire  another. 
That  shows  that  a  child  under  sixteen  can- 
not acquire  an  independent  .settlement  by 
residence  while  living  with  its  parent. 
Emma  Neep*s  settlement,  therefore,  was 
not  independent,  but  derivative,  and  con- 
sequently under  the  last  clause  of  s.  35  the 
pauper  must  be  deemed  to  be  settled  in  the 
parish  in  which  he  was  born.  The  judg- 
ment of  Lord  Watson  in  Eeigate  Union  v. 
Croydon  Union  (1889),  14  App.  Cas.  465 ; 
53  J.  P.  580,  is  a  clear  autnority  that  a 
child  under  sixteen  Ls  incapable  of  acquir- 
ing a  settlement  by  residence  under  s.  34. 
In  R.  V.  Elvet  (1859),  2  E.  &  E.  266,  it  was 
not  suggested  that  the  child  had  acquired  a 
status  of  irremovability  in  its  own  risht, 
but  the  status  was  derived  from  its  father. 
They  also  referred  to  Ilighworth  and 
Swindon  Union  v.  Wenthury  -  on  -  Severn 
Union  (1889),  14  App.  Cas.  465 ;  53  J.  P. 
580 ;  Manchester  Overseers  v.  Omiskirk 
Union  (1890),  24  O.  B.  D.  678;  54  J.  P. 
487  ;  West  Derby  Union  v.  Atcham  Union 
(1889),  24  Q.  B.  D.  117 ;  54  J.  P.  485 ;  Mit/ord 
and  Launditch  Union  v.  Wayland  Union 
(1889),  24  Q.  B.  D.  122  ;  54  J.  P.  38  :  West 
nam  Union  v.  Beihnal  Green,  [1894]  A.  C. 
230  ;  58  J.  P.  493. 

J.  F.  P.  Eawlinson,  K.C.,  and  C.  B. 
Marriott^  for  the  respondents,  were  not 
called  upon  to  argue. 

Collins,  M.R. — This  case  raises  a  some- 
what intricate  question  as  to  the  settle- 
ment of  a  pauper :  but.  having  been  a.s- 
sisted  as  we  have  been  oy  the  very  elabo- 
rate argument  of  Mr.  Lush,  on  the  matter, 
the  case  seems  to  me  to  come  down  to 
a  simple  point.  Now  the  pauper  in  ques- 
tion, according  to  the  statement  of  the 
case,  is  one  (Jeorce  Ernest  Neep,  and  he 
was  born  in  the  Holbeach  Union  Work- 
house on  October  25th,  1899.  He  is  an 
382 
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illegitimate  child,  and  his  mother,  Emma 
Neep,  who  is  also  an  illegitimate  child,  was 
born  in  the  parish  of  Tilney  St  Lawrence. 
The  question  in  the  case  really  turns  upon 
this— whether  Emma  Neep  had  acquired  a 
settlement  herself  by  three  years'  residence 
while  she  was  under  sixteen  in  the  parish 
of  West  Ham,  where  her  mother  was  living 
with  a  man  whom  she  had  married.  It  is 
found  as  a  fact  in  this  case  that  the  man, 
whose  name  was  Alfred  Frederick  Chap- 
man, had  resided  in  the  parish  of  West 
Ham  with  his  wife,  that  is,  with  the  mother 
of  Emma  Neep,  "for  the  terra  of  three 
yei\rs  in  such  manner  and  under  such 
circumstances  in  each  of  such  years  as 
would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irre- 
movable therefrom  and  settled  therein." 
Section  34  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act^  1876,  deals 
with  that  state  of  facts.  It  is  as  follows  : 
"  Where  any  person  shall  have  resided  for 
the  term  of  three  years  in  any  parish  in 
such  manner  and  under  such  circumstances 
in  each  of  such  years  as  would,  in  accord- 
ance with  the  several  statutes  in  that 
behalf,  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  parish 
by  a  like  residence  or  otherwise."  There- 
fore, we  have  a  man^  Alfred  Frederick 
Chapman,  and  his  wife,  the  mother  of 
Emma  Neep,  irremovable  under  that  sec- 
tion and  also  having  acquired  a  settlement. 
Now  comes  the  question,  Wliat  about 
Emma  Neep?  She  being  an  illegitimate 
child,  her  case  is  dealt  with  by  s.  35  of  the 
same  Act.  That  section  ijrovides  as  fol- 
lows :  "  An  illegitimate  child  shall  retain 
the  settlement  of  its  mother  until  such 
child  acquires  another  settlement"  And  : 
"  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for 
itself,  or,  being  a  female,  shall  not  have 
derived  a  settlement  from  her  husband,  and 
it  cannot  be  shown  what  settlement  such 
child  or  female  derived  from  the  parent 
without  inquiring  into  the  derivative  settle- 
ment of  such  parent.,  such  child  or  female 
shall  be  deemed  to  be  settled  in  the  parish 
in  which  he  or  die  was  born."  The  mcuper 
here  was  bom  in  the  Holbeach  Union 
Workhouse,  and,  therefore,  if  his  mother 
had  no  settlement  at  all  tne  child  would 
have  to  go  back  to  the  Holbeach  Union 
Workhouse.  If,  on  the  other  hand,  jrou 
can  find  a  settlement  for  his  mother  which 
is  not  derivative,  then  that  motiier's  settle- 
ment determines  the  pauper's  rights  and 
the  pauper  will  go  to  West  Ham,  where  the 
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magistrates  originally  decided  that  he 
should  go.  Now,  what  is  the  difficulty  in 
the  way  of  that  contention  ?  Emma  Neep, 
the  pauper's  mother,  had  resided  in  West 
Ham  for  three  years  under  such  circum- 
stances as  would  render  her  irremovable 
and  result  in  a  settlement,  but  that  resi- 
dence was  before  she  attained  the  age  of 
sixteen.  Therefore,  the  question  aris&s 
whether  residence  by  a  person  under  the 
age  of  sixteen  is  or  is  not  capable  of 
^ving  that  person  the  right  of  acquir- 
ing a  settlement  mentioned  in  s.  34. 
It  has  been  stronglv  contended  by  Mr. 
Lwh  that  s.  34  deals  only  with  emanci- 
pated persons,  and  that  residence  by  per- 
sons under  sixteen — ^an  age  fixed  for  the 
first  time  by  the  Act— does  not  confer  on 
them  a  settlement  either  before  or  after 
that  age.  That,  I  have  no  doubt,  is  a  very 
arguable  question  ;  but  it  seems  to  me  that 
we  are  relieved  really  from  considering  it 
upon  first  principles,  because  the  matter 
appears  to  me  to  have  been  clearly  decided 
by  authority  in  the  case  of  B.  v.  Elvet^ 
supra.  The  head-note  of  that  case  is  as 
follows :  "  In  1835  the  pauperis  father  and 
mother  went  to  reside  at  E.,  and  they  both 
continued  to  reside  there  till  July,  1847. 
The  pauper  was  bom  there  in  January, 
1844.  In  July,  1847,  the  mother  became 
chargeable  to  E.  as  a  lunatic,  and  was  re- 
moved to  an  asylum  at  B.  In  September,^ 
1849,  an  order  was  made  by  justices,  ad- 
judging the  mother's  settlement  to  be  in  S. 
After  remaining  in  the  asylum  at  the 
charge  of  S.  for  several  years,  she  was 
removed  to  the  workhouse  in  S.,  and  was 
maintained  there  by  S.  as  a  lunatic  till  her 
death  in  October,  1858.  The  pauper  con- 
tinued to  reside  with  her  father  in  E.  from 
her  birth  till  his  death  in  December, 
1857" — rather  more  than  thirteen  vears — 
"and  after  his  death  she  remained  there 
till  February,  1858,  when  she  became 
chargeable  to  E.  In  December,  1858,  an 
order  was  made  for  her  removal  to  S., 
which  was  quashed  on  appeal  by  order  of 
the  sessions : — Ileld^  confirming  the  order 
of  sessions,  that  the  pauper  was,  by  the 
Poor  Removal  Act,  1846,  irremovable  from 
E.,  for  that  the  relief  afforded  to  her  father 
by  the  maintenance  of  her  mother  did  not 
deprive  him  of  the  status  of  irremovability 
from  E.  which  he  had  previously  acquired  ; 
that  that  status  was  communicated  to  the 
pauner,  and  that  she  retained  it  at  the  date 
of  tiie  order  of  removal."  The  judgments 
are  very  short,  and  I  had  better  read  them. 
Lord  Campbell,  C.J.,   said:   "I   am   of 
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oi^inion  that  the  pauper,  by  her  residence 
with  her  father,  acquired  the  status  of  irre- 
movability." At  that  period  the  a^  of  six- 
teen had  not  been  fixed  as  the  limit.  It 
rested,  I  suppose,  upon  common  law  at 
what  period  the  child  did  become  emanci- 

Eated  under  the  different  conditions  which 
ave  been  referred  to  by  Mr.  Grubbe, 
which  were  looked  upon  as  indicating  that 
it  had  become  emancipated;  but  the  age 
was  not  then  fixed  at  sixteen.  In  the  case 
to  which  I  am  referring  the  child  at  the 
death  of  the  father  was,  I  think,  about 
fourteen;  certainly  under  sixteen.  "This 
status,  which  the  father  had  acquired 
before  he  received  relief  through  his  wife, 
was  not  taken  from  him  by  such  subsequent 
receipt  of  relief ;  and  at  the  time  that  the 
order  for  her  removal  was  made  the  pauper 
continued  irremovable,  her  mother  being 
then  dead."  Wightman,  J.,  said  :  "  By  her 
residence  with  her  father  the  pauper 
became  irremovable,  and,  as  she  continued 
to  reside  in  the  respondent  township  down 
to  the  time  that  the  order  for  her  removal 
was  made,  and  her  mother  had  died  before 
that  time,  she  was  then  still  irremovable." 
Then  Erle,  J.,  said ;  "The  fact  that  the 
father  of  the  pauper  received  relief  after  he 
had  acquired  the  status  of  irremovability 
does  not  appear  to  me  to  affect  the  ques- 
tion. When  her  father  died  the  pauper  had 
acquired  an  independent  status  of  irremov- 
abnity,  which  sue  retained  down  to  the 
time  that  the  order  of  removal  was  made." 
As  I  have  said,  I  do  not  think  she  was 
more  than  fourteen— if  she  was  as  much — 
at  the  date  of  her  father's  death,  and  the 
means  whereby  she  had  acquired  the  status 
was  residence  during  the  life  of  her  father. 
Mr.  Ifush  has  strongly  contended  that  that 
only  deals  with  what  he  calls  a  derivative 
settlement;  that  the  child  could  not  be 
said  at  any  time  to  have  acquired  an  inde- 
pendent status  of  irremovability.  That 
contention  might  be  consistent  with  the 
first  two  judgments  in  the  case,  but  it  is 
absolutely  inconsistent  with  the  third,  in 
which  Erle,  J.,  states,  in  terms  that  I  have 
read,  that  when*  her  father  died  the  pauper 
had  acquired  an  independent  status  of 
irremovability.  That  judgment  really  gives 
the  key  to  the  whole  situation,  and  is  the 
judgment  of  all  the  three  judges,  in  fact; 
so  tnat  we  have  there  a  clear  authority  that 
the  residence  of  a  child  in  a  parish  with  its 
parent  while  unemancipatea — because  no 
one  can  contend  that  that  child  was  emanci- 
pated during  her  father's  lifetime—may  be 
relied  on  as  conferring  upon  that  child  a 
status  of  irremovability  after  emancipation. 
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That  case  was  considered  by  the  House 
of  Lords  in  three  cases  that  were  heard 
together,  and  which  are  reported  in  14  App. 
Gas.,  and  Lord  Halsbury,  L.G.,  said 
(i4  App.  Gas.,  at  p.  479) :  "  The  second  case, 
that  01  Highvxyrtk  and  Swindon  Union  v. 
Westburp-on-Sevet'n  Union,  supra,  I  think, 
is  concluded  by  the  authority  of  Lord 
Gampbbll  and  Wightman  and  Erle,  JJ., 
which  I  should  be  very  sorry  to  see  dis- 
turbed. I  agree  with  Stephen  and 
Gharles,  J  J.,  that  the  case  of  B.  v.  Elvet 
determines,  and  rightlv  determines,  the 
question  in  debate.  The  pauper  had  by 
more  than  the  necessary  period  of  residence 
(that  is,  the  pauper  in  the  case  he  was  then 
dealing  with)  acquired  a  status  of  irre- 
movability, and  so  was  *  settled'  in  the 
parish  of  Rhydgwern.  It  is  true  that  dur- 
ing a  part  of  that  period  she  was  under 
sixteen  years  of  age,  and  it  is  true  that  if  it 
be  assumed,  as  it  was  by  the  Gourt  of 
Appeal,  that  unemancipated  residence  will 
not  suffice,  then  she  had  not  accomplished 
the  necessary  period  of  emancipated  resi- 
dence. The  statute  knows  no  such  dis- 
tinction. It  makes  the  emancipated  and 
unemancipated  equally  irremovable;  and, 
if  so,  the  periods  of  emancipated  and  un- 
emancipated residence  may  be  put  together." 
Lord  Halsbury  treats  all  tne  judges  in 
E,  V.  Elvety  supra,  as  having  decided  the 
same  point.  Wow,  Mr.  Lusn,  with  all  his 
ingenuity,  was  unable  to  distinguish  that 
observation  of  the  Lord  Ghancellor.  He 
had  to  admit  that  he  could  not  reconcile  it 
with  his  argument,  and,  though  he  could 
not  say  it  was  wrong,  he  asked  us  to  assume 
that  Lord  Macnaghten  and  Lord  Watson 
decided  something  different,  and  that  we 
ought  to  follow  them.  When  we  come  to 
sift  Lord  Watson's  and  Lord  Mac- 
naghten's  judgments,  it  is  perfectly  clear 
that  Lord  Macnaghten  said  nothing 
which  conflicts  with  what  the  Lord  Ghan- 
cellor had  said.  He  adopted  the  same 
argument  as  the  Lord  Ghancellor,  and  he 

§ut  the  ca.se  of  J?,  v.  Elvet,  supra,  as  having 
ecided  that  residence  before  emancipation 
was  not  incapable  of  founding  a  settle- 
ment He  put  it  exactly  in  the  same  way  as 
the  Lord  (Jhancellor  had  done,  and  said 
nothing  whatever  to  imply  that  the  whole 
period,  if  it  had  taken  place  before  the  age 
of  sixteen,  would  not  have  been  equalTy 
effective— assuming,  of  course,  that  the 
quojition  arose  after  the  person  had 
acquired  the  status  of  emancipation  by 
having  survived  to  that  period.  Then, 
said  Mr.  Lush :  "  But  you  will  find  that 
384 


68  J.  P.  411. 

Lord  Watson,  in  his  judgment" — which 
he  was  very  careful  to  put  before  us,  as 
though  it  was  the  only  judgment  given  and 
the  only  one  that  contained  the  true  and  un- 
adulterated law — '*  said  something  very  dif- 
ferent." When  one  comes  to  look  at  that  judg- 
ment, though  I  admit  some  of  the  phrases 
require  consideration  in  their  context  to 
see  whether  they  are  to  be  taken  literally 
with  the  narrow  meaning  which  Mr.  Lush 
puts  upon  them,  it  seems  to  me  he  did  not 
mean  to  say  anything  different  from  the 
Lord  Ghancellor  or  from   Lord  Mac- 
naghten.    He   said    (14   App.    C^.,   at 
p.  4S6):  "I  have  been  unable  to  find  in 
s.  34  any  provision,  express  or  implied,  to 
the  effect  that  an  emancipated  child  claim- 
ing a  settlement  under  its  provisions  is  not 
to  have  the  benefit  of  residence  whilst  it 
was  under  the  age  of  sixteen.    The  only 
provision  having  a  bearing  upon  the  point 
IS  to  be  found  in  s.  35,  whicn  enacts  that 
until  emancipation  the  child  '  shall  retain ' 
the  settlement  of  its  father  or  widowed 
mother.    That   provision  does   not  neces- 
sarily imply  that  on  attaining  sixteen  the 
child  is  not  to  have  the  benefit  of  previous 
residence;  but,  even  if  it  pointed  to  that 
result,  I  do  not  think  that  any  mere  impli- 
cation derivable  from  it  can  be  permitted 
to  override  the  express  enactment  of  s.  34. 
The  only  test  of  residence  sufficient  to  give 
^any  person'  a  settlement  under  that  sec- 
tion is  that  it  shall  be  such  as  would, '  in 
accordance    with  the  several   statutes  in 
that  behalf,  render  him  irremovable' ;  and 
the  case  of  H.  v.  Elvet,  supra,  is  a  clear 
authority  to  the  effect  that  the  pauperis 
residence  under  sixteen,  coupled  with  her 
residence  after  she  attained  that  age,  did 
render  her  irremovable  in  accordance  with 
these  statutes."    That  is  a  distinct  affirm- 
ance by  Lord  Watson  of    the  view  ex- 
pressed by  the    Lord   Ghancellor  and 
Lord  Macnaghten.    Still,  it  is  said  that 
in  an  earlier  passage  of  his  judgment  Lord 
Watson  laid  down  the  law  in  a  manner 
inconsistent  with  the  passage  I  have  just 
read.    The    passage  relied  on   is  this,  re- 
ferring to  tlie  third  clause  of  s.  35 :  *'  The 
provisions    of   the    clause    have,   in    my 
opinion,  no  application  to  children  under 
the  age  of  sixteen,  and  do  not  qualify  Uie 
preceding  enactment  of  s.  35  to  the  effect 
that  a  legitimate,  or  that  of  the  Poor  Law 
Amendment  Act,  1834,  to  the  effect  that  an 
illegitimate,  child  shall  continue  to  retain 
its  parentage  settlement  until  it  has  reached 
that  age."     It  appears  to  me  that  Lord 
Watson  was  there  referring  to  the  con- 
dition of  an  unemancipated  person  during 
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the  jieriod  of  unemancipation,  and  not  to 
what  follows  on  emancipation  ;  and,  read 
in  that  way,  the  passage  is  perfectly  con- 
sistent with  the  other  passages  I  have  read. 
So  that  we  have  what  appears  to  me  to  bo 
a  unanimous  affirmation  oy  the  House  of 
Lords  of  the  principle  laid  down  in  the  case 
of  B.  V.  Mvet^  supra.  And  that  principle 
is  absolutely  in  point,  it  seetus  to  me, 
because  the  mother  of  the  pauper  in  this  case 
completed  three  full  years  residence  in  the 
parish  of  West  Ham,  complying  with  the  con- 
ditions in  s.  34  while  she  was  under  sixteen  : 
and  it  seems  to  me  that  now  she  is  of  full 
age  she  is  entitled  to  claim  the  benefit  of 
that  residence  as  giving  her  a  settlement, 
which  by  the  terms  of  tliat  section  is  to  be 
deemed  to  have  been  acquired  on  the  per- 
formance of  those  conditions.  The  only 
difference  between  this  case  and  E.  v.  ElveL 
sujmij  is  that  in  that  case  the  pauper  did 
continue  to  reside  in  the  parish  atter  her 
father's  death,  and  (in  those  days  the 
period  of  emancipation  not  being  fixed 
at  sixteen)  it  is  possible  that  she  may 
have  been  deemed  to  be  emancipated 
on  the  death  of  the  father^  although 
she  was  under  sixteen.  That  is  the  onl^ 
difference  between  the  two  cases,  but  it 
seems  to  me  that  the  principle  upon  which 
the  law  lets  in  the  residence  before  emanci- 

Sation  as  a  part  performance  of  the  con- 
itions  laid  down  by  the  statute  carries  the 
whole  of  the  case  here ;  and  that,  when  the 
child  goes  on  and  survives  sixteen  so  as  to 
be  in  a  position  to  claim  the  rights  of  an 
emancipated  person,  it  is^  on  the  prin- 
ciple found  in  the  House  of  Lords,  entitled 
to  pray  in  aid  that  which  happened  before 
she  became  sixteen,  and  to  snow  that  the 
status  acquired  by  residence  while  under 
sixteen  has  become  good  now  she  is  over 
sixteen,  and  that  therefore  she  has  acquired 
a  settlement  On  these  grounds,  I  think 
the  decision  of  the  court  below  must  be 
affirmed,  and  this  appeal  must  fail. 

HoMEfi,  L.J.— Doing  my  best  to  guide 
myself  by  the  authorities  as  they  stand 
since  the  decision  by  the  House  of  Lords 
of  the  three  cases  reported  in  14  App.  Cas. 
465, 1  also  come  to  the  conclusion  tnat  this 
appeal  fails.  I  think  this  case  is  governed 
by  the  second  of  the  three  cases  to  which  I 
have  referred.  I  think  that  case  decided  in 
principle  that  a  child  after  emancipation 
may  claim  to  have  acciuired  a  settlement  by 
virtue  of  residence  in  a  parish  for  three 
vears,  coupled  with  a  condition  of  irremova- 
bility, with  its  parent  while  under  sixteen 
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years  of  age.  ,The  Lord  Chancellor,  as 
has  been  pointed- '(!Hit  by  the  Master  of 
THE  RoLLSj  el^ly  states  that  the  statute 
makes  no  d)stitiction  for  the  purpose  we  are 
considering  between  emancipated  residence 
and  unemancipatcd  residence  by  a  child 
under  sixteen,  and  I  do  not  think  the  other 
learned  Lords  who  addressed  the  House 
differed  from  that  view.  On  the  contrary, 
in  the  second  case  they  all  base  their  judg- 
ments upon  the  decision  in  B,  v.  Mv^t, 
suproy  as  being  a  decision  in  point  with 
regard  to  the  case  before  them.  I  will  only 
add  that  I  think  the  suggestion  that  Lord 
Watson  differs  from  that  view  by  reason 
of  his  statement  of  his  fourth  proposition, 
where  he  lays  it  down  that  the  effect  of  s.  36 
is  '4n  all  cases  where  the  parent's  settle- 
ment was  itself  derivative  to  throw  children 
of  either  class  as  soon  as  thejr  attain  the  age 
of  sixteen  upon  their  own  birth  settlement 
until  they  acquire  another,"  and  that  he 
meant  by  that  to  differ  from  the  view  I  am 
now  expressing  is  unfounded.  He  was 
stating  the  proposition  shortly,  and  it  ap- 
pears to  me  that  in  doing  so  he  naturally 
used  expressions  pointing  to  the  future.  I 
do  not  think  he  meant  that  a  child,  after 
he  became  emancipated,  could  not  rely 
upon  evidence  wholly  before  he  attained  the 
age  of  sixteen  for  the  purpose  of  showing 
that  he  had  acquired  a  settlement.  I  think, 
therefore,  that  the  appeal  should  be  dis- 
inissed. 

Mathew,  L.J.  —  I  am  of  the  same 
opinion.  It  appeals  to  me  that  the  judg- 
ment of  the  Divisional  Court  is  in  entire 
accordance  with  the  language  of  the  Acts  of 
Parliament,  and  with  the  decision  in  B,  v. 
Hlvety  supra.  In  this  case  Mrs.  Chapman 
derived  a  settlement  from  her  husband  in 
consequence  of  her  residence  with  him,  and 
that  was  a  settlement  which  could  not  be 
imparted  under  the  terms  of  the  Act  to 
Emma,  her  daughter.  It  is  said  that  the 
consequence  ia  that  Emma,  the  pauper's 
mother,  is  sent  back  to  her  birth  settle- 
ment. I  do  not  see  the  necessity  for  that 
here,  having  regard  to  the  terms  of  the  Act 
of  Parliament  Mr.  Lusk  argued  that  s.  34 
must  be  confined  to  emancipated  persons. 
Now,  suppose  a  child  at  the  age  of  twelve 
years  leaves  the  paternal  residence  and  goes 
into  another  parish,  and  resides  in  the  other 
parish  for  three  years,  why  should  not  the 
statutory  settlement  be  acquired  ]  There  is 
notJiing  in  the  language  of  the  Act  of  Parlia- 
ment to  indicate  that  tnat  was  not  intended  ; 
and  the  Lord  Ciiancfxlor  said  in  High- 
ivorth  and  Svnndoti    Union  v.    Westbury- 
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on-Severn  Unions  supra^  that  there  is  no 
distinction  between  an  emancipated  and 
an  unemancii^ted  person  for  the  purposes 
of  s.  34.  Then  it  was  said  that  it  is  clear  from 
8.  35,  that  it  was  meant  that  an  unemanci- 

Sited  child  should  not  acquire  a  settlement, 
ut,  when  s.  35  is  looked  at,  its  language 
does  not  seem  to  be  consistent  with  the  con- 
tention that  a  child  cannot  acquire  a  settle- 
ment under  s.  34  bv  residence  while  under 
sixteen,  for  it  provides  that  " .  .  .  an  ille- 
^timate  child  shall  retain  the  settlement  of 
its  mother  until  such  child  acuuires  another 
settlement,"  and  "if  anv  child  in  this 
section  mentioned  "—which  includes  a  child 
under  sixteen — "shall  not  have  acquired  a 
settlement  for  itself,  or  being  a  female  shall 
not  have  derived  a  settlement  from  her  hus- 
band, and  it  cannot  be  shown  what  settle- 
ment such  child  or  female  derived  from  the 
parent  without  inquiring  into  the  derivative 
settlement  of  such  parent,  such  child  or 
female  shall  be  deemed  to  be  settled  in  the 
parish  in  which  he  or  she  was  bom."  It 
appears  to  be  clear  from  that  langtiage  that 
the  section  contemplates  the  possioility  of  a 
child  under  sixteen  acquiring  a  settlement 
for  itself.  In  this  case  it  so  happened  that 
the  settlement  of  Mrs.  Chapman  and  that  of 
the  pauper's  mother,  Emma,  were  in  the 
same  parish,  the  one  being  derivative  and 
the  other  by  residence.  Why  should  not 
the  settlement  of  the  latter  by  residence  be 
given  effect  to  ?  It  is  sufficient  to  say  that 
this  case  appears  to  be  concluded  by  the 
decisions  to.  which  I  have  referred.  Accord- 
ing to  those  decisions,  for  the  purpose  of 
acquiring  a  settlement  residence  before 
emancipation  may  be  added  to  residence 
after  emancipation.  If  that  can  be  done, 
why  should  not  a  settlement  be  ac(][uired 
where  the  whole  of  the  necessary  period  of 
residence  was  before  the  child  became 
emancipated?  No  reason  has  been  sug- 
gested for  making  such  a  distinction. 
Under  those  circumstances  it  seems  to  me 
that  the  judgment  of  the  Divisional  Court 
was  right. 

Appeal  dismissed. 

Solicitor  for  the  West  Ham  Union  : 
J.  E.  HUleary. 

Solicitors  for  the  Holbeach  Union  ; 
Callard  and  Vulliamy,  for  Richard  P. 
Mossop,  Holbeach. 
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February  15,  16, 1904. 

Ma  YOB,  ETC.  OP  Shobeditch  v.  Bull. 

Highway — Local  authority — Laying  sewer 
in  road— Excavations  filled  in — Road 
thrown  OT)en  to  public  when  not  safe  for 
traffic— Misfeasance — Heap  of  rubbish 
deposited  upon  road  by  wrong-doer — 
Driver  crossing  road  to  avoid  dangerous 
part  and  running  into  heap — Liability 
of  local  authority. 

The  dejendants,  who  were  both  the  high- 
way and  sanitary  authority^  dug  a 
trench  along  a  road  under  their  control 
for  the  purjjose  of  laying  a  sewer. 
When  the  sewer  vhu  laid  they  filled  in 
the  trench  and  opened  the  road  for 
traffic.  About  a  week  after  the  road 
UKis  thrown  open  the  plaintiff  was 
driven  along  it  in  a  cab.  The  cab 
driver  found  that  the  part  of  the  road 
where  the  trench  had  been  filled  in  wcis 
soft :  he  crossed  to  the  off-side  to  avoid 
that  danger^  and  ran  into  a  heap  of 
rubbish  which  had  been  deposited  by 
a  vmmg-doer  upon  that  side  of  the 
rocul,  with  the  result  that  the  cab  wcu 
overturned  and  plaintiff  suffered 
injuries.  The  defendants  knew  that 
the  heap  of  rubbish  had  been  deposited 
up<mtne  road.  The  jury  found  that  at 
the  time  of  the  accident  the  part  of  the 
road  that  had  been  filled  in  was  dan- 
gerous for  traffic. 

Held,  affirming  the  Court  of  Appeal^  that 
the  defendants  were  liable  on  the  ground 
that  they  wei^e  guilty  of  misfeoMince  in 
throwing  open  the  road  when  it  was 
not  fit  for  traffic^  and  that  that  mis- 
feasance VHis  the  cause  of  the  accident. 

This  was  an  appeal  from  a  decision  of  the 
Court  of  Appeal,  reported  67  J.  P.  37. 

The  action  was  brought  to  recover 
damages  for  personal  injuri^.  The  facts 
were  as  follow : — The  plaintiff  was  being 
driven  home  in  a  hansom  cab.  between  10 
and  11  o'clock  one  ni^ht  at  the  oeginning  of 
April.  The  cab  was  driven  down  a  street  at 
the  end  of  which  a  road  called  Buttesland 
Road  ran  at  right  angles.  The  part  of 
Buttesland  Road  which  lay  to  the  left  was 
fenced  off,  but  the  part  which  lay  to  the 
right  was  open,  and  tnq  cabman  accordingly 
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turned  in  that  direction  and  drove  to  his 
near  side.  Finding  that  part  of  the  road 
soft,  he  crossed  to  the  oflf-side,  and  the  cab, 
after  going  a  short  distance,  ran  into  a  heap 
of  ruboish  which  was  lying  upon  the  side  of 
the  road,  and  was  overturned,  with  the 
result  that  the  plaintiff  sustained  injuries. 
The  heap  of  ruobish  was  about  six  feet 
long  and  three  feet  high  and  was  unfenced 
and  unlighted.  The  defendants  who  were 
the  road  authority  and  also  the  sewer 
authority  for  the  district  in  which  Buttes- 
land  Road  was  situate,  had  in  the  month  of 
March  opened  up  a  trench  along  that  road 
for  the  purpase  of  laying  a  sewer.  At  the 
time  of  the  accident  the  sewer  had  been 
laid  along  that  part  of  the  road  which  lay  to 
the  right  of  the  junction  and  the  trench  had 
been  recently  tilled  in.  The  defendants 
knew  previously  to  the  accident  that  the 
heap  of  rubbish  had  been  placed  upon  the 
road. 

The  action  was  originally  tried  before 
Darling,  J.,  and  a  common  jury,  when  the 
learned  judge  held  that  the  plaintiff  had 
only  given  evidence  of  an  act  of  non- 
feasance for  which  the  defendants  were  not 
liable,  and  he  entered  judgment  for  the 
defendants.  The  plaintiff  then  applied  for 
a  new  trial,  which  was  ordered  by  the  Court 
of  Appeal.  At  the  trial  of  the  action  before 
Phillimore,  J.,  the  learned  judge  left  cer- 
tain questions  to  the  jury  which,  with  the 
answers,  were  as  follows :  (1)  Was  the  left 
half  of  the  road  down  Buttesland  Road  from 
Great  Chart  Street  to  Pittield  Street  dan- 
gerous to  traflBcl— Yes,  sufficiently  to 
warrant  the  driver's  crossing  from  the  near 
to  the  off-side.  (2)  If  so,  was  the  filled-up 
trench  dangerous,  or  the  other  part  of  the 
road  1— Both  ;  chiefly  the  trench.  (3)  Was 
the  road  left  in  a  proper  condition  by  the 
defendants  after  the  sewer  was  completed  ? 
— Yes,  ijroperly  finished  at  the  time  out  the 
rain  spoilt  it.  (4)  Did  the  cabman  ^  to  the 
off-side  owing  to  the  work  not  being  pro- 
perly finished  1 — Yes.  (5)  Was  the  heap  put 
on  the  road  (a)  by  the  direction  of  the 
defendants  or  their  servants,  or  (b)  by  their 
permission  ?— No.  The  jury  assessed  the 
damages  at  £50. 

Phillimore,  J.,  held  that  the  whole  case 
depended  upon  the  answer  to  the  last  ques- 
tion, and  gave  judgment  for  the  defendants. 
The  Court  of  Appeal  entered  judgment  for 
the  plaintiff.  The  defendants  appeal  to 
this  house. 

Eldon  BankeSy  KLC,  and  Ralph  Bankes 
for  the  defendants. 
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Afontaat^  Lush,  K.C.,  and  Lewis  Thomas^ 
for  the  plaintiff. 

The  Lord  Chancellor  (Halsbury).— 
My  lords,  I  should  be  much  grieved  if  any 
of  the  facts  in  this  case  were  left  .so  uncer- 
tain as  to  render  it  necessary  for  your  lord- 
ships to  send  it  down  for  a  third  trial,  the 
damages  having  been  only  to  the  extent  of 
£50,  and  the  expenses,  I  should  think, 
already  incurred  m  the  two  trials  before 
coming  to  this  House  amounting  to  a  very 
considerable  sum  indeed,  thrown  upon  the 
ratepayers.  But  I  do  not  think  that  neces- 
sary, becaase  I  think  that  there  is  enough 
in  the  findings  of  the  jury  here  to  render  it 
proi)er  to  amrm  the  judgment  which  has 
been  given  by  the  majority  of  the  Court  of 
Appeal.  I  am  desirous  of  not  going  beyond 
the  facts  and  findings  in  this  case  for  more 
reasons  than  one,  and  among  them,  con- 
spicuously, is  the  reason  that  I  think  that 
some  propositions  in  respect  to  the  non- 
liability of  the  surveyor  or  the  local  board 
now  representing  the  surveyor  of  highways, 
ma^r  be  pressed  too  far.  At  the  same  time, 
I  wish  to  express  no  difference  of  view  from 
that  which  nas  been  expressed  before  in 
this  house.  When  the  question  is  raised 
in  a  direct  form,  it  may  be  worth  while  to 
consider  whether  or  not  that  which  has 
been  described  as  an  act  of  nonfeasance  in 
several  of  the  cases  in  which  that  proposi- 
tion has  been  applied— I  think  a  little  too 
widely — may  not  be  considered  misfeasance  ; 
but  it  is  enough  for  the  present  case  to  say 
that  according  to  the  authorities  there  is 
enough  here  to  show  that  the  act  which 
was  being  done  was  an  alteration  of  the 
normal  condition  of  the  road,  and  if  there 
was  anything  wrong  either  in  the  mode  of 
carrying  out  the  work  or  in  the  period  of 
time  which  was  allowed  to  elapse  between 
the  opening  of  the  road  and  its  becoming 
firm,  or  if  m  any  other  way  the  thing  that 
was  being  done  was  negligently  done,  or  if 
there  was  evidence  for  tne  jury  that  it  was 
negligently  done  within  any  of  the  decisions 
which  have  been  cited  to  us,  it  was  an  act 
of  misfeasance  for  which  the  local  or  road 
authority  under  whose  authority  the  thing 
was  done,  was  responsible.  I  deprecate 
very  much  the  notion  that  you  can  begin 
an  operation  which  interferes  with  the 
ordinary  and  normal  condition  of  the  roads, 
and  then  by  reason  of  having  different 
duties  cast  upon  you,  you  can  treat  that  as 
a  separate  operation,  so  that  at  one  point  of 
time  you  maybe  responsible  in  one  capacity,, 
or  not  responsible  m  one  capacity,  and  at 
another  point  of  time  you  are,  and  you  may 
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hand  over  the  completion  of  the  operation 
to  an  authority  which  is  not  responsible  at 
all.  That  would  be  a  sort  of  metaphysical 
inquiry  into  which  I  am  loth  to  enter.  The 
person  who  alone  could  interfere  with  the 
structure  of  the  road  as  it  stood  happens  to 
be  the  peraon  who  is  also  responsiole  for 
the  continuance  of  the  road  in  a  condition 
in  which  it  shall  not  be  permitted  to  be 
dangerous  to  the  public,  and  in  this  case  I 
absolutely  decline  to  inquire  at  what  par- 
ticular point  of  time  the  liability  as  sewer 
authority  ends  and  the  liability  as  highwav 
authority  is  supposed  to  begin.  It  is  enough 
for  me  to  sajr  tnat  the  person  sued  was  the 
person  who  interfered  m  the  first  instance 
with  the  ordinary  structure  and  normal  con- 
dition of  the  road,  and  that  was  an  act- 
not  an  omission  to  do  an  act— but  an  act, 
and  until  the  road  was  restored  in  its  entirety 
to  the  proper  and  normal  condition  so  that 
it  could  be  properly  and  without  undue 
risk  traversed  by  the  public  at  large,  it 
seems  to  me  that  it  would  be  idle  to  say 
that  you  could  put  ^our  finger  upon  any 
particular  point  of  time  and  say  that  the 
liability  of  the  sewer  authority  began  then 
and  ended  then,  and  then  it  was  handed 
over  to  an  authority  which  is  not  respon- 
sible for  nonfeasance,  and  if  that  auUioritv 
did  nothing,  nobody  is  responsible  at  all. 
That  is  a  process  of  reasoning  to  which  I 
for  one  will  not  assent.  The  moment  the 
structure  of  the  road  is  interfered  with  it 
comes  within  the  ambit  of  the  operation 
commenced  by  the  person  who  is  entitled  to 
interfere  with  the  structure  of  the  road,  then, 
until  that  road  is  restored  into  the  condi- 
tion in  which  it  was  before  that  alteration 
of  its  structure  began,  it  seems  to  me  the 
person  who  interfered  with  it  is  responsible 
for  a  misfeasance.  I  do  not  denv  that  there 
is  considerable  difficulty  in  following  the 
findings  of  the  jury.  For  aught  I  know  to 
the  contrary  the  learned  counsel  who  has 
last  addressed  us  may  be  right  in  the  con- 
jecture which  he  has  formed  as  to  the 
influences  which  guided  the  jury  in  coming 
to  their  finding.  I  have  nothing  to  do 
with  that,  provided  that  the  finding  stand 
(and  there  is  no  application  here  and  no 
desire,  I  should  think,  on  either  side  for  a 
new  trial),  and  provided  that  the  two  learned 
judges  in  the  Court  of  Appeal  are  right  in 
construing  the  findings  as  they  have  done, 
and.  although  I  think  that  a  different  view 
might  be  entertained,  I  certainly  do  not  feel 
m>self  able  to  differ  from  their  interpreta- 
tion of  those  findings.  Under  those  circum- 
stances it  becomes  an  ordinary  case  of 
interference  with  the  road,  the  non-return  of 
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it  into  its  normal  condition  and  an  accident 
happening  in  the  course  of  events,  which, 
but  for  that  alteration  in  the  normal  condi- 
tion of  the  road  would  not  have  happened. 
That  seems  to  me,  therefore,  to  be  a  sufficient 
chain  of  events  to  show  that  the  person  who 
interfered  with  the  normal  condition  of  the 
road  is  responsible  for  it  until  its  return  to 
a  safe  condition.  It  was  not  restored  to  the 
normal  condition  when  the  accident  occurred, 
and,  therefore,  I  think  that  the  plaintiff  is 
entitled  to  maintain  his  verdict.  Under 
those  circumstances  I  move  your  lordships 
that  this  appeal  be  dismissed  with  costs. 

Lord  Macnaghten.— My  lords,  I  am  of 
the  same  opinion.  Notwithstanding  the 
able  argument  which  we  have  hearof  thvi 
morning,  I  think  that  what  was  done  must 
be  regarded  as  one  operation  and  by  one 
body.  So  regarding  it,  I  think  that  there 
was  more  than  nonfeasance ;  there  was  mis- 
feasance. I  agree  that  the  judgment  ought 
to  be  affirmed. 

Lord  LiNDLEY.— My  lords,  I  am  of  the 
same  opinion.  I  have  no  doubt  myself,  if 
you  look  at  it  broadljr  and  without  those 
subtle  distinctions  which  have  been  sug- 
gested to  us,  that  this  is  a  case  of  misfeasance 
and  not  of  nonfeasance.  There  were  three 
breaches  of  duty,  so  far  as  I  can  make  out, 
or  at  all  events  there  were  three  acts  done — 
not  merely  omissions.  There  was  breaking 
up  the  road  and  putting  it  into  such  a  state 
that  it  was  not  fit  for  traffic  ;  there  was 
restoring  the  road  and  not  restoring  it  so 
as  to  be  fit  for  traffic  ;  and  there  was  leav- 
ing the  cartload  of  rubbish  there  which  it 
was  the  duty  of  someone  on  the  part  of  the 
defendants  to  clear  away  (I  do  not  say  an 
actionable  duty),  and  that  was  not  done. 
Three  wrongs  do  not  make  one  right  It 
is  more  than  omission.  It  is  not  as  if  they 
left  the  road  alone  ;  they  did  nothing  of  the 
sort.  They  first  began  by  putting  it  out  of 
a  proper  state  of  repair  and  they  never  put 
it  oack  into  a  proper  state  of  repair. 

Appeal  dismissed. 

Solicitor  for  the  appellants  :  H.  Mansfidd 
Robinson,  town  clerk. 

Solicitor  for  the  respondent  :  Qntham 
Gordon. 
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ROBSON  V,  BOBSON. 

68J.  P.  416. 

PROBATE,    DIVORCE   AND   ADMIRALTY 
DIVISION. 


February  3,  1904. 
(Before  Jeune,  P.,  and  Gorell  Barnes,  J.) 

RoBSON  V.  RoBSON. 

Husband  and  wife  —  Separation  order  — 
"Habitual  drunkards  "—Habitual  in- 
temperate drinking  —  What  consti- 
tutes—Summary Jurisdiction  (Married 
Women)Act,  1895(58  k  59  Vict.  c.  39),s.4 
—Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
s.  5  (1)— Habitual  Drunkards  Act,  1879 
(42  k  43  Vict.  c.  19),  s.  3  (3)  (b). 

The  tocrd  ^^  habitu<jU^\ts  not  explained  or 
defifud  in  the  Habitual  Drunkards  Act, 
1879,  and  it  is  in  each  case  a  question  of 
fact  whether  drunkenness  is  only 
occasional  or  is  habitual  vnthin  the 
meaning  of  that  Act, 

This  was  an  appeal  by  way  of  special  case 
to  the  Probate,  Divorce  and  Admiralty 
Division,  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  against  a 
separation  order  made  by  Liverpool  justices. 

The  respondent,  Mrs.  Robson,  had  laid  a 
complaint  against  her  husband  under  s.  4  of 
the  Act  of  1895,  as  extended  by  s.  5  (1)  of 
the  Licensing  Act,  1902.  alleging  that  he 
was  an  "habitual  drunkard'  within  the 
definition  contained  in  s.  3  (3)  (b),  of  the 
Habitual  Drunkards  Act,  1879,  i.e.  "a 
person  who^  not  being  amenable  to  any 
jurisdiction  m  lunacy,  is  notwithstanding,  by 
reason  of  habitual  intemperate  drinking  of 
intoxicating  liquor,  at  times  dani^rous  to 
himself  or  herself  or  to  others  or  incapable 
of  managing  himself  or  herself  and  his  or 
her  affairs.'' 

The  notes  of  evidence  taken  by  the 
chairman  of  the  justices  were  (so  far  as 
material)  as  follows;  Wife.— "He  is  an 
electrical  engineer :  in  October,  1902,  he  got 
£400 :  he  took  to  drink  as  soon  as  he  got  the 
money  :  in  February,  1903,  he  took  a  public- 
house  :  in  September  he  was  often  arunk  : 
on  one  occasion  he  came  home  drunk  and 
threatened  customers  with  a  revolver:  in 
May  he  came  home  drunk  and  pulled  down 
my  hair  ...  he  was  constantly  drinking : 
last  Monday  he  was  drunk  and  assaulted 
me :  he  is  dangerous  to  other  people,  but 
not  to  himself. 
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Servant  Girl. — "  He  was  very  rarelv  sober  : 
in  May  he  was  drunk  and  pulled  his  wife 
about  by  the  hair :  I  saw  him  assault  her  as 
described  :  he  threatened  some  men  with  a 
pistol  while  drunk." 

Defendant— "  I  earned  40«.  a  week  for 
two  years,  and  had  a  good  character  for 
sobriety  when  I  came  into  my  money." 

Upon  this  evidence  the  justices  found 
that  the  defendant  was  an  habitual  drunkard, 
and  made  an  order  accordingly.  He  ap- 
pealed. 

Barnard,  for  the  appellant. — Had  the 
complaint  been  one  of  "  cruelty,"  I  could  not 
have  resisted  it ;  but  the  evidence  does  not 
establish  "habitual"  drunkenness.  The 
police  have  never  complained  of  his  conduct ; 
and,  as  a  publican,  he  may  be  seriously 
injured  by  being  thus  stigmatised.  Drunken- 
ness at  interval  (though  r^ular)  of  two  or 
three  months  does  not  constitute  "  habitual " 
drunkenness. 

The  Prksidbnt.— If  it  is  every  three 
months,  is  not  that  "  habitual "  ? 

Barnes,  J.— But  you  have  to  fill  up  the 
intervals  with  what  she  says— "he  was  con- 
stantly drinking."  These  instances  are  given 
as  being  some  of  the  worst  character. 

Le  Mesurier,  for  the  respondent.— The 
evidence  of  the  servant  is  conclusive.  [He 
was  stopped  by  the  court.] 

Jeune,  p.— I  think  this  case  is  quite 
plain.  I  looked  with  curiosity  to  see  what 
the  definition  of  "  habitual  drunkard  "  was, 
because  I  rather  hoped  there  might  have 
been  some  clue  as  to  what  constitutes  the 
habit  of  drinking,  as  opposed  to  an 
occasional  lapse,  but  there  is  not.  The 
section  defines  what  drinking  is,  viz.,  some- 
thing that  makes  a  man  dangerous  to 
himself  or  others  and  incapable  of  managing 
his  affairs  :  but  it  does  not  define  what 
"habitual"^  is.  beyond  saying  that  it  is 
habitual.  Perhaps  it  is  impossible  to  go 
further.  But  whatever  may  be  the  proi)er 
definition  of  "habitual,"  it  seems  to  me 
q^uite  clear  that  this  man  may  fairly  be  con- 
sidered to  be  within  it.  The  evidence  of 
the  witness  Smith  Ls  precise  and  definite, 
and  to  say  that  a  man  who  is  "  very  rarely 
sober  "  is  "  habitually  drunk,"  appears  to  me 
to  be  something  very  like  tautology.  His 
own  evidence  comes  to  practically  tlie  same 
thing.  He  says,  "  I  had  a  good  character  for 
sobriety  when  I  came  into  my  money  "  ;  and 
there  the  curtain  drops  ;  the  charge  against 
him  being  that  he  did  not  continue  to  have 
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a  good  character,  there  is  no  contradiction  of 
it.  I  do  not  think  that  the  justices  upon  the 
evidence  could  find  anything  else  than  that 
he  was  an  "  habitual  drunkard  "  within  the 
meaning  of  the  section. 

Barkes,  J.,  agreed. 

Apj)eal  dismissed  with  costs. 
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Rex  v.  Justices  of  Kent. 

Highway— Diversion— Notices  affixed  at  the 
ends  of  diversion  —  Time  to  be  so 
affixed  —  "  Four  successive  weeks  " — 
Certificate  of  justices  —  Consent  of 
owner  not  appearing  in— Refusal  of 
justices  to  certify— SuDsequent  applica- 
tion to  and  grant  by  other  justices- 
Highway  Act,  1835  (5  &6  Will.  4,  c.  60), 
ss.  84,  85. 

In  jrroceedings  to  divert  a  highway  under 
the  Highway  Act,  1835,  ss,  84  and  85,  it 
is  a  c<mdition  precedent  to  the  justices 
granting  a  certijicate /or  diversion  that 
tfie  notice  required  by  s,  85  should  have 
been  affixed  at  each  end  of  the  hightoay 
/or  four  successive  weeks. 

In  a  case  where  the  district  council  passed  a 
resolution /or  the  diversion  o/ahighway 
and  application  had  been  made  to  two 

justices^  whoj  a/ter  a  view,  re/used  to 
grant  a  certi/icatCy  a  /resh  apjuication, 
without  afresh  resolution,  can  be  made 
by  the  district    ccnincU  to    two   other 

justices,  and  they  have  j)ower  to  grant  a 
certi/icate. 

The  toritten  consent  of  the  owner  o/  the  land 
through  which  the  new  highway  is  pro- 
posed to  be  made  need  not  appear  on  the 
/Of  «  o/  the  certificate. 

Rule  nisi  for  a  certiorari  to  bring  up 
and  ouash  a  certificate  of  two  justices  and 
an  order  of  quarter  sessions  for  the  diversion 
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of  a  highway  in  the  urban  district  of  Ton- 
bridge.  The  rule  was  obtained  at  the 
instance  of  the  rural  district  council  of 
Tonbridge  and  Mr.  Charles  Eastwood. 

On  April  25th,  1903,  the  owners  of  certain 
land  in  Tonbridge  being  desirous  that  a 
footpath  leadinff  from  Douglas  Lane  into 
Brook  Street  should  be  in  part  diverted, 
made  an  application  to  the  Tonbridge  Urban 
District  Council  under  s.  84  of  the  Highway 
Act,  1835.  On  July  Ist,  1903,  a  resolution 
was  passed  by  the  urban  district  council 
to  the  effect  that  the  owners'  application 
should  be  acceded  to,  and  directed  that  the 
surveyor  of  the  council  should  make 
application  to  two  justices  to  view  in 
accordance  ^vith  the  Act.  On  July  3rd,  two 
justices,  in  answer  to  such  application,  had 
a  view,  but  declined  to  sign  any  certificate. 
Without  any  fresh  resolution  of  the  council, 
the  surveyor  on  November  9th  made 
application  to  two  other  justices,  who  on 
November  11th  had  a  view,  and,  having 
approved  of  the  diversion,  on  the  same  day 
directed  the  urban  district  council  and  their 
surveyor  to  affix  a  notice  to  the  effect  given 
by  sched.  19  of  the  Highway  Act,  1835,  at 
each  end  of  the  highway  whence  it  was  pro- 
posed to  be  diverted,  and  also  at  each  end 
of  the  proposed  new  highway,  and  to  insert 
the  same  notice  in  a  paper  for  four  successive 
weeks  from  November  llth,  and  to  affix  a 
like  notice  on  the  church  doors  on  four 
successive  Sundays  next  after  the  same 
date.  The  notice,  which  was  dated  Novem- 
ber llth,  was  for  the  first  time  affixed  at 
each  end  of  the  highway  on  November  14th. 
It  was  also  insert^  in  the  Tonbridge  Free 
Press,  a  weekly  paper,  on  November  14th 
21st,  28th,  and  December  5th,  and  was 
affixed  to  the  church  doors  on  Sundays, 
November  15th,  22nd,  29th,  and  December 
6th.  The  notice  was  to  the  effect  that  on 
January  7th  next  application  would  be 
made  to  his  Majesty's  justices  of  the  peace 
assembled  at  Quarter  sessions  in  and  for 
the  county  of  Kent,  for  an  order  that  the 
said  highway  be  in  part  diverted  by  stop- 

Sing  up  the  portion  thereof  particularly 
escribed,  and  that  the  certificate  of  two  jus- 
tices of  the  said  county,  having  viewed  the 
same  highway  or  footpath,  and  the  proposed 
stopping  up  and  diversion  and  turning 
thereof,  of  proof  having  been  given  to  them, 
the  said  justices,  of  the  publication  of 
the  several  notices  required  by  the  statute, 
together  with  the  plan  duly  verified  and 
delivered  to  them  of  the  old  and  proposed 
new  highwavs  or  footpaths,  would  be  lodged 
with  tne  clerk  of  the  peace  for  the  said 
county  on  December  7th  then  next 
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On  December  7th,  twenty-three  days 
after  the  notice  was  first  published,  the  two 
justices  who  had  viewed  on  November  llth, 
gave  a  certificate  that  the  council  or  surveyor 
m  pursuance  of  directions  given  to  them  by 
the  said  justices  for  four  successive  weeks 
next  after  the  view  of  the  said  justices, 
namely,  on  November  14th,  21st,  28th,  and 
December  5th  respectively,  inserted  the 
same  notice  which  appeared  for  four  succes- 
sive weeks  in  the  Tonbridge  Free  Press, 
published  on  the  last-mentioned  days,  being 
a  newspaper  published  and  generally  circu- 
lated in  the  said  countv  of  ICent,  and  also 
on  four  successive  Sundays  next  after  the 
making  of  such  view,  on  Sundays  November 
15th,  22nd,  and  29th,  and  December  6th, 
the  council  or  their  surveyor  affixed  a  like 
notice  on  or  near  the  principal  door  of  the 
parish  church  of  Tonbridge,  and  on  or 
near  the  principal  doors  of  the  churches  of 
St.  Saviour  and  St.  Stephen  in  Tonbridge, 
and  that  proof  on  that  day  had  been 
given  before  them  and  to  their  satisfaction 
that  the  said  sevenil  notices  and  resolu- 
tion had  been  respectively  given,  made, 
agreed  to,  affixed,  and  published  in  the 
manner  and  at  the  times  and  places  {particu- 
larly mentioned  and  recited,  and  in  the 
manner  and  form  provided  by  the  statute, 
and  that  the  place  had  been  verified  before 
them  by  the  oath  of  a  competent  surveyor, 
and  they  further  certified  that  on  November 
llth  they  had  viewed  the  said  highway,  and 
the  i»art  thereof  so  proposed  to  oe  stopped 
up,  and  also  the  new  nignway  so  resolved  to 
be  made  in  lieu  of  the  part  to  be  stopy)ed  up, 
and  that  upon  such  view  they  found  the  new 
highway  waa  and  would  be  more  commodious 
to  the  public,  and  that  the  reasons  why  the 
said  highway  was  and  would  be  more  com- 
modious to  the  public  were  because  the  old 
highway  is  a  mere  foot  track  across  an  open 
field  which  is  very  wet  and  muddy  in  winter 
and  very  inconvenient  to  the  public,  while 
the  proposed  new  highway  would  be  of  a 
uniform  width  of  six  feet,  and  would  be 
formed  with  a  solid  bottom  and  with  a  three- 
inch  top  course  of  tar  paving.  They  added 
that  it  was  understood  that  such  six  feet 
pathway  will  eventually  form  part  of  a  new 
thirty-six  feet  roadway,  to  be  ultimately 
lighted  and  taken  over  by  the  urban  dis- 
tnct  council  of  Tonbridge.  On  December 
23rd,  notice  of  appeal  to  quarter  sessions 
against  the  certificate  was  given  by  the 
Tonbridge  Rural  District  Council  and  Mr. 
Charles  Eastwood.  On  application  being 
made  under  s.  85  of  the  Highway  Act,  1835 
on  behalf  of  the  Tonbridge  Urban  District 
Council  to  quarter  sessions  on  January  7th 
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for  an  order  for  diversion,  the  quarter 
sessions  dismissed  the  appeal  as  being  out 
of  time,  on  the  ground  that  the  quarter 
sessions  at  Canterbury,  held  on  January  7th, 
were  held  by  adjournment  from  the  quarter 
sessions  held  at  Maidstone  on  January  5th, 
and  that  the  proper  notice  of  fourteen  clear 
days  had  not  been  given  by  the  appellants, 
and  made  an  order  that  the  certificate 
should  be  enrolled,  and  that  the  diversion 
should  be  made  and  the  old  highway  stopped 
up.  An  order  for  a  certimuri  to  quash  Doth 
tne  certificate  and  the  order  was  applied  for 
on  the  following  grounds  : 

(a)  That  both  were  void  as  made  without 
jurisdiction. 

(b)  That  there  were  no  proper  proceed- 
ings under  ss.  84,  85  of  the  Highways  Act, 
1836,  warranting  procedure  under  s.  85. 

(c)  That  the  request  of  April  25th,  1903 
and  the  resolution  of  July  Ist,  1903,  having 
been  acted  on,  and  the  justices  viewing 
pursuant  thereto  refusing  a  certificate  under 
s.  35,  further  proceedings  on  the  same 
request  and  resolution  were  incompetent. 

(d)  That  the  justices  viewing  had  no  con- 
sent in  writing  at  all  by  owners  within  the 
meaning  and  requirements  of  the  said  s.  85 
before  them  when  viewing  and  before  order- 
ing notices  to  be  affixed. 

(e)  That  no  consent  by  owners  in 
accordance  with  s.  118  of  the  said  Act  and 
schedule  Form  No.  18  was  in  existence,  nor 
was  any  such  consent  before  the  justices 
viewing. 

(f)  That  the  said  s.  85  was  not  complied 
with  as  regards  ^1)  notices  at  end  of  roads, 

S  notices  on  cnurch  door,  (3)  notices  or 
vertisements  in  newspapers. 

(g)  That  the  certificate  was  made  too  soon 
after  the  view  by  the  justices. 

^i)  That  the  reasons  for  the  new  pathway 
being  more  commodious  were  insufficient, 
bod,  or  illegal  wholly  or  partly. 

(i)  That  the  certificate  and  order  of 
quarter  sessions  are,  or  one  of  them  is,  bad 
on  their  face  respectively. 

The  Highway  Act  (5  &  6  Will  4,  c.  50) 
provides : 

Section  84.  —  When  the  inhabitants  in 
vestry  assembled  shall  deem  it  expedient  that 
any  highway  should  be  stopped  up,  diverted, 
or  turned,  either  entirely  or  reserving  a  bridle- 
way or  footway  along  the  whole  or  any  part 
or  parts  thereof,  the  chairman  of  such  meet- 
ing shall,  by  an  order  in  writing,  direct  the 
surveyor  to  apply  to  two  justices  to  view 
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the  same,  and  shall  authorise  him  to  pay  all 
the  expenses  attending  such  view,  and  the 
stopping  up.  diverting,  or  turning  such 
hignwajr,  eitner  entirely  or  subject  to  such 
reservation  as  aforesaid,  out  of  the  money 
received  by  him  for  the  purposes  of  this  Act : 
Provided  nevertheless,  that  if  any  other 
party  shall  be  desirous  of  stopping  up, 
diverting,  or  turning  any  highway  as  afore- 
said, he  shall,  by  a  notice  in  writing,  require 
the  surveyor  to  give  notice  to  the  church- 
wardens to  assemble  the  inhabitants  in 
vestry,  and  to  submit  to  them  the  wish  of 
such  person,  and  if  such  inhabitants  shall 
a^ree  to  the  prop|Osal  the  said  surveyor 
shall  apply  to  the  justices  as  last  aforesaid 
for  the  purposes  aforesaid  ;  and  in  such  case 
the  expenses  aforesaid  shall  be  paid  to  such 
surveyor  by  the  said  party,  or  be  recoverable 
in  the  same  manner  as  any  forfeiture  is 
recoverable  under  this  Act ;  and  the  said 
surveyor  is  hereby  reguired  to  make  such 
application  a.s  aforesaia. 

Section  85.~When  it  shall  appear  upon 
such  view  of  such  two  justices  ot  the  peace, 
made  at  the  request  of  the  said  surveyor  as 
aforesaid,  that  any  public  highway  may  be 
diverted  and  turned,  either  entirely  or  sub- 
ject as  aforesaid,  so  as  to  make  the  same 
nearer  or  more  commodious  to  the  public, 
and  the  owner  of  the  lands  or  grounds 
through  which  such  new  highway  so  pro- 
posed to  be  made  shall  consent  thereto 
by  writing  under  his  hand,  or  if  it  shall 
appear  upon  such  view  that  any  public 
highway  is  unnecessary,  the  said  justices 
shall  direct  the  surveyor  to  affix  a  notice  in 
the  form  or  to  the  effect  of  schedule  (No.  19) 
to  this  Act  annexed,  in  legible  characters,  at 
the  place  and  by  the  side  of  each  end  of  the 
said  highway  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  or  stopped  up. 
either  entirely  or  subject  as  aforesaid,  and 
also  to  insert  the  same  notice  in  one  news- 
paper published  or  generally  circulated  in  the 
county  where  the  highway  so  proposed  to  be 
diverted  and  turned  or  stopped  up,  either 
entirely  or  subject  as  aforesaid  (as  the  case 
may  be),  shall  lie,  for  four  successive  weeks 
next  after  the  said  justices  have  viewed 
such  public  highway,  and  to  affix  a  like 
notice  on  the  door  of  the  church  of  every 
parish  in  which  such  highway  so  proposed 
to  be  diverted,  turned,  or  stopped  up,  either 
entirely  or  subject  as  aforesaia,  or  any  part 
thereof,  shall  lie,  on  four  successive  Sunday h 
next  after  the  making  such  view ;  and  the 
said  several  notices  having  been  so  pub- 
lished, and  proof  thereof  baving  been  given 
to  the  satisfaction  of  the  said  justices,  and  a 
plan  having  been  delivered  to  them  at  the 
392 
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same  time  particularly  describing  the  old 
and  the  proposed  new  highway,  by  metes, 
bounds,  and  admeasurement  thereof,  which 
plan  shall  be  verified  by  some  competent 
surveyor,  the  said  justices  shall  proceed  to 
certify  under  their  hands  the  fact  of  their 
having  viewed  the  said  highway  as  afore- 
said, and  that  the  proposed  new  highway  is 
nearer  or  more  commodious  to  the  public ; 
and  if  nearer  the  said  certificate  shall  state 
the  number  of  yards  or  feet  it  is  nearer,  or 
if  more  commcKlious,  the  reasons  why  it  is 
so ;  and  if  the  highway  is  proposed  to  be 
stopped  up  as  unnecessary,  either  entirely  or 
subject  as  aforesaid,  then  the  certificate 
shall  state  the  reason  why  it  is  unneces- 
sary;  and  the  said  certificate  of  the  said 
justices,  together  with  the  proof  and  plan  so 
laid  before  them  as  aforesaid,  shall,  as  soon 
as  conveniently  may  be  after  the  making  of 
the  said  certificate,  be  lodged  with  the  clerk 
of  the  peace  for  the  county  in  which  the 
said  hignway  is  situated,  and  shall  (at  the 
Quarter  sessions  which  shall  be  holden  for 
the  limit  within  which  the  highway  so 
diverted  and  turned  or  stopped  up,  either 
entirely  or  subject  as  aforesaid,  shall  lie, 
next  after  the  expiration  of  four  weeks  from 
the  day  of  the  said  certificate  of  the  said 
justices  having  been  lodged  with  the  clerk 
of  the  peace  as  aforesaid),  be  read  by  the 
said  clerk  of  the  peace  in  open  court ;  and 
the  said  certificate,  together  with  the  proof 
and  plan  as  aforesaid,  as  well  as  the  consent 
in  writing  of  the  owner  of  the  land  through 
which  the  new  highway  is  proposed  to  be 
made,  shall  be  enrolled  by  tne  clerk  of  the 
peace  amongst  the  records^  of  the  said  court 
of  quarter  sessions  :  Provided  always,  that 
any  person  whatever  shall  be  at  liberty,  at 
any  time  previous  to  the  said  quarter  ses< 
sions,  to  inspect  the  said  certificate  and  plan 
so  as  aforesaid  lodged  with  the  said  clerk  of 
the  peace,  and  to  have  a  copy  thereof,  on 
payment  to  the  clerk  of  the  peace  at  the 
rate  of  sixpence  per  folio,  and  a  reasonable 
compensation  for  the  copy  of  the  plan. 

DickenSf  K.C.,  £,  Cunningham  Glen,  and 
H.  C.  Dickens  showed  cause.— This  rule  to 
bring  up  the  order  of  quarter  sessions  and 
the  certificate  to  be  quashed  should  be  dis- 
charged. As  to  the  objection  that  two 
justices  having  viewed  and  refused  to  make 
an  order,  therefore  two  other  justices  cannot 
view  and  make  an  order  is  erroneous.  A 
view  is  not  an  order ;  there  was  no  subsist- 
ing order  which  prevented  the  justices  who 
made  the  order  from  doing  so.  The  certifi- 
cate itself  is  good  on  the  face  of  it ;  it  states 
all  that  is  required  to  be  proved  before  the 
justices,  and  all  the  justices  are  required  to 
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do  which  would  be  mattero  within  their  own 
knowledga  It  is  not  necessary  for  the  con- 
sent of  the  owners  to  appear  in  the  certifi- 
cate. [He  cited  E.  v.  Maule  (1871), 
41  L.  J.  M.  C.  47  ;  36  J.  P.  696 ;  B.  v. 
Harvey  (1874),  L.  R.  10  Q.  B.  50 ;  and  B.  v. 
Worcestershire  JJ.  (1864),  3  E.  A  B.  477.] 
Certiorari  does  not  lie  m  a  case  like  this 
(Bex  y.  Cambridgeshire  JJ.  (1835),  4  A.  <k  £. 
Ill ;  B.  V.  Surrey  JJ  (1869),  L.  R.  5  Q.  R 
86,  at  p.  92).  Tne  consent  of  the  owners 
need  not  appear  in  the  certificate :'' No 
mention  of  the  consent  need  appear  in  the 
certificate,  and  in  some  cases  I  do  not  know 
how  it  could.  The  ownership  and  consent  of 
the  owner  are  questions  for  the  quarter  ses- 
sions "  (per  Mellor,  J.,  in  B.  v.  Surrey  JJ, 
(1872),  36  J.  P.  182  ;  26  L.  T.  (n.8.)  22).  The 
resolution  of  the  council  to  get  two  justices 
to  view  is  not  exhausted  by  the  view  taken 
by  the  first  two  justices,  as  thev  never  acted 
upon  it.  As  to  the  new  road  being  more 
commodious,  that  is  a  matter  for  the 
jnstices ;  it  need  not  be  nearer  as  well  (B,  v. 
Phillips  (1865),  L.  R  1  Q.  B.  648  ;  B.  v. 
Midgeley  Local  Board  (1864),  5  B.  <fe  S.  621 ; 
29  J.  P.  63  :  B.  V.  Wallace  (1879),  4  Q.  B.  D. 
641  ;  43  J.  P.  493).  The  publication  of  the 
notices  were  quite  sufficient.  Thejr  were 
affixed  to  the  doors  of  two  churches  in  the 
parish  for  four  consecutive  Sundays,  and 
were  published  in  four  consecutive  weekl  v 
editions  of  a  local  newspaper.  That  is  all 
that  is  provided  for  by  s.  85.  It  is  not 
necessary  that  the  advertisement  should 
have  appeared  for  twenty-eight  consecutive 
days.  As  regards  the  postmg  up  of  the 
notices  at  the  end  of  the  highway,  nothing 
is  enacted  in  the  section  as  to  the  length  of 
time  necessary  for  the  notices  to  be  affixed  ; 
it  is  sufficient  if  the  notices  are  posted  up 
sufiAciently  long  to  give  the  public  due 
notice  of  the  proposed  diversion.  In  this 
case  no  one  can  say  there  was  not  ample 
notice. 

Danckwerts^  K.O.,  and  Hohler^  in  support 
of  the  rule.— The  first  point  here  is  that 
the  justices  had  no  jurisdiction  to  pro- 
ceed or  issue  the  certificate  at  all.  The 
question  whether  the  justices  have  any 
jurisdiction  can  be  raised  upon  affidavit. 
The  resolution  of  the  urban  district  council 
of  July  Ist  directing  their  surveyor  to  apply 
to  two  justices  to  view  was  exhausted  when 
the  first  two  justices  viewed  in  accordance 
with  the  requisition  of  the  surveyor  and 
refused  to  grant  a  certificate.  A  fresh 
resolution  ought  to  have  been  jiassed  by 
the  council,  naving  regard  to  the  fact 
that  the  justices,  after  their  view,  have 
refused  to  certify  the  diversion  was  nearer 
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or  more  commodious.  Every  step  in  the 
procedure  provided  by  the  Highway  Act, 
1835,  must  be  carefully  followed.  The  con- 
sent of  the  landowners  to  the  diversion 
being  carried  over  their  property  is  a  condi- 
tion precedent  to  the  mnsdiction  of  the 
justices.  That  ought  to  he  contained  in  the 
certificate,  as  the  certificate  ought  to  contain 
all  facts  necessary  to  the  jurisdiction  of  the 
justices.  The  justices  are  acting  judicially 
(B.  V.  Surreu  (1869),  L.  R  5  Q.  B.  471).  He 
also  referrea  to  B,  v.  Harvey  (1874),  L.  R 
10  Q.  B.  60.  "The  certificate,  therefore, 
ought  to  state  all  that  is  required  to  be 
proved  before  the  justices,  and  all  that  the 
justices  are  required  to  do,  which  would  be 
matters  within  their  own  knowledge  "  (per 
Lord  Blackbukn).  Moreover,  the  publica- 
tions of  the  notices  in  the  newspapers  were 
insufficient.  The  words  of  s.  85  "  four  suc- 
cessive weeks  "  mean  four  complete  weeks,  a 
period  of  twenty-eight  days,  so  the  certifi- 
cate should  not  have  been  made  till  twenty- 
eight  days  after  the  notice  first  appeared  in 
the  newspaper.  It  is  clear  if  the  notice  had 
been  in  a  daily  newspaper^  it  would  have 
had  to  appear  for  twenty-eight  days.  The 
words  "  four  successive  weeks  "  also  apply  to 
the  period  the  notices  are  to  be  affixed  to 
the  ends  of  the  proposed  diversion.  The 
magistrates  have  also  taken  into  considera- 
tion facts  which  did  not  arise  from  their 
view,  for  they  have  added  that  they  under- 
stood that  the  new  six-foot  path  would  even- 
tually form  part  of  a  new  36-foot  roadway 
to  be  taken  over  by  the  urban  district 
council.  Justices  are  bound  to  certify  from 
their  own  inspection  and  not  from  the  result 
of  inquiries  from  other  persons  (B.  v. 
Wallace^  infra).  "  Their  reasons  must  be 
reasons  disclosed  by  the  view  up€n  their 
own  personal  inspection,  and  not  from  state- 
ments by  parties  who  are  possibly  interested 
in  the  result "  ( per  Cockburn,  C. J.,  ibid.). 

Lord  Alverstonk,  L.C.J.— I  have  come 
to  the  conclusion,  personally  with  some 
regret,  that  the  objection  to  this  certificate 
prevails  on  one  point  and  one  point  only, 
and  that  is  the  point  with  regard  to  the 
publication  of  the  notices  in  the  road.  I 
think  it  right  to  say  a  word  or  two,  only  for 
myself,  on  some  of  the  other  points,  because, 
although  in  one  sense  it  may  be  said  to  be 
o6(Y«r,  as  I  am  going  to  decide  on  that 
particular  point,  we  have  had  very  full 
argument,  and  I  think  in  justice  to  the 
parties  some  expression  of  opinion  may  be 
given  with  regard  to  the  other  points 
because  they  have  been  fully  argued  before 
us.    The  point  on  which  I  decide  in  favour 
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of  the  rule  being  made  absolute  is  this.  On 
the  face  of  these  proceeding  it  is  admitted 
that  the  notice  was  not  up  for  the  twenty- 
eight  days,  and  neither  from  the  actual 
period  of  the  publication  nor  as  appears 
from  the  notice  itself,  could  it  have  been  up 
for  the  t*venty-eight  days  in  compliance 
with  the  statute.  All  the  formalities  of  the 
statute  must  be  observed,  it  being  a  pro- 
ceeding in  substitution  for  the  old  writ  of 
ad  quod  damnum.  The  notice  put  up  on 
the  road  was  dated  November  llth.  It  was 
stated  that  the  certificate  would  be  lodged 
with  the  clerk  of  the  peace  for  the  county 
on  December  7th,  and  it  appears  from  the 
affidavit  that  the  notice  was  m  fact  put  up  on 
November  14th.  1  have  no  doubt  that  as 
the  persons  responsible  could  get  four  clear 
weeks  to  fulfil  the  other  conditions  of  the 
statute,  in  which  respect  I  think  they  were 
perfectly  right,  they  imagined  that  twenty- 
ei^ht  day's  notice  was  not  necessary.  This 
brings  us  to  the  construction  of  this,  not 
exactly  complicated  but  lengthy,  a.  85,  in 
which  a  number  of  matters  are  directed  to 
be  observed  before  the  diverson  can  be 
proper.  The  important  words  are  (I  need 
not  go  back  to  the  beginning  of  the  section) 
for  this  purpose  "The  justices  shall  direct 
the  surveyor  to  affix  a  notice  in  the  form  or 
to  the  effect  of  schedule  (No.  19)  to  this  Act 
annexed."  Turning  to  Form  19  the  words 
are  "  Notice  is  hereby  given,  that  on  the 

day  of ; —  next  application  will  be 

made  to  his  Majesty's  jiu^tices  of  the  peace 
assembled  at  quarter  sessions  in  and  for  the 

county  of at for  an  order  for 

[if  the  order  be  for  turning,  diverting,  and 
stopping  up,  here  to  state  it,  and  describe 
the  road  ordered  to  be  turned,  diverted,  and 
stopped  up :  if  the  order  be  for  stopping  up  a 
useless  road,  here  to  state  it,  and  describe  the 
road  ordered  to  be  stopped  up]  and  that  the 
certificate  of  two  justices  having  viewed  the 
same,  etc.  with  the  plan  of  the  old  and  pro- 
posed new  highway,  will  be  lodged  with  the 
clerk  of  the  peace  for  the  said  county  on 

the — -  day  of next."    Therefore  the 

notice  is  to  show  the  commencement  at  any 
rate  of  the  running;  of  the  twenty-eight  days 
between  the  lodging  of  the  certificate  and 
the  application  to  confirm  the  order  at 
quarter  sessions.  Then  the  section  goes  on 
"in  legible  characters,  at  the  place  and  by  the 
side  of  each  end  of  the  said  highway  from 
whence  the  same  is  proposed  to  be  turned, 
diverted,  or  stopped  up,  either  entirely 
or  subject  as  aforesaid,  and  also  to  insert 
the  same  notice  in  one  newspaper  published 
or  generally  circulated  in  the  county  where 
the  highway  so  proposed  to  be  diverted  and 
394 


eS  J.  P.  417. 

turned  or  stopped  up,  either  entirely  or  sub- 
ject as  aforesaid  (as  the  case  may  be),  shall  lie, 
for  four  successive  weeks  next  after  the  said 
justices  have  viewed  such  public  highway." 
If  the  words  "for  four  successive  weeks" 
do  not  apply  to  the  fixing  up  of  the  notice 
there  is  no  time  at  all  prescribed  that  the 
notice  shall  be  fixed  up  and  I  think,  and 
thought  at  the  time,  there  was  a  great  deal 
to  be  said  for  the  argument  which  Mr. 
Danckwerts  pressed  upon  us,  and  with  which 
I  agree  now,  that  you  would  expect  to  find 
some  time  limit  and  that  the  sentence  does 
read  on  "to  affix  a  notice  and  insert  the 
same  notice  for  four  successive  weeks." 
Then  the  next  provision  is  that  they  shall 
affix  a  like  notice  on  the  door  of  the  church 
of  every  parish  in  which  such  highway,  etc., 
shall  he  on  "  four  successive  Sundays  next 
after  the  making  such  view."  Then  the 
next  words  are  "  and  the  said  several 
notices  having  been  so  published,"  etc.,  and 
I  think  apart  from  tne  decision  of  the 
(Queen's  Bench,  which  I  do  not  think  is 
binding  upon  us  because  we  do  not  quite 
know  to  wnat  ground  the  refusal  of  the  rule 
in  Harrw(m*8  Case  was  really  due,  the 
section  must  be  taken  to  have  contemplated 
that  the  notice  at  the  ends  of  the  roads 
should  be  an  effective  notice,  so  as  to  call 
the  attention  of  people  who  pass  along  the 
road  to  it.  Those  wno  live  in  the  country 
know  that  these  sort  of  notices  as  to  diver- 
sion of  highways  attract  attention.  I  think 
possibly  what  has  been  said,  that  even  if  the 
people  cannot  read  they  know  something 
IS  going  on  and  they  make  inquiry  about 
it,  and  of  course,  non  constat,  that  one  of 
those  people  would  buy  a  newspaper  and  in 
fact  at  the  time  the  Act  was  passed  I  dare- 
say a  great  many  of  the  people  who  were 
interested  in  the  road  would  not  buy  a 
newspaper  at  all.    Therefore  the  newspaper 

Erotection  would  not  be  sufficient  of  itself, 
ut  whatever  be  the  reason,  I  have  come  to 
the  conclusion  that  it  was  the  intention 
that  the  notice  should  be  up  for  twenty- 
eight  days.  This  notice  not  having  been  up 
for  twenty -ei^ht  days — it  not  having  been 
possible  for  it  to  oe  up  for  the  twenty- 
eight  days,  for  on  the  face  of  the  notice  the 
justices'  view  was  on  the  llth  and  the  actual 
posting  was  on  November  14th,  and  the 
certificate  being  on  December  7th— I  think 
there  was  not  sufficient  notice.  As  I  pointed 
out  it  is  not  necessary  to  cite  lengthy 
authorities  to  us  to  show  that  where  the 
sessions  had  no  jurisdiction  the  matter 
could  be  shown  by  affidavit  as  well  as  upon 
the  face  of  the  certificate  itself.  Tnat 
matter  has  been  so  often  recognised  by  this 
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court  and  acted  upon  that  it  may  be  taken 
a»  hein^  common  knowledge  and  may  be 
taken  without  citing  authorities  upon  it,  it 
being  a  matter  with  which  we  are  sufficiently 
acquainted.  Therefore  I  entirely  agree  with 
Mr.  Danckwerif^  arj^ment  that  if  the  order 
of  quarter  sessions  is  made  without  jurisdic- 
tion that  can  be  raised  by  affidavit,  and, 
further,  the  number  of  authorities  he  cited 
to  show  that  all  the.se  substantial  conditions 
must  be  fulfilled,  I  entirely  assent  to.  I 
think  it  has  now  l^een  for  a  very  long  time 
decided  that  all  the  .substantial  provisions 
of  the  section  must  be  complied  with.  I 
now  wish  to  say  a  word  or  two  on  the  other 
points,  because  they  have  been  fully  argued 
before  us.  I  think  that  as  to  publication 
in  the  newspaper,  four  weekly  periodical 
publications  m  a  newspaper  are  sufficient, 
and  that  to  say  that  the  fourth  publi- 
cation in  the  newspaper  must  be  seven 
days,  or  at  least  seven  days  before  the  order 
is  made,  is  really  reading  into  the  section 
words  which  are  not  there.  I  think  so  far 
as  the  publication  on  the  church  door  and 
in  the  newspaper  is  concerned  no  objection 
can  be  taken  at  all.  I  am  of  opinion  myself 
that  the  main  point  which  was  also  argued, 
that  the  certihcate  was  bad  because  two 
other  iustices  had  previously  declined  to 
give  tne  certificate  which  was  necessary 
before  the  surveyor  could  be  directed  to  put 
up  the  notices,  ls  also  not  a  good  point.  I 
find  nothing  in  the  statute  to  say  that  the 
proceedings  are  to  come  to  an  end  because 
two  justices  have  refused  to  give  the  certifi- 
cate. When  we  look  at  the  object  of  the 
certificate,  and  when  we  look  at  the  sub- 
.sequent  prcx^edings,  the  real  merits  being 
dealt  with  at  quarter  sessions  in  case  of 
an  appeal,  I  think  the  argument  which  Mr. 
Danckwerts  pressed  upon  us  with  very  great 
force  and  energy  that  the  application  was 
exhausted  and  the  application  to  the  two 
justices  was  such  that  no  further  request 
could  be  made  to  two  other  justices  is  not 
one  which  ought  to  be  entertained.  Those 
would  be  matters  for  an  appeal.  The  broad 
ground  upon  which  I  base  my  opinion  on 
this  point  is  that  I  can  find  nothing  in  the 
statute  to  indicate  that  the  proceedmgs  are 
to  come  to  an  end  in  case  of  a  refusal. 
What  I  do  find  is  merely  that  the  parties 
cannot  go  on  unless  two  iustices  have 
certified  after  a  view  in  accordance  with  the 
statute.  The  only  remaining  point  is  that 
the  justices  had  not  in  fact  got  before  them 
the  consent  of  the  owners  and  the  certificate 
does  not  recite  that  the  -  consent  of  the 
owners  was  before  the  justices  when  they 
viewed.    I  think  it  does,  but  I  wish  to  say 
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I  think  it  was  ouite  unnecessary.  It  recites 
a  document  which  is  not  only  consistent 
with  their  consent  but  it  states  their  con- 
sent. It  states  their  application,  desire  and 
submis.sion,  and  it  further  recites  that "  proof 
has  now  been  given  (that  is,  at  the  date  of 
the  certificate)  to  the  satisfaction  of  the 
justices  as  well  as  by  the  evidence  of  wit- 
nesses upon  oath  or  otherwise  that  the  said 
several  notices  and  resolution  hereinbefore 
mentioned  have  been  respectively  given,  made 
and  agreed  to,  affixed  and  published."  That, 
to  my  mind,  states  that  the  justices  when 
they  made  the  certificate  had  got  the  written 
consent  of  the  owners  before  them  which  Ls 
embodied  in  the  first  application.  If  we 
wanted  authority  on  this  point  the  case  of 
R,  V.  Surrey  JJ,  (1872),  26  L.  T.  22  ;  36  J.  P. 
182,  is  conclusive.  There  Cockburn,  L.C.  J., 
and  Mellor  and  Lush,  JJ.,  decided  that 
consent  in  writing  need  not  be  shown  even 
on  the  face  of  the  certificate,  and  I  find  no 
authority  which  has  sujf^sted  for  a  moment 
that  the  consent  in  wnting  must  be  before 
the  justices  at  the  time  when  they  view, 
although  it  must  be  before  them  at  the  time 
of  making  the  certificate.  They  must  be 
satisfied  that  the  consent  in  fact  exists 
before  they  make  the  certificate.  Then  it 
was  suggested  that  the  case  of  R.  v. 
Surrey  JJ,^  supra,  was  overruled  by  a 
whole  series  of  authorities.  All  I  can  say  is 
I  have  not  heard  one  authority  which  either 
directly  or  indirectly  sug^^ts  that  the  case 
of  J?.  V.  Surrey  JJ.,  mjyra,  has  been  over- 
ruled. What  1  do  find  is  that  R,  v.  Harve^f, 
supra,  says  that  all  the  conditions  of  the 
statute  must  be  followed  out,  but  that  is  no 
authority  for  saying  that  R.  v.  Surrey  JJ,, 
supra,  has  been  overruled.  I  therefore 
come  to  the  conclusion  that  this  rule  must 
be  made  absolute  on  the  ground  which  I 
have  indicated.  I  have  only  thought  it 
rig:ht  to  express  ray  opinion  on  these  other 
points  because  we  nave  had  a  learned  argu* 
ment  and  I  think  the  parties  are  entitled  to 
have  our  opinion. 

Wills,  J. — I  am  of  the  same  opinion. 
I  think  that  the  objection  that  there  has 
not  been  a  publication  by  affixing  the  notice 
to  the  ends  of  the  highway  proposed  to 
be  diverted  for  a  sufficient  time,  namely, 
twenty-eight  days,  is  fatal  to  the  validity  of 
the  certificate,  and  that  the  proceeding 
thereupon  were  void.  My  impression  is 
that  that  is  the  view  which  has  been  gener- 
ally taken  in  practice  on  this  subject.  When 
I  was  called  to  the  Bar  this  Highway  Act 
was  only  sixteen  years  old,  and  at  that  time 
at  sessions  there  were  a  great  many  of  these 
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applications.  Of  course,  one's  memory  is 
very  imperfect  as  to  what  occurred  more 
thai  fifty  years  ago,  but  my  impression 
certainly  is  that  the  twenty-eight  days  in 
practice  was  applied  to  the  affixing  of  the 
notices.  I  am  very  much  pressed  with  the 
argument  that  unless  you  do  apply  the 
twenty-eight  days  to  the  notice  that  there 
is  no  period  at  all  which  is  applicable,  and 
that  is  hardly  likely.  I  think  there  is  some- 
thing also  in  Mr.  Hohlet^s  arjy^ment  that 
twentv-eight  days  is  the  period  which  is 
fixed  by  the  Act  of  Parliament  for  the  other 
notice,  namely,  the  notice  of  application  to 
quarter  sessions,  the  time  which  must  elapse 
between  the  lodging  of  the  certificate,  and 
the  quarter  sessions  at  which  the  certificate 
is  to  be  enrolled.  I  certainly  think  it  is 
very  unlikely  there  should  be  in  the  Act 
of  Parliament  a  discretion  that  this  notice 
should  be  affixed  and  yet  no  period  attach- 
ing to  it.  Therefore,  I  think  the  argument 
is  sound,  although  I  cannot  say  I  quite 
aj^e  with  Mr.  JJanckwerts  that,  gramma- 
tically, it  is  so.  I  think,  grammatically,  my 
view  w'ould  be  the  other  way,  b^use 
"  affixing  for  four  successive  weeks  **  is,  to 
my  mind,  not  by  any  means  an  accurate 
expression  for  "  affixing  and  keeping  affixed 
there  for  twenty-eight  days."  At  the  same 
time,  I  should  like  to  express  my  dissent 
from  the  view  that  Mr.  Hohler  put  before 
us,  that  because  three  days  elapsed  between 
the  order  to  put  up  this  notice  and  its  being 

Eut  up,  therefore  the  statute  would  not 
e  complied  with.  I  think  it  must  be  done 
within  a  reasonable  time  afterwards,  but  to 
say  it  must  be  done  the  very  dav  appears  to 
me  to  be  an  extreme  view  for  which  there  is 
no  ground  at  all.  If  all  Mr.  Holder  meant 
was  that  it  so  contracted  the  time  as  not  to 
leave  twenty-eight  days,  I  should  agree 
with  him  ;  but  that  was  not  so,  because  if 
it  was  put  up  on  the  11th  the  same  fatal 
objection  would  apply.  Now,  with  regard 
to  the  other  matters  which  have  been  dis- 
cussed. With  regard  to  the  question  of  the 
Srevious  refusal  of  a  certificate,  I  do  not 
esire  to  express  any  opinion.  I  do  not 
want  to  dissent  from  what  my  lord  has 
said,  but  at  the  same  time  I  cannot  help 
feelinff  there  is  a  great  deal  to  be  said  for 
the  other  view,  and  as  I  have  not  to  express 
a  judicial  opinion  upon  it  I  should  prefer 
not  to  do  so.  I  was  pressed  with  the  ar^- 
ment  of  xMr.  DcmckwerU  about  the  necessity 
of  the  consent  of  the  owner  appearing  to 
the  justices  before  they  make  the  order,  and 
the  necessity  for  that  appearing  upon  the 
face  of  the  certificate,  but  that  seems  to  be 
answered  by  the  case  of  B,  v.  Sun'ey  JJ,^ 
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tuffnty  which  is  an  express  decision  on  the 
point,  and  which  I  do  not  think  has  been 
overruled.  Therefore,  that  relieves  us  from 
all  necessity  of  discussing  the  question. 
With  regard  to  the  publication  in  the  news- 
papers I  entirely  agree  with  all  my  lord  has 
said,  and  I  think  it  was  amply  sufficient 
There  is  only  one  other  point  about  which  I 
want  to  make  an  observation,  and  that  is 
about  the  objection  to  the  certificate  as  not 
expressing  properly  that  it  appeared  upon 
the  view,  and  the  view  only,  that  the  new 
road  was  more  commodious  than  the  old 
one.  Mr.  Danckweris  has  called  our  atten- 
tion to  the  case  of  R,  v.  WtdUicey  suproy  as 
an  authority  for  the  proposition  that  if  the 
finding  was  based  partly  on  the  result  of 
inquines  and  partly  on  the  view  the  certifi- 
cate would  be  invalid.  That  ca.se  does  not 
appear  to  me  to,  be  such  an  authority,  and  it 
is  extremely  difficult  to  understand  the  view 
that  that  can  be  the  law.  For  it  seems 
to  me  either  that  the  justices  have  no  busi- 
ness to  make  the  inquires  at  all,  or  if  they 
have  a  right  to  make  the  inouiries,  it  cannot 
possibly  vitiate  their  certincate  by  adding 
to  the  statement  that  they  have  had  a  view, 
and  find  the  new  way  more  commodious, 
a  statement  that  they  have  made  inquiries 
with  the  like  result  It  is  admitted,  how- 
ever, that  they  may  make  inquiries  so  long  as 
they  have  a  view.  Why,  then,  the  certifi- 
cate should  be  bad  because  it  states  the 
result  of  inouiries  they  admittedly  have 
a  right  to  make,  I  do  not  understand. 

Kennedy,  J.— I  am  of  the  same  opinion. 
With  regard  to  the  one  point  upon  whidi, 
with  regret,  because  it  is  on  the  /acts  taken 
a  technical  point  purely,  I  feel  oblijied  to 
accede  to  the  application  to  maintain  this 
rule,  it  seems  to  me  impossible  to  give,  as 
has  already  been  pointed  out,  any  satisfac- 
tory meaning  to  the  provisions  of  s.  85  with 
regard  to  the  notice  which  has  to  be  affixed 
at  the  place  and  by  the  side  and  at  each  end 
of  the  said  highway,  except  the  meaning 
which  my  lord  and  my  brother  WiLUS  have 
put  upon  it  To  this  extent,  at  any  rate, 
and  personally  with  great  deference,  1  wish, 
and  I  think  my  brother  Wills  does  too,  to 
limit  my  view  to  this:  that  the  affixing 
must  take  place  so  as  to  leave  a  period 
of  twenty  eight  clear  days  before  lodgment 
of  the  certificate.  That  I  understand  to  be 
the  correct  view  of  this  section.  I  should 
be  very  sorry  to  add  what  I  think  would 
neither  be  4B^rammatically  consonant  with 
the  language  nor  reasonable  in  point  of 
practice,  that  because  it  turned  out  on 
appeal  to  the  sessions  or  on  an  application 
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to  this  court  that  somebody,  either  intention- 
aily  or  by  accident,  had  torn  down  the 
l^otice  or  effaced  it,  it  would  nevertheless  be 
an  insufficient  affixing,  although  it  has  been 
properly  affixed  at  a  date  that  would  other- 
wise have  allowed  the  twenty-eight  days 
to  elapse.  Now  I  say  not  grammatically 
consonant  with  the  lan^age  of  the  section 
for  thia  reason^  because  it  seems  to  me  that 
if  it  had  been  mtended  in  a  highly  technical 
section  to  give  people  who  were  anxious  to 
carry  out  a  change  of  highway  the  power 
to  do  it  in  this  way,  it  would  have  said 
that  they  must  keep  it  up  the  whole  time. 
It  would  have  been  quite  easy  to  have 
said  "affix  and  keep  affixed,"  and  in  the 
absence  of  that  expression  I  think,  although 
it  has  been  brought  to  the  notice  of  the 
person  who  affixed  the  notice  that  it  had 
been  torn  down,  and  for  a  substantial  period 
it  had  been  left  down,  so  that  the  mischief 
which  the  Act  was  meant  to  prevent  would 
take  place,  the  affixing  is  sufficient.  It  might 
be  his  duty  to  re-affix  it.  I  say  nothing  as 
to  whether  or  not  it  might  not  be  his  duty 
to  affix  it  in  the  sense  of  taking  care  that 
nothing  was  done  which  he  could  prevent 
to  keep  the  notice  away  from  the  place 
whei-e  it  ought  to  be.  I  am  reading  this 
section  in  the  way  this  section  requires  to 
be  read.  It  is  not  disputed  that  there  was 
no  affixing  of  the  notice  in  the  place  and  at 
the  date  which  allowed  four  weeks  to  elapse 
after  it.  Now.  with  regard  to  the  other 
points,  I  wiil  add  a  word  upon  them  merely 
for  the  object  that  it  may  possibly  help 
people,  because  after  the  very  careful  and 
elaborate  arguments  we  have  heard  we 
have  come  to  an  opinion  upon  them,  and  it 
may  help  to  prevent  technical  difficulties 
being  raised  before  the  magistrates  on 
questions  such  as  have  arisen  in  the  present 
case.  I  am  of  opinion  with  my  lord  that 
the  first  point,  and  the  one  most  strenuously 
insisted  upon  by  Mr.  Danckwerts,  is  not  a 
good  one.  With  re^rd  to  the  objection 
based  upon  the  previous  refasal  of  a  corti- 
cate by  two  other  justices,  1  think  myself 
that  the  objection  is  unsound.  It  seems  to 
me  impossible,  whatever  difficulties  one 
ma^  find  in  this  section,  to  suppose  that  the 
legislature,  if  they  had  meant  that  it  must 
be  only  the  first  two  who  could  say  yea  or 
nay  and  then  the  whole  proceedings  should 
begin  de  not)o,  should  not  have  provided  for 
the  obvious  case  which  would  be  e<jually 
fatal  if  one  of  the  justices  after  viewing  or 
before  making  the  certificate  had  died.  It 
seems  to  me  it  is  no  more  than  this,  that 
to  guarantee  the  worthiness  of  the  claim 
two  justices  of  the  county  should  vouch,  as 
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it  were,  to  quarter  sessions  that  in  their 
view  the  proposed  change,  which  is,  so  to 
speak,  brougnt  before  them  by  a  public 
authority,  is  meritorious.  At  any  rate  in 
the  absence  of  authority  I  find  no  words 
which  would  justify  me  in  giving  weight  to 
an  objection  of  so  serious  a  nature  which,  if 
it  is  open  to  an  objector,  one  would  have 
thought  would  in  some  way  have  been 
indicated  in  the  words  of  the  section. 
With  regard  to  what  also  has  been  men- 
tioned as  to  the  form  of  the  certificate 
which  is  said  to  be  bad  because  it  contains 
the  words  "  it  is  understood  that  such  six- 
foot  path,"  etc.,  I  should  certainly  not  be 
prepared  to  hold  the  certificate  bad  on  that 
ground  for  the  reasons,  among  others,  which 
my  brother  Wills  has  stated.  As  I  read 
the  section  it  appears  to  be  this,  that  it 
must  sufficiently  appear  from  the  certificate, 
and  was  intended  to  be  the  fact,  that  the 
decision  of  the  justices  was  a  decision  on 
the  view.  It  must  be  upon  their  view 
that  thoy  came  to  the  conclusion  of  the 
commodiousness  of  the  new  road.  I  think 
that  that  sufficiently  appears  from  the  cases 
to  which  I  need  not  refer,  which  are  cited 
in  the  very  full  note  reported  in  the  volume 
of  Chitt/s  Statutes,  which  contains  the 
section.  The  certificate  says  :  "  We  have 
viewed,  and  on  our  view  and  from  our  view 
have  come  to  this  decision."  It  seems  to  me 
if  it  be  the  fact  that  they  also  made 
enquiries,  then  I  quite  agree  with  my 
brother  Wills  it  cannot  make  the  certi- 
ficate bad  because  they  state  further  they 
understand  that  certain  things  either  to  the 
advantage  or  disadvantage  of  the  people 
using  the  road  will  be  done.  It  must  be  a 
matter  of  enquiry  when  they  speak  as  to 
the  future  condition  of  the  road.  The 
consent  of  the  owners  (which  is  the  remain- 
ing point  of  any  importance)  is,  I  think,  on 
the  section,  a  consent  which  must  in  fact 
exist  in  a  written  fonn  at  the  time  the 
justices  give  their  direction  to  the  surveyor 
to  affix  the  notice.  At  that  time  it  must 
exist  in  fact.  It  seems  to  have  been  decided 
by  sufficient  legal  authority  that  the  consent 
need  not  appear  on  the  certificate.  Further, 
I  am  of  opinion  that  if  the  consent  should 
appear  on  the  certificate,  then  in  this  par- 
ticular case  it  does  sufficiently  appear. 

JXtUe  absolute. 

Solicitors  for  the  prosecutors  :  Collyer, 
Bristow,  Hill,  Curtis  and  Dods,  for  Stone, 
Simpson  and  Mason,  Tonbridge. 

Solicitors  for  the  respondents:  Neve, 
Beck  and  Kirby,  for  Neve  and  Williams, 
Tonbridge  Wells. 
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Alcott  v.  Emden. 

Municipal  election— Issue  of  "  bill,  placard, 
or  poster  having  reference  to  a  muni- 
cipal election  "—Name  and  address  of 
printer  and  publisher— Municipal  Elec- 
tions (Corrupt  and  Illegal  Practices) 
Act,  1884  (47  &  48  Vict.  c.  70),  s.  14. 

In  July  the  name  of  the  respondent,  who 
was  an  alderman  on  the  borough 
council,  had  been  informally  men- 
tioned, and  it  v)as  a  matter  of  common 
knowledge  that  he  was  going  to  starid 
as  a  candidate  for  the  office  of  mat/or 
at  tlie  next  election  in  the  following 
November .  At  the  end  of  August  the 
api)ellant  caused  to  be  printed  a  cir- 
cular, headed  toith  the  respondents 
name  and  the  toords  "  Shall  he  be  our 
new  mayor  f*  and  sent  six  copies 
thereof  %n  sealed  envelojyes,  marked 
^^pt^iHite,"  to  the  respondent,  the  town 
clerk,  and  four  councillors  of  the  city. 
The  circulars  bore  no  printers  name  or 
address. 

Held,  that  the  circular  was  a  ^^  bill  .  .  . 
having  reference  to  a  municipal  elec- 
tion" ttnthin  s.  14  of  the  Municipal 
Elections  {Corrupt  and  Illegal  Prac- 
tices) Act,  1884,  and  the  apjyellant  was 
rightly  convicted  by  the  magistrate. 

Case  stated  by  R.  H.  B.  Marsham,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Bow  Street 
Police  Court. 

At  Bow  Street  Police  Court,  on  October 
2l8t,  1903,  the  said  Edward  Alcott  (the  ap- 

Eellant)  was  summoned  on  an  information 
y  the  said  Walter  L.  Emden  (the  respon- 
dent), for  that  he  unlawfully  did  cause  to 
be  printed  and  did  publish  a  certain  bill 
and  placard  having  reference  to  a  muni- 
cipal election,  to  wit,  the  election  of  a 
mayor  for  the  city  of  Westminster,  which 
said  bill  and  placard  failed  to  bear  upon 
the  face  thereof  the  name  and  address  of 
the  printer  and  publisher,  contrary  to  the 
statute,  etc. 
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On  the  hearing  of  the  said  information  it 
was  proved  on  the  part  of  the  informant, 
and  1  found  as  a  fact,  that  the  defendant 
had  caused  to  be  printed  the  circular 
which  is  annexed  hereto  and  marked  ABC: 
that  he,  on  August  28th,  1903,  publishea 
the  same  by  despatching  six  copies  of  it  in 
sealed  envelopes  respectively  to  the  in- 
formant, to  the  Town  Clerk  of  Westminster, 
and  to  four  councillors  of  the  City  Council 
of  Westminster:  that  the  word  "private" 
was  written  in  tne  defendant's  handwriting 
on  each  of  the  said  six  envelopes  ;  that  his 
initials,  "  E.  A.,"  were,  printed  on  the  back 
of  three  of  the  said  six  envelopes.  I 
further  found  that  in  July,  1903,  the  name 
of  the  informant,  who  was  then  an  alder- 
man on  the  city  council,  had  been  in- 
formally mentioned  as  a  candidate  for  the 
office  of  mayor  of  Westminster  for  the  year 
1903-4,  and  that  it  was  a  matter  of  common 
knowledge  in  August,  1903,  that  he  was 
going  to  stand  as  such  candidate.  It  was 
also  proved  that  the  City  Council  of  West- 
minster consisted  of  seventy  members,  in- 
cluding the  mayor,  nine  aldermen,  and 
sixty  councillors ;  that  sixty-five  of  the 
members  were  to  retire  in  November,  1903, 
but  wore  elianble  for  re-election ;  that  the 
nomination  for  members  as  councillors 
took  place  in  October,  and  that  the  polling 
was  to  take  place  on  November  2nd,  1903 ; 
that  the  election  of  a  mayor  and  aldermen 
was  to  take  place  on  November  9th,  and 
that  no  formal  nomination  as  mayor  would 
take  place  before  the  said  November  9th. 

And  whereas  it  was  contended  on  the 
part  of  the  appellant  that  the  said  circular 
annexed  hereto  and  marked  A  B  C  was  not 
a  "  bill,  placard  or  poster  within  the  mean- 
ing of  s.  14  of  tne  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884 
(47  k  48  Vict.  c.  70),  and  that  on  August 
28th,  1903,  when  the  said  circular  was  pub- 
lished, the  informant  was  not  a  candidate 
for  the  office  of  the  mayor  of  Westminster, 
and  that  there  was  at  the  time  no  muni- 
cipal election  within  the  meaning  of  the 
said  section  of  the  said  Act. 

And  whereas  upon  the  said  hearing  I 
was  of  opinion  that  the  said  circular  was  a 
"  bill,"  though  not  a  "  placard  "  or  "  jxister, 
within  the  meaning  of  s.  14  of  the  said  Act, 
and  that  the  informant  was  at  the  time  of 
the  said  printing  and  publishing  a  candi- 
date for  the  office  of  mayor  of  Westminster, 
and  that  the  said  circular  or  bill  had 
reference  to  a  municipal  election,  to  wit, 
the  election  of  a  mayor  of  Westminster, 
I  held  that  the  defendant  was  legally  liable 
under  the  said  statute,  and  I  therefore  gave 
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judgment  against  the  defendant  as  afore- 
said, but  the  appellant  questioned  the  pro- 
ceedings on  the  following  grounds : 

(1)  That  the  said  circular  was  not  a 
"  bill,  placard  or  poster "  within  the  mean- 
ing of  s.  14  of  the  said  Act 

(2)  That  the  infonnant  was  not  at  the 
time  of  the  said  printing  and  publishing  a 
candidate  for  the  office  of  mayor  of  West- 
minster, nor  was  there  at  the  time  a  "  muni- 
cipal election  "  within  the  meaning  of  s.  14 
of  the  said  Act. 

The  question  for  the  court  is  whether 
I  was  correct  in  point  of  law  in  my  deter- 
mination as  aforesaid  ;  and^  if  not,  what 
should  be  done  in  the  premises. 

R.  H.  B.  Mabsham. 

The  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884  (47  «fe  48  Vict, 
c.  70),  s.  14,  provides  :  "  Every  bill,  placard, 
or  poster  having  reference  to  a  municipal 
election  shall  bear  upon  the  face  thereof 
the  name  and  address  of  the  printer  and 
publisher  thereof ;  and  any  person  printing, 
publishing,  or  posting,  or  causing  to  be 
printed,  published,  or  posted,  an^r  such  bill, 
placard,  or  poster  as  aforesaid,  wmch  fails  to 
Dear  upon  the  face  thereof  the  name  and 
address  of  the  printer  and  publisher,  shall, 
if  he  is  a  candidate,  be  guilty  of  an  illegal 
practice,  and  if  he  is  not  the  candidate, 
shall  be  liable  on  summary  conviction  to 
a  fine  not  exceeding  one  hundred  pounds.'' 

The  Anpellant  in  person.— At  the  time 
the  circular  was  sent  there  was  no  election 
pending  for  the  office  of  mayor,  which  did 
not  take  place  till  the  following  November. 
Moreover,  the  circular  is  not  a  bill,  placard 
or  poster  within  the  section. 

Geo,  Elliott  for  the  respondent. — The 
circular  is  in  ordinary  language  a  bill,  and 
it  was  certainly  published.  The  name  of 
the  respondent  had  been  mentioned  as  a 
candidate  for  the  office  of  mayor,  and  there 
was  an  election  pending  within  the  words  of 
the  section.  He  referred  to  Bettesworth  v. 
AUvngham  (1886),  16  Q.  B.  D.  44 ;  50  J.  P. 
56. 

[Lord  Alvebstone,  L.C.J.,  referred  to  the 
Shrewsbury  Case  (1885),  5  T.  L.  R.  160.] 

Lord  Alverstone,  L.C.J.— I  have  had 
some  doubt  in  this  matter,  and  in  my 
opinion  each  case  must  rest  to  a  great 
extent  upon  its  particular  facts.  I  do  not 
think    the   section    contemplates   that   at 
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the  time  of  the  printing,  publishing  or  post- 
ing of  the  bill,  placard  or  poster  that  an 
election  must  have  been  commenced  by 
nomination  or  other  formal  proceedings. 
The  real  mischief  intended  to  be  struck  at 
was  publication  without  a  sufficient  indica- 
tion as  to  who  the  real  author  was.  I  can- 
not think  that  in  this  case  the  time  of  the 
publication  was  outside  the  section,  because 
the  respondent  was  at  that  time  only 
known  as  one  of  the  gentlemen  who  was 
ultimately  coming  forward  at  the  next  elec- 
tion for  mayor.  Looking  at  the  document 
itself,  on  the  face  of  it,  it  is  scarcely  pos- 
sible to  say  that  it  has  no  reference  to  an 
election.  It  is  headed  with  the  name  of  the 
respondent  and  the  words  "  Shall  he  be  our 
new  mayor  ? "  In  my  opinion  it  was  delibe- 
rately prepared  with  reference  to  the  candi- 
dature of  the  respondent  for  the  office  of 
mayor.  I  quite  agree  that  the  line  must  be 
drawn  somewhere,  but  in  this  case  I  do  not 
think  we  ought  to  say  that  the  magistrate 
was  wrong  in  holding  that  this  document 
had  reference  to  a  municipal  election.  The 
next  question  is  whether  it  is  a  bill,  placard 
or  paster.  I  agree  it  is  not  a  poster,  which 
is  something  stuck  up,  but  the  section  also 
deals  with  bills  and  placards^  and  in  my 
opinion  this  circular  is  a  bill.  It  was 
printed  by  order  of  the  appellajit,  and 
printed  with  reference  to  an  election,  and 
the  appeal  must  therefore  be  dismissed  and 
the  conviction  will  stand. 

Wills  and  Kennedy,  J  J.,  concurred. 
Appeal  dismissed. 


Solicitors   for   the 
and  Steele. 
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Panhaus  v.  Brown. 

Dentist— Unregistered  i^erson  asing  title  of 
— One  man  company — The  Dentists 
Act,  1878  (41  k  42  Vict.  c.  33)  s.  3. 

The  appellant^  not  being  a  registered  pej'son 
under  t/ie  Dentists  Act,  1878,  or  a 
legally  qualified  medical  practitioner, 
was  summoned  for  'using  an  addiiumal 
title,  *'  German  Dental  In^titufs,  WeM 
Central  Dental  Institute,  Limited,^ 
imjylying  that  he  has  registered  under 
the  said  Act  or  tvas  specially  qualified 
to  practice  dentistry. 

Held,  that  he  was  rightly  convicted. 

Case  stated  by  a  metropolitan  police  magis- 
trate. 

Three  informations  were  laid  against  the 
appellant  under  the  Dentists  Act,  1878. 
Under  the  first  information  the  appellant 
was  summoned  for  that  he,  not  being  a 
legally  qualified  medical  practitioner,  did  un- 
lawfully take  or  use  an  addition  or  descrip- 
tion, namely,  "German  Dental  Institute, 
West  Central  Dental  Institiite,  Limited, 
60,  Gower  Street,  Bedford  Square,  W.C. 
Consultations  from  10  to  6.  Sundays,  from 
10  to  2.  Fixed  prices.  Artificial  teeth  from 
5«.  upwards  :  gold  stoppings  from  as  low  as 
10«.  6c?.  and  upwards ;  platina  stoppings 
from  7«.  6(f.  upwards ;  silver  stoppings  only 
5«. ;  best  cement  stoppings  only  3«.  M. ; 
cleaning  teeth  from  2».  Qd,  upwards.  Com- 
plete sets  in  gold,  platina,  and  also  crown 
and  bridge  work  at  most  moderate  prices. 
Only  absolutely  apood  and  durable,  under 
guarantee.  All  tne  most  recent  improve- 
ments in  connection  with  dentistry.  Pain- 
less treatment  in  stopping  and  extraction  of 
teeth.  The  same  treatment  for  all,  no  pre- 
ference whatever  shown,"  implying  that  be 
was  registered  under  the  said  Act,  or  that 
he  was  specially  qualified  to  practice 
dentistry.  The  two  other  informations  were 
laid  by  the  respondent  under  the  same  Act 
against  the  appellant  for  that  he  on  Novem- 
ber 24th,  1903,  and  November  26th,  1903, 
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respectively,  at  60,  Gower  Street,  did,  not 
being  then  registered  under  the  Dentists 
Act  1878,  and  not  being  then  a  legally 
qualified  medical  practitioner,  unlawfully 
take  and  use  an  addition  or  description, 
namely,  ''West  Central  Dental  Institute, 
Limited,''  implying  that  he  was  registered 
under  the  said  Ac^  or  that  he  was  specially 

Sualified  to  practice  dentistry,  contrary  to 
iie  form  of  the  statute  in  tluit  case  made 
and  provided.  The  informations  were  heard 
on  December  16th,  1903,  and  on  January  8th, 
1904,  the  learned  mag^istrate  convicted  the 
appellant  on  all  three  informations. 

At  the  hearing  the  following  facts  were 
proved  or  admitted:  "The  West  Central 
Dental  Institute,  Limited,''  was  dulv  regis- 
tered as  a  joint  stock  company  on  January 
5th,  1903,  and  the  appellant  was  the  sole 
director  and  manager  thereof.  The  registered 
address  of  the  company  was  60,  Gower  Street, 
and  on  the  door-plate  of  such  premises  were 
the  words  "  West  Central  Dental  Institute, 
Limited,  Zahnaerztlich^  Institut,"  but  the 
name  of  the  appellant  did  not  appear  either 
on  the  door-plate  or  elsewhere  on  the 
preniises.  The  appellant  was  not  a  specially 
qtialified  person  within  the  meaning  of  the 
Dentists  Act,  1878,  as  amended  by  the 
Medical  Act,  1886,  or  registered  thereunder. 
The  appellant  formed  the  company  because 
he  was  not  a  specially  Qualified  person 
within  the  meaning  of  the  above  Act  The 
object  of  the  company  purported  to  be  to 
carry  on  the  practice  and  promote  the 
adoption  of  advanced  and  scientific  methods 
of  dental  surgery,  to  undertake  tuition  in 
the  methods  of  dental  practice,  and  to 
participate  in  the  profits  arising  from  the 
practice  of  dentistry  by  duly  qualified 
practitioners,  and  to  secure  their  services 
and  acQuire  businesses  for  that  purpose. 
After  tne  formation  of  the  company  the 
appellant  continued  to  practice  dentistry  at 
the  said  premises.  There  was  no  evidence 
that  any  specially  qualified  person  within 
the  meaning  of  the  Dentists  Act,  1878,  as 
amended  by  the  Medical  Act,  or  r^stered 
thereunder  practised  dentistry  at  toe  pre- 
mises. The  receipts  for  money  paid  by 
patients  were  in  the  name  of  "The  West 
Central  Dental  Institute,  Limited,"  and 
initialed  by  the  appeUant  "J. P.,  Managing 
Director." 

On  the  hearing  of  the  first  of  the  above 
informations  the  following  additional  facts 
were  proved  or  admitted  :  That  an  ad- 
vertisement had  been  inserted  by  the 
authority  of  the  appellant  in  the  "  London 
General  Anzieger,"  a  German  newspaper. 
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published  and  havinj;  a  circulation  in 
London.  The  advertisement  was  to  the 
same  effect  as  the  description  already  set 
out.  That  on  the  day  in  question,  to  wit, 
on  November  18th,  a  witness,  one  Charles 
Bryan,  in  consequence  of  the  said  advertise- 
ment, called  at  the  said  premises  and  saw 
the  a)>pellant,  but  upon  the  appellant 
informing  him  in  answer  to  express 
enquiries  that  he  was  not  a  ^lerson  qualified 
to  practice  dentistry  in  this  country,  no 
dental  operation  was  performed j  and  the 
witness  left  the  premises  though  the 
appellant  was  ready  and  willing  to  perform 
such  an  operation. 

On  the  hearing  of  the  second  and  the  third 
of  the  above  informations  it  was  proved  or 
admitted,  in  addition  to  the  aforesaid  facts, 
that  in  consequence  of  the  descriptive 
words  appearing  on  the  door-plate,  to  wit, 
the  words  "  Dental  Institute,  Limited,  West 
Central  Registered  Zahnaei*ztliches  Insti- 
tut,"  a  witness,  one  A.  N.  Robinson,  called 
on  November  24th  and  26th,  at  the  said 
premises  and  dental  operations  were  per- 
formed UDon  him  on  each  of  those  days  by 
the  appellant 

On  the  part  of  the  respondent  it  was  con- 
tended :  That  the  appellant  was  taking  and 
using  a  name  title  addition  or  description 
implying  that  he  John  Panhaus  was  regis- 
ter^ under  that  Act,  or  was  a  person 
specially  qualified  to  practice  dentistry. 

On  the  part  of  the  appellant  it  was 
contended :  (1)  That  the  appellant  had 
not  taken  any  title  either  or  dentist  or 
dental  practitioner  or  any  word  or  des- 
cription whatsoever  implying  that  he  was 
specially  qualified  to  practice  dentistry  or 
tnat  he  was  registered  under  the  Dentists 
Act,  1878,  but  that  if  any  such  word  or 
description  had  been  taken  it  had  been  taken 
by  the  company.  (2)  That  the  words 
"  West  Central  Dental  Institute,  Limited," 
did  not  imply  that  the  appellant  was  a  per- 
son specially  qualified  to  practice  dentistry 
or  that  he  was  registered  under  the  said 
Act.  (3)  That  the  appellant  and  the  com- 
pany were  two  distinct  entities,  and  that  the 
acts  of  one  could  not  be  identified  as  the 
acts  of  the  other,  nor  could  the  title  of  a 
joint  stock  company  be  the  description  of  a 
person.  My  attention  was  called  to  the 
several  reported  caaes  hereinafter  set  out, 
PharTnaceutieal  Society  y.  London  and  Pro- 
vincicU  Supply  A  ssodation  ( 1 88 1 ),  5  App.  Cas. 
867, 46  J.  P.  20  ;  Bayal  College  of  Veterinary 
Surgeons  v.  Bobinsan,  [1892]  1  Q.  B.  557  ; 
.56  J.  P.  313.  The  magistrate  came  to  the 
conclusion  that  the  description  on  the  door- 
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plate  and  in  the  advertisement  implied  that 
the  person  who  in  fact  practised  dentistry  at 
60,  Gower  Street,  was  a  person  specially 
qualified  under  the  Dentists  Act,  1878,  as 
amended  by  the  Medical  Act,  1886,  or 
registered  thereunder,  and  that  such  was  the 
impression  which  would  be  left  on  the  mind 
of  any  ordinary  person  reading  the  adver- 
tisement or  the  words  on  the  door-plate. 
He  was  of  opinion  that  the  appellant  being 
the  only  person  who  actually  practised 
dentistry  on  those  premises,  did  avail 
himself  of,  and  use  the  description  on  the 
door-plate  and  the  description  in  the  ad- 
vertisement implying  that  he  was  a  persrin 
specially  qualified  under  the  Dentists  Act, 
1878,  as  amended  by  the  Medical  Act,  1886. 
or  roistered  thereunder,  and  he  convicted 
the  appellant  on  each  of  the  three  informa- 
tions. 

H,  Avonfy  K.C.  (with  him  H.  Brandon), 
for  the  appellant. — There  ought  to  have 
been  no  conviction  in  this  case.  The  appell- 
ant has  not  himself  taken  the  title  of 
"  dentist "  or  "  dental  practitioner  "  or  any 
word  or  description  implying  he  is  specially 
qualified.  The  company,  the  "  West  Central 
Dental  Institute,  Limited,"  is  quite  a 
distinct  entity  from  the  appellant.  In  the 
case  of  the  Boyal  College  of  Veterinary 
Surgeons  v.  Bobinson,  [1892]  1  Q.  B.  657  : 
66  J.  P.  313,  the  use  of  the  word  "veterinary** 
implied)  a  qualification  ;  that  is  not  so  ^ith  a 
dental  institute.  There  is  no  statute  to 
prevent  a  man  practising  as  a  dentist  pro- 
vided he  does  not  hold  himself  out  as  a 
"  dentist "  or  a  person  specially  qualified  to 
practice  dentistry.  The  mere  performance 
of  dental  operations  is  not  a  breach  of  the 
law.  The  Dentists  Act,  1878  (41  &  42  Vict, 
c.  33),  8. 3,  provides :  From  and  after  August 
1st,  1879,  "A  person  shall  not  be  entitled  to 
take  or  use  the  name  or  title  of  *  dentist' 
(either  alone  orin  combination  with  any  other 
word  or  words)  or  of  *  dental  practitioner '  or 
any  name,  title,  addition,  or  description  imply- 
ing that  he  is  registered  under  this  Act  or  that 
he  is  a  person  specially  qualified  to  practice 
dentistry,  unless  he  is  registered  under  this 
Act. 

"Any  person  who  after  August  Ist,  1879, 
not  being  registered  under  this  Act,  takes 
or  uses  any  such  name,  title,  addition,  or 
description  as  aforesaid,  shall  be  liable,  on 
summary  conviction,  to  a  fine  not  exceeding 
£20 :  Provided,  that  nothing  in  this  section 
shall  apply  to  legally  qualified  medical 
practitioners." 

B,  W,  Turner^  for  the  respondent,  was 
not  called  on. 
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Lord  Alveestone,  C-J.—The  appellant 
in  this  case  himself  inserts  the  advertisement. 
He  does  not  put  his  own  name,  but  he  calls 
himself  the  "  German  Dental  Institute,  60, 
Gower  Street,"  and  states  when  consultations 
may  be  had  and  gives  a  number  of  des- 
criptions which,  if  they  applied  to  an 
individual,  would  unquestionably  be  suf- 
ficient to  indicate  or  to  imply  tliat  he  was 
a  person  specially  qualified  to  practice 
dentistry.  But  Mr.  Avory  contends  that 
because  there  is  also  on  the  notice  "  West 
Central  Dental  Institute,  Limited,"  and 
because  no  name  is  mentioned,  it  is  not  the 
same  thing  as  if  he  simply  put  up  "  dentist " 
on  the  door  and  that  he  does  not  come 
within  the  Act.  I  am  clearly  of  opinion 
that  the  magistrate  has  come  to  the  only 
conclu.sion  that  he  could  come  to,  and  that 
there  is  abundant  description  to  infringe 
the  Dentists  Act,  1878. 

Wills,  J.— I  agree. 

Kennedy,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  T.  R.  Frost. 
Solicitors  for  the  respondent :   Bowman 
and  Curtis-Hayward. 
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PROBATE,    DIVORCE    AND    ADMIRALTY 
DIVISION. 


March  1,  1904. 
(Before  Jeune,  P.,  and  Barnes,  J.) 

Frowd  v.  Frowd. 

Husband  and  wife— Summary  separation  — 
Desertion  —  Meaning  of  —  Reasonable 
ground  for  refusing  to  cohabit— >  o 
actual  adulterv — Matrimonial  Causes 
Act,  1857  (20  &'21  Vict.  c.  85),  ss.  27,  31 
—  Summary  Jurisdiction  (Married 
Women)  Act,  1895  (58  &  59  Vict  c.  39), 
ss.  4,  5  (a). 

The  word  ^^ desertion^  in  s,  4  of  the  Sum- 
mar^/  JurisdiHion  {Married  Women) 
Actf  1895,  has  the  same  meaning  as  in 
the  Ma^monial  Causes  Act,  1857,  i.e., 
it  does  not  mean  refusal  to  coha/rif 
simpliciter,  but  refusal  to  cohabit  with- 
out reasonable  cause. 

There/ore,  where,  on  an  application  hy  a 
wife  for  a  se/xiration  order  on  the 
ground  of  desertion,  it  was  admitted 
that  she  had  not  committed  adultery. 

Held,  nevertheless,  that  the  husband  was 
entitled  to  cross-examine  her  to  show 
that  her  conduct  justified  him  in  re- 
Jtising  to  cohabit. 

This  was  an  anpeal  by  a  husband  against 
a  separation  ana  maintenance  order  made 
upon  him  by  justices  on  the  application  of 
his  wife,  who  alleged  that  he  haa  *'  deserted  " 
her  within  the  meaning  of  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895. 
The  material  facts  were  as  follows  : 

In  February,  1902,  the  wife  confessed  to 
adultery  with  one  D.,  and  was  foi^given. 

In  July,  1902,  she  remained  out  all  night, 
whereupon  the  husband  taxed  her  with 
having  committed  adultery  with  one  W., 
and  treated  her  so  harshly  that  she  left  the 
house.  She  then  took  out  a  summons  for 
desertion,  which  was,  however,  dropped 
owing  to  the  institution  of  divorce  pro- 
ceedings. 

Before  the  hearing  of  the  divorce  suit  a 
large  number  of  questionable  letters  and 
verses  written  by  her  to  D.  since  February 
were  discovered,  but  the  jury  found  that 
she  had  not  committed  adultery  with  W. 
She  thereupon  s^ked  her  husband  to  take 
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her  back,  and  upon  his  refusal  issued  the 
present  summons. 

Upon  the  hearing  of  the  summons,  the 
facts  as  to  her  leaving  the  house  in  July, 
1902,  were  proved,  and  the  justices,  being 
of  opinion  that  nothing  short  of  actual 
adultery  uncondoned  could  exonerate  the 
husband  from  his  liability  to  maintain  her, 
refused  to  allow  cross-examination  or  admit 
evidence  as  to  her  conduct  in  general.  The 
husband  now  appealed  from  their  order. 

Le  Ba8,  for  the  appellant— The  justices 
should  have  admittea  the  evidence.  "  De- 
sertion "  means  desertion  without  reasonable 
cause  (Yeatman  v.  Yeatman  (1868),  L.  R. 
1  R  &  M.  489  ;  OldT(yyd  v.  Oldroyd,  [1896] 
P.  175  'WoMell  v.  Wassell  (1899J,  68  L.  J.  P. 
127).  Even  if  there  was  not  sufficient  caui^e 
in  July,  1902,  for  the  husband  turning  his 
wife  away,  the  knowledge  subsequently 
from  the  letters  might  be  sufficient  to 
justify  him  in  not  taking  her  back. 

[He  was  stopped  by  the  court.] 

J.  A.  Slater,  for  the  respondent.— The 
Act  of  1895  deliberately  omits  the  words 
1^  without  reasonable  cause,''  which  occur 
in  the  Matrimonial  Causes  Act,  1857. 
Actual  adultery  is  the  only  excuse  justify- 
ing a  refusal  to  cohabit  for  the  purposes  of 
the  Act  of  1895  (see  s.  6).  If  the  words  "  with- 
out reasonable  cause  "  are  to  be  read  into  s.  4 
the  provision  in  s.  6  is  superfluous. 

Jeune,  p.— This  appeal  must  be  allowed, 
and  the  case  remitted  to  the  justices  for 
them  to  hear  the  evidence  rejected.  The 
matter  turns  upon  the  meaning  of  the  word 
"  desertion  "  in  s.  4  of  the  Act  of  1895.  For 
the  appellant  it  is  contended  that  the  word 
is  there  used  with  the  same  meaning  as  it 
has  acouired  in  all  proceedings  in  this 
court.  The  wife,  on  the  other  hand,  con- 
tends that  it  has  a  different  meaning.  I 
have  always  felt  that  the  expressions 
"desertion  without  'reasonable  excuse,'  or 
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*ju8t  cause,'  or  *good  cause,'"  are  some- 
what loose  and  inaccurate.  "Desertion" 
means  the  cessation  of  cohabitation,  brought 
about  by  the  fault  or  act  of  one  of  the 
parties.  Therefore  the  conduct  of  the 
parties  must  be  considered,  and  if  there 
IS  good  cause  or  reasonable  excuse,  there  is 
in  truth  no  desertion.  The  cases  cited  by 
Mr.  Le  Bas  fuljy  bear  out  this  view ;  and  it 
is  in  my  opinion  absurd  to  suggest  that 
there  is  a  distinction  between  the  Acts  of 
1857  and  1895.  Upon  the  further  i)oint— 
desertion  is  a  contmuing  offence.  It  may 
commence  on  a  certain  date,  and  after- 
wards the  husband  may  discover  other 
facts ;  then,  whatever  were  the  original 
reasons  for  the  separation,  his  subsequent 
knowledge  may  place  his  conduct  in  a 
different  light,  in  the  present  case  the 
husband  discovered  certain  letters  after  the 
original  separation  ;  these  letters  and  other 
facts  he  wished  to  lay  before  the  justices  as 
justifying  his  refuMJ  to  live  with  his 
wife.  The  justices  declined  to  hear  any 
evidence  on  the  subject,  being  of  opinion 
that,  when  once  desertion  was  established, 
nothing  short  of  actual  adultery  could  form 
an  answer  to  the  wife's  complaint.  In  that 
view  they  were,  in  my  opinion,  wrong ;  and 
they  ought  t<i  have  heard  the  evidence  for 
what  it  was  worth.  Of  course,  even  after 
hearing  it,  they  may  come  to  the  aanie  con- 
clusion, viz.,  that  the  husband  has  in  fact 
been  guilty  of  desertion.  On  that  point,  of 
course,  I  express  no  opinion  ;  indeed,  I 
have  not  tobA  the  letters  in  question.  The 
case  must  be  remitted. 


Barnes,  J.,  agreed. 


Appeal  allowed. 


Solicitors  for  appellant:  Ford,  Lloyd  k 
Co.,  for  Hillman  and  Burt,  Eastbourne. 

Solicitor  for  respondent :  F.  W.  A.  Cush- 
man. 


2  F 


Digitized  by 


Qpogi^ 


\ 


{ 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


PART  IV -VOL.  IX. 


OCTOBEB-DECEMBEB. 


Rex  V,  Recorder  op  Bath. 
68  J.  P.  «38. 

KING'S  BENCH  DIVISION. 


May  13,  1904. 

Rex  V,  Recorder  of  Bath. 

Licensing  Acts— Ap[)eal  against  order  of 
borough  justices  granting  renewal  con- 
ditionally on  alterations  being  made- 
Jurisdiction  of  Recorder  to  entertain — 
Alehouse  Act,  1828  (9  Geo.  4,  c.  61),  s.  27, 
—Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
a.  11  (4). 

The  owner  of  a  fully-licensed  public-kouse 
in  the  city  of  Bath  ajyplied  to  the 
borough  justices  at  the  annual  licensing 
sessions  for  the  renewal  of  tlie  license. 
The  Jtistices  granted  the  renewal  of 
the  license  stibject  to  certain  alterations 
to  be  made  in  the  liceiised  /rremises 
under  the  powers  confetTed  on  them 
bi/  the  Licensina  Act,  1902  (2  Edw.  7, 
c.  28)  «.  11  (4).  The  oumer  ajtpealed  to 
the  Quarter  Sessions  for  the  city  of  Bath 
and  the  Recorder  refused  to  entertain 
t/ie  artpeal.  Uinm  a  ride  nisi  for  a 
manaamus  that  the  Recorder  should 
hear  and  determine  it, 

Held  (Kennedy,  J.,  dissentiente),  that  the 
ajJj^eal  lav  to  the  Recorder  under  s,  27 
of  the  Alehouse  Act,  1828,  and  not  to 
the  Quarter  Sessions  for  the  county. 

Rule  nisi  for  a  mandamus  calling  upon 
the  learned  Recorder  of  the  city  of  Bath  to 
show  cause  why  he  should  not  hear  and 
determine  an  api)eal  by  one  C.  S.  McCoombe 
against  an  order  of  certain  licensing  justices 
for  that  city  made  on  February  29th,  1904, 
whereby  it  was  ordered  that  McCoombe 
should  make  certain  structural  alterations 
in  that  part  of  his  premises  where  intoxi- 
cating liquor  W6US  sold. 

The  question  raised  by  the  rule  was 
whether  an  appeal  against  an  order  made 
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by  borough  justices  under  s.  11  (4),  of  the 
Licensing  Act,  1902,  lies  to  the  Recorder  or 
to  the  county  quarter  sessions.  It  appeared 
from  the  affidavits  that  McCoombe,  the 
owner  and  licensee  of  a  fully-licensed  public- 
house  known  as  the  Crystal  Palace,  in  the 
city  of  Bath,  applied  on  February  4th,  1904, 
to  the  licensing  justices  at  the  annual 
licensing  sessions  for  the  city  of  Bath,  for  a 
renewal  of  the  license  in  respect  of  his 
premises.  The  application  was  on  that  day 
adiourned  until  the  adjourned  sessions  to  be 
held  on  February  19th,  and  the  applicant 
was  required  to  appear  in  person  and  to 
produce  plans  of  his  premises.  On  February 
19th  there  was  a  further  adjournment  to 
February  29th,  when  the  magistrates  granted 
the  renewal  of  the  license  and  on  the  same 
day  made  an  order  directing  that  a  door  at 
the  rear  of  the  premises  be  closed  and  that 
the  doorway  and  passage  leading  therefrom 
should  not  be  used  for  customers. 
McCoombe  being  dissatisfied  with  that 
order,  gave  notice  of  his  intention  to  appeal 
to  the  quarter  sessions  for  the  city  of  Bath  to 
beheld  on  April  13tb,  1904.  Upon  the  case 
being  called  on  on  that  day  the  learned 
Recorder  refused  to  hear  the  appeal,  on  the 
ground  that  he  had  no  jurisdiction  to  hear 
an  appeal  from  the  order  of  licensing  iustices 
and  that  such  an  appeal  would  only  lie  to 
the  quarter  sessions  for  the  county. 

In  moving  for  the  rule  nisi  for  a  manda- 
mus calling  upon  the  Recorder  to  hear  the 
appeal,  it  was  contended  that  s.  1 1  (4)  of 
the  Licensing  Act,  1902,  provided  that  an 
appeal  against  an  order  made  by  borough 
justices  under  the  provisions  of  that  section 
would  lie  to  the  Recorder.  Section  11  (4)  of 
the  Licensing  Act,  1902,  provides  :  "  On  any 
application  for  the  renewal  of  a  license  for 
the  sale  by  retail  of  intoxicating  liquors  to 
be  consumed  on  the  premises,  the  licensing 
justices  may  require  a  plan  of  the  premises 
to  be  produced  before  them  and  to  be  de- 
posited with  their  clerk,  and,  on  renewing 
any  such  license,  they  may  by  order  direct 
that,  within  a  time  fixed  by  the  order,  such 
alterations  as  they  think  reasonably  neces- 
sary to  secure  the  proper  conduct  of  the 
business  shall  be  made  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold 
or  consumed,  but  any  such  order  shall  be 
subject  to  an  appeal  to  a  court  of  quarter 
sessions,  as  provided  by  the  Alehouse  Act, 
1828.  .  .  .  If  the  licensed  person  makes 
default  in  complying  with  any  such  order, 
he  shall,  on  summary  conviction,  be  liable 
to  a  fine  not  exceeding  twenty  shillings  for 
every  day  during  which  the  default  con- 
tinues."   By  8.  27  of  the  Alehouse   Act, 

Digitized  b' 


f^oogle 


THE   JUSTICE   OF   THE   PEACE. 


Rex  v.  Recorder  of  Bath. 

1828:  "Any  person  who  shall  think  him- 
self aggrieved  oy  any  act  of  any  justice  done 
in  or  concerning  the  execution  of  this  Act 
may  appeal  a/;ainst  such  act  to  the  next 
general  or  quarter  sessions  of  the  peace 
holden  for  the  county  or  place  wherein 
the  cause  of  such  complaint  shall  have 
arisen.    .    .    ." 

J.  A.  Sivwn  shewed  cause.  The  decision 
of  the  learned  Recorder  that  he  had  no 
jurisdiction  to  entertain  the  appeal  was 
right.  The  appeal  in  this  case  lies  only  to 
the  quarter  sessions  for  the  county.  An 
appeal  against  a  refusal  to  transfer  or 
renew  a  license  does  not  lie  to  the  Recorder. 
He  referred  to  R,  v.  Deane  (1841),  2  Q.  B. 
96,  and  E,  v.  Cockbum  (1854),  4  El.  k  Bl. 
265.  By  s.  165  of  the  Municipal  Corpora- 
tions Act,  1882  (45  k  46  Vict.  c.  50),  it  was 
enacted  that  a  Recorder  should  not  grant 
any  license  or  authority  to  any  person  to 
kee]>  an  inn,  alehouse  or  victualling  house, 
to  sell  exciseable  liquors  by  retail.  The 
Licensing  Act,  1902,  is  to  be  construed  as 
one  with  the  Licensing  Act,  1872.  An  order 
made  under  s.  11  (4),  of  the  Licensing  Act, 
1902,  is  in  substance  a  condition  attached  to 
the  renewal  of  a  license.  It  begins  by 
saying  "On  any  application  for  the  renewal 
of  a  license."  That  is  the  view  taken  of  an 
order  under  that  section  by  the  Master  of 
THE  Rolls  in  Btvshell  v.  Hammond^  [1904] 
2  K.  B.  563.  He  says  |' subs.  (4)  is  a 
provision  enabling  the  justices  to  impose  as 
a  condition  to  granting  the  renewal  of  a 
license  that  which  under  sub-s.  (2)  they 
might  order  to  be  done  in  a  case  where 
there  was  a  license  subsisting."  It  would  be 
a  remarkable  fact  if  the  Recorder  while  he 
had  no  power  to  hear  an  appeal  against 
a  renewal  could  still  hear  an  appeal 
against  an  order  which  was  a  condition  of 
the  renewal  being  granted. 

FooUy  K.C.,  and  i>.  Metcalfe,  m  support  of 
the  rule.  In  a  popular  sense  it  may  be  true 
that  an  order  oi  the  magistrates  under 
8.  11  (4)  of  the  Licensing  Act,  1902,  is  a 
condition  of  the  renewal,  but  legally  it  is 
not  so.  The  order  here  is  to  close  a  cer- 
tain back  passage  and  entrance  to  the 
licensed  premises.  Supposing  the  license- 
holder  had  not  complied  with  the  condition 
he  would  not  have  forfeited  his  license, 
nor  could  he  have  been  prosecuted  for 
selling  drink  upon  unlicensed  premises,  as 
would  have  been  the  case  if  the  order  had 
been  in  a  legal  sense  a  condition  of  the 
renewal.  The  words  in  s.  11  (4)  "  On  any 
application  for  the  renewal  of  a  license," 
inaicate  merely  the  time  and  occasion  on 
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which  the  justices  may  make  the  order. 
If  this  order  is  not  a  renewal  of  the  license 
then  the  appeal  lies  to  the  Recorder  under 
s.  27  of  the  Alehouse  Act,  1828.  Unless 
it  can  be  said  this  is  an  appeal  a^^nst 
an  order  to  grant,  renew  or  transfer  a  license 
this  appeal  must  go  to  the  Recorder : 
R,  V.  Cockbum  (ante).  An  appeal  against  a 
penalty  imposed  for  not  complying  with  an 
order  under  this  section  would  lie  to  the 
Recorder.  He  also  referred  to  Botdter  v. 
Kent  JJ.,  [1897]  A.  C.  561 ;  61  J.  P.  532. 

Kennedy,  J. — In  this  case  I  regret  that 
I  have  the  misfortune  to  differ  from  the 
conclusion  at  which  my  lord  and  my  brother 
Wills  have  arrived,  and  so  I  will  shortly 
state  the  reasons  why  I  am  unable  to  take 
the  same  view  of  the  question  that  has  been 
urged  before  us  by  Mr.  Foote,  My  reason 
wrongly  or  rightly  is  that  since  the  passing 
of  the  Municipal  Corporations  Act,  1882, 
recorders  have  not  to  deal  with  any 
questions  of  discretion  which  involve  the 
granting  or  withholding  of  a  license.  It  was 
considered  by  the  1egi.slature  that  it  was  ex- 
pedient that  recorders  should  not  have  that 
power,  and  in  fact  all  such  appeals  with 
regard  to  matters  of  administration  and 
discretion  have  been  sent  to  the  justices  of 
the  county  assembled  in  quarter  sessions. 
It  is  true  that  the  Recorder  might  still  have 
to  deal  with  cases  which  affected  persons 
who  use  or  keep  licensed  premises  with 
regard  to  breaches  of  the  law.  But  the 
matter  with  which  we  are  now  concerned 
is  not  an  appeal  with  regard  to  a  breach  of 
the  law,  but  is  in  effect  an  appeal  with  re- 
gard to  a  grant  or  renewal  of  a  license  and 
nothing  else.  It  has  been  pointed  out  that 
the  grant  of  a  certificate  for  a  license  and 
the  making  of  the  order  for  closing  the  door 
in  question  are  two  distinct  and  separate 
orders,  but  I  can  see  nothing  in  the  section 
which  can  prevent  the  licensing  jiistices 
from  ([ranting  a  renewal  of  a  license 
embodying  in  the  order  of  renewal  an  order 
for  certain  alterations  to  be  made  on  the 
premises.  In  such  a  case  I  do  not  hesitate 
to  say  that  an  appeal  would  lie  to  county 
quarter  sessions  and  not  to  the  Recorder. 
The  making  of  an  order  under  this  section 
is  in  the  nature  of  an  administrative  act 
done  by  licensing  justices.  I  do  not  think 
I  am  entitled  to  reverse,  unle&s  the  sec- 
tion is  clear  upon  the  point,  a  practice  that 
has  been  acted  ui)on  for  so  many  years 
and  to  say  that  for  the  first  time  on  a 
pure  question  of  administration  an  appeal 
will  lie  to  the  Recorder,  namely  a  question 
as  to  that  which  the  licensing  justices  might 
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think  fit  to  order  and  to  be  done  on  an 
application  for  the  renewal  of  a  license. 
I  do  not  think  it  can  depend  upon  the 
circumstance  that  the  justices  in  such 
cases  make  two  orders  instead  of  one.  It 
is  true  that  this  is  not  an  order  made  as 
a  condition  of  granting  a  license,  but  it  is  in 
effect  the  granting  of  a  license  ui)on  terms, 
and  if  the  justices  found  that  tneir  order 
wa.s  not  carried  out  they  would  doubtless 
refuse  to  renew  the  license  the  following 
year.  When  there  has  been  a  long-estab- 
lished practice  that  an  anpeal  a^inst  an 
administrative  order  should  not  he  to  the 
llecr)rder,  and  the  section  does  not  com|)el 
it,  it  seems  to  me  that  the  argument  of  Mr. 
Simon  in  this  case  ought  to  succeed,  and 
I  have  therefore  come  to  the  conclusion 
that  this  rule  ought  not  to  be  made  absolute. 

Wills,  J.— I  regret  that  in  this  case  I  am 
unable  to  come  to  the  same  conclusion  as 
my  brother  Kennedy.  In  my  opinion  the 
words  "  on  any  application  for  the  renewal " 
in  the  Licensing  Act,  1902,  s.  11  (4),  merely 
indicate  the  occasion  on  which  the  justices 
may  make  an  order  such  as  the  one  in  this 
case.  It  seems  to  me  that  the  certificate 
for  a  license,  which  is  the  preliminary  thing, 
has  never  been  treated  or  described  as  an 
"  order,"  and  it  is  a  mistake  to  think  that 
the  two  things  may  be  treated  as  one.  The 
matter  does  not  admit  of  very  much  argu- 
ment. I  have  felt  the  force  of  much  of 
what  has  been  said  by  my  brother  Kennedy, 
but  I  cannot  help  thinking  his  argument 
has  been  addressed  rather  to  the  iK)licy  of 
the  law  than  the  language  of  the  section. 
At  the  time  when  the  statute  of  1902  was 
passed  it  was  a  common  thing  for  justices 
to  grant  a  license  on  an  undertaking  which 
they  had  no  right  to  ask  for,  but  the  pro- 
cedure was  effective  as,  unless  the  under- 
taking was  carried  out,  thejr  could  refuse  to 
renew  the  license  the  following  year.  What 
the  Licensing  Act,  1902,  has  done  is  to  sub- 
stitute for  that  a  power  to  the  justices  to 
make  an  order  when  they  granted  a  renewal 
and  to  impose  a  ^nalty  for  disobedience  to 
such  order.  I  think  this  legislation  super- 
sedes the  prohibition  in  the  Municipal 
Corporations  Act,  1882.  I  think  the  order 
is  quite  distinct  from  the  renewal  of  the 
license,  and  that  the  legislature  has  really 
said  that  the  appeal  from  the  order  should 
lie  to  the  Recorder.  I  am  clearly  of  the 
opinion  that  this  is  not  a  case  in  which  it 
can  be  said  that  success  on  appeal  would  in 
effect  confer  a  jurisdiction  on  the  Recorder 
to  grant,  renew  or  transfer  a  license  since 
the  license  and  the  order  are  distinct  from 
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one  another.  If  the  order  was  not  complied 
with  the  license  is  not  ijyso  facto  revoked, 
and  if  a  sale  under  such  circumstances  took 
place  it  cannot  be  contended  it  was  a  sale 
on  unlicensed  premises.  In  my  opinion 
this  rule  should  be  made  absolute. 

Alverstone,  L.C.J.— I  also  regret  to 
differ  from  my  brother  Kennedy.  I  thought 
Mr.  Sirtion  was  right  until  I  heard  the  argu- 
ment of  Mr.  FooU,  who  satisfied  me  that  the 
Recorder  had  come  to  a  wrong  decision.  If 
I  thought  that  s.  11  (4)  of  the  Licensing  Act, 
1902,  provided  for  the  renewal  of  a  license 
on  terms  or  conditions  I  should  have  con- 
curred in  the  judgnrient  of  my  brother 
Kennedy.  On  looking  at  the  previous 
section  I  think  the  words  "on  any  appli- 
cation for  the  renewal  of  a  license  are 
merely  an  indication  of  the  time  and 
occasion  of  making  the  order,  and  do  not 
make  the  order  a  condition  of  the  renewal 
of  the  license.  It  is  agreed,  I  think,  that 
the  licensing  justices  had  first  issued  the 
certificate  for  the  license,  and  if  that  is 
so,  I  think  it  is  impossible  to  contend 
that  by  subsequently  making  the  order  the 
license  was  granted  conditionally.  Section  27 
of  the  Alehouse  Act,  1828,  gives  an  appeal 
to  quarter  sessions  apart  from  the  Recorder. 
The  prohibition  of  an  appeal  going  to  the 
Recorder  extends  only  to  matters  involving 
the  grant  or  renewal  of  a  license.  The  order 
in  this  case  is  to  be  au]>ealed  against  as  if  it 
were  an  order  referrea  to  by  s.  27  of  the  Ale- 
house Act,  1828,  and  can  therefore  go  to 
quarter  se.ssions  or  the  Recorder.  In  my 
opinion  s.  11  (4)  of  the  Licensing  Act,  1902, 
contemplates  an  order  and  not  a  renewal  of 
a  license.  If  what  is  done  under  the  section 
is  a  renewal  of  a  license  on  a  condition  I 
agree  that  in  that  case  the  appeal  would  be 
against  the  renewal  of  a  license  and  should 
go  to  quarter  sessions.  I  think  the  legisla- 
ture has  taken  it  out  of  the  category  of  a 
renewal  and  has  in  terms  created  tnc  power 
to  make  an  order  with  penalties  for  dis- 
obedience to  it,  and  the  appeal  against  such 
order  may  be  to  the  Recorder.  I  think 
therefore  this  rule  must  be  made  absolute. 

Rule  absolute. 

Solicitors  for  the  applicant:  Woodcock, 
Ryland  and  Parker,  for  J.  Wall,  Bath. 

Solicitors  for  the  respondent :  Gribble, 
Oddie,  Sinclair  and  Johnson,  for  E.  N. 
Fuller,  Bath. 
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May  16,  1904. 

Stae  Tea  Co.  v.  Whitworth. 

Merchandise  marks — False  trade  description 
— Sale  of  tea — "Quarter  pound  cross 
weight"— Tea  and  paper  weighed  to- 
gether— Ticket  placed  in  packet  with 
tea— Printing  on  ticket— Merchandise 
Marks  Act,  1887  (50  &  51  Vict.  c.  28), 
s.2(l)(d). 

The  respondent  bought  jrom  the  apjyellants^ 
wno  were  tea  merchants,  one  quarter 
jwund  of  tea.  The  packet  vhis  already 
tvrapyjea  in  stiver  paper  and  tied  up 
ttnth  string.  The  shopman  put  a  ticket 
under  the  string,  torapped  the  whole 
parcel  in  brown  paper,  and  delivered  it 
to  the  respondent.  On  the  silver  paper 
was  printed  the  words  "  Star  Tea  (JoJs 
blend,  quarter  pound  gross  weifht,^* 
On  one  side  of  the  ticket  was  printed 
''Star  Tea  Co,  Ld,  i  lb,  2/8  tea  ticket. 
22  Park  St,,  Walsall  1.  1986,"  and  cm 
the  other  side  a  notice  to  the  effect  that 
every  purchaser  of  quarter  pound  of  tea 
and  uptvards  was  given  soma  useful 
article  or  check,  in  exchange  for  a  num- 
ber of  which  a  valuable  present  would 
be  given  by  the  appellants.  The  respon- 
dent was  not  shoum  the  silver  paper, 
nor  wa^  it  handed  to  him  to  read  before 
it  UHU  wrapped  in  broum  pajyer,  nor 
was  his  attention  called  to  tne  words 
printed  on  it.  There  were  only  2^^  ounces 
of  tea  in  the  packet. 

Held,  that  the  ticket  constituted  a  false  trade 
description  within  the  meaning  of  the 
Merchandise  Marks  Act,  1887,«.  2  (1)  {d). 

Case  stated  by  justices  in  and  for  the 
borough  of  Walsall. 

At  a  court  of  summary  jurisdiction  held 
in  the  borough  of  Walsall  on  January  22nd, 
1904,  an  information  preferred  by  John 
Whitworth  (hereinafter  called  the  res^n- 
dent)  against  the  Star  Tea  Co.,  Limited 
(hereinafter  called  the  appellants),  under 
s.  1  (2)  of  the  Merchandise  Marks  Act, 
1887  (50  &  61  Vict.  c.  28),  charging  that 
the  said  Star  Tea  Co..  Limited,  on  Janu- 
ary 5th,  1904,  at  the  borough  of  Walsall, 
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unlawfully  did  sell  to  the  said  John  Whit- 
worth a  certain  packet  of  tea,  to  which 
was  applied  a  false  trade  description,  viz., 
that  the  said  packet  of  tea  contained  a 

auarter  pound  weieht  of  tea,  contrary  to 
le  provisions  of  the  Merchandise  Marks 
Act,  1887. 

At  the  hearing  of  the  said  information  the 
following  facts  were  proved  or  admitted : 

The  appellants  are  tea  merchants,  and 
carry  on  Dusiness  at,  amongst  other  places, 
22,  Park  Street,  in  the  borough  of  Walsall, 
in  the  county  of  Stafford,  their  reginterea 
office  being  at  Nos.  292  to  314,  Old  Street, 
in  the  city  of  London.  The  respondent  is 
an  inspector  of  weights  and  measures  for  the 
said  borough. 

On  January  5th.  1904,  the  respondent 
went  into  the  appellants'  shop  at  Walsall. 
He  asked  to  be  supplied  with  a  quarter  of  a 
pound  of  tea.  He  was  told  there  were  two 
prices,  viz.,  ^d.  and  8d,  He  said  he  would 
take  a  quarter  of  a  pound  at  8d.  The  shop 
assistant  thereupon  took  fram  a  shelf  a 
packet  of  tea  already  folded  and  tied  up 
with  string,  inserted  under  the  strinjg  a 
small  ticket,  and  wrapping  the  whole  in  a 
brown  paper  so  delivered  it  to  the  respon- 
dent The  wrapper  in  which  the  tea  was 
contained  consisted  of  a  piece  of  lead  or 
silver  paper,  on  which  was  printed  "  The 
Star  Tea  Co.'s  special  blend,  and  in  small 
type  "Quarter  pound  ^ross  weight"  An 
exactly  similar  wrapper  is  markecT  "  A,"  and 
forms  i>art  of  this  case.  On  one  side  of  the 
ticket  inserted  was  printed  the  following: 
"Star  Tea  Co.  Ld.  Quarter  pound  2/8  tea 
ticket.  22  Park  Street,  Walsall  1.  1986," 
and  on  the  other  side  a  notice  to  the  effect 
that  everv  purchaser  of  tea  from  quarter 
pound  and  upwards  was  given  some  useful 
article  or  check,  and  that  bv  saving  a  num- 
ber of  these  checks  a  valuable  present  would 
be  given  in  exchange.  An  exactly  similar 
ticket  is  marked  "B,"and  forms  part  of  this 
case.  The  respondent  was  not  shown  the 
silver  or  lead  paper  wrapping.  i.e,,  the 
wrapper  in  question^  nor  was  it  handed  to 
him  to  read  before  it  was  wrapped  in  the 
brown  i^aper  and  delivered  to  him,  nor  was 
his  attention  called  to  the  words  printed 
on  it. 

The  respondent  weighed  the  packet  of  tea 
which  he  purchased  at  the  appellants'  shop 
as  hereinbefore  stated,  and  found  that  it 
contained  less  than  a  quarter  of  a  pound  of 
tea,  to  wit,  3|  ounces  only  of  tea,  and  that 
with  the  paper  wrapper  on  which  the  words 
"  The  Star  Tea  Co.'s  special  blend— Quarter 
pound  gross  weight"  were  printed  the  packet 
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weighed  five  or  six  grains  more  than  a 
quarter  of  a  pound. 

The  respondent  before  asking  to  be  sup- 
plied with  the  quarter  pound  of  tea  had 
seen  in  a  different  part  of  the  shop  a 
quantity  of  tea  whicn  was  being  weighed 
and  placed  in  wrappers  apparently  similar 
to  the  wrapper  "A,"  and  it  was  admitted  that 
respondent  knew  that  the  words  "Star  Tea 
Co.  Ld.  i  lb.  gross  weight "  were  printed 
on  tea  wrappers  of  the  appellants* :  but  his 
attention  haa  not  been  called  by  the  appel- 
lants to  these  words.  And  as  a  fact  the 
respondent  did  not  see  the  words  printed  on 
the  packet  actually  delivered  to  him  until 
the  purchase  had  been  completed  and  he 
had  taken  it  from  the  brown  paper  in  which 
it  had  been  supplied.  The  respondent  knew 
that  gross  weight  included  the  weight  of  the 
silver  or  lead  p&fier  in  which  the  tea  was 
wrapi>ed  and  that  it  was  the  custom  of  the 
majority  in  the  trade  to  weigh  the  paper 
witn  the  tea. 

It  was  admitted  by  the  appellants  at  the 
hearing  before  us  that  they  issued  and  dis- 
tribute in  the  said  borough  of  Walmll 
handbills  describing  and  enumerating  the 
presents  given  by  them  "with  quarter  pound 
of  tea."  Exactly  similar  handbills  are 
marked  respectively  "C"  and  "D,"  and  form 
part  of  this  case. 

The  appellants  also  at  the  said  hearing 
admitted  that  the^r  had  placed  in  the  win- 
dow of  their  said  shop  printed  labels 
attached  to  the  presents  given  away  bv 
them  with  a  quarter  of  a  pound  of  tea,  such 
labels  bearing  the  words  "  Given  with  i^  lb. 
of  tea."  An  exactly  similar  label  is  marked 
"  E,"  and  forms  part  of  this  case. 

It  was  contended  on  behalf  of  the  respon- 
dent that  the  ticket  which  the  appellants' 
manager  placed  under  the  string  tied  round 
the  packet  of  tea  as  hereinbefore  stated  (and 
also  the  said  handbills  and  label)  constituted 
a  false  trade  description  within  the  meaning 
of  the  Merchandise  Marks  Act,  1887. 

It  was  contended  on  behalf  of  the  api)el- 
lants  that  the  ticket  and  the  said  handbills 
and  label  were  not  a  trade  description 
within  the  meaning  of  the  Act,  nor  were  they 
applied  to  the  packet  of  tea  within  the  mean- 
ing of  the  Act,  nor  were  they  false,  and  that 
if  they  were  trade  descriptions  they  must  be 
read  with  the  words  "  Quarter  pound  gross 
weight"  printed  on  the  packet  of  tea,  and 
this  being  so,  there  was  no  false  trade 
description  within  the  meaning  of  the  Act. 

We  held  that  the  ticket  did  constitute  a 
false  trade  description  within  the  meaning 
of  the  Act,  and  convicted  the  apiiellants. 
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The  question  for  the  opinion  of  the  court 
is  whether,  upon  the  facts  stated,  we  were 
right  in  law  in  convicting  the  appellants  of 
the  offence  charged. 

If  the  court  should  answer  the  above 
question  in  the  negative,  the  conviction  is 
to  be  quashed,  otherwise  the  said  conviction 
is  to  stand. 

W.  Baylis. 

A.  D.  Cozens. 

The  Merchandise  Marks  Act,  1887  (50  & 
51  Vict.  c.  28),  s.  2  (1)  (d),  enacts:  "Every 
I)erson  who  applies  any  false  trade  descrip- 
tion to  goods  shall,  subject  to  the  pro- 
visions of  this  Act,  and  unless  he  proves 
that  he  acted  without  intent  to  defraud,  be 
guilty  of  an  offence  against  this  Act." 

H.  Avorv,  K.C.  (with  him  Bonsey  and 
H,  M,  Finch),  for  the  appellants.— The 
prosecution  in  this  case  have  to  make  out 
that  the  appellants  applied  a  false  trade 
description  to  this  packet  of  tea,  and  they 
have  failed  to  do  so.  The  packet  itself 
bears  words  on  it  "^Ib.  gross  weight," 
which  are  true.  The  question  turns  on 
whether  the  ticket  for  the  prize  is  a  false 
trade  description,  and  whether  it  was  ever 
applied  to  the  packet  of  tea.  It  is  sub- 
mitted that  neither  of  those  propositions 
have  been  or  can  be  maintained.  Even  if 
the  ticket  is  a  trade  description  and  applied 
to  the  packet  of  tea,  it  must  be  read  in  con- 
junction with  the  words  "ilb.  gross  weight" 
stamped  on  the  paper  in  wnich  the  tea  was 
packed.  The  mere  fact  that  the  respondent 
asked  for  a  quarter  pound  of  tea  and  got  only 
a  quarter  pound  of  tea  including  the  weight 
of  the  paper  may  bo  an  offence  under  the 
Sale  of  Food  and  Drugs  Acts  as  a  sale  to 
the  prejudice  of  the  purchaser,  but  cannot 
be  the  application  of  a  faLse  trade  descrip- 
tion. [He  cited  Langley  v.  Bombay  Tea 
Co,,  [1900]  2  Q.  B.  460.] 

Distumaly  for  the  respondent,  was  not 
called  on. 

Lord  Alveestone.  C.J.— In  this  case  the 
justices  have  found  that  the  appellants  have 
applied  a  false  trade  description  to  this 
packet  of  tea,  and  their  finding  is  one  of 
fact.  I  cannot  say  that  in  that  decision  the 
justices  have  gone  wrong  as  a  matter  of  law, 
and  therefore  I  see  no  reason  for  interfering 
with  the  decision  they  have  come  to.  The 
appellants  placed  the  ticket  in  the  packet  in 
question  with  the  intention  of  its  being  seen 
and  read,  and  I  think  it  may  very  fairly  be 
said  that  it  is  a  description  of  the  particular 
packet  sold  to  which  it  is  attached.    It  has 
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been  argued  that  the  description  on  the 
ticket  must  be  qualified  by  the  words 
"quarter  pound  gross  weight"  which  was 
pnnted  on  the  lead  or  silver  paper  enclosing 
the  tea.  I  am  not  satisfied  that  a  purchaser 
of  a  packet  of  tea  would  necessarily  under- 
stand by  those  words  that  the  weight  of  the 
paper  was  included  in  the  weight  of  the 
quarter  pound  of  tea,  but  however  that  may 
be,  I  do  not  think  the  words  on  the  packet 
necessarily  constituted  a  sufficient  qualifica- 
tion of  the  description  on  the  ticket.  I  am 
of  opinion  that  the  justices,  in  coming  to 
the  decision  which  thejr  have,  have  not 
misdirected  themselves  in  law,  and  that 
therefore  the  appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I 
will  only  add  that  in  my  judgment  the 
justices  were  i)erfectly  justified  in  coming 
to  the  conclusion  that  the  words  on  the 
ticket  constitute  a  false  description  of  the 
thing  sold. 

Kennedy,  J.~I  concur. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Neve,  Beck 
and  Kirby. 

Solicitors  for  the  respondent:  Wai'd, 
Bowie  &  Co.,  for  J.  R.  Cooper,  Walsall. 
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May  13,  1904. 

London  County  Council  v.  Illuminated 
Advertisement  Co. 

Metropolis— Buildings—Ill  uminated  adver- 
ti.sements  affixed  to  buildings— Projec- 
tion beyond  the  building  line— "Build- 
ing or  structure  "—London  Building 
Act,  1894  (57  <k  58  Vict.  c.  ccxiiL), 
ss.  22,  200  (3). 

T/ie  respondents,  without  the  consent  of  the 
appellants,  had  affixed  upon  the  front 
walls  of  a  building  twelve  advertisement 
ca^es,  constructed  of  sheet  iron,  supjxyrted 
bytffrouffht  iron  supportspinTied  through 
the  front  ukUI  of  the  building.  The 
outer  side  ukis  covered  with  a  wooden 
frame  carrying  canvas  lined  unth  culver- 
tisements,  and  proirision  uhis  made  for. 
illuminating  the  interior  of  the  cafe 
with  electric  light.  The  ca^es  varied  in 
width  and  height,  but  jyrojected  ten 
inches  in  front  of  the  front  vndl  of  the 
building  beyond  the  building  line,  but 
less  than  the  existtTig  cornice  over  t/ie 
shop,  which  was  two  feet  beyond  the 
bunding  line. 

Held  (Wills,  J.,  dissentiente),  that  the  cases 
were  not  structures  within  the  meaning 
of  s.  22  of  the  London  Building  Act, 
1894. 
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Ca.se  stated  by  A.  Chichele  Plowden,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Marlborough 
Street  Police  Court. 

On  the  30th  December,  1903,  the  respon- 
dents appeared  before  me  at  the  Marlborough 
Street  Police  Court  to  answer  an  information 
laid  against  them  on  the  10th  day  of  October, 
1903,  on  a  summons  returnable  on  the 
18th  November,  1903,  by  Thomas  Chilvers, 
on  behalf  of  the  appellants,  which  charged 
that  respondents  on  or  about  the  26th  day 
of  May  in  the  year  of  our  Lord  1903,  at 
No.  48,  Cranbourn  Street,  Leicester  Square, 
in  the  city  of  Westminster,  in  tiie  county  of 
London,  and  within  the  metropolitan  police 
district,  did  unlawfully  erect  certain  struc- 
tures in  contravention  of  the  provisions  of 
Part  III.  of  the  London  Building  Act,  1894 
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(57  &  58  Vict.  c.  ccxiii.),  to  wit,  did  unlaw- 
fully erect  certain  structures  beyond  the 
general  line  of  buildings  of  a  street  called 
Craubourn  Street  aforesaid,  without  the 
consent  in  writing  of  the  London  County 
Council,  whereby  they  became  liable  to  the 
penalty  prescribed  by  s.  200  (3)  of  the 
said  Act  as  amended  by  the  London 
Building  Act.  1894,  Amendment  Act, 
1898,  and  to  nave  an  order  made  against 
them  to  demolish  the  said  structures  or  any 
part  thereof. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  proved  before 
me  or  admitted  by  both  parties  : 

In  the  months  of  April  and  May,  1903, 
the  respondents  erected  upon  the  front  walls 
of  the  building  No.  48,  Cranbourn  Street, 
Leicester  S(}uare,  twelve  advertisement  cases 
in  the  positions  shown  by  a  photograph 
which  nas  been  initialled  by  me  tor 
pujnposes  of  identification. 

Tne  said  cases  were  constructed  of  sheet 
iron  supported  by  strong  wrought  iron 
supports  securely  cut  and  pinned  through 
the  front  walls  of  the  said  building.  The 
outer  side  of  each  of  the  said  cases  was 
covered  with  a  wooden  frame  carrying 
canvas  or  linen  lined  with  advertisements, 
and  provision  was  made  for  illuminating 
the  interiors  of  the  said  cases  by  electric 
light. 

The  said  cases  varied  in  width  from  two 
feet  to  five  feet,  and  in  height  from  five  feet 
to  seven  feet.  Each  of  the  said  cases  stood 
out  ten  inches  in  front  of  a  front  wall  of  the 
said  building,  but  each  projection  was  less 
than  the  projection  of  tne  existing  cornice 
over  the  Miop,  which  is  two  feet  from  the 
face  of  the  main  building. 

The  front  of  each  of  the  said  cases  was 
about  ten  inches  beyond  the  general  line  of 
buildings  as  determined  by  a  certificate 
dated  the  23rd  December,  19a3,  of  the 
superintending  architect  of  metropolitan 
buildings.  A  copy  of  this  certificate  (with 
plan  attached)  is  annexed  to  and  is  to  be 
taken  as  part  of  this  case. 

It  would  be  possible  to  move  the  whole 
of  the  cases  (with  the  exception  of  the  iron 
supports)  in  a  single  day  without  injury  to 
the  said  building. 

The  respondents  had  not  obtained  the 
consent  of  the  appellants  to  the  erection  of 
the  said  cases. 

The  appellants  contended  that  the  said 
cases  so  nxed  and  supported  as  aforesaid 
were  structures  within  the  meaning  of  ss.  22 
and  200  (3)  of  the  London  Building  Act, 
1894. 
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The  respondents  contended  that  the  said 
cases  were  not  structures  within  the  meaning 
of  s.  22  of  the  said  Act. 

I  was  of  opinion  that  the  cases  in  question 
were  not  structures  within  the  meaning  of 
the  Act ;  that  they  were  in  nature  mere 
excrescences  which  could  be  removed  at  will 
without  injuiy  to  the  fabric,  and  that  they 
could  not  oe  said  therefore  to  be  a  "bringing 
forward  "  of  the  main  building  such  as  was 
contemplated  by  the  statute.  Accordingly  I 
dismissed  the  summons. 

The  question  of  law  for  the  opinion  of  the 
court  is  whether,  upon  the  true  construction 
of  the  sections  above  referred  to,  the  respon- 
dents, on  the  facta  above  referred  to,  erected 
a  structure  or  structures  beyond  the  general 
line  of  buildings  aforesaid. 

A.  Chichele  Plowden. 

The  London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  s.  22,  provides :  "  No 
building  or  structure  shall  without  the  con- 
sent in  writing  of  the  council  be  erected 
beyond  the  general  line  of  buildings  in  any 
street  or  part  of  a  street  place  or  row  of 
houses  in  which  the  same  is  situate  in  case 
the  distance  of  such  line  of  buildings  from 
the  highway  does  not  exceed  fifty  feet  or 
within  fifty  feet  of  the  highway  when  the 
distance  of  the  line  of  buildings  therefrom 
amounts  to  or  exceeds  fifty  feet  notwith- 
standing there  being  garaens  or  vacant 
spaces  between  the  line  of  building  and  the 
highway.  Such  general  line  of  Duildings 
shall  be  defined  by  the  superintending 
architect." 

Section  200  (3)  imposes  a  penalty  on  every 

gerson  who  "  erects  or  brings  forward  any 
uilding  or  structure  in  contravention  of 
any  of  the  provisions  of  Part  III.  of  this 
Act  or  of  any  conditions  attached  by  the 
council  to  any  consent  given  pursuant  to 
such  provisions." 

Avoryj  K.C.  (with  him  Ddldy\  for  the 
appellants. — These  advertisement  cases  are 
"structures "projecting  beyond  the  general 
line  of  building  within  Part  III.,  s.  22,  of 
the  London  Building  Act,  1894,  and  the 
respondents  are  therefore  liable  to  the 
})enalty  inflicted  by  s.  200  (3)  of  the  same 
Act.  It  was  held  in  the  Cohurg  Hotel  Co.  v. 
London  County  Council  (1901),  63  J.  P.  105, 
that  a  glass  or  iron  portico  or  shelter  dove- 
tailed into  the  main  structure  of  the  build- 
ing was  a  "structure"  within  s.  22.  The 
proceedings  here  are  taken  under  s.  22, 
because  of  the  decision  in  Hull  v.  London 
County  Couiu-il,  [1901]  1  K.  B.  580 ;  65  J  P 
309,  where  it  was  held  that  in  order    to 


2  G  4^         .  u   m^ll 
Digitized  by  ViJ 


oogle 


THE   JUSTICE    OF  THE   PEACE. 


London    County  Council  v.  Illumi- 
nated Advertisement  Co. 

constitute  a  proiection  within  s.  73  (8)  of 
the  London  Building  Act,  1894,  there  must 
be  part  of  the  building  projecting  or  jutting 
out,  and  that  in  that  section  the  word  pro- 
jection meant  a  prominence  extending  from 
the  building  in  tne  sense  of  coming  out  from 
the  building  as  part  of  the  building,  and 
therefore  an  electric  advertisement  case 
affixed  by  iron  brackets  to  the  building  and 
not  projecting  over  the  highway  did  not 
come  within  the  section.  The  statement  of 
facts  in  that  case  differs  a  little  from  the 
present  case,  as  here  the  case  is  bolted  to 
the  wall.  But  that  decision  precludes  the 
argument  that  these  advertisement  cases 
come  under  s.  73  (8).  The  meaning  of  the 
word  "structure"  was  discussed  in  Vennerv, 
McDonnell,  [1897]  1  Q.  B.  421  ;  61  J.  P.  181. 
It  was  held  there  that  the  erection  of 
tempomry  seating  in  an  erected  building 
was  not  a  "structure,"  but  that  was  a 
decision  under  ss.  78,  145,  and  does  not 
affect  the  question  of  a  projection  of  this 
kind  being  a  structure.  These  advertisement 
cases  ought  to  be  under  the  regulation  of  the 
county  council ;  they  are  a  danger  in  case 
of  fire,  and  though  these  cases  only  project 
ten  inches  there  is  no  reason  why  tney 
should  not  project  six  feet. 

Macrnorran,  K.C.  (with  him  Cassie 
Holden\  for  tne  respondents.— These  cases 
do  not  come  under  s.  22 ;  that  refers  only 
to  "  buildings  or  structures,"  that  is,  struc- 
tures in  the  nature  of  a  building.  The  word 
"  erection  "  is  omitted  from  the  section.  [He 
referred  to  Da'iry  v.  Lojuion  County  Council, 
[1895]  2  Q.  B.  577;  59  J.  P.  630  •  and 
Wenaon  v.  London  County  Council,  [1894] 
I  Q.  B.  812;  58  J.  P.  606.]  It  is  a 
question  of  degree,  and  the  onus  is  on  the 
api)ellants  to  prove  that  nothing  ten  inches 
in  depth  shall  be  nailed  to  a  wall  without 
the  consent  of  the  London  County  Council. 
[He  also  referred  to  Venner  v.  McDonnell, 
supra.] 

Avory,  K.C.,  in  reply. 

Kennedy,  J. — In  this  case,  speaking  for 
myself,  I  am  unable  to  adopt  the  view  that 
the  decision  of  the  learned  magistrate  must 
be  overruled.  I  do  not  think  there  is  much 
more  to  be  said  than  this,  that  it  is  a 
question  of  fact  and  a  question  of  degree  in 
each  case.  He  has  asked,  no  doubt,  a 
question  which  is  put  as  a  question  of  law  : 
that  is,  "  Whether  upon  the  true  construc- 
tion of  the  sections  above  referred  to" — 
that  is,  S3.  22,  200  (3)  of  the  London 
Building  Act,  1894— "the  respondents,  on 
the  facts  above  referred  to,  erected  a  struc- 
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ture  or  structures  beyond  the  general  line  of 
buildings  aforesaid."  It  seems  to  me  that 
if  it  be  a  question  of  fact  and  of  degree  in 
each  case  it  was  for  him  to  decide.  He  has 
decided  "that  the  cases  in  que.stion  were 
not  structures  within  the  meaning  of  the 
Act ;  that  they  were  in  the  nature  of  mere 
excrescences  which  could  be  removed  at  will 
without  injury  to  the  fabric,  and  that  they 
could  not  be  said  therefore  to  be  a  *  bringing 
forward '  of  the  main  building  such  as  was 
contemplated  by  the  statute.  Accordingly  I 
dismissed  the  summons."  With  great  respect 
to  the  learned  magistrate,  I  do  not  aamit 
the  rider.  We  are  told  they  are  mere  ex- 
crescences. I  do  not  know  what  a  mere 
excrescence  is  in  that  sense,  but  I  cannot 
say  that  he  is  wrong  in  point  of  law  in 
holding  that  this  i)articular  thing,  which  has 
been  described  very  clearly  more  than  once, 
and  is  mentioned  in  the  case,  erected  over 
the  door  of  this  shop  is  a  "structure  or 
building"  erected  within  the  meaning  of 
that  section.  I  am  inclined  to  a^^ree  with 
him  that  it  was  not.  It  was  a  thing  which 
was  unquestionably,  I  should  think,  not 
necessarily  intended  to  be  permanent;  in- 
deed, I  should  think  when  this  tenant 
contemplated  leaving  his  shop  he  nrobably 
would  remove  it,  or  very  likely  change  it 
next  year.  It  is  a  form  of  advertisement. 
It  is  not,  to  my  mind,  like  a  bow  window  or 
anything  of  that  kind,  which  is,  from  its 
nature,  whether  it  is  made  of  wood,  tin,  or 
iron,  or  of  stone,  intended  to  form  part  of  a 
building  or  structure.  I  agree  also  that 
there  may  be  a  structure,  such  as  a  green- 
house, under  certain  conditions  which  would 
be  a  structure  or  building,  although,  of 
course,  it  would  be  physically  removable 
(probaoly  a  question  might  arise  between 
tne  landlord  and  tenant  whether  it  was 
removable  or  not),  and  prima  fa/n^e  a  thing 
which  would  be  intended  to  remain  and 
which  does  go  beyond  the  building  line. 
Here  there  is  something  up  aloft  on  the 
house  equivalent  to  a  projecting  ledge — ^a 
large  one,  I  agree,  but  still  it  seems  to  me 
rather  strong  to  consider  it  a  "  stnicturc  or 
building"  as  a  matter  of  law  so  that  the 
magistrate  who  held  that  it  is  not  is 
wrong.  Had  the  question  arisen  under 
s.  73  (8)  as  to  whether  this  was  a  projection, 
then  unless  ^je  are  hampered  by,  and 
deciding  anything  contrary  to,  the  previous 
decisions  of  this  court,  I  should  have  been 
inclined  to  say  there  was  peat  difficulty  in 
saying  it  was  not  a  projection  ;  but,  be  that 
as  it  may,  we  are  dealing  with  s.  22,  and  I 
am  not  satisfied  that  the  learned  magistrate 
was  wrong  in  point  of  law. 
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Wills,  J.— I  have  the  misfortune  to 
differ  from  ray  lord  and  brother  Kennedy, 
and,  therefore,  I  have  now  to  express  my 
own  opinion.  Questions  of  this  kind  must 
always  be  questions  of  mixed  law  and  fact, 
and  it  ia  not  very  ea.sy  to  say  to  what  extent 
the  law  ought  to  prevail,  and  to  what  extent 
the  consideration  of  facts  ought  to  prevail. 
But  I  am  quite  sure  the  learned  magistrate 
did  not  mean  us  to  deal  with  the  case  which 
he  stated  as  if  he  had  found,  as  a  matter  of 
fact,  that  this  was  a  structure ;  and,  there- 
fore, it  seems  to  me  to  be  open  to  us  to 
consider  whether  from  the  natural  construc- 
tion of  the  words  in  the  Act  of  Parliament 
it  is  a  structure.  Of  course,  I  take  mv  stand 
upon  the  description  of  it  given  in  the  case 
stated,  viz. :  "  The  said  cases  were  con- 
structed of  sheet  iron  sup|)orted  by  strong 
wrought  iron  supports  securely  cut  and 
pinned  through  the  front  vails  of  the  said 
building."  I  need  not  ^o  any  further.  It 
seems  to  me  that  it  is  difficult  to  have  any 
amount  of  annexation,  short  of  that  which 
would  prevent  the  tenant  from  removing  it 
during  the  term,  that  would  go  much  further 
than  this  case,  and  I  cannot  help  feeling 
myself  that,  as  long  as  it  remains  annexed 
to  the  building,  it  is  a  part  of  the  building, 
although  it  may  be  a  part  that  can  be 
removed  ;  and  that,  if  it  is  not  part  of  the 
building,  certainly  to  my  mind  it  is  a 
structure.  Put  glass  there  instead  of  can- 
vas and  you  would  have  a  window.  I  think 
there  would  not  be  very  much  difficulty  in 
saying,  if  that  was  the  case,  that  then  it 
was  a  structure.  I  do  not  think  that  any- 
thing is  gained  by  attacking  other  parts  of 
the  Act  of  Parliament.  I  cannot  help  this 
kind  of  feeling,  though  it  ought  not  to  in- 
fluence one*s  decision,  and  it  does  not  influ- 
ence mine,  that  it  is  extremely  unlikely  that 
erections  of  this  kind  should  be  left  un- 
touched altogether  by  this  legislation, 
because  it  is  obvious  that,  so  long  as  the 
character  of  the  annexation  remains  the 
same — at  least,  it  seems  to  me  to  be  obvious 
— that  it  cannot  make  any  difference 
whether  the  breadth  is  ten  inches  or  two  or 
three  or  four  feet,  so  long  as  the  character 
of  the  annexation  is  the  same ;  and  it  is 
very  unlikely  that  that  sort  of  thing  should 
have  been  left  entirely  without  the  Act 
dealing  with  it  at  all ;  and,  if  Mr.  MacTnorran 
has  been  successful  in  getting  a  court  to 
hold  that  a  thing  of  this  kind  is  not  a  pro- 
jection, if  one  were  at  liberty  to  consider 
the  matter  from  that  jx)int  of  view  at  all, 
one  would  say  that  it  was  a  very  good 
reason  for  giving  an  extension  to  the  other 
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parts  of  the  Act,  as  to  which  he  has  not 
been  equally  successful,  though  he  is  going 
to  be  equally  successful  in  this  instance. 
But^  of  course,  I  am  only  using  that  illus- 
tration to  show  how  undesirable  I  feel  it 
that  any  difficulty  should  be  thrown  in  the 
way  of  the  county  council  in  dealing  with 
matters  of  this  kind,  with  what  the  learned 
magistrate  calls  excrescences  of  this  kind. 
It  may  be  a  very  serious  eyesore  to  the 
street,  and,  of  course,  whether  it  is  an  eye- 
.sore  to  the  street  or  not,  is  a  matter  which 
is  very  germane  to  the  consideration  when 
you  are  dealing  with  a  section  which  pro- 
hibits building  beyond  the  building  line, 
which  is  done  partly  for  the  purpose  of 
preserving  sufficient  light  and  air  and  venti- 
lation. This,  I  do  not  know  what  to  call  it, 
I  must  not  say  "  structure,"  because  that  is 
begging  the  question,  but  this  "  thing"  sins, 
or  is  quite  capable  of  sinning— if  thin^  of 
this  kind  are  permissible,  and  are  not  hit  by 
the  Act— against  what  the  Act  is  intended 
to  obviate  when  it  is  dealing  with  the  build- 
ing line,  in  both  respects.  It  might  be,  and 
very  often  is,  a  gi'eat  eyesore,  and  it  might, 
and  it  very  often  does,  interfere  with  the 

f)roper  amount  of  air  space  which  will  be 
eft  untouched.  For  these  reasons  I  am 
compelled  to  differ,  although,  of  course,  I 
need  not  say  I  doubt  my  own  judgment 
when  I  am  differing  from  my  lord  and 
brother  Kennedy,  but  I  am  bound  to  say 
that  that  is  my  opinion,  and  if  the  London 
County  ( /ouncil  are  very  much  hampered,  as 
apparently  they  must  be,  I  think,  by  the 
decision  which  Mr.  Macmorran  got  about 
projections,  their  best  way  of  dealing  with 
It  ia  to  consider  the  matter  when  they  next 
bring  forward  a  General  Powers  Bill  in 
Parliament. 

Lord  Alvrrstone,  C.J.— I  agree  with 
the  greater  part  of  what  my  brother  Wills 
has  said,  but  I  am  unable  to  arrive  at  the 
conclusion  he  arrives  at  on  the  reasons 
he  has  given.  I  agree  with  him  entirely 
that  we  are  not  entitled  to  look  at  other 
I)arts  of  the  Act  for  the  mere  purpose  of 
construing  particular  words.  I  think  en- 
tirely with  him,  these  words  have  to  ho 
construed  in  each  of  the  sections,  and  each 
of  the  groups  of  sections  too,  with  regard  to 
the  purvicM^  of  tho.se  particular  sections  and 
groups  of  sections;  but  I  do  think  it  is 
legitimate  to  consider  whether  or  not  a  par- 
ticular thing  is  dealt  with  in  one  i)art  of  the 
Act,  or  is  dealt  with  in  another  ;  and  to  that 
extent,  and  to  that  extent  only,  do  I  think 
it  material  to  consider  other  groups  of 
sections  and  other  enacting  clauses  in  this 
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Act.  However,  I  must  say  my  main  ground 
of  decision  in  this  case  is  that  I  am  unable 
to  say  that  this  learned  magistrate  has  gone 
wrong  as  a  matter  of  law.  I  do  not  think 
he  meant  to  state  it  so  as  to  say  he  found  it 
as  a  question  of  fact ;  but  I  am  unable  to 
say  that  in  arriving  at  the  conclusion,  which 
is  one  of  fact  in  one  sense,  when  he  says, 
"  I  was  of  opinion  that  the  cases  in  question 
were  not  structures  within  the  meaning  of 
the  Act,  that  they  were  in  the  nature  of 
mere  excrescences  which  could  be  removed 
at  will  without  injury  to  the  fabric," — I  am 
unable  to  say,  in  my  opinion,  he  has  gone 
wrong  in  that  as  a  matter  of  law.  It  must, 
of  course,  be  taken  on  that  finding  that 
they  could  be  removed  by  the  tenant  at  the 
tenant's  will —he  finds  so — and  they  are 
therefore  not  fixtures  in  the  sense  that  a 
bow  window  would  be,  or  that  a  structure 
of  that  character  would  be,  and  that  they 
can  be  removed  without  any  injury  what- 
ever to  the  main  structure.  I  think  all 
these  findings  of  fact  must  be  taken  as 
being  found  by  him  with  reference  to  these 
particular  structures,  and  the  question  we 
nave  to  ask  ourselves  is.  On  those  findings 
is  he  bound  to  hold  that  a  structure  so 
erected  as  that  was  comes  within  s.  22  (1)  or 
s.  200  (3)  ]  I  was  much  pressed  with  what 
my  brother  Wills  has  relied  on,  viz.,  the  des- 
cription of  this  thing  in  the  case  as  stated, 
but  it  seems  to  me,  as  he  has  rather  indi- 
cated, that  you  cannot  deal  with  these  sort 
of  cases  by  vsimi)ly  dealing  with  the  way  in 
which  the  thing  is  constructed,  because  one 
can  imagine  many  "  things,"  as  he  has  pro- 
perly called  them— I  will  say  many  struc- 
tures, using  the  word  in  a  general  sense — far 
less  substantially  built,  which  might  be  a 
much  more  clear  infringement  of  s.  22(1). 
I  think,  and  this  is  the  ground  of  my 
decision,  that  as  a  matter  of  law,  looking  at 
8.  22  (1),  it  was  a  jiart  of  the  group  of  sec- 
tions to  be  dealt  with  in  Part  III.  of  the 
Act  "  lines  of  building  frontage."  and  jmnui 
facie^  I  think  it  can  scarcely  oe  denied  it 
relates  to  "  buildings  "  or  "  structures  in  the 
nature  of  buildings."  That,  of  course,  does 
not  solve  the  question,  because  parts  of 
buildings  and  parts  of  structures  would 
come  in  under  tho.se  words.  But  if  you 
look  at  s.  23  as  to  setting  them  back  when 
they  are  taken  down,  if  you  look  at  8.  26 
that  in  considering  what  consent  they  shall 
^ive  the  council  shall  con.sider  (I)  that  land 
m  front  of  the  building  or  structure  to  such 
an  extent  as  the  council  may  think  fit  shall 
be  dedicated  to  and  left  open  for  the  use  of 
the  public ;  (2)  that  the  building  or  struc- 
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ture  shall  be  used  only  for  such  purpose  as 
may  be  8))ecified  in  the  consent,  or  shall  not 
be  used  for  any  purnoses  specified  in  the 
consent  unless  with  tne  furtner  consent  of 
the  council  obtained  when  a  change  of  pur- 
pose is  desired,  those  sub-sections  seem  to 
me  to  TX)int  to  different  considerations  and 
those  which  ought  to  be  borne  in  view  or 
taken  in  view  when  you  are  dealing  with 
such  a  case  as  this.  And  I  supplement 
that  by  pointing  out  that  I  do  find  in  this 
Act  of  Parliament  a  number  of  sections 
dealing  with  what  I  think  this  structure 
undoubtedly  was,  namely,  a  projection 
from  the  building.  Now,  of  course,  I  am 
hami)ered  in  coming  to  that  conclusion,  and 
I  entirely  feel  the  weight  of  the  illustration 
—not  argument,  but  illustration— given  by 
my  brotner  Wills,  and  when  I  approach 
that  part  of  the  subject  referred  to  in  the 
decision  of  Bruce  and  Philumore,  JJ.,  in 
Hvll  V.  London  County  Council,  ante.  All 
I  desire  to  say  is  that  if,  upon  a  proper 
statement  of  facts,  the  question  does  come 
up  as  to  whether  the  thing  is  or  is  not  a 
projection  under  s.  73, 1  think  the  Question 
whether  things  of  this  kind  can  oe  pro- 
jections under  s.  73  or  are  not  projections 
under  s.  73,  will  have  to  be  reconsidered  by 
the  court  or,  if  possible,  in  some  way  taken 
to  the  Court  of  Appeal.  But  I  am  unable 
to  see  an  argument  for  enlar^ng  s.  22  as 
my  brother  Wills  suggested  it  .should  be 
enlarged.  I  am  unable  to  see  an  argument 
for  enlar^ment  of  s.  22  upon  that  ground, 
and  I  think  that  s.  22,  or  rather  I  ought  to 
Kxy  that  all  the  sections  in  Part  III., 
ss.  22—31,  relate  to  a  different  subject- 
matter,  that  projections  w;ere  .still  to  be 
dealt  with  unaer  other  sections  of  the  Act, 
and  that  looking  at  the  facts  I  do  not  think 
the  magistrate  came  to  a  wrong  conclusion 
in  law  when  he  found  that  these  excre- 
scences or  things  were  not  structures  or 
buildings  within  s.  22.  I  am,  therefore,  of 
opinion  this  appeal  should  be  dismissed. 

Apjieal  dismissed. 

Solicitor  for  the  appellant :  W.  A.  Blax- 
land. 

Solicitor  for  the  respondent :  Maurice 
Mosley. 
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Crow  v.  Davis. 

Metropolis— Buildin|?s—*' To  be  inhabited 
or  intended  to  be  inhabited  by  persons 
of  the  working  class,"  London  Building 
Act,  1894(57  &  58  Vict.  c.  ccxiii.),  s.  13(5). 
London  Building  Act,  1894,  Amend- 
ment Act,  1898  (61  &  62  Vict  c.  cxxxvii.), 
S.4. 

Where  a  fyerson  ftroposes  to  erect  houses  in  a 
locality  alitiost  entirely  inhabited  lyy 
2)erson8  of  the  workintj  class,  which  are 
constructed  in  such  a  way  that  it  is 
practically  certain  that  when  con- 
structed they  would  he  inhabited  by 
persons  of  the  working  class,  suck 
buildings  are  deemed  to  be  ^*  dwelling- 
houses  inhabited  or  adapted  to  be  in- 
habited byjyersons  of  the  working  class  " 
ivithin  the  meaning  of  Lo^idon  Building 
Act,  1894^  Amendment  Act,  1898 
(61  rfr  62  Vtct  c.  cxxxvii.),  s,  4. 

Case  stated  by  Haden  Corser,  Esq.,  one 
of  the  magistrates  of  the  ix)lice  courts  of 
the  mctroixilis,  upon  an  ajipoal  under  s.  150 
of  the  London  Building  Act,  1894. 

1 .  At  the  hearing  of  the  said  appeal  before 
me,  sitting  at  the  Worship  Street  Police 
Court  on  March  20th,  1902,  and  subsequent 
days,  the  facts  stated  in  the  following 
paragraphs  were  either  proved  or  were 
admitted  by  both  parties : 

2.  The  appellant  is  the  district  surveyor, 
under  the  London  Building  Act,  1894,  for 
WhitechaiKjl  and  JSpitalfields.  The  respon- 
dent is  a  builder  and  an  owner  of  house 
proijerty.  On  or  about  February  10th, 
1902,  the  respondent  served  on  the  appel- 
lant, pursuant  to  s.  145  of  the  said  Act,  two 
building  notices.  By  the  first  of  these 
notices  the  respondent  gave  notice  of  his 
intention  to  erect  in  SpeTman  Street,  in  the 
parish  of  St.  Mary,  Whitechapel,  three 
domestic  buildings  to  be  used  as  private 
houses  with  shops  on  ground  floors,  and 
containing  a  basement  and  four  .storeys 
above.  The  second  ()f  such  building  notices 
was  a  similar  notice    in   respect   of   two 


68  J.  P.  447. 

domestic  buildings  to  be  used  as  private 
houses  (but  without  shops)  in  Chicksand 
Street  in  the  same  parish. 

3.  On  or  about  February  25th,  1902,  the 
appellant  served  upon  the  respondent  five 
notices  of  objection,  pursuant  to  s.  150  of 
the  said  Act,  one  in  resjiect  of  each  of  such 
houses.  The  grounds  of  objection  were  in 
each  case  that  the  propo.sed  building,  being 
a  dwelling-house  to  be  inhabited  or  adapted 
to  be  inhabited  by  persons  of  the  working 
class,  was  proposed  to  be  erected  or  re- 
erected  without  the  consent  of  the  London 
County  Council,  within  a  distance  of 
twenty  feet  from  the  centre  of  the  road- 
ways to  a  height  exceeding  the  distance  of 
the  front  or  nearest  external  walls  of  such 
building  from  the  opposite  sides  of  the 
streets  contrary  to  the  provisions  of  s.  13  (5) 
of  the  said  Act,  as  amended  by  s.  4  of  tne 
London  Building  Act,  1894,  Amendment 
Act,  1898,  and  without  provjding  an  open 
sjMice  at  the  rear  of  the  said  building  in 
accordance  with  the  requirements  of  s.  41 
of  the  said  Act  of  1894.  The  respondent 
appealed  against  each  of  such  notices  of 
objection. 

4.  Copies  of  the  said  two  building  notices 
and  of  one  of  the  said  notices  of  objection 
are  annexed  to  and  are  to  be  taken  as  part 
of  this  case. 

5.  The  five  houses  which  were  the  subject 
of  the  said  building  notices  and  objections 
were  to  be  erected  upon  a  site  bounded  on 
the  north  by  Chicksand  Street,  on  the  west 
by  Spelinan  Street,  on  the  south  by  Little 
John  Street,  and  on  the  east  by  Little 
Halifax  Street  The  widths  of  these  streets 
were  as  follows :  Chicksand  Street,  about 
35  feet ;  Spelman  Street,  about  29  feet 
6  inches  ;  Little  John  Street,  nearly  10  feet ; 
and  Little  Halifax  Street,  11  feet  The 
height  of  the  said  houses  was  to  be  nearly 
40  feet,  and,  therefore,  in  the  case  of  Little 
John  Street  and  Little  Halifax  Street  con- 
siderably exceeded  the  distance  of  the  front 
wall  of  the  house  from  the  opposite  side  of 
the  street.  I  did  not  determine  whether 
the  height  was  or  was  not  excessive  in  the 
case  of  Chicksand  Street  and  Spelman 
Street  All  the  houses  were  at  less  than 
the  prescribed  distance  from  the  centres  of 
the  roadways. 

6.  On  February  13th,  1902,  the  respon- 
dent produced  to  the  appellant  plans  of  the 
basement,  ground  and  first  floors  of  the 
said  houses.  Copies  of  these  plans  marked 
"A,"  ^-B"  and  "C  respectively,  are 
annexed  to  and  are  to  be  taken  as  [mrt  of 
this  case.    The  said  houses  are  distinguished 
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on  these  plans  by  different  colours,  and  for 
convenience  of  reference  I  have  numbered 
them  1  to  5.  Subsequently,  that  is  to 
say  on  or  before  February  24th,  1902,  the 
respondent  produced  to  tne  appellant  cer- 
tain further  plans  showing  in  pencil  the 
upper  parts  of  the  said  houses. 

7.  Some  time  in  the  year  1900,  the 
respondent  acquired  the  three  blocks  of  old 
houses  lying  between  Chicksand  Street  on 
the  north,  Spelman  Street  on  the  west, 
Finch  Street  on  the  south,  and  Casson 
Street  on  the  ea.st.  These  old  houses  were 
small  ones,  consisting  of  a  basement  and 
two  floors  above,  and  like  most  other  houses 
in  the  immediate  neighbourhood  were  in- 
habited chiefly  by  persons  of  the  working 
class.  The  respondent  then  proceeded  to 
clear  the  site  preparatory  to  re-building.  A 
plan  marked  "  D,"  showing  the  {position  and 
dimensions  of  the  said  three  sites,  and  of 
the  houses  subsequently  erected  by  the 
respondent  upon  the  largest  of  them,  is 
annexed  to  and  is  to  be  taken  as  jtart  of 
this  case. 

8.  The  site  to  which  the  present  appeal 
related  was  the  smallest  of  the  said  three 
sites  above  referred  to.  Before  dealing 
with  this  site,  the  respondent  prepared 
plans  of  the  fourteen  old  houses  by  which 
it  was  occupied,  and  duly  procured  those 
plans  to  be  certified  by  the  appellant  as 
district  surveyor  under  s.  13  (5)  of  the  said 
Act.  A  copy  marked  "  E  "  of  the  plan  so 
certified  by  the  appellant  is  also  annexed  to 
and  is  also  to  be  taken  as  part  of  this 
case. 

9.  The  respondent  did  not  disclose  or 
intimate  to  the  appellant  any  change  in  the 
plans  above  referred  to  as  having  been  pro- 
duced to  the  appellant  on  February  13th, 
and  February  24th  (hereinafter  referred  to 
as  the  flrst  set  of  plans),  but  upon  the  hear- 
ing before  nie  the  respondent  produced 
revised  olans,  embodying  certain  altera- 
tions, and  stated  that  it  was  his  intention  to 
erect  the  houses  according  to  such  revised 
plans.  These  alterations  were  in  substance 
that  all  five  houses  were  to  be  built  with 
shops  instead  of  only  three  of  them,  and 
that  the  basements  were  altered  so  as  to 
provide  the  air  space  required  by  s.  41  (2)  of 
the  said  Act :  for  example,  in  the  case  of 
house  No.  5,  the  two  habitaole  rooms  shown 
in  the  basement  were  thrown  into  one,  and 
one  of  the  two  fireplaces  done  away  with, 
and  in  this  way  the  requisite  air  space  was 
provided.  I  find,  if  necessary,  that  these 
alterations  were  made  with  the  object  of 
bringing  the.«e  houses  within  the  protection 
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of  the  decision  in  the  case  of  London 
County  Council  v.  Davis  (1898),  62  J.  P.  68 ; 
77  L.  T.  693,  hereinafter  referred  to,  and  for 
the  purpose  of  providing  the  air  space  above 
referred  to. 

10.  The  appellant  relied  upon  certain 
features  of  the  house  as  showing  that  they 
were  adapted  and  intended  to  be  occupied 
by  persons  of  the  working  class.  Tnese 
features  were  in  the  case  of  house  No.  1, 
which  may  be  taken  as  an  example,  as 
follows :  (a)  The  large  number  of  rooms, 
viz.,  thirteen,  (b)  The  number  of  w.c.'s 
viz.,  three,  beingone  in  the  basement,  one  on 
the  ground  floor  and  one  on  the  first  floor, 
(c)  The  presence  of  what  are  called 
"  passage  rooms,"  that  is  to  say,  rooms 
arranged  in  nairs  so  that  the  inner  room  is 
only  approacned  by  passing  through  the 
outer  room,  and,  therefore,  adapted  to  be 
let  together  as  a  sitting-room  and  a  bed- 
room, (d)  The  number,  viz.,  three  of 
sinks  or  basins  and  corresponding  water 
taps,  one  in  the  basement,  one  on  the 
ground   floor,   and  one  on  the  first  floor. 

(e)  The  separate  entrance  giving  access  to 
the  house  without  passing  througn  the  shop. 

(f)  The  absence  of  the  conveniences  usual 
in  a  house  of  this  size  intended  for  occupa- 
tion by  a  single  family,  that  is  to  say,  the 
absence  of  any  coal  cellar,  pantry,  larder, 
wood  store,  scullery,  bath-room,  lavatory  or 
hot  water  service. 

11.  Ten  of  the  houses  above,  in  paragraph 
7,  referred  to  as  having  been  erect»d  by 
the  respondent  upon  the  largest  of  the  said 
three  sites  (viz.,  ten  houses  in  Casson 
Street)  were  substantially  similar  to  the 
hou.Hes  the  subject  of  the  appeal  (except 
that  they  contained  no  shops),  and  were 
described  in  the  building  notices  given  by 
the  respondent  to  the  ap{^llant  in  respect 
of  them  as  "  domestic  buildings  to  be  used 
as  private  houses."  £ach  of  these  houses 
had  been  fitted  with  three  cooking  ranges, 
one  in  each  of  the  two  basement  rooms  and 
one  in  the  second  floor,  and  three  sinks. 

12.  The  resi)ondent  produced  an  agree- 
ment, dated  March  lOth,  1902,  for  letting 
house  No.  1  to  a  Mr.  Isaac  Barr  for  twenty- 
one  years  at  a  yearly  rent  of  £150,  and  a 
premium  of  £100.  He  also  produced  an 
agreement,  dated  December  12th,  1901,  for 
letting  house  No.  3  to  a  Mr.  Goldstein  for 
twenty-one  years  (determinable  as  therein 
provided),  at  a  yearly  rent  of  £115.  I  was 
not  satisfied  that  either  Mr.  Barr  or  Mr. 
Goldstein  was  in  a  position  to  pay  the 
rent  of  his  house  without  letting  off  some 
part. 
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13.  The  immediate  neighbourhood  is 
almost  entirely  inhabited  by  persons  of  the 
working  class,  and  the  surrounding  circum- 
stances are  such  that,  in  all  probability,  the 
houses,  when  finished,  would  be  occupied 
chiefly  by  persons  of  tne  working  class.  At 
the  time  when  the  respondent  gave  the 
building  notices  in  respect  of  these  houses, 
he  knew  that  thev  would,  in  all  probability, 
be  occupied  chiefly  by  persons  of  the  work- 
ing class. 

14.  The  houses,  when  comnleted,  would 
not  be  specially  tvdapted  for  innabitation  by 
persons  of  the  working  class  only.  They 
would  be  suitable  for  occupation  by  any 
persons  living  in  a  small  way,  whether  be- 
longing to  the  working  class  or  not. 

15.  There  is  no  definition  in  the  London 
Building  Act,  1894,  of  the  term,  "persons  of 
the  working  class,"  and  it  is  used  throughout 
this  case  m  the  sense  in  which  it  is 
ordinarily  used  and  accepted. 

16.  No  consent  to  the  erection  of  the  said 
houses  was  obtained  by  the  respondent  from 
the  London  County  CJouncil. 

17.  The  appellant  contended  that  the 
proposed  houses  were  dwelling-houses,  to  be 
inhabited  or  adapted  to  be  inhabited  by 
persons  of  the  working  class,  within  the 
meaning  of  the  proviso  to  s.  13  (5)  of  the 
said  Act,  and  tnat  the  building;  of  them 
would,  therefore,  be  work  done  m  contra- 
vention of  the  said  Act^  and  that  the 
present  case  was  distinguishable  upon  the 
tacts  from  the  case  of  London  County 
CouncU  V.  Davisj  supra. 

18.  The  respondent  contended  that  the 
present  case  was  governed  by  London 
Covmty  Council  v.  Dams^  Bupra, 

19.  I  was  of  opinion  that  the  respondent 
had  no  intention  that  the  houses  should  be 
occupied  by  persons  of  the  working  class 
only,  but  that  he  intended  them  for  occufwi- 
tion  by  anyone  who  would  take  them.  I 
was  further  of  opinion  that  the  present 
case  was  governed  by  London  County 
Council  V.  Davis,  supra,  I  therefore  decided 
to  disallow  the  appellant's  objection  and 
allow  the  appeal. 

20.  The  question  of  law  for  the  opinion 
of  the  court  is  whether,  upon  the  facts 
above  stated,  my  said  decision  was  right 
in  law. 

21.  If  the  court  shall  be  of  opinion  that 
my  said  decision  was  right  in  law,  the 
respondent's  appeal  is  to  stand  allowed  ; 
but  if  the  court  shall  be  of  opinion  that  my 
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said  decision  was  wrong  in  law,  the  appel- 
lant's objection  is  to  be  affirmed. 

Dated  this  seventh  day  of  August,  one 
thousand  nine  hundred  and  two. 

Haden  Cohser. 

The  case  was  heard  (67  J.P.  319)  and  re- 
mitted to  the  magistrate  to  find  further 
facts,  and  the  case  tc»  be  amended  accord- 
ingly. 

The  amendment  of  the  learned  ma^strate 
was  as  follows  :  This  was  a  case  remitted  to 
me  by  an  order  of  the  court  dated  May 
19th,  1903,  by  which  ray  judgment  or  deter- 
mination was  set  aside  and  the  matter 
ordered  to  be  reheard  with  the  opinion  of 
the  court  thereon  that  I  had  placed  too 
much  stress  on  the  word  *  only '  as  expressed 
in  the  judgments,  and  paragraph  No.  14  of 
the  said  case  was  not  satisfactory.  It  was 
further  ordered  that  1  be  at  liberty  to  take 
further  evidence  and  to  restate  the  case  if 
necessary.  The  parties  attended  before  me 
represented  by  counsel  and  suggested  that 
certain  alterations,  additions,  and  amend- 
ments should  be  made  in  the  case  asoriginally 
drawn. 

I  took  time  to  consider  what  ought  to  be 
done  and  I  came  to  the  conclusion  that 
inasmuch  as  the  terms  of  the  order  and  the 
expression  of  opinion  by  the  learned  judges 
in  their  judgments  were  based  upon  the 
case  as  it  appeared  before  them,  no  alter- 
ation, addition  or  amendment  of  any  kind 
ought  to  be  made  other  than  those  which 
were  necessary  to  give  effect  to  directions 
contained  in  the  oroer  of  the  court  and  to 
the  expressions  of  opinion  by  the  learned 
judges. 

In  place  of  paragraph  14  which  is  held  to 
be  unsatisfactory  the  following  paragraph 
is  to  be  substituted : 

14.  The  houses  when  erected  would  be 
capable  of  being  inhabited  by  persons  of 
the  working  class,  that  is  to  say,  that  the 
various  rooms  in  the  house  could  be  occupied 
by  different  families  or  persons,  but  there 
was  no  such  provision  for  occupation  by 
different  families  or  persons  as  exists  in  the 
case  of  model  dwellings,  flats,  or  tenement 
houses.  Each  of  the  said  houses  would 
also  be  capable  of  being  inhabited  by  one 
family  only. 

In  paragraph  15  of  the  case  instead  of 
the  words  "in  the  sense  in  which  it  is 
ordinarily  used  and  accepted,"  the  follow- 
ing words  shall  be  substituted,  "as 
meaning  any  persons  livine  in  a  small  way 
whether  engaged  in  manuu  labour  or  not" 
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With  regard  to  the  words  in  sub-s.  (5) 
of  s.  13  of  the  London  IJuilding  Act,  1894, 
"  to  1)6  inhabited  by  persons  of  the  working 
class"  I  understandf  theui  to  mean  "in- 
tended to  be,  or  for  the  purpose  of  being 
inhabited  by  persons  of  the  working 
'     I,"    If    I         '  


understand  co»'rectly  the 
opinions  as  expressed  in  the  judgments  of 
tne  learned  judges  the  principles  I  ought 
to  applv  to  the  diets  as  stated  in  ths  case 
are  as  follows  :  Where  a  person  proposes  to 
erect  a  house  in  a  locality  almost  entirely 
inhabited  by  iiersons  of  the  working  class 
which  would,  when  erected,  be  capaole  of 
being  so  inhabited,  and  which  would  in  all 
reasonable  probability  be  ultimately  so 
inhabited,  such  person  having  a  knowledge 
of  the  Irxiality  and  of  the  probability,  it 
ou^ht  to  be  held  that  the  house  is  one  "to 
be  mhabited,  or  adapted  to  be  inhabited,  by 
persona  of  the  working  class"  within  the 
meaning  of  sub-s.  (5)  of  s.  13  of  the  London 
Building  Act,  1894.  If  I  have  correctly 
stated  the  principles  which  I  am  directed 
to  apply  to  the  facts  as  stated  in  the  case, 
then  I  am  of  opinion  that  the  houses  in 
question  come  within  the  words  of  the 
statute,  and  that  the  objection  of  the 
appellant  ought  to  be  aihrmed,  and  I 
resi)ectfully  ask  the  court  to  remit  case 
to  me  for  this  purpose.  If,  however,  I  have 
not  correctly  stated  them  then  I  resj^ectf  ully 
ask  the  court  to  remit  the  case  to  me  with 
such  further  opinion  or  directions  thereon 
as  the  court  may  think  proper. 

Haden  Cokser, 

The  London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  s.  13  (5),  enacts  .  .  . 
"Provided  always  that  no  dwelling-house 
to  be  inhabited  or  adapted  to  be  inhabited 
by  persons  of  the  working  class  shall,  with- 
out the  consent  of  the  council,  be  erected  or 
re-erected  within  the  prescribed  distance  to 
a  height  exceeding  the  distance  of  the  front 
or  nearest  external  wall  of  such  building 
from  the  opposite  side  of  such  street,  and 
that  no  builaing  or  structure  shall  be  con- 
verted into  such  dwelling  house  within 
the  prescribed  distance  so  as  to  exceed  such 
height." 

The  London  Building  Act,  1894,  Amend- 
ment Act,  1898  (61  &  62  Vict.  c.  cxxxvii.), 
8.  4,  provides :  "  The  proviso  in  sub-s.  (5) 
of  s.  13  of  the  principal  Act  (the  London 
Building  Act,  1894),  commencmg  with  the 
words  *  provided  always  that  no  dwelling- 
house  '  is  hereby,  so  far  as  the  said  proviso 
relates  to  dwelling-houses  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the 
working  class  and  situate  outside  the  city, 
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amended  so  that  it  shall  hereafter  be  read 
and  have  effect  as  if  the  words  *  a  distance 
of  20  feet  from  the  centre  of  the  road- 
way' were  substituted  for  the  words  *the 
prescribed  distance,'  wherever  the  words 
*  the  prescribed  distance '  occur  in  the  said 
proviso." 

Avory^  K.C.  (with  him  D(ddy\  for  the 
appellanb^. — The  question  here  arises  on 
s.  13  (5)  of  the  London  Building  Act  of 
1894,  as  amended  by  s.  4  of  the  London 
Building  Act,  1894,  Amendment  Act,  1898, 
as  to  what  is  the  meaning  of  the  words 
"  dwelling-houses  inhabited  or  adapted  to 
be  inhabited  by  persons  of  the  working 
cla.ss."  The  case  has  already  been  rei)orted 
in  67  J.  P.  319,  and  was  sent  back  to  be 
amended  by  the  learned  magistrate.  The 
facts  as  now  found  are  in  favour  of  the 
appellant.  He  has  found  they  are  intended 
to  oe  or  for  the  purpose  of  being  inhabited 
by  persons  of  the  working  class.  The,se 
houses  are  such  as  may  be  inhabited  by 
j)ersons  of  the  working  class  and  were  so 
intended.  The  words  "to  be  inhabited" 
connote  an  intention  that  they  should  so  be 
inhabited  when  erected.  That  was  the  de- 
cision in  Lwuion  County  Coimcii  v.  Davis 
(1898),  62  J.  P.  68. 

Crijyps,  K.C.  (with  him  (Jlavell  Salter, 
K.C),  for  the  respondents. — The  learned 
magistrate  has  not  altered  paragraph  19 
of  the  case,  and  in  that  he  said  "  I  was  of 
opinion  that  the  re.spondent  had  no  inten- 
tion that  the  houses  should  be  occupied  by 
Eersons  of  the  working  class  only,  but  that 
e  intended  them  for  occupation  by  anyone 
who  would  take  them.  The  subsequent 
intention  of  the  respondent  to  let  them 
to  the  working  class  does  not  affect  the 
question  {London  County  Council  v. 
Davis,  supra).  There  must  be  some  special 
adaptation  to  show  the  intention  of  the 
builder  at  the  time. 

Lord  Alverstone,  C.J.— We  need  not 
trouble  you,  Mr.  Avory,  I  am  glad  to  know 
that  this  case  can  go  to  the  Court  of 
Appeal^  and  personally,  I  am  very  glad 
any  opinion  that  I  may  express  can  be  the 
subiect  of  review.  No  one  can  consider  it 
to  be  a  clear  case,  or  free  from  difficulty, 
but  I  mav  say  that  this  further  statement  of 
the  case  by  the  magistrate,  and  the  further 
argument  that  we  nave  heard  to-day,  have 
confirmed  me  in  the  view  which  I  took  on 
the  last  occasion,  namely,  that  the  learned 
magistrate  had  applied  too  narrow  a  ruling, 
and  as  to  whether  the  actual  expression  of 
his  present  opinion  is  correct  or  not  I  will 
say  a  word  or  two  in  a  moment 
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When  the  case  was  last  before  us  Mr. 
CHpps  most  naturally  contended  that  para- 
grapn  14  stated  the  other  side  out  of  court 
"Tnat  when  the  houses  were  completed 
they  would  not  be  specially  adapted  for 
inhabitation  by  persons  of  the  working  class 
only.  They  would  be  suitable  for  occupa- 
tion by  any  persons  living  in  a  small  way 
whether  belonging  to  the  working  class  or 
not "  ;  and  he  contended  that  that  was,  on 
the  question  of  adaptation,  a  conclusive 
finding  against  the  appeal  of  the  London 
County  Council.  On  tne  finding  in  para- 
graph 19:  "I  was  of  opinion  that  the 
respondent  had  no  intention  that  the 
houses  should  be  occupied  by  i)ersons  of 
the  working  class  only  but  that  he  intended 
them  for  occupation  by  anyone  who  would 
take  them.  I  was  further  of  opinion  that 
the  present  case  was  governed  oy  London 
County  Council  v.  Bavis^  supra,  I  therefore 
decided  to  disallow  the  apixillant's  objection 
and  allow  the  appeal,"  Mr.  Cripps  farther 
contended  as  I  nave  said,  most  naturally, 
that  the  London  County  Council  had  been 
stated  out  of  court  by  that  paragraph — by 
both  those  paragraphs.  Now  Ido  not  want  to 
repeat  at  length  ever^^thing  that  I  have  said 
on  the  previous  occasion,  but  perhaps  it  is  a 
little  unfortunate  that  in  my  judgment,  as 
reported  in  the  Law  Times,  whose  reports  as 
a  rule  are  certainly  extremely  correct,  there 
should  be  one  or  two  slight  verbal  mistakes 
which  I  desire  to  correct  on  page  411.  These 
corrections,  when  they  are  made,  I  think 
will  make  my  meaning  more  clear.  I  dasire 
to  repeat  what  I  have  previously  stated.  I 
think  the  objection  to  JMr.  Cripps^  argument 
is  that  it  of  necessity  overlooks  the  fact 
that  the  section  contemplates  two.  states  of 
things :  The  first  bein^  that  the  dwelling- 
house  is  "  to  be  inhabited,"  and  the  other 
that  it  is  "adapted  to  be  inhabited"  by 
persons  of  the  working  class,  and  I  repeat 
that  I  understand  the  words  "to  be 
inhabited  "  to  mean  "  intended  to  be  inhab- 
ited "  as  was  pointed  out  by  Hawkins,  J. 
(afterwards  Lord  Brampton),  and  by  my 
brother  Channell  in  the  first  case.  Now 
the  case  as  restated  I  think  reaffirms,  in 
rather  different  language,  the  finding  that 
the  houses  were  not  specially  adapted,  if  I 
may  use  that  expression  in  order  to  make 
my  meaning  clear.  The  new  paragraph  14, 
is  in  these  terms :  "  The  nouses  when 
erected  would  be  capable  of  being  in- 
habited by  persons  of  the  working  class, 
that  is  to  say,  the  various  rooms  in  the 
house  could  oe  occupied  by  different 
families  or  persons ;  but  there  was  no  such 
provision  for  occupation  by  different  fami- 
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lies  or  persons  as  exists  in  the  case  of 
model  dwellings,  flats,  or  tenement  houses. 
Each  of  said  houses  would  also  be  capable 
of  being  inhabited  by  one  family  only."  I 
think  therefore  that  that  paragraph  in  its 
altered  form  equally  negatives  what  I  may 
call  the  special  adaptation  of  these  houses. 
Then  Mr.  Cripps  says  that  the  learned 
magistrate  has  left  paragraph  19  unaltered, 
and  therefore  he  is  still  entitled  to  say  that 
the  respondent  had  no  intention  that  the 
houses  should  be  occupied  by  persons  of 
the  working  class  only.  I  think  tnat  is  also 
true.  But  then  the  language  of  the  learned 
magistrate  in  that  which  he  has  added 
seems  to  me  to  show  that  although  he  has 
not  altered  the  language  of  paragraph  19  he 
has  laid  too  much  stress  on  the  word 
"only"  in  paragraph  19,  and  that  that  was 
not  the  proper  test.  Now,  I  have  said  in  the 
course  of  my  judgment  when  the  case  was  on 
before,  that  having  read  that  paragraph  19, 
it  seemed  to  me  to  exclude  what  I  may 
call  the  natural  consequences  of  the  way  in 
which  the  houses  were  to  be  occupied  as 
they  were  built  and  constructed :  "  If  the 
respondent  constructed  them  in  such  a  way 
that  it  was  practically  certain  that  when 
constructed  tney  would  only  be  inhabited 
by  persons  of  the  working  class" — the 
word  "  only  "  is  inserted  in  the  report,  and  I 
daresay  I  used  it,  but  what  I  meant  was  that 
it  was  practically  constructed  in  such  way 
that  it  would  be  inhabited  by  persons  of  the 
working  class,  and  whether  you  put  in  the 
word  "only,"  or  not,  really  does  not  make 
much  difference  —  "  then  the  fact  that  he 
intended  them  for  occupation  by  anyone 
who  would  take  them,  meaning  thereby, 
any  person  who  might  come  along  and  who 
might  be  willing  to  take  a  particular  house 
out  of  a  series  and  not  occupy  it  or  underlet 
it  for  the  purposes  of  the  working  classes, 
would  not  be  sufficient  to  prevent  the 
houses"  —  then  the  words  are.  as  put  in 
"  from  being  adapted  to  be  inhaoited  by  jjer- 
sons  of  the  workmg  class."  What  I  meant 
to  say  (and  I  daresay  I  did  not  say  it)  was 
"being  houses  that  were  intended  to  be 
inhabited  bv  persons  of  the  working  class." 
I  was  not  dealing  with  the  adaptation  part, 
but  with  the  other  part.  However,  1  do 
not  blame  the  reporter,  because  I  am  very 
well  aware  that  I  am  not  always  so  accurate 
in  the  way  in  which  I  express  myself  as  I 
ought  to  be.  That  being  so,  what  does  the 
learned  magistrate  say  on  the  question  of 
intention  on  the  earlier  branch  of  the 
section  "  a  house  to  be  inhabited  "  1  He  says 
this  :  "  Where  a  person  proposes  to  erect  a 
house  in  a  locality  almost  entirely  inhabited 
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by  persons  of  the  working  class  which 
would  when  erected  be  capable  of  being  so 
inhabited,  and  which  would  in  all  reason- 
able probability  be  ultimately  so  inhabited." 
I  think  the  word  "ultimately"  makes  the 
proposition  too  wide.  I  think  that  would 
include  the  destination  of  houses  many 
years  after.  If  the  learned  magistrate 
meant,  as  I  think  he  did,  what  he  said, 
"adapted  when  constructed,"  it  would  be 
practically  certain  that  they  would  be 
inhabited  by  persons  of  the  working  class. 
He  has  appliea  to  himself  a  test,  and  I  do 
not  think  he  meant  by  putting  in  the  word 
"  ultimately  "  to  deal  with  the  condition  of 
the  houses  after  any  lapse  of  time,  because 
he  goes  on  to  say  :  "Such  persons  navi ng  a 
knowledge  of  the  locality  and  of  the 
probability  it  ought  to  be  held  that  the  house 
IS  one  *to  be  inhabited,  or  adapted  to  be 
inhabited  by  i)ersons  of  the  working  class ' 
within  the  meaning  of  sub-s.  (3)  of  s.  13  of 
the  London  Building  Act,  1894.  If  I  have 
correctlv  stated  the  principles  which  I  am 
directed  to  apply  to  the  facts  as  stated  in 
the  case  then  I  am  of  opinion  that  the 
houses  in  question  come  within  the  words 
of  the  statute  and  that  the  objection  of  the 
appellant  ought  to  be  affirmed."  I  under- 
stand that  to  mean  that  he  comes  to  the 
conclusion  that  the  house  situate  as  it  is, 
with  the  accommodation  of  which  he  has 
specified  the  peculiarities,  more  particularly 
in  the  early  part  of  his  judgment,  was  a 
house  which  it  was  practically  certain  when 
it  was  constructed  would  be  inhabited  by 
pesons  of  the  working  class.  I  think  that 
that  finding  applies  to  the  erection  of  a 
house  to  be  inhaoited  by  those  persons,  and 
therefore  I  think  that  the  argument  put 
forward  on  behalf  of  Mr.  Davis  ought  to 
fail,  and  that  upon  the  re-stated  case  it 
ought  to  go  back  to  the  magistrate  a 
second  time  with  the  direction  I  have 
indicated. 

Wills,  J.— I  am  of  the  same  opinion.  I 
confess  I  feel  considerable  difficulty  in  say- 
ing the  London  County  Council  are  now 
entitled  to  have  the  appeal  allowed  in  the 
face  of  the  fact  that  1  do  not  think  the 
magistrate  has  guite  properly  or  sufficiently 
directed  himself.  If  that  be  so,  and  if  it  be 
correct  that  the  direction  to  himself  is  not 
quite  what  it  ought  to  be,  then  it  seems  to 
me  that  the  natural  consequence  would  be 
that  it  must  go  back  to  him  again.  I  quite 
agree  with  the  view  that  my  lord  has  taken. 
I  think  that  "  to  be  inhabited"  or  "adapted 
to  be  inhabited  as  a  dwelling-house  for  the 
working  class,'  constitute  two  distinct  con- 
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ditions.  I  think  the  first  means  "  intended 
to  be  inhabited,"  and  I  think  the  second 
means  in  some  respects — I  do  not  say  in  all 
respects — having  features  of  construction 
which  point  to  the  use  of  it  by  persons  of 
that  class  as  its  natural  use.  Then,  again, 
I  agree  with  my  lord  in  thinking  that  the 
second  branch  of  the  proposition  is  nega- 
tived by  the  finding  of  the  magistrate  that 
this  is  not  a  building  which,  within  the 
meaning  of  the  section,  is  aaapted  to  be 
used  as  a  dwelling-house  for  the  working 
classes.  Where  I  differ  from  the  learned 
magistrate  is  this  :  I  think  in  the  first  place 
where  he  uses  the  words  "which  when 
erected  would  be  caimble  of  being  used  by 
them."  they  come  to  very  little  and  mean 
ver>'  little.  I  should  not  quite  agree  with 
Mr,  Cripps  that  every  house  within  any 
sensible  construction  capable  of  being  used 
as  he  suggests,  althougn,  of  course,  in  one 
sense  it  is,  I  mean  in  the  sense  that  they 
would  have  a  roof  over  their  heads  under 
which  they  might  be  sheltered.  Certainly 
the  arrangements,  we  will  say,  of  a  large 
house  in  the  West  End  of  London,  are 
hardly  such  as  would  make  a  house  of  that 
class  without  alteration  in  ordinary  parlance 
capable  of  being  so  inhabited.  But  I  think 
it  would  be  more  correct,  and  that  I  think 
is  what  m^  lord  has  said,  if  in  place  of  such 
an  expression  as  "  being  capable  of  being  so 
inhabited,"  we  were  to  read  it  in  this  way, 
"  would  naturally  be  so  inhabited,"  then,  I 
think  that  the  word  "  ultimately  "  ought  to 
be  expunged  from  this  direction.  It  goes  a 
great  deal  too  far.  It  might  cover  a  case  in 
which  at  the  present  moment  it  would  not 
be  at  all  likely,  yet,  perhaps,  in  the  course 
of  a  few  years  anybody  might  say  with 
reasonable  certainty  that  would  be  its  desti- 
nation. I  think  if  those  corrections  are 
made,  and  if  the  nile  be  accepted  as  laid 
down  by  my  lord,  and  I  do  not  want  my 
expression  of  opinion  to  qualify  it  in  any 
respect,  or  to  differ  from  it  in  any  respect, 
but  rather  to  express  what  I  think  is  the 
natural  construction  of  it — if  that  ruling  be 
accepted,  and  if  the  magistrate  after  a  time 
still  thinks  that  he  ought  to  come  to  the 
conclusion  that  the  houses  in  question  are 
within  the  words  of  the  statute,  so  be  it.  I 
do  not  think  it  is  clear  from  what  is  stated 
in  the  case,  but  if  his  direction  is  so  cor- 
rected, and  if  he  applies  to  the  facts  the 
specific  direction  given  in  my  lord's  judg- 
ment, it  is  by  no  means  uncertain  that  he 
will  come  to  the  same  conclusion. 

Kennedy,  J.— I  a^e,  and  I  only  desire 
to  add  a  few  words  because  I  had  not  the 
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advantage  of  hearing  the  case  argued  he- 
fore.  I  agree  that  the  case  must  go  back  to 
the  learned  magistrate  with  our  general 
assent  to  the  paragraph  in  the  amended 
case  as  it  tdiould  be  stated  according  to  the 
direction  of  my  lord.  Practically  it  would 
come  to  this  that  the  principles  stated  are  : 
Where  the  person  X)roposes  to  erect  a  house 
in  a  locality  almost  entirely  inhabited  by 
persons  of  the  working  class  which  would, 
when  erected,  be  so  inhabited,  or  which  in 
all  reasonable  probability  would  be  so  in* 
habited,  and  so  on,  leaving  out  the  word 
"ultimately,''  and  possibly  with  advantage 
leaving  out  the  words  "  capable  of  being." 
On  the  first  question  it  seems  to  me  that 
we  are  deciding  nothing,  as  I  understand 
the  decision,  contrary  to  the  decision  of 
Hawkins  and  Channell,  JJ.,  in  the 
earlier  case  which  has  been  cited.  I  think, 
in  my  judgment,  reading  the  Act  of  Parlia- 
ment as  far  as  the  context  jx^rmits  one,  in  a 
natural  and  not  in  an  artificial  sense,  that 
when  wc  come  to  the  particular  section 
which  we  have  to  construe  here,  we  must 
take  the  le^lature  to  have  meant  two  dif- 
ferent kinds  of  things  by  the  two  branches 
of  the  section  in  question  which  are  sepa- 
rated by  the  word  "or";  provided  always 
that  no  dwellinff-house  to  be  "inhabited  or 
adapted  to  be  inhabited  by  persons  of  the 
worting  class  shall"  and  so  on.  Now,  are 
these  premises  adapted  to  be  inhabited] 
I  am  not  myself  prepared  to  say  on  the 
magistrate's  finding  tnat  they  are  not  so 
adapted,  because  it  is  all  very  well  to  insert 
the  word  "  specially."  It  is  all  very  well, 
as  was  put  in  the  original  case,  to  say  that 
they  would  not  be  s})ecially  adapted  for 
inhabitation  by  persons  of  the  working 
class  only ;  but  neither  the  word  "  speci- 
ally "nor  the  word  "  only "  appears  in  the 
section,  and  I  cannot  see  why  they  should 
be  inserted.  The  magistrate  has  to  deal,  as 
he  himself  points  out  in  the  amended  case, 
with  all  the  circumstances :  the  circumstance 
of  knowledge  of  the  locality ;  the  circum- 
stance of  knowled^  of  the  class  of  inhabi- 
tants of  the  locality,  and  there  is  also,  if 
the  facts  are  so  found  at  the  time,  the  nature 
of  the  building  in  its  various  details  "  was 
adapted."  Is  it  adapted  1  It  is  found  both 
in  the  original  case  and  in  the  amended 
case,  that  while  no  doubt  there  is  no  such 
special  adaptation,  what  the  learned  magis- 
strate  calls :  "  No  such  provision  for  occu- 
pation by  different  families  or  persons  as 
exists  in  the  case  of  model  dwellings,  flats, 
or  tenement  houses,"  one  family  only  might 
use  it,  he  savs  expressly  here  in  the  earner 
case  that  the  buildings  are  "suitable  for 
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occupation  for  any  persons  living  in  a  small 
way,  whether  belonging  to  tne  working 
class  or  not,"  in  other  words,  that  they  are, 
to  my  mind,  adapted  for  persons  of  the 
working  class.  The  word  "specially"  is 
used.  They  are  not  built  only  for  occupa- 
tion bv  persons  of  that  class,  nor  have  they 
special  adaptation,  such  as  tenements  or 
flktSj  for  being  separately  occupied.  But 
leaving  out  adaptation  you  come  to  "  to  be 
inhabited,"  and  I  shall  add  nothing  to  what 
has  been  said  on  that  point,  because  it 
seems  to  me  that  the  magistrate  here,  with 
the  modified,  so  to  speak,  direction  which 
the  court  has  intimated  that  he  should  give 
himself,  should  have  quite  enough  to  justify 
the  finding  to  which  he  has  come  that  these 
dwelling-houses  were  dwellings  "to  bo  in- 
habited," that  is,  intended  to  oe  inhabited, 
because  he  finds  that  the  houses  when 
finished  in  all  probability  would  be  occu- 
pied chiefly  by  persons  of  the  working  class, 
and  he  finds  again,  assuming  the  pnnciple 
to  be  allowed  "  to  apply  to  the  facts  as  stated 
in  the  case  are  as  follows  :  Where  a  person 
proposes  tc  erect  a  house  in  a  locality 
almost  entirely  inhabited  by  persons  of  the 
working  class  which  would,  when  erected, 
be  capable  of  being  so  inhabited  and  which 
woula  in  all  reasonable  probability  be  ulti- 
mately so  inhabited "  —  and  the  builder 
knew  that  there  was  such  a  liability— if 
that  is  to  be  the  direction,  then  he  finds 
that  the  houses  come  within  the  words  of 
the  statute  and  that  the  appellant's  obiec- 
tions  oujB;ht  to  be  sustained.  I  can  nnd 
nothing  in  the  facts  as  stated  which  would 
make  that  finding  improper,  and  I  think 
the  finding  is  sufficient  to  bring  the  case 
within  the  words  of  the  section. 

Lord  Alvkbstonb,  C.J.— The  case  will 
be  remitted  to  the  magistrate  with  the  inti- 
mation from  the  court  that  where  a  person 
proposes  to  erect  houses  in  a  locality  almost 
entirely  inhabited  by  persons  of  the  work- 
ing class  which  are  constructed  in  such  a 
way  that  it  is  practically  certain  that  when 
constructed  they  would  be  inhabited  by 
persons  of  the  working  class,  such  buildings 
are  to  be  deemed  "dwelling-houses  in- 
habited or  adapted  to  be  inhabited  by 
persons  of  the  working  class"  within  the 
meaning  of  the  London  Building  Act,  18d4, 
Amendment  Act,  1898  (61  &  62  Vict, 
c.  cxxxvii.)  8.  4. 

Case  remitted. 

Solicitor  for  the  appellant :  W.  A.  Blax- 
land. 

Solicitors  for  the  respondent :  Woodcock, 
Ryland  and  Parker.  ^^  ^ 
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Map  20,  1904. 

Rex  v.  Nicholls. 

Crimina]  law— Larceny—No  date  alleged  in 
indictment— Application  to  auash  in- 
dictment— Several  takings— Election. 

The  jyirifoiier  was  convicted  of  stealing  a 
rmndier  of  articles  the  property  of  his 
vMster  during  a  period  extending  over 
several  months.  The  indictment  did 
not  specific  any  date  when  the  articles 
ivere  alleged  to  have  been  stolen.  Before 
trial  objection  vhxs  taken  that  the  indict- 
ment oitght  to  be  quashedy  as  no  such 
date  was  sj^dfied. 

Held,  that  it  wa^  not  necessary  to  state  any 
date  in  the  indictment^  though  on  the 
trial  a  date  for  the  taking  must  be 
proved,  and  the  prosecution  might  have 
been  put  to  their  election  to  say  upon 
which  three  cases  they  intended  to  pro- 
ceed. 

Case  stated  for  the  opinion  of  the  Court  for 
the  Consideration  of  Crown  Cases  Reserved 
by  the  chairman  of  the  Northamptonshire 
quarter  sessions. 

At  the  quarter  sessions  holden  for  the 
county  of  Northampton,  on  April  7th, 
1904,  Samuel  Thomas  Nicholls,  the  present 
defendant,  and  John  Benry  Sturgess,  were 
indicted  together ;  Nicholls  for  larceny  from 
his  master,  and  John  Henry  Sturgess  for 
feloniously  receiving.  The  indictment  was 
as  follows : 

Northamptonshire  to  wit.  The  iurors  for 
our  Lord  the  King  upon  their  oath  present 
that  Samuel  Thomas  Nicholls  was  servant 
to  Albert  Ward,  and  that  the  said  Samuel 
Thomas  Nicholls  whilst  he  was  such  ser- 
vant to  the  said  Albert  Ward  as  aforesaid, 
9  blankets,  36  sheets,  2  dresses,  7  jackets, 

2  curtains,  15  vests,  7  table  covers,  10  pairs 
trousers,  56  pairs  boots,  1  hearth  rug, 
1  cruet,  31  watches^  5  quilts,  1  coat,  3  rugs, 
12  brooches,  35  rings,  1  mirror,  1  flask, 
35  shirts,  3  ticks,  3  shawls,  2  under  skirts, 
1  dress  piece,  2  under  shirts,  3  under  vests, 
9  silk  handkerchiefs,  3  table  cloths,  15  pairs 
half  hose,  2  books,  1  opera  cloak,  1  pistol, 

3  links,  2  chains,  3  scarf  pins,  and  121 
pawntickets,  of  the  goods  and  chattels  of 

422 


68  J.  P.  402. 

the  said  Albert  Ward,  feloniously  did  steal, 
take  and  carry  away  against  the  form  of  the 
statute  in  sucn  case  made  and  provided  and 
against  the  peace  of  our  Lord  the  King,  his 
crown  and  dignity. 

Second  count :  and  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further 
present  that  John  Henry  Sturgess  after- 
wards part  of  the  goods  and  chattels  in  the 
Preceding  court  mentioned,  to  wit  9 
lankets,  17  sheets,  2  dresses,  4  jackets,  2 
curtains,  4  vests,  2  table  covers,  2  pairs 
trousers,  9  pairs  boots,  1  hearth  rug,  I 
cruet,  9  watches,  3  quilts,  1  coat,  and  1  rug, 
so  as  aforesaid  feloniously  stolen  taken  and 
carried  away  feloniously  did  receive  and 
have,  he  the  said  John  Henry  Sturgess 
then  well-knowing  the  said  last  mentioned 
goods  and  chattels  to  have  been  feloniously 
stolen,  taken  and  carried  away  against  the 
form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  Lord 
the  King,  his  crown  and  dignity. 

On  arraignment  both  prisoners  pleaded 
not  guilty. 

Before  the  iury  were  sworn  the  counsel 
who  appeared  for  Nicholls  objecfced  that 
the  indictment  was  bad,  and  asked  that  it 
should  be  quashed  on  the  ground  that  there 
was  no  date  mentioned  when  the  articles 
were  alleged  to  have  been  stolen.  He  con- 
tended that  time  was  of  the  essence  of  the 
crime  of  larceny  where  a  large  number  of 
distinct  articles  were  alleged  to  have  been 
stolen,  and  he  said  there  was  nothing  to 
show  that  the  articles  were  taken  at  the 
same  time  if  they  were  not  taken  at  the 
same  time  no  two  takings  could  be  incor- 
porated in  the  same  count. 

The  chairman  declined  to  quash  the  in- 
dictment and  the  trial  proceeded. 

By  the  evidence  it  appeared  that  the 
goods  alleged  to  have  l>een  stolen  were 
taken  by  the  defendant  Nicholls  at  various 
times  during  his  service  with  the  prosecutor, 
and  that  thirteen  diflferent  parcels  were 
sent  by  him  to  his  co-defendant  at  different 
times,  and  that  the  takings  extended  over  a 
period  of  fifteen  months. 

This  appeared  by  letters  which  were  pro- 
duced by  the  prosecution  and  by  the 
evidence  of  Edward  Turner,  goods  agent  of 
the  London  and  North  Western  Railwaj',  a 
witness  called  by  the  prosecution. 

The  defendant  Nicholls  was  convicted 
and  the  defendant  Sturgess  was  acauitted. 

The  chairman  sentenced  Nicholls  to  be 
imprisoned  with  hard  labour  for  twelve 
calendar  mont^. 

Upon  the  application  of  the  counsel  for 
Nicholls,  the   chairman  agreed  to  state  a 
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case  for  the  opinion  of  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved. 

Upon  the  other  indictments  against 
Nicholls  a  verdict  of  not  guilty  was  taken. 

The  question  for  the  opinion  of  the  court 
is  whether  the  chairman  should  have  quashed 
the  indictment  upon  the  objection  as  to  the 
absence  of  date. 

The  defendant  Nicholls  is  in  prison. 

Christopher  Smyth, 

Chairman  of  quarter  sessions. 

May  5th,  1904. 

C.  L,  Attenborough  appeared  on  behalf  of 
the  prosecution.  No  one  appeared  for  the 
defence. 

Lord  Alverstone,  L.C.J.— The  convic- 
tion in  this  case  must  be  affirmed.  It  was 
not  necessary  to  state  any  date  in  the 
indictment.  When  the  matter  comes  to  be 
tried  the  prosecution  of  course  must  then 
prove  a  date  for  the  taking.  In  this  indict- 
ment, however,  it  appears  there  wore  a 
large  number  of  acts  of  larceny,  and  I  think 
the  prasecution  might  have  been  put  to 
their  election  at  the  trial  to  say  upon  which 
three  cases  they  intended  to  proceed,  but 
th  is  point  was  not  taken.  Nor  was  objection 
made  as  to  the  way  the  proof  was  presented. 
Therefore  we  think  that  with  regard  to  the 
non-quashing  of  the  indictment,  and  that  is 
the  only  Question  reserved  to  us,  the  de- 
cision of  tne  justices  was  perfectly  right, 
and  this  conviction  must  be  upheld. 

Wills,  J. — I  am  of  the  same  opinion. 
Upon  this  point  the  statute  14  <k  15  Vict, 
c.  100,  s.  24,  is  quite  conclusive. 

Grantham,  J.— lam  of  the  same  opinion. 

Lawrance,  J.— I  agree. 
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-I  agree. 

Conmction  ajmned. 


Solicitors  for  the  prosecution  :  Heygate 
and  James,  Wellingborough. 


May  4,  5,  1904. 

Rex  v.  Hunton,  Ex  parte  Glamorgan- 
shire County  Council. 

Petty  sessions — Court-houses — Cost  of  pro- 
viding in  stipendiary  district— Local  Act 
(6  &  7  Vict.  c.  xliv.)— Petty  Sessions 
Act,  1849  (12  &  13  Vict.  c.  18). 

A  local  Act  passed  in  1843  provided  for  the 
ajrpointment  of  a  sti2)endtary  jtistice  for 
a  certain  district  and  empotoered  the 
quarter  sessions  of  the  county  to  provide 
"  a  suitable  office  or  offices  for  transact- 
ing the  ma^isteriod  business  of  the 
district  included  within  the  limits  of  this 
Acty  The  salary  of  the  justice  and  the 
expenses  of  providing  the  office  or  offices 
were  to  be  paid  out  of  rates  levied  under 
the  Act  upon  the  district.  In  1845  an 
office  was  j^rovided  which  toos  used  as  a 
petty  sessional  court-house.  By  tub- 
sequent  loccd  Acts  of  1868  and  1894  the 
district  was  extended,  and  the  justice 
VHis  required  to  sit  in  different  parts  of 
the  added  areas,  the  powers  of  the  Act 
of  1843  being  applied  to  the  whde 
district. 

Held,  that  the  words  "office  or  offices"  in  the 
Act  of  1843  included  courts  for  the 
justice  to  act  in,  and  that  the  enactment 
for  the  provision  of  such  courts  v>as  not 
impliedly  repealed  by  the  Petty  Sessions 
Act,  1849/  and,  therefore,  that  the  cost 
of  providing  additional  petty  sessional 
court-houses  required  for  the  district 
was  chargeable  upon  the  district  vnthin 
the  limits  of  the  local  Acts  and  not 
upon  the  county  generally. 

Decision  of  the  High  Court  of  Justice, 
King's  Bench  Division  {Lord  Alver- 
stone, L,C.J,,  Wills  and  Channell, 
JJ,)  reversed. 

Appeal  by  the  county  council  from  the 
judgment  of  the  High  Court  of  Justice, 
King's  Bench  Division  (Lord  Alverstone, 
L.C.  J.,  Wills  and  Channell,  J  J.)  discharg- 
ing a  rule  nisi  calling  upon  the  auditor  for 
the  South  Western  Counties  Audit  District 
to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  and  quash 
certain  disallowances  made  by  him  in  the 
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accounts  of  the  Glamorganshire  County 
Council. 

In  the  year  1829,  an  Act,  10  Geo.  4, 
c.  xcv.,  was  passed  authorising  the  appoint- 
ment of  a  stipendiary  magistrate  to  act  for 
the  parishes  of  Merthyr  Tydfil,  Gelligaer 
and  Aberdare,  in  the  county  of  Glamorgan, 
and  of  a  clerk.  Hie  preamble  stated  that 
the  reason  for  the  passini^  of  the  Act  was 
the  difficulty  in  obtaining  a  sufficient 
number  of  justices  to  sit.  The  Act  provided 
that  the  expenses  should  be  met  by  the  levy 
of  rates  in  those  parishes,  but  no  power  was 
given  to  provide  a  court-house  or  office  for 
the  use  of  the  magistrate  or  the  clerk.  The 
Act  was  to  remain  in  force  for  seven  years, 
and  it  expired  in  1836,  after  which  time  the 
magisterial  duti&s  were  again  perfonned  by 
the  county  justices  without  the  aid  of  a 
stipendiary  magistrate. 

At  the  Michaelmas  Quarter  Sessions, 
1841,  the  Police  Acts  were  adopted,  and  the 
county  was  divided  into  four  special  police 
divisions,  a  separate  police  rate  for  each 
division  being  levied,  and  the  divisional 
expenditure  separately  charged  thereto.  In 
the  year  1880,  the  police  divisions  were  con- 
solidated, and  a  general  iwlice  rate  was 
levied  over  the  whole  county,  excejjt  in  the 
borough  of  Neath,  which  had  its  own 
police. 

In  the  year  1843,  the  Act  of  6  &  7  Vict, 
c.  xliv.  was  passed,  which  recited  the  Act  of 
10  Geo.  4,  c.  xcv.,  and  the  fact  that  it  had 
expired,  and  that  great  difficulty  was 
exi)erienced  in  finding  a  sufficient  number  of 
justices  to  execute  their  office  within  the 
parish  of  Methyr  Tj'dfil  and  the  district 
surrounding  the  same ;  and  provided  that  a 
justice  should  be  appointed  and  be  paid  the 
salary  mentioned  in  the  Act.  It  was  also 
provided  that  the  justice  might  act  as  a 
justice  for  the  counties  of  Glamorgan,  Mon- 
mouth and  Brecon,  and  that  he  might 
appoint  a  clerk  with  a  salary.  The  fees 
leceived  by  the  clerk  were  to  be  paid  to  the 
county  treasurer  and  applied  in  diminution 
of  the  rates  to  be  levied  under  the  Act. 
Section  10  provided  that  for  the  purpose  of 
paying  the  salaries  and  other  expenses 
mentioned  in  the  Act,  rates  were  to  be  levied 
on  the  parishes  and  hamlets  included  within 
the  limits  of  the  Act. 

Section  13  provided:  "That  it  shall  be 
lawful  for  the  justices  of  the  said  county  of 
Glamorjgan  in  general  or  c^uarter  sessions  (if 
they  think  fit)  to  appropriate  any  lands  over 
which  they  may  have  control  within  the 
said  pari.shof  Mirthyr  Tydfil  for  the  purpose 
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of  the  erection  thereon  of  a  suitable  office  or 
offices  for  transacting  the  roasisterial  busi- 
ness of  the  district  included  within  the 
limits  of  this  Act  or  otherwise  to  purchase 
land  or  buildings  suitable  for  the  purposes 
aforesaid  or  to  erect  such  office  or  offices  or 
to  hire  an  office  or  offices  in  some  suitable 
place  as  they  think  fit  and  the  expense  of 
purchasing  such  lands  or  buildings  or  of 
building  and  maintaining  or  of  hiring  such 
office  or  offices  shall  be  paid  out  of  the  rates 
to  be  levied  under  the  provisions  of  this 
Act." 

Section  14  provided  that :  "  It  shall  be 
lawful  for  the  said  justices  in  general  or 
quarter  sessions  assembled  to  borrow  a  sum 
of  money  not  exceeding  £2,000  for  the  pur- 
pose of  purchasing  land  or  buildings  or  of 
erecting  such  office  or  offices  for  the  purposes 
aforesaid  and  to  charge  the  future  rates  to 
be  levied  under  the  provisions  of  thw  Act 
with  the  amount  of  the  loan  and  with 
interest  thereon  which  sura  or  any  part 
thereof  the  said  justices  shall  have  power  to 
borrow  from  Her  Majesty's  Exchequer  Loan 
Bill  Commissioners  who  are  hereby  author- 
ised to  advance  the  same  provided  alwa;y8 
that  any  money  so  borrowed  shall  be  repaid 
by  yearly  instalments  of  not  less  than  one 
twentietn  part  of  the  sum  borrowed  together 
with  interest.** 

In  the  year  1845  a  justice  room  was  built 
at  Merthyr  Tydfil,  adjoining  the  iiolice 
station,  upon  land  which  belonged  to  the 
county,  and  the  expense  was  charged  to  the 
Merthyr  stipendiary  justice  account  At 
that  period  there  was  no  general  statutory 
authority  empowering  quarter  sessions  to 
provide  courts  for  petty  sessions,  and  the 
sittings  of  the  justices  in  each  petty 
sessional  division  were  usually  held  at  an 
inn  within  the  division.  Before  the  Act  of 
1843,  the  Angel  Inn,  Merthyr  Tydfil  and 
the  Boot  Inn,  Aberdare,  had  been  used  for 
sittings  of  the  justices  in  the  divisions  in- 
cluded within  the  limits  of  that  Act  The 
magistrate  appointed  under  the  Act  sat  at 
the  same  places  until  the  pettv  sessional 
court  was  opened  at  Merthyr  Tyofil  in  184^ 
Offices  for  the  magistrate  and  the  clerk 
were  provided  at  the  police  station  at 
Merthyr  Tydfil.  In  the  year  1849,  the 
Petty  Sessions  Act  (12  k  13  Vict  c.  18),  was 
passed,  which  provided  that  buildings  at 
which  petty  sessions  mif^ht  be  held  should 
be  provided  when  rMuired,  and  that  the 
expenses  should  be  paid  out  of  the  borough 
rate  or  the  county  rate  as  the  case  might  be. 
By  an  Act  passed  in  1868  (31  k  32  Vict 
c.  xxxvi.),  the  limits  of  the  Merthyr  stipen- 
diary district  were  extended  by  the  addition 
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of  the  ecclesiastical  district  of  St  Marj^ret, 
in  the  parish  of  Llanwonno.  Section  1 
provided  that :  *'  All  and  singular  the  pro- 
visions of  the  Act  of  1833  as  varied  by  this 
Act,  and  all  and  singular  the  powers  and 
authorities,  rights,  remedies  and  jurisdic- 
tions conferred  by  that  Act,  shall  be  read, 
construed  and  applied,  and  exercised  and 
enjoyed  as  if  the  limits  of  the  Act  of  1843 
had  extended  to  and  included  the  added 
limits,  and  as  if  the  same  provisions  had 
been  enacted^  and  the  same  powers  and 
authorities,  rights,  remedies,  and  jurisdic- 
tions had  been  conferred  with  express 
reference  to  the  limits  of  the  Act  of  1843 
and  the  added  limits."  The  Act  extended 
the  powers  of  the  existing  stipendiary  jus- 
tice and  clerk  to  the  added  limits,  and 
increased  their  salaries :  it  also  contained 
provisions  as  to  the  levy  of  the  rate 
authorised  by  the  Act  of  1843,  in  the  added 
district.  By  the  Merthyr  Tydfil  Stipendiary 
Justice  Act,  1894  (57  Vict.  c.  xxvii.X  the 
limits  of  the  district  were  further  extended 
and  the  salaries  of  the  justice  and  clerk 
again  increa.sed.  Section  3  i)rovided 
that  the  hamlets  of  Qarthgynid  and 
Ysgwyddgwyn,  in  the  parish  of  Qelligaer, 
should  be  added  to  the  limits  of  the  Acts 
of  1843  and  1868,  and  that  "  the  provisions 
of  the  Acts  of  1843  and  1868  as  varied  by 
this  Act  and  the  i)0wer8  authorities  rights 
remedies  and  jurisdiction  conferred  by  the 
said  Acts  shall  be  read  construed  and 
applied  and  exercised  and  enjoyed  as  if  the 
limits  of  the  Acts  of  1843  and  1868  had  ex- 
tended to  and  included  the  added  limits 
and  as  if  the  same  provisions  had  been 
enacted  and  the  same  powers  and  authori- 
ties rights  remedies  and  jurisdiction  had 
been  conferred  with  express  reference  to  the 
limits  of  the  Acts  of  1843  and  1868.  and  the 
added  limits."  Section  4  provided  that 
"  the  justice  shall  attend  for  the  dispateh  of 
business  at  such  places  and  upon  such  days 
and  at  such  times  within  the  said  district  as 
the  standing  joint  committee  of  the  county 
of  Glamorgan  shall  from  time  to  time  ap- 
point Provided  that  he  shall  not  be 
required  to  attend  more  than  four  days  in 
each  week." 

Under  the  last-mentioned  section  the 
standing  joint  committee  directed  the  sti- 
pendiary justice  to  sit  at  Mountain  Ash  and 
Abercyuon. 

The  room  provided  at  Merthyr  Tydfil 
under  the  Act  of  1843  became  unfit  for  use 
by  reason  of  its  defective  sanitarjr  condition, 
and  a  temporarv  room  was  hired  by  the 
ooonty  oouncili  the  arrangement  being  sub- 
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sequcntly  approved  by  the  standing  joint 
committee. 

In  the  years  1901— 2  the  Glamorganshire 
County  Council  incurred  expenses  amount- 
ing to  £218  Ss.  for  the  hire  of  the  temporary 
room  at  Merthyr  Tydfil  j  and  they  also 
incurred  expenses  amounting  £1,652  4«.  ed, 
and  £405  ISs.  dd.  (made  up  of  two  items  of 
£57  10«.  and  £348  3«.  9d,)  respectively,  in 
respect  of  the  provision  of  new  petty 
sessional  courts  at  Mountain  Ash  and 
Abercynon.  Those  sums  where  charged  by 
the  county  council  to  the  Merthyr  Tydfil 
Stipendiary  Justice  Acts  account,  and  were 
thus  charged  upon  the  district  included 
within  the  limits  of  the  Act  of  1843  as  en- 
larged by  the  Acts  of  1868  and  1894. 

The  auditor,  upon  objections  made  on 
behalf  of  the  Merthyr  Tydfil  Board  of 
Guardians,  certified  that  in  the  accounts  of 
the  county  council  for  the  vear  ending 
March  3lst,  1902,  he  had  disallowed  those 
sums,  amounting  together  to  £2,276  6«.  3d., 
as  charges  illegally  debited  to  the  Merthyr 
Tydfil  Stipendiary  Justice  Acts  account, 
and  had  allowed  them  as  charges  in  the 
general  countv  purposes  account  His 
reasons  for  so  doing  were  as  follows : 

(1)  The  above  mentioned  amount  of 
£2,276  6«.  3d.  represents  payments  which 
are  legally  chargeable  under  the  provisions 
of  the  Petty  Sessions  Act,  1849  (12  &  13  Vict 
c.  18),  to  the  county  rate  of  the  county  of 
Glamorgan,  and  is  not  a  legal  charge 
against  the  Merthyr  Tydfil  Stipendiary 
Justice  Acts  account,  under  the  Acts  of 
1843  to  1894. 

"  (2)  The  incidence  of  the  charge  for  pro- 
viding petty  sessional  courts  in  counties 
having  oeen  altered  by  the  Petty  Sessions 
Act,  1849,  it  appears  reasonable  to  hold  that 
in  passing  that  Act  the  legislature  intended 
to  do  away  with  all  local  customs  in 
regard  to  the  provision  and  mainten- 
ance of  petty  sessional  courts  then  in  force, 
whether  sanctioned  by  Act  of  Parliament 
or  otherwise,  so  that  one  uniform  method  of 
providing  and  maintaining  such  courts 
should  prevail  in  future,  and  hence  that 
s.  13  of  the  Stipendiary  Act  of  1843,  so  far 
as  it  was  in  force  in  the  year  1849,  was  im- 
pliedly repealed  by  the  Pettj;  Sessions  Act 
1849,  as  being  inconsistent  with  the  general 
law  then,  for  the  first  time,  brought  into 
operation. 

(3)  It  is  not  to  be  presumed  that  the 
legislature  intended  by  the  Petty  Sessions 
Act,  1849,  to  place  an  additional  burthen 
upon  the  ratepayers  residing  within  the 
stipendiary  justice's   area    without   their 
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having  used  clear  and  precise  words  to  that 
eflfect,  which  would  be  the  case  if  it  were 
held  that  they  are  under  their  local  Acts  to 
provide  and  maintain  their  own  petty 
sessional  courts,  while  at  the  same  time  they 
are  rendered  liable  by  the  public  Act  to 
contribute  to  all  other  courts  in  the  county. 

(4)  It  is  not  clear  that  the  legislature 
when  using  the  expression  in  s.  13  of  the 
Act  of  1843  "a  suitable  office  or  offices  for 
transacting  the  magisterial  business  of  the 
district  included  within  the  limits  of  the 
Act''  meant  to  include  therein  a  petty 
sessional  court,  and  although  the  justices  in 
quarter  sessions  charged,  in  this  instance, 
tne  rates  of  the  stipendiary  district  of 
Merthyr  Tydfil  with  the  cost,  this  is  not 
conclusive  in  itself  that  they  adopted  the 
view  that  such  was  the  intention  of  the 
legislature,  as,  at  that  time,  it  was  the 
custom  to  provide  petty  sessional  courts  at 
the  expense  of  the  particular  petty  sessional 
division  in  which  they  were  required. 

(5)  There  is  no  provision  in  the  Merthyr 
Tydfil  Stipendiary  Justice  Acts,  1843  to 
1894,  authorising  any  such  payments  to  be 
made  either  out  of  the  fees  naj^able  under 
those  Acts  or  out  of  the  rates  leviable  under 
those  Acts  uix)n  the  parishes  and  places 
within  the  limits  of  those  Acts. 

(6)  The  provisions  of  ss.  13,  14,  of  the 
Act  of  1843,  if  thev  included  the  provision 
of  a  petty  sessional  court,  were  satisfied  and 
exhausted  by  the  appropriation  for  the 
purposes  of  those  sections  of  a  suitable 
office  or  offices  at  Merthyr  Tydfil  for  trans- 
acting the  magisterial  business  of  the 
Merthyr  Tydfil  stipendiary  district,  the 
construction  of  which  said  office  or  offices 
was  paid  for  out  of  the  rate  leviable  under 
the  Act,  and  the  provision  of  the  said  s.  13 
as  to  hiring  an  office  or  ofiices  was  merely 
alternative  to  the  provisions  for  appropria- 
tion of  land  and  erection  of  such  office  or 
offices. 

(7)  There  is  no  legal  authority,  statutory 
or  other,  for  the  making  of  any  such  pay- 
ments out  of  the  Merthyr  Tydfil  Stipendiary 
Justice  Acts  fund. 

(8)  The  said  rents  are  not  legallv  charge- 
able to  the  Merthyr  Tydfil  Stipendiary 
Justice  Acts  account. 

(9)  The  said  payments  of  £1,652  4«.  6rf., 
£57  10«.,  and  £348  Zs.  i)d,  were  made  in 
respect  of  the  erection  of  police  courts  at 
Mountain  Ash  and  Abercynon  respectively, 
and  such  police  courts  are  situate  outside 
the  original  limits  of  the  statute  6  <fe 
7  Vict  c.  xliv.  (1843)  and  the  provisions  of 
88.  13,  14,  of  that  statute  were  not  applied 
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by  the  statute  31  &  32  Vict  c.  xxxvi.  (1868) 
and  by  the  Merthyr  Tydfil  Stipendiary 
Justice  Act,  1894  (57  Vict.  c.  xxvii.),  to  the 
parishes  and  places  to  which  the  limit»of 
the  original  Merthyr  Tydfil  stipendiary 
district  were  extended  by  the  later  Acts. 

(10)  The  provisions  of  s.  4  of  57  Vict 
c.  xxvii.  (1894)  do  not  contain  any  express 
or  implied  authority  enabling  the  standing 
joint  committee  or  the  county  council  of 
the  county  of  Glamorgan  to  provide  petty 
sessional  courts  at  the  cost  of  the  rate- 
payers within  the  Stipendiary  Justice  Act 
area. 

(11)  The  whole  of  the  said  sum  of 
£218  Ss,  was  paid  for  rent  of  a  temporary 
police  court  at  Merthyr  Tydfil  substituted 
for  the  court  provided  under  the  Act  of 
1843^  and  ought  either  under  the  Petty 
Sessions  Act,  1849,  or  under  s.  30  (3)  of  the 
Local  Government  Act,  1888  (51  &  52  Vict 
c.  41)  to  be  paid  out  of  the  general  county 
rate. 

The  rule  nisi  for  a  certiorari  to  bring  up 
and  quash  the  disallowances  made  by  the 
auditor  was  then  obtained  by  the  county 
council.  The  guardians  of  the  Merthyr 
Tydfil  Union  were  made  parties  to  the  pro- 
ceedings by  order  of  the  court. 

Upon  auditing  the  accounts  of  the 
Glamorganshire  County  Council  for  the 
previous  year  (the  year  ending  March  Slst, 
1901),  the  auditor  had  disallowed,  as  charges 
illegally  debited  to  the  Merthyr  Tydfil 
Stipendiary  Justice  Acts  account,  tiiree 
sums  of  £13  13«.,  £30,  and  £54  12«.,  making 
together  £98  5«.,  representing  payments 
made  by  the  county  council  for  the  nire  of 
premises  for  the  purpose  of  holding  petty 
sessional  courts  in  places  within  the  limits 
of  the  Merthyr  Tydfil  Stipendiary  Justice 
Acts.  For  the  reasons  set  out  above  the 
auditor  held  that  this  sum  of  £98  6s,  was 
legally  chargeable  under  the  provisions  of 
the  Petty  Sessions  Act,  1849,  to  the  county 
rate  of  the  county  of  Glamorgan  and  was 
not  chargeable  against  the  Merthyr  Tydfil 
Stipendiary  Justice  Acts  account  under  the 
Acta  of  1843  to  1894. 

The  county  council  appealed  to  the  Local 
Government  Board  against  the  decision  of 
the  auditor  with  regard  to  these  disallow- 
ances. 

The  Local  Government  Board  reversed 
the  auditor's  decisions,  and  stated  the  fol- 
lowing reasons  for  so  doing  in  a  letter 
dated  December  4th,  1902,  addressed  to  the 
auditor  : 

**  The  substantial  point  at  issue  appears  to 
be  whether  the  premises  in  respect  oi  which 
the  sums  in  question  were  paid  as  rept  are 


Digitized  by  V^l^^ 


gle 


MAGISTERIAL   CASES. 


Rex  V,  HuNTON,  Ex  parte  Glamorgan- 
shire County  Council. 

to  be  regarded  as  having  been  provided  as 
offices  for  the  stipendiary  justice  ander  the 
Merthyr  Tydfil  Stipendianr  Justice  Acts, 
1843  to  1894,  or  as  places  tor  holding  petty 
sessions  under  the  general  law.  The 
guardians  of  the  Merthyr  Tydfil  Union,  by 
their  clerk,  contended  that  the  payments 
did  not  fall  within  the  provisions  of  the 
local  Acts. 

"The  material  arguments  in  the  reasons 
assigned  ...  for  your  decision  appear 
to  be— 

"(a)  That,  if  the  local  Act  of  1843  autho- 
rised the  provision  of  such  accommodation 
as  is  represented  by  the  premises  referred 
to,  the  provision  was  made,  once  for  all,  by 
a  building  erected  at  Merthyr  in  1846. 

"(b^  That  the  general  Act  of  1849  infer- 
entially  repealed  so  much  of  the  local  Act  of 
1843  as  authorised  the  cost  of  providing  the 
accommodation. 

"(c)  That  the  local  Acts  of  1868  and  1894. 
which  extended  the  limits  of  the  original 
local  Act,  failed  to  apply  the  provisions  of 
that  Act  with  regard  to  accommodation. 

As  to  (a),  the  Board  can  find  no  ground 
for  holding  that  such  an  enactment  as  that 
contained  in  s.  13  of  the  local  Act  of  1843, 
has  in  it  an^  such  limitation  as  to  warrant 
the  suggestion  of  exhaustion  by  the  proceed- 
ing in  1845.  Under  that  section  more  than 
one  office  could  be  provided,  and  the  form 
of  the  section  seems  to  the  Board  clearly  to 
negative  the  view  that  the  ori^nal  selection 
of  one  kind  of  provision  excluded  the  supple- 
mental provision  (which  was  distinctly 
authorised)  from  the  scope  of  any  of  the 
alternative  powers.  To  hold  in  effect  that, 
while  more  than  one  office  could  be  pro- 
vided, the  choice  of  actual  building  in  the; 
first  instance  restricted  subsequent  .  pro- 
cedure also  to  building,  or  entailed  the 
consequence  of  entire  exhaustion,  seems  to 
the  Board  to  be  c^uite  impracticable. 

As  to  (b),  the  view  taken  by  you  as  to  the 
effect  of  the  general  statute  of  1849  seems  to 
receive  no  support  from  any  express  pro- 
vision in  that  statute.  Moreover,  the 
statute  appears  to  the  Board  to  contain  no 
indication  whatever  of  any  such  intention 
on  the  ])art  of  the  legislature  as  would  be 
needed  to  effect  such  a  purpose  as  the  repeal 
of  the  provisions  in  the  earlier  local  Act. 
In  the  circumstances  the  Board  cannot  but 
regard  your  view  as  at  variance  with  the 
recognised  rules  of  statutory  construction. 

As  to  (c),  the  Board  can  see  no  such  in- 
sufficiency in  regard  to  the  application  of 
the  provisions  of  s.  13  of  the  Act  of  1843,  as 
you  appear  to  have  found  in  the  subsequent 
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local  Acts.  The  extension  of  the  limits,  and 
the  consequent  application  within  the  ex- 
tended limits  of  the  powers  of  the  earlier 
local  Act  appears  to  the  Board  to  be  the 
subject  of  adequate  provision  in  the  later 
local  Acts." 

The  Local  Government  Board  issued  an 
order  dated  February  26th,  1903,  declaring 
that  the  reasons  stated  by  the  auditor  in 
support  of  his  decision  \s  ere  unlawful  and 
that  these  disallowances  ought  therefore  to 
be  reversed,  and  they  thereby  reversed  the 
same  and  ordered  that  the  said  snms  should 
respectively  stand  as  originally  charged  to 
the  Merthyr  Tydfil  Stipendiary  Justice  Acts 
account. 

The  Divisional  Court  upheld  the  decision 
of  the  auditor,  and  discharged  the  rule 
nisi, 

DanckwertSy  K.C.,  and  JR,  C.  Glen^  for  the 
Glamorganshire  County  Council.  —  The 
words  "office  or  offices"  in  s.  13  of  the 
Act  of  1843,  mean  office  or  offices  for 
transacting  the  magisterial  business  and 
include  a  place  or  places  in  which  the 
magistrate  can  sit.  "  Office  "  means 
court.  The  Metropolitan  Police  Act,  1839 
(2  «k  3  Vict.  c.  47)  shows  this.  The  Act 
of  1843,  therefore  gave  power  to  provide 
police  courts  for  the  stij[iendiary  justice  to 
sit  in,  and  that  power  is  contained  in  the 
subseouent  Acts.  It  is  said  that  s.  14  of 
that  Act  contemplates  only  one  borrowing 
and  that  after  one  "office  has  been  pro- 
vided the  power  is  exhausted.  But  the  Acts 
provide  that  the  justice  is  to  sit  in  more 
than  one  place,  and  it  is  clear  that  the 

Sower  extends  to  the  various  places  where 
e  is  required  to  sit  Section  14  was  in- 
tended to  limit  the  amount  that  could  be 
borrowed,  but  it  did  not  compel  the  quarter 
sessions  to  borrow  once  for  all.  They  could 
borrow  as  and  when  they  pleased.  There  is 
nothing  in  the  Act  to  limit  the  number  of 
court-houses  that  could  be  provided  by 
hiring  or  otherwise.  The  Petty  Sessions 
Act,  1849,  did  not  either  expressly  or  im- 
pliedly repeal  the  powers  to  provide  courts 
conferred  oy  the  Act  of  1843.  The  former 
Act  applies  to  petty  sessional  divisions,  but 
at  no  time  has  this  stipendiary  district  been 
co-terminous  with  any  such  division. 

A.  T,  Laun-encty  K.C.,  and  Ryde^  for  the 
auditor. — The  broad  question  is  whether  the 
expense  of  providing  these  courts  is  to  fall 
upon  the  county  rate  or  the  stipendiary  dis- 
trict rate.  Since  the  Petty  Sessions  Act, 
1849,  the  stipendiary  district  has  contributed 
towards  the  expense  of  providing  courts  all 
over  the  county,  and  it  is  unjust  that  it 
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should  also  have  to  provide  its  own  courts. 
It  would  be  perverting  the  meaning  of  the 
Act  of  1843  to  read  it  in  the  way  suggested. 
The  word  "office"  does  not  mean  "court." 
The  provisions  of  s.  13  of  the  Act  of  1843 
were  not  extended  to  the  later  Acts.  Section  7 
of  the  Act  of  1868  expressly  provides  that 
88.  10,  11,  of  the  Act  of  1843  shall  apply  to 
the  added  area,  but  omits  to  applvss.  13,  14, 
of  the  earlier  Act  The  reason  of  that  was 
that  the  Petty  Sessions  Act,  1849,  had  been 
passed  in  the  interval  and  there  was  conse- 
quently no  necessity  to  apply  those  sections. 
Neither  does  the  Act  of  1894  contain  any 
express  provision  incorporating  ss.  13,  14. 
of  the  Act  of  1843.  If  s.  13  of  the  Act  of 
1843  applies  to  the  provision  of  courts  then 
the  Petty  Sessions  Act,  1849,  impliedly  re- 
peals that  section. 

*S^.  T.  EvuTut,  K.C.,  and  S.  O.  Lushington 
for  the  Merthyr  Tydfil  Guardians. 

R,  C\  Glen  in  reply.— The  stipendiary  dis- 
trict has  not  in  fact  contributed  to  the  courts 
all  over  the  county.  Section  13  of  the  Act  of 
1843  was  not  repealed  by  the  Petty  Sessions 
Act,  1849.  It  is  not  in  accordance  with  the 
rules  of  construction  to  say  that  special  pro- 
visions in  a  special  Act  are  repealed  by  the 
general  provisions  of  a  general  Act,  and 
there  is  no  express  reference  to  the  Act  of 
1843  in  the  general  Act  of  1849  (Kutner  v. 
Phtllij)8[l89ll  2  Q.B.267  ;  Thorpe  v.  Adanis 
(1870),  L.  R.  6.  C.  P.  125). 

[The  arguments  appear  more  fully  from 
the  judgment  of  the  Masteb  of  the 
Rolls.] 

Collins,  M.R. — This  is  an  api)eal  from  the 
Divisional  Court  upon  the  question  as  to 
which  of  two  bodies  should  bear  the  ex- 
pense of  building  certain  courts  in  the 
county  of  Glamorgan.  The  matter  arises 
thus  :  In  the  year  1901—2,  the  Glamorgan- 
shire County  Council  had  charged  the  expense 
of  building  or  adding  to  certain  police 
courts,  to  what  is  called  the  Merthyr  Stipen- 
diary Justice  Acts  account,  and  when  the 
accounts  «ime  to  be  audited  the  auditor 
took  the  view  that  those  expenses  were  ex- 
penses which  the  county  council  ought  to 
pay  generally  out  of  the  county  rate,  and, 
therefore  that  they  had  no  right  to  cnarge 
them  specially  against  the  Merthyr  Stipen- 
diary Justice  Acts  accounts.  The  opinion 
of  the  Local  Government  Board  had  been 
taken  upon  a  similar  decision  of  the  auditor 
upon  the  accounts  of  the  previous  year,  and 
the  Ixx»l  Government  Board  differed  from 
the  view  of  the  auditor,  and  expressed  their 
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opinion  in  a  letter  addressed  to  him,  and  ex- 
plained their  grounds  for  holding  that  his 
opinion  was  wrong.  The  county  council  then 
brought  the  matter  up  for  consideration  in 
the  courts  of  the  Queen's  Bench  Division 
and  the  court  below  have  held  that  the 
auditor  was  right  That  is  the  question 
that  we  have  to  consider.  It  depends  upon 
the  construction  of  certain  Acts  whereby  a 
stipendiary  district  was  created  in  the 
county  of  Glamorgan.  I  must  read  those 
Acts  as  shortly  as  1  can  because  it  is  neces- 
sary to  follow  the  history  from  the  be- 
ginning. The  first  Act  is  that  of  June  Ist, 
1829,  and  it  is  an  Act  to  "  provide  for  the 
more  effectual  execution  of  the  office  of  a 
justice  of  the  peace  within  the  parishes  of 
Merthyr  Tydfil  and  Gelligaer  and  Aberdare, 
in  the  county  of  Glamorgan,"  and  it  enacts 
that,  "  Whereas  the  execution  of  the  office 
of  a  justice  of  the  peace  within  the  parishes 
of  Merthyr  Tydfil  Gelligaer  and  Aberdare 
in  the  county  of  Glamorgan  has  become  and 
is  likely  to  continue  very  difficult  and  bur- 
thensome  owing  to  the  extent  of  the  popu 
lation  and  the  increase  of  manufactures 
within  the  limits  of  the  said  parishes  and 
whereas  a  sufficient  number  of  justices  of 
the  peace  for  the  said  county  cannot  be 
found  to  execute  their  office  within  the  said 
parishes  with  such  promptness  and  efficiency 
as  the  good  government  of  the  inhabitants 
of  the  said  parishes  and  the  protection  of 
their  persons  and  properties  require  and  it 
is  therefore  expedient,  for  the  purpose  of 
securing  a  more  active  and  vigilant  admin- 
istration of  the  laws  throughout  the  said 
parishes  that  a  justice  of  the  peace  should 
De  appointed  to  act  therein  ana  that  a  com- 
petent remuneration  should  be  paid  to  him 
for  his  services '  be  it  therefore  enacted 
.  .  that  it  shall  be  lawful  for  his  Majesty 
his  heirs  and  successors  immediately  after  the 
passing  of  this  Act  and  from  time  to  time  as 
occasion  may  reguire  to  appoint  one  fit  and 
able  person  being  a  iustioe  of  the  peace 
for  the  county  of  Glamorgan  to  execute 
the  office  of  a  justice  of  the  peace 
within  the  said  parishes  either  by  himself  or 
together  with  such  other  justices  of  the 
peace  of  the  said  county,  as  may  think 
proper  to  attend  and  the  said  justice 
so  to  be  appointed  shall  be  entitled  to 
such  salary  as  is  hereafter  mentioned.' 
Then  comes  s.  2 :  "  And  be  it  further 
enacted  that  the  justice  to  be  appointed 
b;y  virtue  of  this  Act  shall  reside  within 
six  miles  of  the  town  of  Merthyr  Tydfil 
and  shall  attend  in  the  said  town  for 
the  dispatch  of  business  three  days  at  Uie 
least   in   every  week  (Sundays  excepted) 
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from  the  hour  of  ten  o'clock  in  the  forenoon 
to  the  hour  of  six  o'clock  in  the  afternoon 
provided  always  that  the  attendance  of  the 
said  justice  may  occasionally  be  supplied  by 
any  other  justice  of  the  peace  for  the  said 
county.''  Then  follows  the  provision  as 
to  how  the  salary  is  to  be  raised.  The 
salary  is  to  be  at  the  rate  of  £600,  under 
8.  4,  and  it  is  to  be  raised  under  s.  5, 
which  provides  that,  "For  the  purpose 
of  fixinff  the  proportions  and  the  mode 
in  whicn  the  said  sum  of  £600  shall  be 
raised  for  the  payment  of  the  said  salary  be 
it  enacted  that  the  occupiers  "  of  certain 
ironworks  which  are  enumerated  "and  the 
occupiers  of  all  other  ironworks  that  shall 
hereafter  be  erected  within  the  said  parishes 
shall  in  the  first  place  contribute  altogether 
one-half  of  the  said  salary,  that  is  to  pay  the 
sum  of  £300  in  each  year,  for  their  respec- 
tive iiroportions  of  which  they  shall  be  rated 
in  respect  of  the  blast  furnaces  only  in  each 
of  those  several  works,"  and  so  on,  and 
that  the  inhabitants  of  the  parish  of 
Merthyr  Tydfil  shall  contribute  the  other 
half  of  the  salary.  I  think  then  it  provides 
by  whom  the  rates  are  to  be  made,  and  so 
on,  and  there  is  a  provision  also  for  a  clerk 
and  for  payment  to  a  clerk.  That  Act,  as  I 
have  said,  was  passed  in  1829,  and  that  was 
followed  by  an  Act  of  1843,  the  description 
of  which  IS :  "An  Act  to  provide  for  the 
more  effectual  execution  of  the  oflSce  of  a 
justice  of  the  peace  within  the  parish  of 
Merthyr  Tydfil  and  certain  adjoining 
parishes."  Then  it  recites  that  whereas 
the  Act  I  have  just  read  was  passed  (the 
duration  of  that  Act  was  limited  to  seven 
years)  "  and  whereas  the  said  Act  having 
expired  great  difficulty  is  now  experienced 
in  finding  a  sufficient  number  of  justices  of 
the  peace  to  execute  their  office  within  the 
said  parish  of  Merthyr  Tydfil  and  the  dis- 
trict surrounding  the  same  with  such 
promptness  andefficiency  as  the  good  govern- 
ment of  the  inhabitants  and  the  protection 
of  their  persons  and  properties  require  and 
it  is  therefore  expedient  for  the  purpose  of 
securing  a  more  active  and  vigilant  admin- 
istration of  the  laws  within  the  said  pansh 
and  district  that  a  justice  of  the  peace 
should  be  specially  appointed  to  act 
therein  with  competent  powers  and  that  a 
competent  remuneration  should  be  paid  to 
him  for  his  services  ...  be  it  enacted  that 
the  limits  of  this  Act  shall  be  held  to  in- 
clude the  whole  of  the  said  i)arish  of 
Merthyr  Tydfil  the  hamlet  of  Brithdir  in 
the  parish  of  Gelligaer  the  parish  of  Aber- 
dare  and  the  hamlet  of  Rhigos  in  the  parish 
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of  Ystradyfodwg  in  the  county  of  Glamor- 
gan," thereby  enlarging  the  district  Then 
comes  the  provision  for  the  appointment  of 
a  stipendiary  magbtrate  from  time  to  time, 
and  s.  3  provides  :  "  Be  it  enacted  that  the 
justice  so  appointed  shall  reside  within  the 
parish  of  Merthyr  Tydfil  and  shall  attend  at 
some  place  within  the  said  parish  for  the 
dispatch  of  business  three  days  at  the  least 
in  every  week  and  one  day  in  the  parish  of 
Aberdare  or  hamlet  of  Brithdir  (Sun- 
days excepted),  from  the  hour  of  ten  o'clock 
in  the  forenoon  to  the  hour  of  four  o'clock 
in  the  afternoon  or  oftener  if  necessary. 
Provided  always  that  the  attendance  of  the 
said  justice  may  occasionally  be  supplied 
by  any  other  justice  of  the  peace  having 
jurisdiction  in  respect  of  the  matters  to  be 
determined  by  such  justice."  Then  there 
are  provisions  dealing  with  his  powers, 
where  he  may  act  for  and  so  forth,  and  the 
salary,  and  the  appointment  of  tne  clerk. 
Then  by  s.  10  the  rate  is  dealt  with  :  "  That 
for  the  purpose  of  paying  the  said  salaries 
and  also  the  expenses  of  this  Act  and  other 
expenses  herein  mentioned  the  justices  of 
the  said  county  of  Glamorgan  in  general 
quarter  sessions  assembled  shall  once  or 
oftener  in  every  year  estimate  the  amount 
requisite  for  such  purpose,  and  shall  assess 
upon  each  puish  and  hamlet  included 
within  the  limits  of  this  Act  according  to 
the  proportions  in  which  such  parish&s  and 
hamlets  respectively  at  the  time  contribute 
to  the  county  rate  of  the  county  of  Gla- 
morgan a  fair  and  just  sum  and  the  same 
shall  be  levied  and  raised  as  hereinafter  pro- 
vided." Then  follow  provisions  for  the 
raising  of  the  rate  in  the  different  parishes 
and  hamlets,  and  then  follow  the  sections 
which  give  rise  to  the  discussion  in  this 
case— namely  ss.  13,  14.  [Thk  Master 
OF  THE  BoLLB  read  the  sections  (supra)}. 
Section  15  also  contains  an  important  pro- 
vision :  "  Be  it  enacted  that  vrhenever  any 
person  charsed  with  any  offence  for  whicn 
he  or  she  is  liable  to  be  summarily  convicted 
before  a  justice  shall  be  without  the  warrant 
of  a  justice  in  the  custody  of  any  constable 
acting  within  the  limits  of  this  Act  during 
the  time  when  the  police  office  shall  be  shut 
it  shall  be  lavrful  for  such  constable  if  he 
shall  deem  it  prudent  so  to  do  to  take  the 
recognizance  of  such  person  with  or  without 
sureties,"  and  so  forth.  Now,  I  pause  there 
because  there  is  a  considerable  interval  be- 
fore there  is  any  further  le^slation  dealing 
expressly  with  this  particular  district 
What  have  we  up  to  this  point  ?  We  have 
in  the  first  instance  an  ascertained  want 
By  reason,  as  it  is  recited,  of  the  extent  of 
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the  population,  and  the  increase  of  manu- 
factures and  so  on,  in  this  populous  district, 
it  has  been  found  necessary  to  give  that  dis- 
trict special  facilities  for  having  its  justice 
administered  by  a  magistrate.  It  is  found 
to  be  in  an  exceptional  condition,  and  there- 
fore it  is  treated  exceptionally.  The  district 
is  itself  compelled  or  empowered  to  incur  the 
expense  of  providing  this  additional  a«d van- 
tage. Provision  is  made  for  the  appoint- 
ment of  a  magistrate,  but  there  is  no  special 
provision  in  the  first  instance  dealing  with 
courts  or  places  where  he  is  to  sit,  but  it  is 
provided  that  he  is  to  reside  within  the 
town.  He  is  left,  as  far  as  the  place  where 
he  is  to  sit  is  concerned,  exactly  in  the  same 
position  as  other  magistrates  in  other  parts 
of  the  country  were  up  to  that  time.  They 
had  to  find  some  place  in  which  to  sit  and 
administer  justice.  The  expense  of  the 
clerk's  salary  is  thrown  naturally  upon  that 
part  of  the  county  which  is  to  reap  the 
benefit  of  the  provision.  Then  follows  the 
Act  of  1843,  which  1  have  read.  After 
having  had  the  experience  of  the  seven 
years  during  which  the  first  Act  was  in 
operation,  and  finding  that  the  mischiefs 
which  that  former  Act  was  passed  to  miti- 
gate still  continued,  and  continued  in  an 
aggravated  form,  the  legislature  intervenes 
and,  adopting  the  main  scheme  of  the  earlier 
Act,  enlarges  the  district  and  increases  the 
salary  of  the  magistrate  and  of  the  clerk, 
and  inaposes  upon  the  magistrate  the  duty 
of  sitting  not  in  one  place  only,  but  for  one 
day  in  the  week,  at  all  events,  in  one  or 
more  of  the  added  districts.  That  involved 
a  larger  scheme  altogether  and  contemplated 
a  larger  area,  and  a  larger  amount  of  busi- 
ness to  be  disposed  of.  and  it  was  natural 
that  some  provision  should  be  made  for  a 
want  that  had  no  doubt  been  felt  in  the 
past,  namely,  a  provision  for  finding  a  court 
or  courts  where  the  magistrate  should  be 
able  to  discharge  his  judicial  duties— 
the  magisterial  business  of  the  district. 
Hence  the  provision  of  s.  13,  which 
unquestionably  provides  for  the  erection 
of  a  suitable  office  or  offices  for 
transacting  the  ma^sterial  business  of  the 
district  included  within  the  limits  of  the 
Act.  The  question  raised  before  us  is  as  to 
what  is  the  fair  meaning  of  the  words 
"office  or  offices,"  in  that  connection- 
office  or  offices  for  transacting  tiie  magis- 
terial business.  The  mischief  tnat  had  been 
felt  had  not  been  in  respect  of  administra- 
tive business,  such  as  is  aone  by  magistrates 
in  sessions  ;  but  in  respect  of  the  adminis- 
tration of  the  criminal  business.    There  are 
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sections,  which  1  have  not  referred  to  in 
detail,  aealtng  with  the  jurisdiction  in  cases 
of  assaults  and  matters  of  that  kind,  and 
obviously  one  of  the  central  purposes — the 
chief  purpose  I  should  have  thought— for 
which  this  magistrate  was  a[)pointea  in  this 
district  was  for  the  administration  of  jus- 
tice, not  merely  what  is  called  the  ordinary 
routine  business,  but  for  adjudications, 
although,  of  course,  the  ordinary  routine 
business  had  to  be  done.  These  offices  • 
were  to  be  for  transacting  the  magisterial 
business  of  the  district.  Now,  to  say  that 
it  was  deliberately  intended  to  leave  out  of 
the  magisterial  business  that  which  is  the 
principal  part  in  view  of  the  reason  a*  stated 
oy  the  legislature  itself  in  introducing  this 
legislation,  namely,  the  adjudication  in 
court  upon  offenders  who  are  brought 
before  it,  seems  to  me  to  be  a  most  extra- 
ordinary and  far-fetched  contention.  One 
would  suppose  that  jrrima/acie  if  the  legis- 
lature were  making  provision  for  a  place 
where  the  magisterial  business  should  be 
conducted,  the  first  thing  that  would  enter 
into  their  minds  would  be  to  find  some  place 
where  the  ma^strate  would  sit,  and  there- 
fore jprtTna/octe  you  would  expect  from  the 
language  wnich  they  use  that  tnat  would  be 
the  intention  whicn  they  were  seeking  to 
carry  out  It  is  said  that  the  legislature 
here  has  used  the  words  "  office  or  offices," 
and  you  cannot  by  those  words  infer  that  they 
meant  to  justify  orprovide  for  the  building 
of  a  court  at  all.  Tnat  is  the  first  conten- 
tion, the  second  one  being,  that  even  if 
"office  or  offices"  is  capable  of  including 
the  word  "  court,"  still  in  the  context  it 
must  mean  one  office  or  only  one  building 
only  which  may  consist  of  more  than  one 
chamber,  each  chamber  of  which  would 
constitute  a  separate  office ;  and  that  it 
means  either  a  building  composed  exclu- 
sively of  one  chamber  in  which  administra^ 
tive  work,  and  not  judicial  work  is  carried 
on,  or  one  building  composed  of  several 
chambers  in  none  of  which  judicial  work  is 
carried  on,  but  where  official  administrative 
work  is  carried  on.  It  is  contended  that 
that  is  the  proper  interpretation  of  the  ad- 
dition of  the  word  "offices"  in  the  plural 
after  the  word  "  office  "  in  the  singular,  and 
that  therefore  in  this  particular  case 
there  was  first  of  all  no  right  to  apply  the 
funds  designated  for  the  building  of  a  court 
in  the  modern  sense,  that  is  to  say,  a  place 
where  justice  is  administered,  and  secondly, 
that  if  it  can  be  capable  of  embracing  the 
word  "  court,"  this  section  provided  only  for 
one  office,  and  if  one  has  oeen  built  in  one 
part  of  the  district  the  power  given  by  the 
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section  has  been  exhausted,  although  the 
magistrate  who  is  charged  with  the  obliga- 
tion of  sitting  in  more  than  one  district  has 
only  been  furnished  with  one  court  in  one  of 
the  two  districts  to  sit  in.  That  again  is  a 
verjr  extraordinary  result  to  gather  from  a 
section  which  is  passed  from  the  point  of 
view  which  I  have  established  by  reading 
the  words  of  the  legislature  in  the  preamble 
stating  the  grounds  upon  which  they  are 
passing  the  Act  and  the  mischiefs  which 
they  desire  to  remedy.  Now  we  are  dealing 
with  the  period  of  1843  in  construing  this 
Act,  and  we  find,  looking,  as  wo  are  entitled 
to  look,  at  contemporary  exposition,  as  it  is 
called,  of  the  meaning  of  such  technical 
words  as  "  office  or  offices  "  used  in  connec- 
tion with  the  discharge  of  the  duties  of 
magistrates,  that  those  words  were  indeed 
at  one  time  the  proper  words  for  expressing 
not  only  the  place  where  administrative 
business  was  carried  on,  but  the  place  where 
judicial  work  was  transacted.  We  find  this 
very  point  dealt  with  three  or  four  years 
before  this  Act  was  fiassed  in  an  Act  of 
1839,  which  shows  the  meaning  which  had 
been  attached  by  the  competent  draughts- 
men who  drew  these  Actis  to  the  words 
** office  or  offices"  in  that  connection.  In 
the  year  1839  there  were  two  Acts  passed 
dealing  with  this  subject  matter.  First,  as 
it  comes  first  in  order  of  date,  there  is 
the  Metropolitan  Police  Act,  1839,  s.  70  of 
which  is  reproduced  with  one  alteration  in 
8.  15  of  the  Act  of  1843,  which  I  have  just 
been  reading  and  which  I  have  already 
dealt  with.  Section  70  of  the  Metro[)olitan 
Police  Act,  1839,  provides  that :  "  Whenever 
any  person  charged  with  any  offence  of 
which  he  is  liable  to  be  summarily  convicted 
before  a  magistrate,  or  with  having  care- 
lessly done  any  hurt  or  damage,  shall  be, 
without  the  warrant  of  a  magistrate,  in 
the  custody  of  any  constable  of  the  metro- 
politan |)olice  in  charge  of  any  station 
house  during  the  time  when  the  police 
court  shall  be  shut,  it  shall  be  lawful  for 
such  constable,  if  he  shall  deem  it  prudent, 
to  take  the  recognizance  of  such  person  with 
or  without  sureties,  conditioned  as  herein- 
after mentioned."  Now  it  seems  to  me 
there  can  be  no  doubt  that  that  section 
means  that  where  a  person  is  in  the  custody 
of  a  constable  and  tne  police  court  is  shut 
and  it  is  impossible  to  bring  him  before  a 
magistrate  to  be  dealt  with  summarily, 
there  is  a  provision  made  for  taking  the 
man's  recognizance  by  the  constable  himself, 
that  is  to  say,  his  recognizance  with  or  with- 
out bail  or  sureties  that  he  will  appear  when 
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the  court  is  sitting.  What  is  the  "  court 
referred  to  ?  Not  an  office  where  business 
other  than  judicial  business  is  carried  on, 
but  a  ijolice  court  where  you  expect  to  find 
a  magistrate  sitting,  and  it  is  obviously 
because  the  magistrate  is  not  sitting  within 
that  place  that  provision  is  made  for  the 
constable  taking  the  recognizance  of  the 
person  in  custody.  Now  taking  that  as  the 
obvious,  clear  and  unambiguous  meaning  of 
the  legislature  in  that  section^  what  is  the 
meaning  of  the  similar  pnjvision  contained 
in  s.  15  {mpra)y  of  the  Act  of  1843?  Now 
what  happens  in  the  police  office  there 
referred  to  when  it  is  not  shut  1  The  office 
is  the  place  where  the  magistrate  sits 
judicially  and  where  this  person  could  be 
summarily  convicted  if  the  magistrate  were 
there,  and  therefore  the  place  where  the 
magistrate  would  be  sitting  for  the  fjurpose 
of  dealing  with  his  judicial  functions  is 
necessarily  in  the  Act  the  police  office,  and 
therefore  the  words  "  police  office  "  embrace 
the  word  "court."  That  is  an  absolute 
conclusive  demonstration,  it  seems  to  me,  in 
the  very  Act  itself  of  the  meaning  which 
the  draughtsman  attiiched  to  the  word 
"office,"  and  that  word,  whatever  else  it 
embraces,  embraces  the  existence  of  what 
can  be  properly  called  a  court,  that  is  to  say. 
a  place  where  the  magistrate  .sits  ana 
administei*s  justice.  So  much  for  that 
point.  Now  1  will  deal  with  another  argu- 
ment which  has  been  urged  upon  one  of  the 
two  points  which  I  have  named  as  the 
points  made  for  the  respondents  in  this 
api)eal.  With  reference  to  the  provisions 
for  supplying  this  office,  the  first  contention 
made  is  that  the  first  part  of  s;  13  of  the  Act 
of  1843,  whereby  power  is  riven  to  the 
justices  to  appropriate  any  lands  over  which 
they  may  have  control  in  the  parish  of 
Merthyr  Tydfil  for  the  purpose  of  the 
erection  thereon  of  an  office  or  offices  for 
transacting  the  magisterial  business  of  the 
district,  means  that  the  office  or  offices  must 
be  in  Merthyr  Tydfil,  and  that  therefore  the 
legislation  does  not  contemplate  the  acquisi- 
tion by  any  means  of  an  office  elsewhere 
than  in  Merthyr  Tydfil  itself,  and  that  inas- 
much as  one  has  been  supplied  in  Merthyr 
Tydfil  there  is  no  power  to  incur  any  further 
expense  in  respect  of  an  office  or  offices  in 
any  other  part  of  the  district.  However, 
they  do  not  press  that  as  their  main  point, 
and  they  do  not  strenuously  contencf  that 
the  subsequent  part  of  that  section  does  not 
make  it  possible  by  other  means  to  provide 
an  office  elsewhere,  the  second  part  of  the 
section  being  "or  otherwise  to  purchase 
land  or  buildings  suitable  for  the  purposes  ^ 
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aforesaid  or  to  erect  such  office  or  offices  or 
to  hire  an  office  or  offices  in  some  suitable 
place  as  they  think  fit  and  the  expense  of 
purchasing  such  lands  or  building  or  of 
building  and  maintaining  or  of  hiring  such 
office  or  offices  shall  be  paid  out  of  the  rates 
to  be  levied."  It  seems  to  me  that,  although 
the  words  "  office  or  offices  "  are  perhaps  not 
as  happily  chosen  as  they  might  have  been, 
yet  H-hen  we  look  at  the  conditions  the  Act 
was  dealing  with  and  the  obligation  imposed 
upon  the  magistrate  to  sit  in  more  than  one 
place,  we  ought  to  construe  those  words 
"office  or  offices,"  if  they  are  capable  of 
bearing  the  meaning,  as  not  being  limited 
necessarily  to  one  office  only  in  one  part  of 
the  district.  It  seems  to  me  that  the  words 
are  perfectly  capable  of  embracing  more 
than  one  office,  and  therefore  the  section 
covers  offices  not  merely  in  one  district,  but 
an  office  in  each  of  the  two  subordinate 
districts  which  toother  make  up  the  stipen- 
diary district.  I  think  that  that  is  the  natural 
or  at  all  events  perfectly  possible  construc- 
tion of  those  words  in  that  connection,  and 
when  one  considers  the  pur][)ose  which 
obviously  the  legislature  had  m  view,  to 
obligee  a  magistrate  to  sit,  it  is  making  some 
provision  for  the  finding  of  a  place  for  him 
to  sit  in.  It  seems  to  me  it  would  be  very 
absurd  to  say  that  the  Act  imposes  upon  the 
magistrate  the  obligation  of  sitting  in  more 
than  one  place  and  yet  deliberately  with- 
draws from  the  county  the  obli^tion  of 
finding  more  than  one  place  for  him  to  sit 
in.  It  seems  to  me  therefore  that  the  words 
are  quite  compatible  with  the  right  to  find 
more  than  one  office.  Then  the  fact  that 
there  are  no  lands,  which,  as  a  matter  of 
fact,  they  have  desired  to  appropriate  in 
other  i)laces,  does  not  seem  to  me  to  exclude 
their  right  of  erecting  a  building  by  borrow- 
ing or  oy  hire  or  by  any  other  means  in 
some  other  place.  The  second  clause  of  the 
section  is  large  enough  to  enable  them  to 
build  wherever  they  think  fit— in  such  suit- 
able places  as  they  think  fit.  Therefore  it 
seems  to  me  that,  taking  the  matter  down 
to  this  date,  it  is  quite  clear  that  according 
to  the  intention  of  the  Act  a  power  is  given 
to  this  body  to  find  suitable  courts  for  the 
raafl;istrate  at  the  expense  of  the  district  in 
sucn  places  within  the  district  as  they  think 
suitable.  That  is  my  clear  view  of  the 
construction  of  the  Act  of  1843.  Now 
it  is  said  that  all  that  has  been 
altered  by  what  took  place  afterwards. 
Perhaps  I  should  follow  out  what  was  done 
with  regard  to  this  particular  district  in 
subsequent  times,  although  in  my  judgment 
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it  does  not  really  alter  the  position.  In 
1868  an  Act  was  passed  for  enlarj^ng  the 
district  again.  It  recites  the  earlier  Acts, 
and  provides  that  "  Whereas  it  is  expedient 
that  the  limits  of  the  Act  of  lf^4d  be  extended 
and  that  the  salaries  from  time  to  time 
appointed  shall  bo  increased,"  then  come 
the  series  of  conditions,  the  first  of  which 
extends  the  limits  of  the  Act  by  taking  in  a 
portion  of  the  parish  of  Llanwonno.  Then 
it  proceeds  [the  Master  of  the  Rolls  read 
.s.  1,  supra].  I  should  have  thought  that 
would  have  been  enough  to  lead  an^  ordin- 
ary person  to  see  that  the  legislature 
intended  to  put  the  new  district  comprised 
in  the  added  portion  in  the  same  position  as 
bhe  old  one  had  been,  mutatis  mtUandis^  and 
that  all  the  old  powers  applied  to  the  new 
and  additional  district  fuia  that  the  same 
rights  were  given  to  provide  for  the  sittings 
in  the  larger  district  as  applied  to  the  old 
district.  But  the  legislature  ^  on  to  deal 
with  it  from  abundant  caution  so  as  to 
make  it  perfectly  clear  that  there  can  be  no 
ambiguity  as  to  the  rights  to  do  certain 
things  which,  it  seems  to  me,  are  already 
covered  by  the  wide  words  which  I  have 
read,  but  as  to  which  it  is  possible^ne 
cannot  draw  any  limit  to  the  ingenuity  of 
people  interested  in  such  matters — some  one 
might  take  objection  and  say, "  Here  is  a 
large  area.  How  are  we  going  to  collect 
money  out  of  that  part  of  the  larger  area 
which  was  not  part  of  the  old  one  "  ;  so  the 
legislature  make  it  perfectly  clear  that  they 
are  going  to  increase  the  salaries  and  are 
going  to  increase  the  district  and  mean 
to  make  clear  provision  as  to  the  powers  of 
raising  the  salaries  and  expenses,  although 
they  have  already  done  it  in  general  words, 
so  that  there  can  be  no  dispute  about  it  that 
those  powers  are  to  extend  to  the  new 
district  and  that  the  added  parts  are  to  con- 
tribute their  proper  share  to  the  expenses. 
That  is  really  what  they  do  in  the  sections 
which  have  oeen  pressed  upon  us  so  much, 
namely,  s.  II,  which  provides  that  "the  lOth 
and  11th  sections"  (those  are  the  sections  pro- 
viding for  raising  the  expenses  by  rates  over 
the  old  district)  "of  the  Act  of  1843,  shall 
be  read,  construed  and  applied  as  if  the 
salaries  by  this  Act  authorised  and  directed 
to  be  paid  had  been  expressly  included  in 
those  sections  and  the  same  had  been  enacted 
for  the  purpose  of  paying  and  making  pro- 
vision for  payment  of  the  said  salaries  and 
as  if  the  overseers  of  the  poor  of  the  parish 
of  Llanwonno  had  been  included."  That  is 
a  provision  which  is  introduced,  as  I  say, 
ex  abv/ndanti  cautda^  in  respect  of  the  pay- 
ment of  the  salaries,  and   the   argument 
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founded  upon  that  is  that  the  legislature 
taking  this  precaution  of  dealing  with 
salaries  have  deliberately  left  out  any  refer- 
ence to  any  powers  for  building  courts,  and 
inasmuch  as  they  have  not  referred  again 
expressly  to  the  powers  of  building  courts, 
it  must  be  taken  that  they  have  treated 
those  powers  as  having  ceased  to  exist  and 
that  therefore  they  are  not  in  existence. 
That  argument  is  put  forward  as  showing 
that  at  the  time  when  the  Act  of  1868  was 
passed,  somehow  or  other  the  power  in  the 
earlier  Act,  which  I  have  empnasised  and 
dM'elt  upon,  for  supplying  courts  for  the 
m£^trate  to  sit  in  had  lapsed  and  gone. 
It  is  not  said  that  this  Act  itself  would  nave 
the  effect  of  annulling  that  power  if  it 
existed,  but  the  contention  is  used  in  confir- 
mation of  an  argument  that  another  and 
intervening  Actj  which  I  have  not  yet 
referred  to,  annulled  it.  I  have  pointed  out 
that  no  such  inference  can  be  drawn  from 
this  section  of  this  Act  and  that  it  is  simplv 
inserted  ex  cUtundanti  cautela  dealing  with 
that  part  of  the  earlier  Act,  which  the 
legislature  thought  required  extra  emphasis 
and  not  annulling  anytning  already  provided 
for.  I  have  also  pointed  out  tnat  the 
general  words  extend  in  the  fullest 
possible  way  all  the  powers  conferred  by 
the  earlier  Act  to  the  district  created  by  the 
new  Act.  Then  the  only  other  Act  referring 
to  this  particular  district  is  the  Act  of  1894, 
and  that  again  simply  provides  for  the  exten- 
sion of  the  district,  and  it  is  on  the  same  lines 
as  all  the  previous  Acts  except  that  it  is  deal- 
ing with  added  districts  and  therefore  it 
bnngs  in  previous  provisions  and  makes  them 
ancillary  to  the  extension  of  the  district. 
Section  4  provides  [^the  Masteb  of  thb 
EoLLS  read  the  section,  supra\  That  is 
an  enlarged  provision  for  securing  attend- 
ance in  more  than  one  place.  That  is  the 
whole  of  the  special  legislation  with  respect 
to  this  district,  and  so  far  as  that  special 
legislation  goes  it  seems  to  me  that  the 
powers  conferred  as  to  building  courts  and 
chari^ng  the  expense  of  so  doing  upon  the 
distnct  are  clearly  established ;  that  is  to 
aAVf  courts  in  which  the  justice  can  sit  and 
administer  criminal  or  magisterial  justice. 
But  now  it  is  said  the  burthen  of  the  whole 
of  that  elaborate  machinery  for  providing 
courts  for  the  magistrate  to  sit  in  and  for 

Sroviding  expenses  to  be  borne  by  the 
istrict  which  theoretically  ^ts  the  primary 
benefit,  and  upon  which,  without  Question, 
the  expenses  of  the  magistrate's  salary  ana 
that  of  his  clerk  are  thrown,  is  a  burden 
which  by  an  intervening  public  Act  has 
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been  taken  off  that  special  district  and 
thrown  upon  the  county  at  large.  The 
statute  relied  upon  is  the  Act  of  1849.  which 
is  a  general  Act  for  the  holding  ol  petty 
sessions  of  the  peace  in  counties  and 
boroughs.  It  is  important  to  see  what  the 
scope  of  that  Act  is,  and  that  appears  by  the 
preamble,  which  is  as  follows :  "  Whereas 
certain  meetings  of  justices  of  the  peace 
called  petty  sessions  of  the  peace  are  holden 
in  and  for  certain  divisions  of  the  several 
counties  of  £n^land  and  Wales  called  petty 
sessional  divisions  aud  important  duties 
have  lately  been  assigned  to  the  justices 
attending  at  such  petty  sessions  and  to  their 
clerks  by  certain  Acts  of  Parliament  and  it 
is  desirable  to  declare  and  enact  that  the 
sittings  of  justices  of  the  peace  or  of  a 
stipendiary  magistrate  in  and  for  every  city 
borough  or  town  corporate  having  a  separate 
commission  of  the  peace  or  for  any  part 
thereof  shall  be  deemed  a  petty  sessions  of 
the  peace  within  the  meaning  of  such  Acts 
and  that  buildings  or  places,  at  which  such 
petty  sessions  may  be  holden  shall  where 
necessary  be  provided.  Be  it  therefore 
enacted  that  every  sitting  and  acting  of 
justices  of  the  peace  or  of  a  stipenoiary 
magistrate  in  and  for  any  city  borough  or 
town  corporate  having  a  separate  com- 
mission of  the  peace  or  any  part  thereof 
within  England  and  Wales  or  any  police 
court  or  other  place  appointed  in  that  behalf 
shall  be  deemed  a  petty  sessions  of  the 
])eace  and  the  district  for  which  the  same 
shall  be  holden  shall  be  deemed  a  petty 
sessional  division  within  the  meaning  of  any 
Acts  of  Parliament  already  made  or  here- 
after to  be  made  having  relation  to  such 
petty  sessions  or  to  any  business  to  be  trans- 
acted thereat"  and  so  on.  Now  with 
reference  to  the  districts  which  the  legisla- 
ture have  there  defined  and  created,  the  Act 
provides:  "That  in  all  cases  where  at 
present  there  are  not  or  where  hereafter 
there  shall  not  be  any  fit  or  proj)er  place  for 
the  holding  of  such  petty  sessions  within 
any  such  petty  sessional  divisions  as  afore- 
said in  any  county  riding  liberty  or  division 
within  England  and  Wales  or  within  any 
city  borough  or  town  corporate  within  the 
same  it  shall  be  lawful  for  the  justices  of  the 
peace  of  any  such  county  riding  liberty  or 
division  in  general  or  quarter  sessions 
assembled  and  for  the  council  or  other 
governing  body  in  anjr  such  city  borough 
or  town  corporate  having  a  separate  com- 
mission of  the  peace  respectively  if  they 
shall  respectively  think  fit  from  time  to  time 
to  direct  that  fit  and  proper  places  be  hired 
or  otherwise  provided  for  the  holding  of 
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such  petty  sessions  of  the  peace  within  any 
such  petty  sessional  division  as  aforesaid 
and  that  the  expenses  thereof  and  attendant 
thereon  be  paid  out  of  the  county  rate  or 
borough  fund  respectively  as  the  case  may 
be."  The  argument  is  that  there  is  an 
express  provision  in  the  general  Act  where- 
by the  expenses  of  providing  courts  for  the 
magisterial  business  are  thrown  upon  the 
county  and  therefore  the  inhabitants  of  this 
special  stipendiary  district  of  Merthyr 
Tydfil  are  bound  to  contribute  to  the  general 
county  rate  for  the  purpose  of  providing 
such  courts,  and  that  it  is  exceedingly 
unjust  that  while  these  persons  are  liable  to 
that  obligation  to  contribute  to  the  cost  of 
courts  throughout  the  whole  countj;  they 
should  also  be  called  upon  to  provide, at 
their  own  ex j)ense  courts  for  themselves.  It 
is  said  that  that  is  a  glaring  injustice  and 
cannot  be  the  meaning  of  the  legislature, 
and  that  therefore  it  must  be  taken  that  all 
the  elaborate  provisions  of  the  special  Acts 
I  have  referred  to  are  repeated.  The  simple 
answer,  it  seems  to  me,  to  that  argument  is 
that  the  Act  which  I  have  just  read  deals 
with  different  sets  of  cases  altogether.  The 
particular  district  that  we  have  to  deal  with 
IS  not  a  petty  sessional  division  ;  a  part  of  it 
is  in  one  petty  sessional  division  and  part  of 
it  is  in  another  petty  ses-sional  division,  but 
as  a  whole  it  Ls  not  co-extensive  with  any 
particular  petty  sessional  division.  More- 
over it  is  quite  clear  from  this  Act  that 
what  the  legislature  are  dealing  with  is  the 
sitting  by  the  justices  attending  petty 
sessions,  and  when  one  comes  to  examine 
what  are  created  petty  sessions  for  the  pur- 
poses of  the  Act,  one  finds  that  the  particu- 
lar jurisdiction  of  the  stipendiary  in  this 
district  does  not  fall  withm  the  definition 
of  that  term.  Therefore,  the  Act  has  no 
special  application,  it  seems  to  me,  to  the 
particular  stipendiary  district  which  we 
have  to  deal  with.  That  is  clear  enough  in 
theory,  but  in  fact  and  in  truth  the  injustice 
which  is  relied  upon  does  not  exist,  because 
the  courts  which  have  been  found  in  other 
parts  of  the  county,  and  to  which  it  is 
alleged  the  obligation  of  the  persons  in  the 
stipendiary  district  extends,  thereby  creat- 
ing the  injustice,  have  not  been  constructed 
in  whole  or  in  jmrt  at  the  expense  of  the 
inhabitants  of  this  stipendiary  district. 
They  have  been  constructed  out  of  another 
and  different  fund  to  which  this  district 
does  not  contribute  at  all,  and,  therefore,  in 
fact  there  has  been  no  injustice,  and  in 
theory  it  seems  to  me  that  this  Act  docs  not 
provide  for  anything  that  could  be  an  in- 
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justice.  This  district  has  got  a  particular 
benefit  by  reason  of  the  special  conditions 
applicable  to  it  alone,  and  it  seems  to  me  to 
be  perfectly  consistent  with  justice,,  and 
evidently  to  have  been  so  regarded  by  the 
legislature,  that  the  district  which  got  that 

Particular  benefit  should  itself  bear  the 
urden  of  it.  It  seems  to  inc,  therefore, 
that  the  decision  of  the  court  below  was 
wrong.  I  do  not  think  the  learned  judges 
gave  sufficient  attention  to  the  scheme 
enunciated  in  the  series  of  Acts  creating  the 
special  district  and  throwing  upon  that 
special  district  the  burden  of  its  own 
expenses.  Having  got  that  as  the  clear 
intention  of  the  legislature,  even  if  this  Act 
of  1849  were  not  shown  tx>  be  incapable  of 
applying  to  this  particular  district,  I  think 
it  would  be  a  very  strong  thing  to  say  that 
the  general  words  of  the  general  Act  could 
be  taken  impliedly  to  repeal  the  special 
words  of  the  Act  passed  for  a  special  pur- 
pose. The  authorities  are  "very  numerous  on 
that  point,  and  I  need  not  refer  to  them 
further  than  to  say  that  the  law  seems  to 
me  to  be  quite  clearly  stated  in  the  few 
authorities  that  have  been  referred  to  by 
Mr.  Qlen,  On  those  grounds  I  am  unable 
to  agree,  with  the  decision  of  the  court 
below,  and,  therefore,  I  think  the  appeal 
must  be  allowed, 

KoMEB  and  Mathew,  L.JJ.,  delivered 
judgments  to  the  same  effect 

ApjHal  allowed. 

Solicitors  for  the  Glamorganshire  County 
Council :  Cheston  <fe  Sons,  for  Mansel 
Franklen,  clerk  to  the  Glamorgan  County 
Council. 

Solicitors  for  the  auditor  :  F.  J.  Thairl- 
wall,  for  W.  and  W.  B.  Hunton,  Richmond, 
Yorkshire. 

Solicitors  for  the  Merthyr  Tydfil  Guard- 
ians :  Wrentmore  &  Sons,  for  F.  T.  James, 
Merthyr  Tydfil. 
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Gas — Arrears  of  gas  rates — Sale  of  business 
of  outgoing  tenant — Business  continued 
by  incoming  tenant — Metropolis  Gas 
Act,  1860  (23  k  24  Vict.  c.  125),  s.  39— 
Gas  Light  and  Coke  Company's  Act, 
1872  (36  k  36  Vict.  c.  xxiii.),  s.  18. 

J?y  «.  18  of  the  Gas  Light  and  Coke  Com- 
pani/s  Acty  1872,  it  was  jyrovided  that 
**  In  ca^  any  consumer  leave  the 
premises  where  ga^  was  supplied  to  him 
vrithout  paying  the  company  the  rate  or 
meter  rent  due  from  him^  the  company 
shall  not  require  from  the  next  tenant 
of  the  premises  jxiyment  of  the 
arrears  so  left  unpaid^  unless  the  in- 
coming  tenant  agreed  with  the  defatUt- 
ing  consumer  to  pay  the  arrears,  or 
unless  the  incoming  tenant  shall  con- 
tinue  the  trade  or  bnsiness  of  the 
outgoing  tenant,  and  shall  have  paid  to 
the  oumer,  lessee,  or  mortgorgee  in 
possession,  or  to  the  outgoiiig  tenant 
of  such  premises,  a  consideration  for  so 
doing,  out  the  company  shall  notwith- 
standing  any  such  arrears  in  the  ahsence 
of  collusion  between  the  outgoing  and 
the  incoming  tenant  sujrply  gas  to  the 
incoming  tenant  as  required  by  this 
Act,  on  being  required  by  him  to  do  so." 
A  consumer  of  gas  supplied  by  th  ( 
company,  left  the  premises  vnthout 
paying  for  the  gas  consumed  by  him. 
The  incoming  tenant  continued  the 
trade  or  business  of  the  outgoing  con- 
sumer and  jxiid  him  a  consideration 
for  so  doing,  but  no  ga^  was  required 
by  or  sujyplied  to  him. 

Held,  the  company  could  not  umder  their 
sj>€cial  Act  of  1872,  recover  by  legal 
process  the  arrears  from  tfie  incoming 
tenant. 

The  decision  of  the  Court  of  Appeal 
(67  J,  P.  192)  reversed:  Gas  Light 
and  Coke  Co.  v.  Mead  (1876),  40  J.  P. 
662,  ajyjyroued. 

This  was  an  appeal  from  the  Court  of 
Appeal  (Vaughan  Williams,  Stirling 
and  Mathew,  L.  J  J.),  reported  at  67  J.  P.  192. 


68  J.  P.  461. 

The  action  was  brought  to  recover  the 
sum  of  £10  Zs,,  the  price  of  gas  supplied  by 
the  plaintiff  company  to  one  Lowles,  who 
had  been  the  tenant  and  occupier  of  a 
house  in  the  Harrow  Koad,  where  he 
carried  on  business  as  a  grocer  and  a  retailer 
of  wines,  spirits  and  beer.  Lowles  sold  the 
lease  of  the  premises  and  the  goodwill  of 
the  business  to  the  defendants,  the  brewery 
company,  who  continued  to  carry  on  the 
business  upon  the  premises.  The  plaintiff 
company  demanded  payment  from  the  de- 
fendants of  the  sum  of  £10  3«.,  in  respect  of 
arrears  of  gas  rate  due  from  Lowles,  and, 
on  the  defendants'  refusal  to  x>ay,  com- 
menced the  present  action  to  recover  that 
amount. 

The  county  court  judge  gave  judgment 
for  the  defendants,  the  brewery  company, 
and  on  ap^ieal,  this  decision  was  affirmed  by 
the  Kin^s  Bench  Division  on  the  authority 
of  Gas  Light  and  Coke  Co.  v.  Mead  (1876), 
40  J.  P.  662.  The  Court  of  Appeal  reversed 
this  decision  and  entered  judgment  for  the 
gas  company.  The  brewery  company  ap- 
pealed to  this  House. 

By  the  Gas  Light  and  Coke  Company's 
Act,  1872  (35  k  36  Vict.  c.  xxiii.),  s.  18  : 
"  In  case  any  consumer  leave  the  premises 
where  gas  was  supplied  to  him  without 
Xxaying  to  the  company  the  rate  or  meter 
rent  due  from  him,  the  companv  shall  not 
require  from  the  next  tenant  of  the  premises 
pavment  of  the^  arrears  so  left  unpaid, 
unless  the  incoming  tenant  agreed  with  the 
defaulting  consumer  to  jxay  the  arrears,  or 
unless  the  incoming  tenant  shall  continue 
the  trade  or  business  of  the  outgoing  tenant, 
and  shall  have  paid  to  the  owner,  lessee,  or 
mortgagee  in  possession,  or  to  the  outgoing 
tenant  of  such  oremises,  a  consideration  for 
so  doing ;  but  the  company  shall,  notwith- 
standing any  such  arrears,  m  the  absence  of 
collusion  between  the  outgoing  and  in- 
coming tenant,  supply  gas  to  the  incoming 
tenant  as  recjuirecf  by  this  Act,  on  being 
required  by  him  to  do  so  " 

By  s.  70  of  the  Gas  Light  and  Coke  Com- 
pany's Act,  1868  (31  k  32  Vict.  c.  cvi.),  in 
case  of  default  by  any  person  liable  to  any 
payment  in  respect  of  a  sui)ply  of  gas  by 
the  company,  or  the  use  or  repair  of  any 
meter,  a  remedy  Ls  given  by  application  to  a 
magistrate  for  a  warrant  of  distress :  and 
by  s.  71,  by  way  of  additional  remedy, 
where  any  person  fails  to  pay  any  gas  rent 
or  meter  rent,  or  sum  due  or  x)ayable  by  him 
to  the  company,  the  company  may  recover 
the  same  in  any  court  of  competent  juris- 
diction for  the  recovery  of  debts  of  the 
liko  amount. 
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C.  A,  Mussell,  K.C.,  and  Spokes^  for  the 
appellants,  the  brewery  company,  cited  Gas 
Ltght  and  Coke  Co.  v.  Mead  (1876),  40  J.  P. 
662. 

DanehtoerUy  K.C.,  and  R,  E,  Vaitghan 
WilltamSy  for  the  respondents,  the  gas 
company,  cited  Faterson  v.  Gas  Light  and 
Coke  Co,,  [1896]  2  Ch.  476 ;  60  J.  P.  532; 
Hoddesdon  Gas  Co.  v.  Hadewood  (1869), 
6  C.  B.  (N.S.)  239. 

The  House  took  time  to  consider. 

Lord  Macnaghten.— -My  lordSj  in  this 
case  the  respondents,  the  Gas  Light  and 
Coke  Company,  sued  the  Cannon  Brewery 
Company  for  arrears  of  gas  rates.  The 
Court  of  Appeal  supported  the  claim,  and 
gave  judgment  in  favour  of  the  gas  company. 
The  arrears  were  not  attributable  to  any 
default  on  the  part  of  the  brewery  company. 
The  brewery  company  had  no  relations  with 
the  gas  company  m  the  past.  They  do  not 
propose  or  desire  to  have  any  relations  with 
them  in  future.  The  debt  they  have  been 
adjudged  to  i)ay  is  not  their  debt  in  any 
sense.  It  is  the  debt  of  the  outgoing  tenant, 
whose  interest  in  the  premises  supplied  with 
the  unpaid  gas  they  have  purchased,  and 
whose  trade  or  business  they  are  now  continu- 
ing. The  claim  was  made  on  the  strength  of 
the  following  section  of  the  Gas  Light  and 
Coke  Company's  Act,  1872  :  "  18.  In  case 
any  consumer  leave  the  premises  where  the 
gas  was  supplied  to  him  without  paying  to 
the  company  the  rate  or  meter  rent  due  from 
him,  the  company  shall  not  require  from  the 
next  tenant  of  the  premises  payment  of  the 
arrears  so  left  unpaid  unless  the  incoming 
tenant  a^eed  with  the  defaulting  consumer 
to  pay  the  arrears,  or  unless  the  incoming 
tenant  shall  continue  the  trade  or  business 
of  the  outgoing  tenant,  and  shall  have  paid 
to  the  owner,  lessee,  or  mortgagee  in  poscs- 
sion,  or  to  the  outgoing  tenant  or  such 
premises,  a  consideration  for  so  doing,  but 
the  company  shall,  notwithstanding  any 
such  arrears,  in  the  absence  of  collusion 
between  the  outgoing  and  incoming  tenant, 
supply  gas  to  the  incoming  tenant  as  re- 
quired by  this  Act,  on  being  required  by  him 
to  do  so."  The  grounds  on  which  the  Court 
of  Appeal  proceed  are  these  :  Their  view  is 
that  when  the  Act  says  that  the  ^  com- 
pany shall  not  require  from  an  incoming 
tenant  payment  of  arrears  left  upaid  by  the 
outgoing  tenant  unless  one  or  otner  of  two 
conditions  is  fulfiUed,  it  is  necessarily  im- 
plied that  if  either  of  those  conditions  is  ful- 
filled such  payment  may  be  required.  Now, 
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it  is  admitted  that  the  second  condition 
has  been  fulfilled  in  the  case  of  the  brewery 
company.  The  gas  cx)mpany,  therefore,  they 
say,  are  authorised  by  this  Act  to  require 
payment  of  the  arrears  from  the  brewery 
company.  Then  comes  the  question.  What  is 
the  meaning  of  the  word  "  require "  1  To  solve 
that  question  the  learned  judges  of  the 
Court  of  Appeal  turn  to  the  last  sentence  of 
the  section.  And  there  they  find  an  abso- 
lute obligation  on  the  part  of  the  gas  com- 
pany to  supply  gas  to  an  incoming  tenant, 
notwithstanding  the  existence  of  arrears 
owing  by  his  predecessor  in  title.  The  next 
step  IS  easy  enough.  As  the  obli^tion  to 
8upp»ly  the  incoming  tenant  is  in  their 
opinion  absolute  and  unconditional,  it  would 
be  idle  to  tell  the  gas  company  that  they 
may  require  ^layment  of  arrears  unless 
power  is  given  to  enforce  compliance  with 
the  demand.  Hence  it  follows  that  the 
word  "  require "  imports  liability  on  the 
part  of  the  incoming  tenant,  and  confers  a 
right  of  action  on  the  gas  company.  The 
result  is  certainly  startling.  Gas  companies 
in  the  metropolis,  alone  of  all  traders,  cor- 
porate or  unincorporate,  are  privileged  in 
certain  cases  to  collect  debts  due  by  default- 
ing customers  from  persons  who  have  never 
been  and  never  mean  to  be  customers  of 
theirs.  The  learned  judges  of  the  Court  of 
Appeal,  in  deciding  against  the  brewery 
company,  advisedly  overruled  a  decision 
of  Blagkbubn  and  Lush,  JJ.,  which 
was  in  point  and  directly  contrary 
to  their  view :  Ga^  Light  and  Coke 
Co.  V.  Mead,  supra,  decided  in  1876. 
There  is,  however,  as  Mr.  Russell  pointed 
out,  one  flaw  in  the  reasoning  of  the  Court 
of  Appeal.  The  learned  judges  have  over- 
looked a  few  words  in  s.  18.  The  obligation 
on  the  part  of  the  gas  company  to  supply 
gas  to  an  incoming  tenant  is  not  absolute  or 
unconditional.  It  is  Qualified  by  the  words 
"  as  required  by  this  Act"  When  the  hb- 
tory  of  gas  legislation  in  the  metropolis  is 
borne  in  mind,  those  words  are  very  si^ifi- 
cant,  and  the  difficulty  created  by  a  provision 
at  first  sight  indirect  and  obscure  vanislies 
altogjether. 

Originally,  gas  companies  in  the  metro- 
polis were  free  to  extend  their  works  as  they 
pleased.  The  system  of  separate  districts 
was  unknown.  The  service  of  gas  was  left 
to  the  ordinary  laws  of  supply  and  demand. 
At  length,  "  in  order  to  economise  capital 
and  avoid  the  too  frequent  opening  of 
streets,"  the  principal  companies,  including 
the  Gas  Light  and  Coke  Co.,  agreed 
to  confine  the  supply  of  gas  to  separate 
districts.    This  arrangement  was  contirmed 
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and  regulated  by  the  Metropolis  Gas  Act, 
1860.  "Districting,"  to  use  an  expression 
found  in  the  Act,  made  a  great  change  in 
the  position  of  the  gas  companies.  In  its 
own  district  each  company  obtained  a 
monopoly.  It  was  therefore  necessary  in 
the  interest  of  consumers  to  place  certain 
restrictions  on  dealings  between  gas  com- 
panies and  intending  customers.  Subject 
to  the  provisions  of  the  Metropolis  Gas  Act, 
1860,  every  gas  company  was  still  left  free  to 
enter  into  any  contract  with  any  owner, 
occupier,  or  local  authority,  for  the  supply 
of  gas  "  in  such  manner  and  on  such  terms 
and  conditions  "  as  the  parties  might  agree 
(s.  19).  But  by  s.  21,  no  contract  for  the 
supply  of  gas  was  to  contain  "  any  term  or 
condition  contrary  to  any  of  the  provisions  " 
of  the  Act.  And  then  came  s.  39,  which  is 
word  for  word  the  same  as  s.  18  of  the  Gas 
Light  and  Coke  Company's  Act  of  1872,  ex- 
cept that  the  latter  section  introduces  for  the 
first  time  the  condition  about  the  incoming 
tenant  continuing  the  trade  or  business  of 
the  outgoing  tenant.  Now,  the  Gas  Clauses 
Act,  1847,  the  Metropolis  Gas  Act,  I860,  and 
the  several  Acts  of  the  Gas  Light  and  Coke 
Co.,  by  incorporation  and  reference,  all  form 
one  code,  and  the  expression  "  this  Act "  in 
s.  18  of  the  Act  of  1872,  includes  them  all. 
The  result  is  that,  if  the  brewery  com- 
pany on  taking  over  the  premises  had 
required  a  supply  of  ga.s,  they  and  the  gas 
company  might  have  entered  into  any  con- 
tract in  relation  to  such  supply  not  con- 
trary to  any  of  the  terms  and  conditions  of 
the  code.  As  a  condition  of  such  supply 
the  gas  company,  under  the  circumstances, 
might  have  required  from  the  brewery 
company  payment  of  the  arrears  left  un- 
paid by  the  outgoing  tenant.  But,  inasmuch 
as  the  brewery  company  do  not  require  the 
gas  company  to  supply  them  with  gas,  s.  18 
of  the  Act  of  1872  does  not  apply,  and  the 
gas  company  are  not  in  a  position  to  re- 
quire payment  of  the  arrears  from  the 
brewery  company.  I  am,  therefore,  of 
opinion  that  the  decision  in  Oas  Light  and 
(Joke  Co,  V.  Mead,  supra,  was  quite  correct, 
and  that  the  order  of  the  Court  of  Appeal 
in  the  present  case  ought  to  be  reversed 
with  costs  both  here  and  below,  and  I  move 
your  lordships  accordingly. 

Lord  DAVEY.~My  lords,  I  think  that  the 
decision  in  the  case  of  Gas  Light  and  Coke 
Co,  V.  Mead,  supra,  was  right,  though  the 
reasons  for  it  are  not  very  fully  or  clearly 
expressed  in  the  reported  judgment  of  the 
learned  judges.    The  question  turns  exclu- 
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sively  on  the  proper  construction  to  be  put 
on  8.  18  of  the  Gas  Light  and  Cdke  Com- 
pan3r'3  Act  of  1872 ;  but  in  order  to  under- 
stand and  apply  that  section  it  is  necessary 
to  consider  the  law  regulating  the  relations 
between  the  gas  company  and  their  cus- 
tomers at  that  date.  Without  troubling 
your  lordships  with  going  through  the 
sections  of  the  various  Acts  to  which  refer- 
ence has  been  made,  the  situation  may  be 
summed  up  thus  :  The  occupier  of  any  pre- 
mises within  the  district  nad  a  right  to 
require  a  supply  of  gas  to  the  premises, 
subject  to  his  entering  into  a  contract,  if  so 
required  by  the  gas  company,  to  pay  gas 
rates  for  such  supply  for  two  years,  and 
subject  to  his  living  security  if  required 
(see  ss.  14,  15  of  the  Metropolis  Gas  Act, 
1860).  The  remedies  of  the  gas  company 
for  recovery  of  the  gas  rates  were  by  sum- 
mons or  action  against  the  consumer  to 
whom  the  gas  had  been  supplied,  and  the 
company  was  empowered  to  stop  the  gas 
from  entering  the  premises  of  such  person 
by  cutting  off  the  service  pipe  (s.  16  of  the 
Gisworks  Clauses  Act,  1847).  Section  18 
of  the  Gas  Companies  Act  of  1872  deals  with 
the  case  of  a  cnange  in  the  occupation  of 
the  premises.  In  its  original  form,  this 
section  is  first  found  in  the  Metropolis  Gas 
Act,  1860,  s.  39  of  which  is  identical  with 
this  section,  except  that  the  words  "  unless 
the  incoming  tenant  shall  continue  the 
trade  or  business  of  the  outgoing  tenant, 
and  shall  have  paid  ...  a  considera- 
tion for  so  doing,"  are  omitted.  It  reappears 
in  the  same  form  in  the  Gas  Companies 
Act  of  1870,  c  cxxi.,  where  it  is  found  in  a 
group  of  clauses  (12  to  14),  enabling  the 
company  to  require  a  contract  to  be  signed 
at  any  time  and  to  require  an  incoming 
tenant  to  give  security,  as  well  as  the  per- 
son to  whom  the  supply  was  originally 
made,  and  in  each  of  these  cases  the  remedy 
of  the  company  was  to  discontinue  the 
supply  of  gas  and  remove  the  meter,  and 
providing  also  that  where  the  occupier  is  an 
agent  or  servant  of  some  other  person,  such 
last- mentioned  person  shall  be  liable  to  pay 
rent  to  the  company  in  the  same  manner 
and  to  the  same  extent  as  the  occupier. 
My  lords,  I  am  of  opinion  that  it  would  be 
contrary  to  sound  principles  of  construction 
to  imply  from  sucn  negative  words  as  you 
find  in  s.  18  of  the  Gas  Companies  Act  of 
1872,  an  affirmative  enactment  giving  a 
right  of  action  against  an  incoming  tenant 
coming  within  the  excepted  description  for 
his  predecessor's  debt,  if  some  other  con- 
struction can  be  found  for  the  words.  I  am 
of  opinion  that  there  is  another  construe 
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tion  which  does  less  violence  to  the  words 
and  is  the  right  construction.  Vaughan 
Williams,  L. J.,  expressed  the  opinion  that 
the  learned  judges  would  not  have  decided 
Mead^s  CasCy  sujyra,  as  they  did,  h-xd  they 
not  thought  that  the  gas  company  had  a 
right  to  cut  off  the  supply  as  against  the 
incoming  tenant  till  the  arrears  owing  by 
the  outgoing  tenant  were  paid.  If  they 
thought  so,  I  am  not  so  certain  as  the  lord 
justice  is,  that  they  were  wrong,  for  the 
words  "premises  of  such  person"  may  be 
constrnea  as  descriptive  only  of  the  pre- 
mises in  respect  of  which  the  supply  of  gas 
has  been  made.  But  it  is  not,  in  my 
opinion,  necessary  to  decide  this  question 
for  the  purpose  of  construing  s.  18  of  the 
Act  of  1872.  I  think  that  the  words  "the 
company  shall  not  require  from  the  next 
tenant  of  the  premises  payment  of  the 
arrears  so  left  unpaid,"  are  amply  satisfied 
by  referring  them  to  the  conditions  of 
supply  to  the  new  tenant,  and  mean  that 
the  company  shall  not  require  payment  of 
the  arrears  as  a  condition  of  continuing 
such  supply  or  before  entering  into  a  con- 
tract for  the  same.  And  I  construe  the 
words  at  the  end  of  the  sentence  "  but  the 
company  shall  notwithstanding  any  such 
arrears  .  .  .  supply  gas  to  the  incoming 
tenant,"  as  meaning  a  tenant  within  the 
protection  of  the  section,  or,  in  other  words, 
I  read  the  words  of  exception  "  unless,  etc.," 
as  applicable  to  the  whole  of  the  section. 
The  right,  therefore,  from  which  an  incoming 
tenant  who  is  within  one  of  the  two  ex- 
cepted descriptions  is  excluded,  is  that 
which  other  incoming  tenants  eiyoy,  of 
being  entitled,  notwithstanding  the  arrears, 
to  a  supplv  of  gas  by  the  company  if  re- 
quired by  him.  This  seems  to  me  to  give  a 
harmonious,  consistent  and  rational  con- 
struction to  the  whole  section  without 
doing  any  violence  to  the  words  or  making 
an^r  such  implication  as  that  of  a  right  of 
action  against  one  person  for  another  per- 
son's debt.  The  construction  which  I  have 
thus  put  on  s.  18  app^rs  to  me  to  be 
favoured  by  the  context  in  which  the  cor- 
responding clause  is  found  in  the  Act  of 
1870  in  two  respects.  In  the  first  place,  it 
gives  the  company  the  same  remedy  against 
the  excei)ted  persons  as  they  have  a^inst 
an  incoming  tenant  who  refuses  to  sign  a 
contract  or  to  give  security  ;  and  in  the  next 
place,  in  s.  14  of  the  Act  of  1870,  where  it  was 
intended  to  make  one  man  liable  for  another's 
debt,  it  is  properly  done  by  express  words. 
The  result  is  that,  in  my  opinion,  the 
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appellant,  coming  within  one  of  the  excepted 
descriptions  of  incoming  tenants,  it  he 
requires  a  supply  of  gas,  will  have  to  pay 
the  outgoing  tenant's  arrears  before  he  can 
obtain  it,  but  if  he  does  not  require  a 
supply  he  is  under  no  liability,  and  cannot 
be  sued  for  the  arrears.  I  am,  therefore,  of 
opinion  that  the  appeal  should  be  allowed 
with  costs  here  and  oelow. 

Lord  James. — My  lords,  the  correct  con- 
struction to  be  placed  upon  the  statute 
under  which  an  obligation  is  sought  to  be 
cast  upon  the  appellants  presents  to  mv 
mind  considerable  difficulty.  The  plaintiffs 
in  a  suit  remitted  for  trial  to  the  Clerken- 
well  county  court  sought  to  recover  a  sum 
of  £10  1«.  Zd.  arrears  due  for  gas  supplied 
by  them  to  one  Lowles  whilst  lessee  and 
occupier  of  some  promises  situated  in  Pad- 
dington.  Those  premises  after  the  arrears 
had  become  due  became  vested  in  the 
appellants,  who  proceeded  to  carry  on  a 
business  upon  the  ])reinises.  No  gas  was 
required  by  or  supplied  to  the  appellants. 
The  claim  of  the  respondent  is  founaed  upon 
the  provisions  of  tne  Gas  Light  and  Cr>ke 
Company's  Act,  1872.  s.  18.  It  will  thus  be 
seen  that  the  respondents  seek  to  make  one 
person  liable  for  the  debt  of  another  with- 
out the  former  receiving  any  benefit  in 
return  for  discharginj^  another's  liability. 
It  may  be  that  the  legislature  has  intended 
that  this  burthen  should  be  imposed ;  but 
before  determining  that  such  ls  the  case, 
distinct  words  of  obligation,  free  from  any 
doubt  in  their  construction  must  be  found. 
Upon  considering  the  provision  of  s.  18  of 
the  Act  of  1872,  I  can  find  no  such  words. 
Such  would  be  the  result  upon  my  mind  if 
this  statute  stood  alone;  but  it  has  to  be 
read  by  the  light  of  previous  statutes 
affecting  the  (question  involved.  In  s.  18 
the  words  relied  upon  to  create  the  ap- 
pellants' liability  are  not  positive,  but  of  a 
ne^tive  character  only,  and  although  this 
in  itself  would  not  determine  the  question 
yet  when  reference  is  made  in  s.  39  of  the 
Act  of  1860,  which  is  the  foundation  of  the 
legislation  we  are  discussing,  including  the 
Acts  of  1871  and  1872,  it  seems  to  me  that 
the  real  intention  of  the  section  is  not  to  be 
found  in  the  exceptions,  but  in  the  com- 
mencement and  conclusion  of  it.  It  was 
also  strongly  urged  at  the  bar  that  s.  14  of 
the  Act  of  1870,  affords  a  good  example  of 
the  direct  expression  of  the  creation  of  a 
liability,  where  it  was  intended  so  to  do. 
The  conclusion  I  have  arrived  at  is  in 
accordance  with  the  judgment  in  Gas  Light 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Cannon  Breweby  Co.,  Limited  v.  Gas 
Light  and  Coke  Co. 

and  Coke  Co.  v.  Mead,  supra,  a  case  which 
appears  to  me  to  have  oeen  rightly  decided. 
Tne  result  is  that  so  long  as  the  respon- 
dents do  not  seek  to  deal  with  the  gas  com- 
pany, b;^  taking  a  supply  of  gas,  they  will 
not  be  liable  for  the  arrears  now  sought  to 
be  recovered. 

Lord  Robebtson. — \fy  lords,  as  is  justly 
observed  by  Stibling,  L. J.,  "  it  is  an  un- 
usual piece  of  legislation  to  make  a  person 
who  has  not  incurred  a  debt  liable  to  jjAy 
for  it."    The  facts  of  the  present  case  give 
peculiar   point  to  that  remark.    The  ap- 
pellant company  have  no  sort  of  relation  to 
the  respondents,  have  never  used  their  gas, 
and  want  none  of  it.    They  have  merely 
bought  the  business  of  a  customer  of  the 
respondents,  who  left,  owing  them  for  his 
gas.    On  no  doctrine  or  principle  of  law  or 
ethics  can  it  be  suggested  that  apart  from 
statutory  enactment  there  is  any  obligation 
on  the  appellants  to  pay  this  account.    This 
being  so,  the  respondents  can  only  succeed 
by  showing  some  positive  enactment  that  A. 
shall  pay  B*s.    debt.    Now  I  have  never 
been  able  to  see  in  the  section  relied  on, 
either  the  form  or  the  substance  of  such  an 
enactment.      The  main  proposition  of  the 
section   is    negative— that   m    to    say,    it 
prevents  the  respondents  doing  something 
which  it  assumes  them  to  have  the  power  to 
do.    This  seems  to  me  to  furnish  the  key  to 
the  enactment.    Before  looking  at  the  ex- 
ceptions we  have  got  to  find  out  what  it  is 
to  which  they  are  exceptions.    We  have  got 
to  find   out  something  which  the  respon- 
dents had,  antecedently,  the  right  to  require, 
for  it  is  this  which  (with  the  exceptions 
stated)  the  Act  is  going  to  prevent.    Well, 
now,  two  competent  tneories  are  put  for- 
ward.   The  one  is  that  the  word  "require" 
means  require  as  a  condition  of  supplying 
gas.    It  seems  to  me  that  this  is  clearly  the 
meaning  of  the  word,  at  all  events  in  the 
Act  of  1860,  in  which,  as  s.  39,  this  section 
first  appears.      That  Act  deals  with   the 
question.  What  are  to  be  the  contractual 
relations  between  the  gas  company  and  its 
customers,  and  what  may  and  what  may 
not    be  tne   conditions   of  the   contract? 
Among  other  things,  the  company  may  not 
require  from  a  new  occupier  payment  of  his 
predecessor's  arrears,  and  so  on.    Now,  it 
IS  difficult  to  suppose  that  when  this  section 
was   put    into    subsequent    Acts   it   was 
intended  to  have  a  new  and  different  mean- 
ing, and,  in  the  absence  of  anything  to  the 
contrary,  I  should  read  it  in  the  Acts  of 
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1871  and  1872  .just  as  I  read  it  in  the  Act  of 
1860.    The  main  proposition  in  the  section, 
as  ultimately  framed  (s.  18  of  the  Act  of 
1872),  is  interrupted  to  express  the  excep- 
tions, but  it  is  resumed  in  the  latter  part  of 
the  section.    The  initial  and  the  concluding 
words    are    co-relative    and    co-extensive. 
With  the  exceptions  stated,  says  the  Act  of 
1872,  the  company  shall  not   require  pay- 
ment of  arrears,  and  notwithstanding  non- 
payment gas  shall  be  supplied.    This  con- 
struction is  supported  when  the  exceptions 
are  looked  to.    The  main  enactment  being 
in  the  interest  of  the  customer  to  prevent 
a    new    occupier   being   coerced    by   the 
pressure  of  monopoly,  into  a  contract  to  pay 
other  peoples'  old  scores,  it  is  fair  enough 
that  this  protection  should  not  be  given  m 
the  specified  cases.    The  competing  theory 
adopted  by  the  Court  of  Appeal,  is  that 
tiie  word  "require"  is  made  to  extend  to 
persons    not    contracting    or    seeking   to 
contract    with    the  ox)mpany.    Now,    it  is 
quite  certain  that,  before  this  clause  was 
enacted  at  least,  they  had  no  right  to  sue 
the  successor,  and  the  theory,  therefore,  is 
that  the  main  enactment  forbids  the  exer- 
cise of  a  non-existent  power.     Accordingly, 
the  only  operative   part  of  the  section  on 
this  theory  would  be  the  exceptions,  and  in 
the  exceptions  to  a  negative  the  respondents 
find  the  statutory  enactment  of  liability  for 
a  third  part/s  debts.    This  seems  to  me  a 
grave  infringement  of  principle  in  statutory 
construction,  and  I  say   so  with  the   less 
hesitation,  because  the  learned  judg»?  do 
not  discuss  this  difficulty,  and  fiu;cordingly 
have  done  nothing  to  remove  it.    Where 
a  new  liability  is  to  be  created,  the  legisla- 
ture does  it  by  direct  enactment,  and  Mr. 
Spoken   pointed  with  great   force  to  s.  14 
ot  the  Act  of  1870,  as  showing  that  this 
rule   is   observed  in  the   very   catena   of 
statutes  now  before  your   lordships,   and 
in  matter  closely  germane  to  the  present 
question.    The  exception  to  a  prohibition 
is  prima  facie    the   conservation    of   the 
existing   state   of   things.    We    were    not 
referred    to  any    illustration    in     legisla- 
tion of   pecuniary  liability  being  imposed 
on    a   class   of   the   community  by   such 
circuitous  methods.    It  is  in  vain  to  appeal 
to  solecistic  or  conversational  slovenlin^ 
as  justifying   far-reaching   implication    in 
statutes  imposing  liability,  and  it  is  to  be 
rememberea  also  that  this  is  not  even  a  case 
of   contract   or  statutory   contract    where 
individual   parties   are  dealing  with  their 
own  rights.    In  the  present  case  I  think  the 
true  meaning  of  the  section  is  sufficiently 
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ascertained,  and  presents  an  intelligent 
and  coherent  enactment ;  but  even  if  the 
matter  had  been  left  more  obscure  than 
it  is,  I  should  have  declined  to  affirm  the 
liability  of  the  appellants. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Boulton, 
Sons,  and  Sandeman. 

Solicitors  for  the  respondents  :  Bedford, 
Monier- Williams  and  Robinson. 
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February  4th  a  return  toas  made, 
in  which  the  appellants  successor  was 
named  as  secretary  of  the  dub.  By 
s.  32  of  the  Licensing  Act,  1902,  tKe 
expression  ^^  secretary,**  for  the  j^rposes 
of  that  part  of  the  Act,  includes  any 
officer  or  other  person  performing  the 
duties  of  seci'etary.  The  appellant  loas 
convictm  by  a  court  of  summary 
jurisdiction  under  ss.  25  and  30  of 
the  Licensing  Act,  1902,  for  that  he 
then  being  the  secretary  of  a  registered 
club  Juid  omitted  to  make  a  return 
of  particulars  as  required  by  that 
Act. 
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July  7,  1904. 

(Before  Lord  Alverstone,  C.J.,  Kennedy 
and  Phillimore,  JJ.) 

Booth  v.  Weightman. 

Registered  club— Omission  to  return  par- 
ticulars for  register  in  January- 
Change  of  secretary  in  January — 
Liability  for  omission— Licensing  Act, 
1902  (2  Edw.  7,  c.  28),  ss.  25,  30, 
and  32. 

The  appellant  was  in  1903  the  secretary  of 
a  club  registered  under  the  LiceiUing 
Act,  1902,  aTid  the  appellant* s  name 
appeared  in  the  register  required  by 
the  Act  as  the  secretary  of  the  cluh. 
No  return  of  particulars  for  the 
register  v>as  ftvmished  during  the 
month  of  January,  1904,  to  the  clerk  to 
the  justices  by  the  secretary  of  the  club^ 
as  required  by  s.  25  (3)  of  the  Act.  On 
February  \st  the  a2>peUant  called  at 
the  office  of  the  clerk  to  the  justices 
for  Uynrns  in  which  such  particulars 
might  be  inserted,  and  an  his  being 
told  tliat  lie  had  committed  an  offence 
under  the  Licerising  Act,  1902,  stated 
tlyit  he  had  retired  from  the  secretary- 
sliip,  and  a  successor  had  been  elected. 
It  appeared  that  tlie  appellant  vacated 
his  office  on  January  ^2nd,  1904.     On 
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Held,  on  appeal,  that  the  conviction  was 
wr&ng.  There  was  no  liability  under 
ss.  25  and  30  for  omitting  to  nivake  a 
return  until  the  end  of  the  month  of 
January,  at  which  time  the  apj^ellant 
was  7iot  the  secretary  of  tJie  clvJ). 

Case  stated  by  justices. 

At  a  court  of  summary  jurisdiction, 
sitting  at  Halifax,  an  information  was,  on 
February  3rd,  1904,  preferred  by  Samuel 
Weightman,  superintendent  of  police  (herein- 
after called  the  respondent),  under  the 
statute  2  Edw.  7,  c.  28,  ss.  25  and  30,  against 
Wilfred  Booth  (hereinafter  called  the  ap- 
pellant), for  that  he,  in  the  month  of 
January,  1904,  at  the  parish  of  Queensbury, 
in  the  West  Riding  of  the  county  of  York, 
then  being  the  secretary  of  a  certain 
registered  club,  called  the  Oueensbury  Con- 
stitutional Club,  unlawfufly  did  omit  to 
make  a  certain  return  required  by  the 
Licensing  Act,  1902,  namely  a  return  to  the 
clerk  to  the  justices  of  the  West  Morley 
l>ettv  sessional  division  giving  the  par- 
ticulars as  stated  in  the  said  Act,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  which  information  was 
heard  by  four  justices  on  February  6th, 
1904,  when  they,  the  said  court  of  summary 
jurisdiction,  convicted  the  appellant  and 
fined  him  £1  and  costs^  but  consented  to 
state  and  sign  the  following  case  : 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  : 

Mr.  John  Hargreaves  Knott,  a  clerk  in 
the  office  of  the  clerk  to  the  said  justices, 
produced  the  register  of  clubs,  and  proved 
thereby  :  (a)  That  the  Queensbury  Consti- 
tutional Club  was  a  club  requiring  registra- 
tion in  accordance  with  the  provisions  of 
the  Licensing  Act,  1902 ;  (b)  that  the  ap- 
pellant\s  name  appeared  on  the  said  i^egister 
as  the  secretary  of  the  said  club  ;   (c)  that 
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during  the  month  of  January,  1904,  no 
return,  as  required  by  s.  25  (3)  of  the 
Licensing  Act,  1902,  had  been  furnished  to 
the  clerk  to  the  said  iustices  by  the  secre- 
tary of  the  said  club ;  (d)  that  the  said 
John  Hargreaves  Knott,  under  cross-exami- 
nation, produced  the  copy  rules  of  the 
said  club,  which  formed  i)art  of  the  regis- 
ter, and  read  rule  47,  which  stated  that 
the  annual  meeting  in  each  year  should 
be  held  in  January  ;  (e)  and  stated  that  on 
Monday,  February  1st,  the  appellant  had 
called  on  him  at  the  West  Hiding  court- 
house for  forms,  and  on  being  informed 
that  he  had  committed  an  offence  in  failing 
to  make  the  said  return  during  the  month 
of  January,  the  appellant  stated  that  he 
had  retired  from  the  secretaryship,  and 
that  Thomas  Birkbeck  had  been  appointed 
as  his  successor  in  office ;  (f)  that  a  return 
was  made  on  February  4th,  in  which  Birk- 
beck's  name  appeared  as  secretary  of  the 
said  club. 

On  the  part  of  the  appellant  it  was  con- 
tended :  (a)  That  until  tne  month  of  January 
had  expired  no  offence  under  the  said  Act 
had  ansen,  or  could  arise,  (b)  That  on  the 
evidence  and  admissions  of  the  respondent's 
witne&s  the  amiellant  was  not  the  secretary 
at  the  end  of  Januanr.  (c)  That  the  retiring 
secretary  could  not  be  held  responsible  for 
the  acts  or  omissions  of  the  club,  and  other 
its  officials,  and  other  the  successor  to  his 
office  after  his  retirement,  and  that  the 
proceedings  were  mis-conceived,  and  had 
Deen  taken  against  the  wrong  |)arty.  (d)  That 
the  register  produced  was  not  conclusive 
evidence  of  the  facte  therein  recited,  and 
that  the  recital  therein  contained  that  the 
appellant  was  the  secretary  was  admittedly 
incorrect,  (e)  That  the  obligation,  if  any, 
to  report  to  the  registrar  or  clerk  to  the 
justices  a  change  in  the  office  of  secretary 
to  a  club  was  upon  the  successor  to  the  said 
office,  and  not  on  the  official  so  retiring. 
(0  That  the  said  Act  imposed  no  obligations 
on  a  person  who  had  ceased,  in  fact,  to  be 
secretary,  merely  because  the  register  con- 
tained an  inaccurate  recital  of  his  name  as 
secretary,  (g)  That  compliance  or  non- 
compliance by  the  club,  or  ite  officials,  with 
the  requiremente  of  the  said  Act,  subsequent 
to  the  retirement  of  the  appellant,  could  not 
operate  retrost)ectively  to  affect  the  appel- 
lant, who,  at  the  date  of  his  retirement,  nad 
committed  no  offence  under  the  Act. 
(h)  That  the  onus  of  proving  a  breach  by 
the  appellant  of  the  provisions  of  the  Act 
was  on  the  prosecutor,  and  that  he  had 
failed  in  so  doing,  (i)  That  the  evidence 
showed  a  bonajide  desire  on  the  part  of  the 
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ajipellant  to  assist  the  club  in  complying 
with  the  provisions  of  the  Act,  ana  that 
unless  the  prosecution  could  show  that  the 
appellant  had  been  party  to  an  attempt  by 
his  successor  to  evade  the  provisions  of  the 
Act  he  could  not  be  held  responsible  for  the 
non -registration  of  the  club  between  January 
22nd,  on  which  day  he  ceased  to  be  secretary 
of  the  club,  and  February  1st. 

No  evidence  was  adduced  on  behalf  of 
the  appellant. 

Section  25  (5)  of  the  said  Licensing  Act, 
1902,  throws  upon  the  clerk  to  the  justices 
the  duty  of  keeping  the  registers  corrected 
up  to  date,  and  the  justices  submitted  there 
must  therefore  be  a  corresponding  duty  on 
secretaries  of  registered  clubs  to  notify  to 
justices'  clerks  any  change  in  the  matters 
requiring  registration. 

By  s.  32  of  the  said  Act,  "  The  expression 
*  secretary '  includes  an^  officer  of  a  club  or 
other  person  performing  the  duties  of  a 
secretary  ..."  In  the  justices' view  the 
appellant  was  performing  secretarial  duties 
on  February  1st,  1904,  when  he  applied  on 
behalf  of  the  said  club  for  forms  for  regis- 
tration. He  was  also  at  that  time  the 
registered  secretary  of  the  s*ud  club,  and 
if  he  did  not  come  within  s.  32,  the  door 
was  open  to  such  serious  evasion  as  would 
destroy  the  object  of  the  statute 

The  iustices  were  of  opinion  that  an 
offence  had  been  committed  under  the  said 
section  and  respectfully  submitted  that  the 
circumstances  before  them  warranted  their 
concluding  ihe  appellant  to  be  the  secretary 
of  the  club  within  the  meaning  of  the 
statute,  and  as  such,  liable  for  the  offence 
chargea. 

The  question  upon  which  the  opinion  of 
the  court  was  desired,  was  whether  the  said 
justices,  being  such  a  court  of  summary 
jurisdiction  as  aforesaid,  upon  the  above 
statement  of  facte  came  to  a  correct  deter- 
mination and  decision  in  point  of  law, 
and  if  not,  what  should  be  done  in  the 
premises] 

By  s.  26  (3)  of  the  Licensing  Act,  1902  : 
"The  secretary  of  such  [see  s.  24]  club 
shall,  in  the  month  of  January,  nineteen 
hundred  and  three,  and  in  the  month  of 
January  in  each  succeeding  year,  furnish  to 
the  clerk  to  the  justices  a  return,  signed  by 
the  secretary,  giving  the  above-mentioned 
tMirticulars,  t^ogether  with  a  signed  statement 
that  there  is  kept  upon  the  club  premises  a 
register  of  the  names  and  addresses  of  the 
club  members,  and  a  record  of  the  latest 
payment  of  their  subscriptions." 

By  s.  30  (1)  :  "  If  the  secretary  of  any 
registered  club    .    .    .    omite  to  make  any 
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return  required  by  this  Act  he  shall  be 
liable,  on  summary  conviction,  to  a  fine  not 
exceeding  twenty  pounds    .    .    ." 

Siatkarn,  for  the  appellant— The  register 
of  clubs  is  not  made  receivable  in  eviaence 
of  the  matters  required  to  be  entered  there- 
in, as  in  the  case  of  the  register  of  licenses 
under  s.  58  of  the  Licensing  Act,  1872. 
Evidence  was  given  that  before  the  end  of 
the  month  of  January,  1904 — on  the  22nd  of 
that  month — the  appellant  ceased  to  be  the 
secretary  of  the  Queensbury  Constitutional 
Club.  No  return  as  required  by  s.  25  (3) 
of  the  Act  having  been  made  on  Januarv 
22nd,  it  became  the  duty  of  the  appellant  s 
successor  to  make  the  return  at  some  i)eriod 
between  January  22nd  and  February  1st. 
There  was  no  offence  under  s.  25  (3)  until 
the  month  of  January  had  expired,  at  which 
time  the  appellant  was  not  tne  secretary  of 
the  club.  There  was  no  reason  why  the 
appellant  should  have  made  the  return 
during  the  first  twenty  -  two  days  of 
January.  The  conviction  therefore  should 
be  quashed. 

J,  A.  CompstoTiy  for  the  respondent. — The 
justices  have  decided  a  pure  question  of 
fact,  and  there  was  evidence  to  support 
their  decision.  On  Monday,  February  1st, 
the  appellant  called  at  the  West  Riding 
Court  House  applying  for  the  forms  on 
which  the  particulars  of  the  return  were 
to  be  inserted.  By  s.  32  of  the  Act,  **  The 
expression  *  secretary'  includes  any  officer  of 
a  club  or  other  person  performing  the  duties 
of  a  secretary  ..."  On  February  1st, 
the  appellant  was  performing  the  duties  of 
a  secretary,  and  was  so  described  in  the 
register  of  clubs  under  the  Act.  Though 
Birkbeck  was  elected  as  secretary  on 
January  22nd,  there  was  no  evidence  before 
the  court  that  he  had  accepted  the  post. 
The  lack  of  evidence  as  to  the  new  secre- 
tary and  the  evidence  that  the  appellant 
was  performing  the  duties  of  secretarv 
were  sufficient  to  support  the  justices'  find- 
ing. As  no  return  was  made  in  January, 
some  person  must  have  been  guilty  of  tne 
offence.  If  proce^ings  had  been  taken 
against  Birkbeck,  it  would  have  been  open 
to  him  to  say  that,  as  he  was  not  secretary 
for  the  first  twenty -two  days  of  January  he 
had  committed  no  offence.  If  the  conviction 
is  not  upheld  the  object  of  the  statute  may 
be  defeated  by  the  annual  election  of  a 
secretary  in  January. 

Statham,  in  reply.— The  time  of  liability 
must  be  co-extensive  with  that    of  office. 
Assuming  that  the  appellant  was  a  "  secre- 
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tary  "  within  the  meaning  of  the  interpreta- 
tion clause  on  February  1st,  there  is  nothing 
to  show  that  he  was  secretary  from 
January  22nd  to  January  31st,  when  the 
offence  was  completed. 

Lord  Alverstonb,  C. J.— I  think  that 
this  conviction  was  w^rong.  In  my  opinion 
the  person  who  is  required  by  s.  25  (3)  of 
the  Licensing  Act,  1902,  to  furnish  to  the 
clerk  to  the  justices  a  return  giving  the 
particulars  of  the  club  enumerate!  in 
sub-s.  (2)  is  not  liable  to  a  penalty  for 
failing  to  do  so  until  the  end  of  the  month 
of  January  in  each  year.  The  person  who 
is  required  by  sub-s.  (3)  to  make  the  re- 
turn IS  the  secretary  of  the  club.  If  the 
justices  had  rightly  found  that  the  ap- 
pellant, although  he  had  resigned  the  office 
of  secretary  to  the  Queensbury  Constitu- 
tional Club,  was  performing  the  duties  of  a 
secretary  to  that  club,  they  would  have 
been  right  in  convicting  him.  But  having 
regard  to  the  fact  that  the  failure  to  make 
a  return  is  a  penal  offence,  and  that  at  the 
end  of  January  the  appellant  does  not 
appear  to  have  been  the  secretary  of  the 
cliib,  it  cannot  be  held  that  he  came  within 
the  interpretation  clause  of  the  Act  as  a 
pNerson  performing  the  duties  of  a  secretary 
simply  oecause  he  applied  for  the  forms  for 
a  return  of  particulars  for  the  register.  In 
my  opinion  the  appellant  bona  fide  ceased 
to  be  secretary  before  the  end  of  January, 
before  which  time  he  could  not  become 
liable  to  a  penalty  for  not  making  a  return. 
The  appeal  therefore  must  be  allowed. 

Kennedy,  J. — I  entirely  agree. 

Phillimore,  J.—  I  agree. 

Appeal  allowed. 
Conviction  qwuhed. 

Solicitors  for  the  appellant:  Paddison 
Trevor,  and  De  la  Chapelle,  for  B.  E.  Fisher, 
Halifax. 

Solicitors  for  the  respondent:  Clement 
Williams  k  Co.,  for  Trevor  Edwards, 
Wakefield. 
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danU^  in  a  case  where  prompt  action 
ttfas  necessary,  and  that  she  was  there- 
fore entitled  to  recover. 

Section  19  of  the  Public  Health  Acts 
Amendment  Act,  1890,  and  the  cases 
thereon,  discussed  and  reviewed. 


i/ay  11,  12;  June  1,1904. 

(Channell,  J.,  ^vithout  a  jury.) 

Haedicke   v.    Friern    Barnet    Urban 
District  Council. 

Public  health  —  Sewer  —  "  Single  private 
drain  " — Expenses  of  repair— Recovery 
from  local  authority— Duress — Public 
Health  Act,  1875,  s.  41— Public  Health 
Acts  Amendment  Act,  1890,  s.  19. 

H.  ufos  the  owner  of  four  houses  drained 
unth  other  houses  by  a  line  of  jnpes 
which  led  through  the  back  gardms  of 
the  houses  to  the  jmblic  sewer.  On  a 
nuisance  arising,  tfie  local  authority 
served  a  notice  on  H,  requiring  her 
to  rtj^ir  the  line  of  pipes  ;  she  did  the 
repairs  required,  under  protest  H. 
now  sought  to  recover  the  ex]>enses  of 
repair  from  the  local  authority.  The 
local  authority  had  not  given  notices 
{similar  to  that  mentioned  above)  to  the 
oumers  of  the  other  houses  drained  by 
the  line  of  pipes,  nor  apportioned  ujnm 
them  the  expenses  of  repair. 

Held,  Jirst,  that  the  line  of  pijyes  was  a 
sewer  within  the  meaning  of  s.  4  of  the 
Public  Health  Act,  1876 ;  secondly,  that 
it  was  also  a  ^^ single  private  drain** 
within  the  meaning  of  s.  19  of  the 
Public  Health  Acts  Amendment  Act, 
1890,  and  that  the  local  authority  might 
have  proceeded  under  that  section  ;  but, 
thirdly,  that  they  had  not  in  fact  so 
proceeded  becaiise  they  had  failed  to 
take  jrroceedings  against  the  remaining 
house-oumers.  The  defendants  were 
therefore  themselves  liable  to  repair  the 
line  of  pipes. 

Held,  fourthly,  that  H.  had  paid  the  ex- 
penses of  repair  (for  which  the  de- 
fendants were  themselves  liable)  being 
compelled  thereto  by  the  duress  of  an 
erroneous  notice  served  by   the  defen- 


Action  to  recover  d688,  namely:  £73  as 
the  expenses  of  repairing  a  pipe  which  took 
the  drainage  (among  other  houses)  of 
Nos.  3,  5,  7,  and  9,  Friern  Barnet  Road, 
the  property  of  the  plaintiff;  and  £15  as 
loss  of  rent  through  one  of  the  houses. 
No.  3,  having  remained  unlet  by  reason  of 
the  nuisance.  The  facts  are  fully  stated  in 
the  judgment. 

The  Public  Health  Acts  Amendment  Act, 
1890,  had  been  adopted  in  the  defendant's 
district;  s.  19  is  as  follows:  "(1)  Where 
two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  public  sewer 
by  a  single  private  drain,  an  application 
may  be  made  under  section  forty -one  of  the 
Public  Health  Act,  1875  (relating  to  com- 
plaints as  to  nuisances  from  drains),  and 
the  local  authority  may  recover  any  ex- 
penses incurred  by  them  in  executing  any 
works  under  the  powers  conferred  on  them 
by  that  section  from  the  owners  of  the 
hou.ses  in  such  shares  and  proportions  as 
shall  be  settled  by  their  surveyor  or  (in  case 
of  dispute)  by  a  court  of  summary  jurisdic- 
tion ....  (3)  For  the  purposes  of  this 
section  the  expression^ drain'  includes  a 
drain  used  for  the  drainage  of  more  than 
one  building." 

A.  Macmorran^  K.C.  C^.  F,  Colam  with 
him),  for  the  plaintiff.— The  notice  served 
on  the  plaintiff  was  an  ordinary  nuisance 
notice  under  s.  41  of  the  Public  Health  Act, 
1875,  being  in  Form  A,  of  Sched.  IV.,  to 
that  statute.  First,  the  work  was  done  at 
the  request  of  the  local  authority,  so  as  to 
render  them  liable  for  the  expense.  See 
North  V.  Walthanutow  Urban  District 
Council  (1898),  67  L.  J.  O.  B.  972  ;  62  J.  P. 
836,  which  was  followed  in  Cree  v.  St, 
Pancras  Vestry,  [1899]  1  Q.  B.  693.  These 
cases  were  not  followed  in  Harris  v.  Hick- 
man, [1904]  1  K.  B.  13,  and  in  Oliver  v. 
Camberwell  Bonmgh  Council  (1904),  68  J.  P. 
166,  because  the  latter  cases  arose  in  Lon- 
don, where  the  procedure  \s  different. 
Secondly,  the  defendant  council  contend 
that  this  pipe  was  a  single  private  drain 
within  the  meaning  of  s.  19  of  the  Public 
Health  Act,  1890 ;  and  that  we  were  only 
requested  to  do  what  we  were  legally  liable 
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for.  Apart  from  Thompson  v.  Ecdes  Cor- 
TforatioTif  [1904]  2  K.  B.  1,  this  could  never 
nave  been  a  single  private  drain,  for  the 
pipe  originally  discharged  into  a  ceas-pit 
and  was  not  then  a  single  private  drain  be- 
cause it  was  not  connected  with  a  public 
sewer  ;  the  local  authority  themselves  after- 
wards cut  the  pipe  in  two,  and  carried 
one  part  to  join  a  public  sewer.  They 
could  not  thus  divest  themselves  of  their  lia- 
bility to  repair,  see  Vestry  of  St.  Leonard, 
Shoi-editch  Y,  Fhelan,  [1896]  1  Q.  B.  533. 
£very  portion  of  this  pipe  was  made  with 
the  sanction  of  the  local  authority.  The 
liability  under  s.  19  of  the  Act  of  1890  is 
different  from  an  ordinary  liability  to  re- 
pair, because  a  notice  and  apportionment 
are  necessary,  see  B,  v.  Mayor,  etc,  of 
Hastings,  [1897]  1  Q.  B.  46.  Assumine, 
therefore,  that  this  pipe  might  be  dealt 
with  as  a  single  private  drain,  the  plaintiff 
is  not  liable,  because  there  was  no  notice 
under  s.  19  and  no  attempt  to  follow  the 
procedure  of  that  section.  Bradford  v. 
Mayor,  etc,  of  Eastbourne,  [1896]  2  Q.  B. 
205.  does  not  apply  here.  Under  s.  19  we 
could  not  have  been  forced  to  pay  for  the 
repairs  out  of  our  own  pocket,  but  only  to 
contribute  a  proportion  of  the  whole  expense 

f  Lancaster-  v.  Barnes  District  Council, 
1 898]  1  Q.  B.  855).  There  must  be  a  written 
application  under  s.  41  of  the  Public  Health 
Act,  1875,  before  any  proceedings  of  this 
kind  can  be  begun. 

Clavell  Salter,  K.C.  {W,  H,  Duckworth 
with  him),  for  the  defendants.— Nothing  is 
recoverable  for  loss  of  rent  of  the  house 
No.  3  ;  no  notice  was  given  in  re^rd  to  that 
house.  [Channell,  J.— There  is  no  proof 
of  any  one  having  come  forward  to  take  the 
house  ;  if  the  rent  is  claimable  at  all  it  is 
only  as  rent  for  a  storehouse  for  materials.] 
If  we  were  bound  by  law  to  repair  the  pipe, 
the  plaintiff  may  be  entitled  to  recover  (ex- 
cept for  the  sum  spent  in  regard  to  No.  3), 
see  per  Lord  Tenterden,  C.J.,  in  Poivnal  v. 
Ferrand  (1827),  6  B.  &  C.  at  p.  443.  But  we 
were  not  under  a  duty  to  repair  the  pipe. 
First,  a  local  sanitary  authority  is  never 
compellable  by  law  to  repair  any  particular 
sewer  {Self  v.  Hove  Commissioners,  [1895] 
1  Q.  B.  685  ;  Passmore  v.  Oswaldttvistle 
Urban  District  Council,  [1898]  A.  C.  387  : 
Bobinson  v.  Workington  Corporation,  [1897] 
1  Q.  B.  619).  Secondly,  tue  pipe  was  a 
single  private  drain  to  which  the  provisions 
of  s.  19  of  the  Act  of  1890  apply.  On  this 
point  too  the  case  is  concluaed  by  Self  v. 
Z^ove  Commissioners,  see  per  Wills,  J.,  at 
p.  698.  That  case  was  distinguished  in 
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HUl  V.  Hair,  [1895]  1  Q.  B.  906,  which  in 
its  turn  was  disapproved  in  Bradford  v. 
Mayor,  etc.  of  Eastbowme,  [1896]  2  Q.  B. 
205 :  Cave,  J.,  in  Seal  v.  Merthyr  Tydfil 
Urban  District  Council,  [18971  2  Q.  B.  543, 
withdrew  from  the  position  he  had  taken  up 
in  Hill  V.  Hair;  and  the  decision  in  Seal  v. 
Merthyr  Tydfil  Urban  District  Council  was 
considei-ed  settled  law  until  Thompson  v. 
Eccles  Urban  District  Council,  [1904] 
2  K.  B.  I ;  68  J.  P.  315,  was  decided  recently. 
The  effect  of  s.  19  (3)  of  the  Act  of  1890,  is 
to  create  an  exception  from  the  general  law 
by  saying  that  several  kinds  of  drains  are 
sewers.  Section  41  of  the  Public  Health 
Act,  1875,  deals  on  the  face  of  it  with  one 
house,  one  pjipe,  and  one  owner^  and  im- 
poses a  liability  on  the  owner  m  certain 
circumstances  to  repair  the  pipe.  In  the 
Act  of  1890,  Parliament  ignored  altogether 
the  case  where  several  houses  belonging  to 
the  same  person  are  drained  by  one  pipe. 
The  definition  ad  Iioc  which  was  inserted  in 
s.  19  of  the  Act  of  1890,  must  be  read  with 
the  definition  in  the  Act  of  1876.  Under 
that  section,  a  single  private  drain  is  a  pipe 
that  takes  the  drainage  of  more  than  one 
house,  belonging  to  more  than  one  person, 
through  private  land  to  a  public  sewer; 
and  such  a  drain  is  a  sewer,  undistinguish- 
able  from  a  public  sewer,  except  that,  in  a 
certain  case,  the  expenses  of  repairing  it 
can  be  put  on  private  persons.  Unless  this 
be  the  true  meaning  of  s.  19,  there  are  only 
three  cases  to  which  the  section  could  pos- 
sibly apply,  and  it  applies  to  none  of  these. 
First,  it  cannot  have  been  enacted  merely 
to  apply  to  a  pipe  draining  inore  than  one 
building  within  the  same  curtilage,  because 
it  is  very  rare  to  find  buildings  within  one 
curtilage  belonging  to  different  persons. 
Secondly,  it  cannot  be  meant  to  apply  to 
sewers  made  for  profit ;  sewers  like  those  in 
question  in  Bonella  v.  Twickenham  Local 
Board {ISSI),  18  Q.  B.  D.  577,  and  Ferrand  v. 
Hollas  Land  Co.  [1893],  2  O.  B.  135,  were 
held  not  to  be  sewers  made  for  profit ;  and 
a  sewer  like  that  in  Minehead  Local 
Board  v.  Luttrell,  [18941  2  Ch.  178, 
is  very  exceptional.  Thirdly,  the  section 
cannot  apply  to  bargains  between  the 
local  authority  and  the  house-owner, 
because  the  status  of  the  pipe  can- 
not be  altered  by  any  such  bargain,  where 
no  other  law  is  in  force  besides  the  Public 
Health  Acts.  This  case  is  not  concluded  by 
Vestry  of  Shoreditch  v.  Phelan,  [1896] 
1  Q.  B.  533,  because  that  case  only  lays 
down  that  the  act  of  an  individual  cannot 
operate  to  divest  out  of  the  local  authority 
a  pipe  once  vested  in  it.     Here,  the  oon- 
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version  of  the  pipe  in  1888  has  had  no  eflFect 
on  its  status;  the  pipe  was  then  a  sewer, 
and  is  so  now,  exc(e^t  for  the  purposes  of 
s.  19.  It  is  not  necessary  to  apportion  the 
expenses  of  repairing  such  a  pipe  as  this  on 
all  the  houses  that  it  drains.  As  to  the 
notice,  there  is  nothing  to  show  that  a  notice 
which  satisfies  s.  94  of  the  Public  Health 
Act,  1875,  may  not  also  satisfy  s.  19  of  the 
Act  of  1890 ;  but  it  is  immaterial  under 
what  provision  we  purport  to  act. 

Macmorran^  K.C.,  in  reply.— The  cases 
cited  on  behalf  of  the  defendants  deal  with 
the  duty  imposed  by  the  latter  part  of  s.  15 
of  the  Public  Health  Act,  1875,  and  not  with 
s.  19  of  that  Act.  Thompson  v.  Eccles 
Corporation^  [1904]  2  K.  B.  1,  governs  this 
case,  but  cannot  stand  together  with  Brad- 
ford V.  Eastbourne  Conx/ration,  [1896] 
2  Q.  B.  205.  Section  19  of  the  Act  of  1890 
applies  to  the  common  case  where  a  man 
has  by  agreement  with  the  local  authority 
taken  upon  himself  the  burden  of  repair, 
and  also  to  premises  within  one  curtilage, 
such  as  those  in  PUbrow  v.  St.  Leonardts^ 
Shortsditch,  [1895]  1  Q.  B.  433,  where  the 
court  refused  to  adopt  the  conveyancing 
meaning  of  the  word  "  curtilage." 

Channell,  J.,  read  the  following  judg- 
ment :  In  this  case  the  plaintiff  is  the  owner 
of  four  houses  in  Friern  Barnet  Road,  within 
the  district  of  the  defendant  district  council, 
which  houses  were  drained  by  the  usual 
house  drains  into  a  nine-inch  pipe,  which 
was  laid  through  the  back  gardens  of  these 
and  other  houses,  about  sixteen  in  number. 
That  nine-inch  pipe,  when  first  laid  a  con- 
siderable number  of  years  aco,  communi- 
cated with  a  similar  pipe  behind  other 
houses,  about  thirty  or  forty  in  number, 
and  both  parts  of  the  pipe  were  entirely  on 

Srivate  ground,  and  the  outfall  was  into  a 
itch  or  a  cesspool— it  does  not  clearly 
appear  which.  In  1858  the  defendants  or 
their  predecessors  constructed  a  sewer  in 
the  roadway,  and  they  then  made  a  com- 
munication from  the  nme-inch  pipe  into  the 
sewer,  so  diverting  the  drainage  of  the  six- 
teen houses  through  the  nine-inch  pipe  into 
the  sewer.  The  nine-inch  pipe  in  the 
neighbourhood  of  one  of  the  plaintiff's 
houses  about  January,  1903,  became 
obstructed,  and  a  nuisance  was  caused,  of 
which  the  occupier  complained  to  the  defen- 
dant council^  and  after  some  correspondence 
and  the  service  of  two  noticesj  which  I  need 
not  further  refer  to,  the  district  council 
served  a  notice  dated  February  24th,  1903, 
stating  that  the  council  was  satisfied  of  the 


68  J.  P.  478. 

existence  of  a  nuisance  at  5,  7.  and  9,  Friern 
Barnet  Road  (bein^  three  oi  the  four  houses 
owned  by  the  plaintiff),  and  requiring  her 
within  three  days  to  abate  the  same,  and  for 
that  purpose  to  relay  the  drains  in  rear  of 
the  house  in  a  certain  way,  and  also  to  re- 
construct the  w.c's  and  do  other  work 
within  the  houses.  The  notice  was  the 
ordinary  notice  for  abatement  of  a  nuisance 
and  was  accompanied  by  a  somewhat  per- 
emptory letter  from  the  clerk  to  the  council. 
The  plaintiffs  husband,  who  managed  her 
property,  replied  by  a  letter  of  February  25th, 
stating  that  the  notice  related  to  a  drain 
"  which  is  a  combined  drain  or  sewer."  The 
clerk  replied  by  a  letter  of  February  27th 
that  '*  the  drains  in  question  are  repairable 
by  the  owner  and  not  by  the  local  authority, 
and  that  the  notice  should  be  complied  with 
without  any  further  delay."  The  plaintiff's 
husband  replied  by  a  letter  dated  Febru- 
ary 28th,  in  which  he  said  that  he  would 
"in  self-defence  do  these  repairs  to  the 
drainage  and  enforce  payment  in  a  court  of 
law."  The  plaintiff  then  proceeded  to  do 
both  the  work  inside  the  houses  included  in 
the  notices  and  also  the  work  required  to 
the  nine-inch  pipe.  Under  the  direction  of 
the  defendants'  surveyor,  the  plaintiff  took 
up  the  nine-inch  pipe  not  only  behind  the 
three  houses  named  in  the  notice,  but  also 
behind  the  house  No.  3,  which  also  belonged 
to  her,  adjoining  the  houses  named  in  the 
notice.  The  fall  of  the  pipe  was  altered  and 
a  six-inch  pipe  substituted  in  the  upper 
part.  The  plaintiff  then  brought  this  action 
to  recover  irom  the  defendants  the  money 
exi)ended  on  alteration  of  the  nine-inch 
pipe  and  in  re-making  the  connection  with 
it  (admitting,  of  course,  that  she  must  bear 
the  expense  of  the  inside  work)^  on  the 
ground  that  the  work  on  the  nine-inch  pipe 
was  work  which  the  defendants  ou^ht 
themselves  to  have  done.  The  first  question 
that  was  argued  was  whether  under  these 
circumstances,  even  if  the  expense  incurred 
by  the  plaintiff  was  in  respect  of  work  which 
the  defendants  ought  themselvas  to  have 
done,  the  plaintiff  can  recover  ;  or  whether 
she  was  merely  in  the  position  of  a  volun- 
teer who  had  voluntarily  chosen  to  perform 
the  obligation  of  another  person.  If  my 
decision  in  North  v.  Walthamstow  Urban 
District  Council  (1898),  67  L.  J.  Q.  B.  972 ; 
62  J.  P.  836,  is  correct,  the  plaintiff  clearly 
can  recover,  but  in  my  opinion  the  present 
case  is  stronger  in  favour  of  the  plaintiff 
than  that  was.  There,  as  in  many  of  the 
cases,  the  plaintiff  acquiesced  at  the  tiine  in 
the  notice  served  on  him.  and  only  claimed 
to  be  reimbursed   by  tne  local  authority 
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when  he  subsequently  discovered  either  facts 
or  law  which  in  his  view  threw  the  burden 
on  the  local  authority.  In  the  present  case 
the  plaintiff,  through  her  husband  acting  as 
her  agent,  protested  at  the  time,  and  under 
protest  submitted  to  the  defendants'  notice 
and  threats.  Under  these  circumstances, 
there  is  really  no  diflSculty  in  implying  the 
necessary  promise  on  the  part  of  the  defen- 
dants to  reimburse  the  expenditure  if  their 
contention  as  to  the  liability  proved  to  be 
wrong.  I  think  still  that  my  decision  in 
Norik  V.  WcUthamstow  Urban  District 
Council  was  right  and  was  entirely 
justified  by  the  authority  of  Andrew  v. 
St.  Olave's  Board  of  Works,  [\S98]  1  Q.  B. 
775,  on  which  it  was  based.  1  do  not  think 
that  any  case,  except  possibly  Oliver  v. 
Camberwell  Boro^vgh  Council  (1904X  68  J.  P. 
165,  in  any  way  shakes  such  authority  as 
my  decision  might  otherwise  have  had.  In 
that  case  {Oliver  v.  Cambenoell)  Wills,  J., 
expressly  stated  that  he  personally  agreed 
with  my  view,  and  he  and  Kennedy.  J., 
decided  that  case  on  the  ^ound  that  tnere 
there  had  been  only  an  intimation  and  not 
a  statutory  notice,  and  they  thought^  rightly 
or  wrongly,  that  certain  cases  to  which  they 
referred  were  authorities  which  showed  the 
difference  between  an  intimation  and  a 
notice  to  be  important.  It  seems  to  me,  I 
must  say,  that  at  least  two  of  the  cases  to 
which  they  referred,  including  the  one, 
Thonijyson  and  Norris  Manufcu:turing  Co,  v. 
^at(;es(1895)^59J.P.580,on  which  they  really 
based  their  judgment,  were  ouite  different. 
Thompson  v.  Rawes  and  also  Harris  v. 
Hickman,  [1904]  1  K.  B.  13,  were  cases  in 
which  a  tenant  was  suing  his  landlord  (or 
tfice  versa)  for  money  paid  under  alleged 
compulsion  of  a  local  authority.  It  seems 
to  me  that  there  the  tenant  would  have  to 
prove  real  compulsion.  It  is  quite  different 
from  the  cases  where  one  person  sues 
another  in  respect  of  money  alleged  to  have 
been  paid  by  him  by  reason  of  pressure  put 
on  him  by  the  person  whom  ne  is  suing. 
When  suing  a  third  party,  such  as  his  land- 
lord, the  plaintiff  has  to  prove  that  he  was 
actually  compelled,  and  that  the  proceedings 
against  him  were  such  as  he  could  not  have 
effectuall>[  resisted ;  whereas  when  a  plain- 
tiff is  suing  the  person  who  put  on  the 
compulsion,  that  fact  of  the  compulsion 
being  such  as  must  succeed  would  probably 
be  fatal  to  his  case.  Here,  if  the  plaintiff 
had  defended  the  proceedings  whicn  would 
have  followed  on  ner  non-compliance  with 
the  defendants'  notice,  she  would  have  been 
entitled  to  ask  the  magistrate  to  say  that 
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she  was  not  the  person  by  whose  act  or 
default  the  nuisance  had  arisen^  but  that  the 
defendants  were.  If  that  question  had  been 
decided  against  her  by  a  court  of  competent 
jurisdiction  and  the  decision  had  stood  with- 
out successful  appeal,  the  plaintiff  never 
would  have  recovered  the  money  from  the 
defendants,  at  all  events  unless  she  could 
have  shown,  as  is  suggested  by  Lord 
Russell,  C.J.,  in  Andrew  v.  St.  Olave^s 
Board  of  Works,  [1898]  1  Q.  B.  775,  that 
she  might  possibly  have  done,  that  both 
were  liable.  On  tne  whole  I  come  to  the 
conclusion  that  on  the  facts  before  me  the 
plaintiff  may  recover  if  she  shows  that  the 
obli^tion  to  keep  this  nine-inch  pipe  in 
repair  was  on  the  defendants.  It  is,  as  it 
seems  to  me,  an  ordinary  case  of  recovering 
money  extorted  by  duress  and  paid  under 
protest. 

I  pass  now  to  the  question  whether  it  was 
the  duty  of  the  defendants  to  do  what  was 
required  to  this  nine-inch  pipe.  Dealing 
with  the  question  in  the  nrst  instance 
apart  from  the  Act  of  1890,  the  pipe  was 
undoubtedly  a  sewer  within  s.  4  of  the 
Public  Health  Act,  1875,  vested  in  and  under 
the  control  of  the  defendants  by  s.  13,  and 
which  by  s.  15,  unless  a  distinction  can 
be  drawn  between  **  vested  in  "  and  "  belong- 
ing to,"  the  defendants  had  an  express  duty 
to  repair.  Wright,  J.,  has,  both  in  Self  v. 
Hove  Commissioners,  [18951 1  Q.  B.  686,  and 
in  E.  V.  Mayor,  etc.  of  Hastings,  [1895] 
1  Q.  B.  46,  suggested  that  there  is  no  duty 
on  a  local  authority  to  do  specific  works,  and 
that  the  general  duty  of  properly  draining 
their  district  can  only  be  enforced  at  the 
instance  of  the  Local  Government  Board. 
This  is  so  as  regards  the  general  duty  (see 
Pas9m>ore  v.  OswaMtwistle  Urban  District 
Council,  [1898]  A.  C.  387),  but  where  an 
existing  sewer  oelonging  to  the  local  autho- 
rity is  out  of  repair,  they  are  bound  by  s.  15 
to  repair  it.  If  they  were  bound  to  repair 
the  defects  in  this  nine-inch  pipe  (which 
apart  from  the  Act  of  1890  they  clearly 
were).  I  do  not  think  they  are  at  liberty  to 
say  that  the  works  done  at  their  instance 
and  under  the  direction  of  their  surveyor 
were  not  works  necessary  to  remedy  the 
defects  in  the  pipe.  This,  I  think,  prevents 
the  defendants  saying  that  the  works,  the 
expense  of  which  the  plaintiff  is  seeking  to 
recover,  were  different  works  from  those,  if 
any,  which  they  would  themselves  have  been 
liable  to  do.  it  is  true  they  would  have  had 
a  wide  discretion  as  to  what  should  be  done ; 
but  they  have,  in  my  opinion,  exercised  their 
discretion  so  as  to  preclude  tnemselves  from 
objecting  to  what  the  plaintiff  did ;  and  they 
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directed  the  works  behind  the  house  No.  3 
as  well  as  those  behind  the  other  houses. 
If,  therefore,  the  Act  of  1890  had  never  been 
passed,  I  think  that  ^subject  to  a  small 
question  of  amount)  tne  plaintiflTs  action 
would  have  been  mamtainable. 

It  remains  to  consider  the  difficult  question 
of  the  construction  of  s.  19  of  the  Act  of  1890, 
and  its  effect  on  the  questions  in  this  action. 
That  section  has  been  considered  in  Self  v. 
Hove  Commissioners,  [1895]  1  Q.  B.  f585 ; 
Hill  v.  ZTair,  [18951 1 Q.  B.  906 ;  Bradford  v. 
Mayor,  etc.  ofEasttmime,  [1896]  2  Q.  B.  205; 
Seal  V.  Merthyr  TydiU  Ur6an  District 
Council,  [18971 1  Q.  B'.  543 ;  possibly  in  other 
cases,  and  lastly  in  a  case  of  Thompson  v. 
Eccles  Urban  District  Coimcil,  decided 
recently  in  the  Divisional  Court  and  re- 
ported, since  the  argument  of  this  case,  in 
the  June  numbers  of  the  Law  Eeports  and 
Law  Journal,  [1904]  2  K.  B.  1 ;  73  L.  J.  K.  B. 
497.  I  was  a  party  to  that  case,  which  is 
now  said  to  be  contrary  to  Bradford  v. 
Mayor,  etc.  of  Eastbourne,  and  now  that  I 
have  had  the  opportunity  of  examining  the 
cases  again  with  the  assistance  of  ex- 
tremely clear  arguments  by  Mr.  Moxmiorran 
and  Mr.  Clavell  Salter,  I  feel  bound  to  say 
that  I  do  not  consider  the  last  case  a  satis- 
factory decision.  Whether  it  does  differ 
from  the  Eastbourne  Case  or  not,  and 
whether  if  it  does  it  is  right  or  wrong  in  so 
doin^,  the  Court  of  Appeal,  to  which  I  under- 
stand the  case  has  been  taken,  will  of  course 
decide,  but  I  may  say  at  once  that,  although 
I  adhere  to  what  I  appear  to  have  said  as 
to  the  curious  effect  of  s.  19  and  its  general 
construction,  I  see  now  that  I  omitted 
altogether  to  notice  what  I  now  think  to 
be  an  important  point  in  the  case  ;  counsel 
in  the  Eccles  Case  referred  the  court  to  the 
Eastbourne  Case,  but  did  not  call  our 
attention  to  it  in  detail.  I  did  not  have  the 
report  actually  before  me,  nor,  so  far  as  I 
recollect,  had  my  Brothers.  We  all  thoug:ht 
we  knew,  and  no  doubt  we  did  know,  its 
general  effect.  I  do  not  desire  to  put  the 
blame  on  counsel,  for  what  they  did  was  to 
attribute  to  me  a  more  accurate  knowledge 
of  all  the  points  decided  in  the  Eastbourne 
Case  than  I  in  fact  possessed.  The  Eccles 
Case  was  argued  before  us  as  if  the  question 
was  whether  the  pipe  was  a  sewer  or 
whether  it  was  a  drain ;  it  was  sug- 
gested it  might  be  a  sewer  at  one  part  of  its 
course  when  it  was  serving  several  houses 
belonging  to  one  owner,  and  that  at  another 
part  of  its  course  when  it  was  in  addition 
serving  another  house  belonging  to  another 
person  it  would  cease  to  to  a  sewer,  and 
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would  become  "  a  single  private  drain "  :  it 
was  also  suggested  that  the  mere  fact  tnat 
it  drained  the  houses  of  more  than  one 
owner  made  it  ipso  facto  a  drain  as  distin- 
guished from  a  sewer,  and  further  that  it 
was  not  a  case  of  **  houses  belonging  to 
different  owners,"  because  two  out  of  the 
twelve  houses  belonged  to  the  same  person. 
These  arguments  did  not  commend  them- 
selves to  me  then  or  now.  They  certainly 
show  the  difficulties  arising  out  of  this 
section,  but  it  was  not  brought  home  to  my 
mind  that  what  was  really  decided  in  the 
Eastbourne  Case  was  that  on  the  true  con- 
struction of  s.  19  of  the  Act  of  1890,  a  thing 
which  for  all  other  purposes  was  a  sewer 
might  for  the  purpose  of  that  section  be  the 
thing  referred  to  m  the  section  as  a  single 
private  drain.  The  reasoning  of  the  court  on 
s.  19  is  very  strong  as  to  this,  when  the  case 
is  carefully  read.  I  cannot  speak  with  the 
same  freedom  of  the  judgments  of  ray 
learned  Brothers  as  I  can  of  my  own,  but  I 
do  not  think  this  point  was  present  to  their 
minds  any  more  than  it  was  to  mine.  I 
observe  that  what  the  Lord  Chief  Justice 
said  of  the  matter  was.  that  it  could  not  now 
be  disputed  that  under  the  Act  of  1875  a 
drain-pipe  which  receives  the  drainage  of 
more  than  one  building  is  a  sewer  none  the 
less  because  it  is  made  entirely  through 
private  property.  In  that  I  agreed  at  the 
time  and  a^-ee  now,  but  I  now  think  that  it 
did  not  conclude  the  question ;  and  that  we 
ought  to  have  gone  on  to  consider  the 
question  whether  notwithstanding  that  the 
construction  we  had  then  to  deal  with  was 
a  sewer  under  the  Public  Health  Act,  1875, 
it  was  not  also  a  construction  in  respect  of 
which  the  powers  of  s.  19  of  the  Act  of  1890 
might  be  exercised.  I  think  that  s.  19  may 
be  paraphrased  thus,  leaving  out  some  im- 
material words  and  altering  others  to  show 
the  meaning  which  I  attach  to  them : 
"  Where  two  or  more  houses  are  connected 
with  the  public  sewer  not  by  a  separate 
drain  for  each  house  as  the  local  autnority 
may  require  them  to  be,  but  by  one  drain 
for  all  the  houses,  that  drain,  provided  it  is 
a  private  drain,  and  notwithstanding  that  it 
Ls  for  purposes  other  than  this  section  a 
sewer,  may  be  dealt  with  under  s.  41  of  the 
Public  Health  Act,  1875,  notwithstanding 
that  all  the  houses  do  not  belong  to  the 
same  owner,  and  the  expenses  may  be 
recovered  from  the  owner  of  the  houses  in 
such  proportions  as  the  surveyor  may 
settle.  In  this  paraphrase  as  in  the  section 
itself  the  difficulty  is  to  see  what  is  meant 
by  "  private  drain."  Now,  the  section  is  in 
an  Act  which  local  authorities  have    the 
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option  of  adopting  if  they  like  :  one  would 
tnink  that  such  an  Act  would  oe  confined 
to  machinery  for  enforcing  and  dealing  with 
existing  rights  and  liabilities,  and  would 
not  be  found  to  have  the  effect  of  substan- 
tially altering  rights  and  creating  new 
liabilities,  or  at  all  events  that  it  would  not 
enable  a  local  authority  in  adopting  the  Act 
to  relieve  themselves  from  liability  to 
repair  existing  structures,  and  to  transfer 
that  liability  to  private  owners.  Further, 
if  it  were  reiUly  intended  to  transfer  to  pri- 
vate owners  the  liability  of  maintaining 
structures  which  before  the  adoption  of  this 
Act  had  to  be  maintained  by  the  public,  it  is 
inconceivable  that  it  would  have  been 
intentionally  enacted  that  that  liability 
would  be  so  transferred  when  the  houses 
did  not  all  belong  to  the  same  owner,  but 
that  if  the  houses,  though  constructed  and 
drained  in  precisely  the  same  way,  happened 
to  belong  to  one  person,  that  person  snould 
be  entitled  to  have  the  drain  Jkept  in  order 
at  the  expense  of  the  public.  There  are 
therefore  very  strong  grounds  for  holding 
that  when  the  section  contrasts,  as  it  clearly 
does,  "  private  drain  "  with  **  public  scwer,^' 
the  words  "  private  "  and  "  public  "  refer  to 
the  liability  to  repair  bemg  on  private 
owners  and  on  the  public  respectively.  If  I 
had  to  construe  the  section  apart  from  the 
authority  of  the  Eastbourne  Case  I  should 
certainly  say  that  if  such  things  could  be 
found  as  drains  connecting  more  than  one 
house  with  a  public  sewer,  which  were, 
apart  from  the  Act  of  1890,  repairable  by 
the  owners  of  the  houses,  these  were  the 
things  referred  to  as  "  private  drains,"  and 
that  the  intent  of  the  section  was  to  provide 
machinery  for  dealing  with  such  cases  when 
there  was  more  than  one  owner,  and  for 
apportioning  the  expense.  I  agree  that 
such  things  would  not  be  numerous,  but  1 
do  not  at  all  think  they  are  non-existent  In 
addition  to  the  cases  suggested  by  Cave,  J. 
in  Hill  V.  Hair^  I  think  there  are  in  fact  a 
considerable  number  of  cases  of  semi- 
detached houses  or  small  rows  of  three 
or  four  houses  where  private  owners  re- 
pair, either  under  provisions  of  a  local  Act 
more  or  less  similar  "to  the  combined 
drainage  "  clauses  of  the  Metropolitan  Acts, 
or  under  conditions  imposed  by  local 
authorities  when  asked  to  consent  to  such 
modes  of  drainage.  During  the  argument  of 
this  case  before  me,  and  upon  my  saying  that 
I  believed  such  cases  did  exist,  a  gentleman 
who  was  a  clerk  to  a  local  authority  not 
engaged  in  this  case,  and  who  happened  to 
be  m  court,  stated  through  Mr.  Macmorrany 
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who  was  arguing  the  case,  that  he  person- 
ally knew  many  such  cases,  and  Mr. 
Macniorrany  who  himself  has  a  large  ex- 
perience, was  of  the  same  opinion.  I 
adhere  therefore,  personally,  to  tne  opinion 
I  exprassed  in  T/iompson  v.  Eccles  Urban 
District  Council,  that  Cave's,  J.,  view  was 
the  most  logical  solution  of  the  difficulty 
arising  from  this  section,  though  his  in- 
stances are  not  in  my  opinion  exhaustive.  I 
think,  however,  after  a  careful  consideration 
of  the  Eastbourne  Case,  that  the  contrary 
was  then  decided  ;  and  1  do  not  think  it  is 
open  to  me  to  disregard  that  decision,  more 
especially  as  Cave,  J.,  in  his  subsequent 
case  of  Seal  v.  Merthyr  Tydfil  Urban  Dis- 
trict Council  himself  followed  it.  I  must 
therefore  hold  that  "private"  in  s.  19  refers 
not  to  the  private  liability  to  repair  as  dis- 
tinguished from  public,  but  to  the  fact  that 
the  structure  is  on  private  ground.  I  doubt 
whether  the  court  in  the  Eastbourne  Case 
intended  to  hold  that  all  sewers  on  private 
ground  draining  houses  of  more  than  one 
owner  and  communicating  with  a  sjewer 
in  a  highway  were  to  be  held  to  be  "single 
private  drains."  To  my  mind,  although 
"  two  or  more  "  includes  "  more  than  two," 
and  a  hundred  is  more  than  two,  yet  two  or 
more  was  never  meant  to  include  a  hundred. 
Here  there  were  a  very  considerable  num- 
ber of  houses  all  drain^  into  what  seems  to 
me  to  be,  not  merely  by  the  definition  in  the 
Public  Health  Act,  1875,  but  in  fact,  a 
sewer  going  along  at  the  back  of  the  houses 
instead  of  at  the  front,  and  going  through 
the  back  gardens,  that  is,  no  doubt,  through 
private  ground,  but  still  in  every  respect  of 
the  character  of  what  is  ordinarily  called  a 
sewer.  I  am  not  sure  that  the  judges  who 
decided  the  Eastbourne  Case  would  not 
really  have  held  this  to  be  a  "single  private 
drain,"  but  there  were  a  considerable  num- 
ber of  houses  involved  in  that  decision,  and 
still  more  in  Seal  v.  Merthyr  Tydfil,  so  I 
ought  not  to  distinguish  this  case  on  that 
ground.  I  do  not  think  the  recent  decision 
of  T/umipson  v.  Eccles,  decided  as  I  think  it 
was  by  inadvertence  (unless  distinguishable 
on  the  last  ground  by  reason  of  the  number 
of  houses),  would  justify  me  in  disregarding 
the  EastbourTu  Case, 

1  have  commented  on  the  extraordinary 
result  of  this  legislation,  that  the  same 
structure  must  be  repaired  by  the  local 
authority  if  it  serves  the  house  of  one 
person  only,  but  that  if  it  serves  different 
owners  those  different  owners  may  be  re- 
quired to  repay  the  expense  of  making  it 
good.  It  is,  however,  right  to  point  out 
that  the  thing  which  is  extraordinary  is  not 
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the  enactment  as  to  several  owners,  but  the 
omission  to  enact  the  same  thin^  where 
there  is  only  one  owner.     This  omission 
appears  clearly  accidental.    The  draftsman 
of  the  section  must  have  thought,  and  the 
le^slature  which  adopted  his  language  must 
have  thought,  that  this  had  been  already 
provided  for,  and  consequently  by  a  mis- 
apprehension omitted  to  provide  for  it.    It 
is  this  omission  that  is  mischievous  rather 
than  the  enactment  as  interpreted  by  the 
Eastbourne  Case.    But  it  is  right  to  point 
out  that  the  real  difficulty  in  the  way  of  the 
courts  doin^  justice  in  so  many  of  the  cases 
on  this  subject  arises  from  the  automatic 
vesting  in  the  local  authorities  of  all  sewers 
and  the  automatic  imposition  of  liability  for 
their  maintenance    and    repair   bjr  reason 
merely  of  the  form  of  the  constructions  and 
the  purpose  they  serve,  and  without  any 
as.sent  or  acceptance  on  the  part  of  the  local 
authority.     If   it  were  provided  that  no 
sewer  should  be  repairable  by  a  local  autho- 
rity until  adopted  and  taken  over,  as  is  the 
case  with  a  new  highwav,  proper  provision 
being,  of  course,  made  for  requiring  local 
authorities  to  take  over  such  sewers   on 
notice  and  on  their  being  put  in  proper 
order,  all  these  difficulties  would  disappear. 
The  difficulty  as  to  the  effect  of  a  surrepti- 
tious and  wrongful  joinder  of  one  drain  with 
another,  the  difficulty  of  knowing  on  whom 
the  liability  to  repair  a  particular  structure 
is,  would  all  be  got  rid  of  and,  so  far  as  I 
see,  the  existing  machinery  would  all  work 
satisfactorily  as  regards  all  drains  or  sewers 
made  after  such  an  amendnient  of  the  law. 
It  is  a  discredit  to  our  legislature,  or  the 
departments  of  the  executive  which  have 
charge  of  such  matters,  that  so  simple  an 
amendment  of  the  law  stiould  not  have  been 
made  long  ago,  as  for  the  last  fifteen  years 
or  more  there  has  been  constant  litigation 
on  these  points.    Of  course,  if  there  is  to  be 
an  amendment  of  the  law,  it  would   be 
desirable  besides  the   simple   amendment 
required,  to  prevent  difficulty  as  to  future 
constructions,    to    have    some   declaratory 
enactment  dealing  with  existing  structures, 
and  I  presume  it  is  the  difficulty  of  framing 
satisfactorily  such  a  declaratory  enactment 
which  has  led  to  there  having  been  as  yet 
no  amendment  of  the  law. 

I  have  now  to  consider  how  the  view  I 
have  expressed  as  to  the  Eastbourne  Case 
and  the  Eccles  Case  affects  the  case  now 
before  me.  I  must  hold  that  in  the  present 
ca.<«e,  if  the  defendants  had  proceeded  under 
s.  41  of  the  Act  of  1875  and  s.  19  of  the  Act 
of  1890,  they   would  have  been   able   to 
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impose  a  proportion    of   the   charge—the 
subject  of  this  action— on  the  plaintiff.    It 
would  be  a  proportion  only,  because  the 
cost,  if  the  proceedings  had  been  taken  in 
that  way,  would  have  fallen  not  on  the 
owner  on  whose  property  the  defect  hap- 
pened to  be,  but  on  the  owners  jointly  m 
proportions  to  be  settled  by  the  surveyor. 
The  defendants  did  not  in  fact  take  any 
proceedings  under  the  latter  section.    I  do 
not  lay  any  stress  on  the  fact  that  the 
complaints    of   the  nuisance  were  not  in 
writing  in  the  first  instance,  and  were  only 
put  into  writing  by   the  authority  when 
received,  or  that  notice  in  writing  of  inten- 
tion to  enter  was  not  given.     Those  pro- 
visions (at  any  rate  the  notice  to  enter)  are 
introduced  for  the  benefit  of  the  occupier, 
and  may  be  waived  by  him,  and  were  so  in 
this  case.    The  reason  I  say  the  defendant? 
were  not  really  acting  under  s.  19  is  that 
they  did  not  give  notice  to  all  the  owners 
and  were  seeking   to   impose   the    whole 
liability  on  the  plaintiff,  on  the  ground  that 
the  nuisance  arose  on  her  premises.    It  is 
necessary,  however,  to  consider  the  case  on 
the  basis  that  proceedings  might  have  been 
taken  under  s.  19,  because  the  defendants 
were  not  alternatively  liable  to  repair,  but 
the  owners  jointly  were.    The  plaintiff  has 
a  difficulty  m  showing  that,  when  incurring 
the  expenses  sued  for,  she  was  performing 
the  defendants*  obligations  and  was  paying 
the  money  for  the  defendants.     To  meet 
this  point  R.  v.  Mayor^  etc,  of  Hastinffs, 
[1897]   1   Q.   B.   46,  was    quoted    by    Mr. 
Ma^morran.     There  a  mandamus  appears 
to  have  been  issued  to  a  local  authority  to 
repair  a  structure  to  which  s.  19  of  the  Act 
of  1890  was  assumed  rightly  or  wrongly  to 
be  applicable.     It  was,  however,  said  that 
there  no  complaint  of  a  nuisance  existing 
had  been  made  to  the  local  authority,  and 
that  until  such  complaint  the  powers  of  s.  19 
did  not  arise.    This  seems  an  authority  that 
in  cases  under  s.  19  the  burthen  of  repair 
does  remain  on  the  local  authority,  but  with 
power  in  a  special  suit  and  by  special  pro- 
ceedings   to    recover    over    against    other 
persons.     I  think  this  as  an  authority  is 
equally  binding  on  me  as  the  Eastbourne 
Case;  but  it  is  not  completely  in  point, 
because  in  the  case  before  me  I  think  there 
was  a  sufficient  complaint  to  give  the  defen- 
dants jurisdiction  to  proceed  under  s.  19. 
They  aid  not,  however,  so  proceed,  and  in 
particular  the  proportions  to  be  payable  by 
the  various  owners  have  never  been  assessed 
by  the  surveyor.     The  apportionment  by 
the  surveyor  appears  to  me  to  be  a  condition 
precedent  to  any  portion  of  these  expenses 
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becoming  payable  by  the  plaintiflF.  I  must 
therefore  hold,  though  not  without  consider- 
able hesitation,  that  the  defendants  have  by 
the  duress  of  an  erroneous  notice  in  a  case 
of  nuisance  where  prompt  action  was  neces- 
sary compelled  the  plaintiff  to  incur,  under 
protest,  expenses  which  the  defendants  were, 
m  the  then  existing  state  of  things,  them-  • 
selves  liable  to.  If  the  apportionment  of 
the  surveyor  were  a  mere  matter  of  form, 
and  I  had  myself  the  materials  for  making 
the  calculation  of  how  much  the  plaintiff 
ought  to  bear,  I  should  probably  hold  that 
the  plaintiff  could  only  recover  the  excess 
beyond  her  own  proportion  of  the  expendi- 
ture. But  I  have  no  materials  for  making 
the  apportionment,  and  it  appears  to  be  a 
matter  specially  delegated  to  the  surveyor. 
I  do  not  therefore  see  how  I  can  do  other- 
wise than  hold  that  the  plaintiff  is  entitled 
to  recover  the  whole  expenses  of  this  work, 
which  I  assess  at  £65.  I  think  no  deduc- 
tion should  be  made  for  the  part  of  the 
work  done  on  No.  3,  but  I  do  not  think  that 
the  loss  of  rent  which  was  claimed  was 
made  out  in  such  a  way  as  to  be  recoverable. 
I  therefore  give  judgment  for  the  plaintiff 
for  £65,  with  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff:  Emmanuel 
and  Simmonds. 

Solicitors  for  the  defendants:  Miller, 
Wiggins  and  Naylor. 
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May  16,  1904. 

(Before  Lord  Alvebstone,  C. J.,  Wills 
and  Kennedy,  JJ.) 

QowEN  V.  Sedgwick. 

Public  health — Building  byelaws — Newly- 
built  house-Not  yet  certified  for  habi- 
tation —  Occupation    bv  caretaker  — 

"Letting." 

An  owner  of  newly -built  houses,  which  had 
not  yet  been  certified  a^  fit  for  habita- 
tion, allowed  a  caretaker  to  occupy  one 
of  tkem. 

Held,  that  he  could  not  be  convicted  for 
having  "  let "  the  house  in  contravention 
of  the  building  byelaws. 

This  was  an  appeal  by  the  prosecutor,  by 
means  of  a  special  case,  from  a  decision  of 
justices  who  nad  dismissed  an  information 
preferred  by  him  under  the  following  cir- 
cumstances : 

The  building  byelaws  in  force  in  the 
Croydon  rural  district  provide  {inter  alia) 
that:  (110)  "A  person  shall  not  let  or 
occupy  any  new  dwelling-house  until  the 
drainage  thereof  shall  have  been  made  and 
completed  nor  until  such  dwelling-house 
shall  after  examination  have  been  certified 
by  an  oflScer  of  the  council  authorised  to 
give  such  certificate  to  be  in  his  opinion  in 
every  respect  fit  for  human  habitation : " 
(117)  "Every  person  who  shall  offend 
against  the  foregoing  byelaws  shall  be  liable 
for  every  such  offence  to  a  penalty  of  five 
pounds  and  in  the  case  of  a  continuing 
offence  to  a  further  penalty  of  forty  shillings 
for  each  day  after  written  notice  of  the 
offence  from  the  council." 

The  justices  found  that :  On  or  about 
September  17th,  1903,  the  respondent  sub- 
mitted to  the  district  council  plans  of,  and 
gave  notice  of  his  intention  to  erect  {inter 
alia\  a  new  dwelling-house  in  Lower  Road, 
Kenley,  within  the  Croydon  rural  district 
He  subsequently  proceeded  to  erect  such 
dwelling-house,  ana  on  January  26th,  1904, 
gave  final  notice  of  the  completion  of  the 
same. 

The  house  was  inspected  by  the  council's 
surveyor,  the  officer  appointed  to  give  such 
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certificates  under  byelaw  110,  on  February 
4th,  1904,  and  found  to  be  then  apparently 
in  the  occupation  of  Albert  White,  a 
plumber,  witn  his  wife  and  two  children. 
Some  furniture  was  placed  in  every  room. 
The  house  had  been  so  occupied  for  a  period 
of  three  weeks  before  the  said  February 
4th. 

The  said  Albert  White  and  his  family 
had  been  allowed  to  so  occupy  the  house 
by  the  respondent.  The  said  Albert  White 
was  allowed  to  live  in  the  house  without 
payment  of  rent,  and  was  paid  2«.  6d.  a 
week  by  the  respondent  for  looking  after 
and  protecting  other  houses  of  the  respon- 
dent in  the  said  Lower  Road  at  night.  A 
notice  "to  let"  was  afiixed  to  the  said 
other  houses,  but  not  to  that  occupied  by 
the  said  Albert  White.  It  was  in  the  mind 
of  the  said  Albert  White  to  take  the  house 
as  a  permanent  tenant. 

The  said  dwelling-house  contained  six 
rooms,  and  would  command  an  ordinary 
rent  of  about  9«.  a  week,  including  rates 
and  taxes. 

The  said  dwelling-house  on  the  said 
February  4th,  1904,  had  not  after  examina- 
tion been  certified  by  an  officer  of  the 
council  authorised  to  give  such  certificates 
to  be  in  his  opinion  in  every  respect  fit  for 
human  habitation  as  reouired  by  the  above- 
mentioned  byelaw,  and  the  justices  were 
satisfied  that  the  said  dwellinj^-house  was 
not  at  the  said  date  in  a  fit  state  for 
human  habitation. 

The  appellants  contended  that  the  respon- 
dent had  "let"  the  said  new  dwelling-house 
for  occupation  within  the  meaning  of  the 
said  byelaw,  and  had  thereby  committed  a 
breach  of  the  said  byelaw,  and  was  liable  to 
a  penalty  in  respect  thereof. 

The  respondent  contended  that  so  far  as 
the  said  dwelling-house  was  occupied  by 
the  respondent's  consent,  two  rooms  therein 
only  were  occupied,  and  the  occupation  of 
the  said  Albert  Wnite  was  as  a  caretaker 
and  not  as  a  tenant,  and  that  the  said 
dwelling-house  was  not  therefore  demised 
or  let  by  the  respondent  within  the  meaning 
of  the  said  byelaw. 

The  justices  found  as  a  fact  that  the 
respondent  had  placed  Albert  White  and 
his  family  in  occupation  of  the  said  dwell- 
ing-house, but  were  of  opinion  that  the 
contention  of  the  respondent  that  the  said 
dwelling-house  had  not  been  demised  or 
let  withm  the  meaning  of  the  said  byelaw 
was  correct,  and  dismissed  the  information 
as  aforesaid. 


68  J.  P.  484. 

NaZdrett  for  the  appellant. 
Colam  for  the  respondent. 

The  court  dismissed  the  appeal.  Their 
lordships  pointed  out  that  the  respondent 
had  been  summoned  not  for  occupying,  but 
for  letting  his  house.  There  was  no  reason 
for  placing  a  forced  construction  upon  the 
word  "  let,"  and  in  the  ordinary  acceptation 
of  the  term  the  occupation  by  White  did 
not  fall  within  it. 

Appeal  dismissed  with  costs. 


68  J.  P.  487. 


COURT   OF   APPEAL. 


June  25,  27,  28,  1904. 

Gabbutt  (Appellant)  v.  Dubham   Joint 
Committee  (Respondents). 

Police — Pension  — Approved  service — Con- 
tinuity of  service  —  Police  Act,  1890 
(53  &  54  Vict.  c.  45),  s.  1. 

The  apvellanty  a  police  constable^  served  in  a 
police  force  for  three  periods^  amounting 
together  to  or)er  twenty-five  years.  Be- 
tween the  periods  of  service  there  were 
breaks  of  about  four  months  and  seven 
weeks  respectively  caused  in  each  case  by 
the  resignation  of  the  constable. 

Held,  by  Collins,  M.R.^  and  Stibling,  L. J. 
(Mathew,  L.J.,  d%ssenting\  that  the 
service  to  entitle  a  constable  to  a  pension 
under  s,  1  (a)  of  the  Police  Act,  1890, 
must  be  continuous  service,  and,  there- 
fore, that  the  appellant  tvas  not  entitled 
to  a  pension  on  retirement  under  that 
section. 

Decision  of  the  High  Court  of  Justice, 
Kincfs  Bench  Dimsion  (Alvebstone, 
L.C.J.,  Lawbence  and  Kennedy,  J  J.) 
{reported  68  J.  P.  97),  affirmed. 

Appeal  by  the  appellant  from  the  judg- 
ment of  the  High  Court  of  Justice,  Kin^s 
Bench  Division  (Alvebstone,  L.C.J.,  Law- 
bence and  Kennedy,  J  J.),  upon  the  follow- 
ing case  stated  by  the  court  of  quarter 
sessions  in  and  for  the  countv  of  Durham, 
upon  an  application  by  way  of  appeal  Iat  the 
above-named  appellant  under  s.  2  of  the 
Police  Act,  1890,  against  the  refusal  of  the 
respondents  to  order  payment  of  a  pension 
to  nim  under  that  Act. 
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On  the  hearing  of  the  application  the 
appellant  relied  upon  a  certificate  of 
approved  service  for  upwards  of  twenty -five 
years,  which  was  produced  to  us,  and  which 
(save^for  the  objection  hereinaftermentioned) 
was  admitted  to  be  a  certificate  duly  given 
under  the  said  Act,  and  to  refer  to  the 
appellant.  The  respondents  contended  that 
the  certificate,  though  "  suflicient  evidence," 
was  not  conclusive,  and  tendered  evidence 
to  the  effect  that  the  service  of  the  appellant 
during  the  said  period  had  not  in  fact  been 
diligent  and  faithful  service,  and  contended 
that  the  certificate  related  to  the  period  of 
service,  and  was  not  conclusive  evidence, 
and  that  the  acting  chief  constable  could 
not  certify  as  to  character  which  appeared 
from  the  police  records,  and  that  the  joint 
committee  were  entitled  to  exercise  their 
discretion  as  to  granting  or  withholding  a 
pension  on  the  ground  of  misconduct.  The 
appellant  contended  that  it  was  not  open  to 
the  respondents  to  contradict  the  certificate, 
and  that  such  evidence  was  therefore  inad- 
missible. On  this  point  we  agreed  with  the 
contention  of  the  appellant,  and  refused  to 
receive  evidence  as  to  the  character  of  the 
applicant. 

The  respondents  further  contended  that 
upon  the  true  construction  of  the  Act  it  was 
necessary  that  the  whole  period  of  service 
of  twenty-five  years  should  be  continuous, 
in  order  to  entitle  the  appellant  to  a  pension 
in  respect  thereof. 

The  appellant  contended  that  the  period 
need  not  be  continuous,  and  further  con- 
tended that  even  so  the  certificate  of 
approved  service  once  given  precluded  the 
respondents  from  raising  this  i)oint. 

We  considered  that  the  Act  required  that 
the  whole  period  should  be  continuous,  and 
inasmuch  as  the  certificate  showed  on  its 
face  there  had  been  two  breaks  in  the  period 
of  service,  we  considered  that  it  was  open 
to  the  respondents  to  raise  this  point.  We 
accordingly  dismissed  the  application  of  the 
appellant. 

The  questions  for  the  opinion  of  the  court 
are  (1)  whether  we  were  right  in  dismissing 
the  application  on  the  ground  stated,  and 
(2)  whether  we  were  riffht  in  rejecting  the 
evidence  tendered  on  behalf  of  the  respon- 
dents. 

If  the  court  shall  be  of  opinion  in  the 
affirmative  on  the  first  question,  then  the 
said  order  of  sessions  to  be  affirmed ;  if  the 
court  is  of  opinion  in  the  negative  on 
the  first  question,  and  in  the  affirmative  on 
the  second  question,  the  order  of  quarter 
sessions  is  to  be  quashed,  and  an  order 
made  that  the  appellant  in  entitled  to  the 
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pension  he  claims.  If  the  court  is  of  opinion 
in  the  negative  on  both  questions,  the  case 
is  to  be  remitted  to  quarter  sessions  to  be 
reheard. 

F.  J.  Grrenwell. 

The  following  is  a  copy  of  the  certificate : 
Durham  County  Constabulary, 
Chief  Constable's  Office,^ 
Headquarters,  Durham. 

July  Ist,  1902. 

[8]  lletum  of  approved  service. 

Return  of  service  of  Police  Constable  Thos. 
P.  Garbutt,  No.  366,  recommended  for 
an  ordinary  pension. 


Yrs.  Days. 


167 


He  joined  the  force  Sept.  Vth, 

1876     

Police    constable,    3rd     class, 

Sept.  7th,  1876  

Police    constiible,    2nd    class, 

March  1st,  1877        

Police     constable,     1st     class, 

Jan.  1st,  1880 

Resigned,  April  30th,  1881      ... 
Reinstated     police     constable,' 

2nd  class,  Au^t  27th,  1881 
Reinstated     police     constable, 

1st  class,  June  Ist,  1883      ... 
Reduced  to  2nd  class,  April  1st, 

1885      

Reinstated,  1st  class,  March  1st, 

1887      

Called  on  to  resign,  Feb.  9th, 

1889     

Reinstated,  2nd  class  constable, 

April  1st,  1889  

Reinstated,  1st  class  constable, 

Sept.  1st,  1889  

Reduced,  2nd  class  constable, 

June  22nd,  1899        

Reinstated,  1st  class  constable. 

May  1st,  1901... 
Long  and  faithful  service  class, 

March  1st,  1897         i 

Approved  service  in  the  county 

police 

Approved     service     in     other 

police  force  and  forces 


Total  approved  service    ...     25       99 

I  certify  that  the  term  of  approved  ser- 
vice entered  above  has  been  diligent  and 
faithful  service  within  the  meaning  of  s.  4 
of  the  Police  Act,  1890. 
H.  Webstek, 

Acting  Chief  Constable. 
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By  the  Police  Act,  1890  (53  &  54  Vict. 
c.  46) : 

"Section  1. — Subject  to  the  provisions  of 
this  Act,  every  constable  in  a  police  force— 

"(a)  if  he  has  completed  not  less  than 
twenty- fiveyearsapproved  service,  and,  where 
a  limit  of  age  is  prescribed  by  the  pension 
scale  in  force  under  this  Act,  is  of  an  age 
not  less  than  the  age  so  prescribed,  shall,  on 
the  expiration  of  such  time  not  exceeding 
four  months  after  he  has  given  written 
notice  to  the  police  authority  of  his  desire 
to  retire  as  the  police  authority  may  fix,  be 
entitled  without  a  medical  certificate  to  re- 
tire and  receive  a  pension  for  life    .    .    . 

"  Section  4  (1). — ^The  service  of  a  constable 
for  the  purposes  of  this  Act  shall  be  subject 
to  such  deductions  in  respect  of  sickness, 
misconduct,  or  neglect  of  duty  as  may  be 
made  therefrom  in  pursuance  of  the  regula- 
tions of  the  force  to  which  the  constable 
belongs ;  and  the  expression  "  approved 
service "  shall  for  the  purposes  of  this  Act 
mean  such  service  as  may  after  such  deduc- 
tions as  aforesaid  (if  any)  be  certified  under 
the  order  of  the  police  authority  to  have 
been  diligent  and  faithful  service,  but  shall 
not,  unless  the  regulations  of  the  police 
force  otherwise  prescribe^  include  service 
before  twenty-one  years  oi  age. 

"(2)  A  certificate  signed  by  the  chief  oflScer 
of  a  police  force  as  to  the  period  of  a  con- 
stable's approved  service  in  that  force  shall 
be  sufficient  evidence  thereof.'' 

"Section  11.— In  any  of  the  following  cases 
.  .  .  where  a  constable  is  dismissed  with- 
out a  pension  to  which  he  would  be  other- 
wise entitled  .  .  .  and  the  police  autho- 
rity do  not  admit  the  claim,  the  constable 
.  .  .  may  apply  to  the  police  authority 
for  a  reconsideration  of  the  claim  to  the 
pension  or  allowance,  and  if  aggrieved  by 
the  decision  upon  such  reconsideration  may 
apply  to  the  next  practicable  court  of 
quarter  sessions  for  the  county  within 
which  the  constable  last  served    .    .    ." 

The  Divisional  Court  held  that  the  twenty- 
five  years  "  approved  service "  to  entitle  a 
constoble  to  a  pension  under  s.  1  (a)  of  the 
Police  Act,  1890,  must  be  continuous  ser- 
vice, and  that  therefore  the  quarter  sessions 
were  right  in  refusing  the  application  for  a 
pension.  They  expressed  no  opinion  upon 
the  second  question  raised  by  the  special 
case. 

PiekeragUl  and  J.  A.  Johnston  (Simey 
with  them,  for  the  appellant)  :  To  entitle  a 
f)olice  constable  to  a  pension,  the  twenty- 
five  years  service  need  not  he  continuous. 
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Section  1  (a)  of  the  Police  Act,  1890,  gives  a 
constable  a  right  to  a  pension  after  a  certain 
number  of  years  service,  and  that  service 
need  not  be  continuous.  If  the  legislature 
had  meant  that  it  must  be  continuous  they 
would  have  said  so.  The  fact  that  there 
has  been  a  break  in  the  service  is  imma- 
terial if  the  necessary  period  of  approved 
service  is  certified  as  required  by  s.  4  (1)  of 
the  Act,  as  is  the  case  here.  The  court 
ought  not  to  (qualify  the  plain  language  of 
s.  1  (a)  by  looking  at  other  sectionsTnamely, 
ss.  4  (6)  and  5  (6) ),  which  were  introduced  ex 
abundanii  cautela.  Words  should  not  be 
imported  into  a  statute  unless  they  are 
necessary  to  avoid  repugnancy  or  absurdity 
(King  v.  Burrell  (1840),  12  A.  &  E.  460,  at 
p.  468  :  Williams  v.  RobertB  (1 835),  1 C.  M.  & 
R.  676,  at  p.  680 ;  Grey  v.  Pearson  (1857), 
6  H.  L.  Caa.  61,  at  p.  106 ;  Hough  v.  Windus 
(1884),  12  Q.  B.  D.  224,  at  p.  229).  Under 
the  former  Acts— 3  &  4  Vict.  c.  88,  as  to 
county  police,  and  22  k  23  Vict.  c.  32,  as  to 
borough  constables—  continuous  service  was 
not  necessary.  The  latter  Act  repealed 
11  &  12  Vict.  c.  14,  s.  2,  which  made  succes- 
sive service  necessary,  and  that  is  a  strong 
indication  that  the  legislature  intentionally 
omitted  the  word  "continuous"  from  the 
Act  of  1890.  Section  36  (2)  of  the  Act  of 
1890  enables  a  constable  to  reckon  his  ser- 
vice under  the  previous  Acts  for  the  pur- 
poses of  a  pension.  The  appellant  is 
therefore  entitled  to  count  all  nis  service 
before  1891  (which  under  3  &  4  Vict.  c.  88, 
need  not  be  continuous)  and  since  that  date 
there  has  been  no  break.  He  is  therefore 
entitled  to  a  pension,  even  if  under  s.  1  (a) 
of  the  Act  or  1890  the  service  must  be 
continuous.  They  referred  to  Walker  v. 
Simps(m,  [1903]  A.  C.  208. 

Secondly:  The  certificate  of  the  chief 
constable  cannot  be  contradicted.  The 
words  " sufficient  evidence "  in  s.  *4  (2)of 
the  Act  mean  conclusive  evidence.  The 
same  words  in  s.  193  of  the  Merchant 
Shipping  Act,  1894,  were  held  by  Bigham,  J., 
in  Board  of  Trade  v.  Sailing  Ship  Glenparky 
Limited,  f  1903]  2  K.  B.  324,  at  p.  329,  to 
have  that  meaning,  though  the  Court  of 
Appeal  expressed  no  opinion  upon  that  point, 
as  the  decision  was  affirmed  on  another 
ground  ;  [1904]  1  K.  B.  682.  In  Barra- 
dough  V.  Greenhough  (1867),  L.  R.  2  Q.  B. 
612 ;  and  Hewitt  v.  Tayl(yr,  [1896]  1  Q.  B.  287 ; 
60  J.  P.  311,  the  words  "sufficient 
evidence"  were  held  not  to  mean  conclusive 
evidence,  but  those  cases  turned  upon  the 
special  provisions  of  the  Acts  there  under 
consideration.  The  certificate  in  this  case 
is  admitted  to  have  been  duly  given  under 
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the  Act ;  it  must  therefore  have  been  given 
under  the  authority  of  the  police  authority 
and  thev  cannot  now  seek  to  rebut  the  state- 
ments tnat  it  contains.  Section  4  (3)  of  the 
Act  provides  that  cases  of  misconduct 
shall  oe  inquired  into  at  the  time  by  the 
chief  constable,  and  if  the  respondents  can 
now  dispute  the  certificate  the  object  of  that 
sub-section  will  be  defeated. 

Montague  Shearman^  K.C.,  and  Meynellj 
for  the  respondents. — The  natural  meaning 
of  the  words  of  s.  1  (a)  of  the  Act  is  that  the 
service  must  be  continuous.  The  rule  of 
construction  is  that  if  the  words  of  a  section 
are  clear  then  other  provisions  of  the  Act 
cannot  be  looked  at  to  qualify  them  ;  but  if 
the  words  of  a  section  are  ambiguous  and 
are  capable  of  two  reasonable  constructions 
then  tne  other  provisions  of  the  Act  may  be 
looked  at  to  see  which  meaning  ought  to  be 
adopted.  That  is  the  rule  laid  down  by 
Lord  Herschell,  in  Colquhoun  v.  Brooks 
(1889),  14  App.  Cas.  493,  at  p.  506  ;  54  J.  R 
277.  The  word  "service"  in  s.  1  (a)  is 
capable  of  two  meanings  and  therefore  the 
other  sections  of  the  Act  must  be  looked  at  to 
see  what  was  the  true  meaning  of  the  legisla- 
ture. Section  4  (5),  which  provides  that  if 
a  constable  returns  after  training  or  service 
with  the  army  reserve,  he  shall  be  entitled 
to  reckon,  for  the  purposes  of  pension,  his 
service  before  the  break  caused  by  his 
being  called  out  for  such  traning  or  service, 
5  (5),  which  contains  a  similiar  provision  in 
the  case  of  a  constable  retiring  owin^  to 
incapacity  for  duty  and  subsequently  rejoin- 
ing the  force,  and  s.  21,  which  provides  that 
in  certain  cases  where  a  constaole  leaves  the 
force  without  a  pension,  his  contributions 
to  the  pension  fund  may  be  returned  to  him, 
all  indicate  that  the  service  must  be  con- 
tinuous. Otherwise  those  provisions  are 
unnecessary.  If  the  argument  on  behalf  of 
the  appellant  was  correct  the  result  would 
be  that  a  constable  might  resign,  get  his 
contributions  to  the  pension  fund  returned 
to  him,  then  rejoin  the  force  and  repeat  the 
process  and  yet  in  the  end  be  entitled  to  a 
pension.  Such  a  result  cannot  have  been 
intended.  Taking  the  whole  Act  together  it 
is  clear  that  the  service  must  as  a  rule  be 
continuous,  but  in  certain  cases  exceptions 
are  made.  They  also  referred  to  ss.  4  (4), 
5  (3)  (4),  10,  and  11  of  the  Act.  Secondly  ; 
The  certificate  of  the  chief  constable  is  not 
conclusive.  There  is  a  distinction  between 
the  functions  of  the  police  authority  and 
the  chief  constable.  Under  s.  4  (1),  ap- 
proved service  is  such  serv'ice  as  may  be 
certified  under  the  order  of  the  police 
authority  to  have  been  diligent  and  faithful 
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service,  and  under  s.  4  (2),  a  certificate 
signed  b^r  the  chief  constaole  is  to  be  suf- 
ficient evidence  of  the  period  of  that  service. 
Therefore,  the  duty  of  the  chief  constable  is 
merely  to  certify  the  period,  and  it  is  for 
the  police  authority  to  say  whether  that 
service  has  been  diligent  and  faithful.  The 
words  **  sufiBcient  evidence  "  in  s.  4  (2),  mean 
priTfia  facie  evidence.  There  is  no  decision 
that "  sufficient  evidence  "  means  conclusive 
evidence  except  that  of  Bigham,  J.,  in 
Board  of  Trade  v.  Sailing  Ship  Glenjxirk. 
Limitedy  snpj'ay  and  the  Court  of  Appeal 
did  not  adopt  the  same  view  in  that  case. 
They  also  referred  to  Barraclough  v.  Oreen- 
koughy  supra;  E,  v.  Fordhani  (1873), 
L.  R.  8  Q.  B.  501  ;  and  Hewitt  v.  Tayl(n', 
supra. 


Pickersgilly  in  reply. 


Cur.  adv.  vult. 


June  28. 

Collins,  M.R.— This  is  an  appeal  upon  a 
special  case  stated  by  quarter  sessions,  and 
the  question  is  whether  or  not  a  certain 

golice  officer  is  entitled  to  a  pension  which 
e  claims.  There  are  two  questions  which 
are  put  in  the  case,  and  the  first  is  whether 
the  service  to  entitle  the  officer  to  a  pension 
must  be  continuous  service.  The  second 
question  is  whether  the  certificate  was  con- 
clusive so  as  to  debar  the  police  authority 
who  wished  to  impu^  it  from  giving 
evidence  to  contradict  it.  The  first  ques- 
tion arises  upon  the  construction  of  the 
Police  Act,  1890.  The  judges  of  the  Divi- 
sional Court  held  that  the  appellant  was  not 
entitled  to  a  pension,  upon  tne  ground  that 
this  Act  which  I  have  just  referred  to  con- 
templated continuous  service  as  a  condition 
entitling  a  constable  to  a  pension,  and  that 
in  the  present  case  the  service  was  not  con- 
tinuous. There  were  breaks  in  the  appel- 
lant's service,  but  in  the  aggregate  his 
period  of  service  did  extend  to  that  specified 
m  s.  1  (a)  of  the  Act  of  1890,  whicn  is  as 
follows  :  "  Every  constable  in  a  police  force 
(a)  if  he  has  completed  not  less  than 
twenty-five  years*  approved  service  .  .  . 
shall  on  the  expiration  of  such  time  not 
exceeding  four  months  after  he  has  given 
written  notice  to  the  police  authority  of 
his  desire  to  retire  as  tne  police  authority 
may  fix  be  entitled  without  a  medical 
certificate  to  retire  and  receive  a  pension 
for  life.  .  .  ."  It  was  contended  before  the 
Divisicmal  Court  and  before  this  court  that 
that  section  in  itself  and  upon  its  face  means 
that  the  twenty-five  years'  approved  ser- 
vice   need    not    be    continuous     service, 


Digitized  by  Vril^O 


gle 


MAGISTERIAL  CASES. 


Gabbutt  v.  Dubham  Joint  Committee. 

inasmuch  as  it  speaks  merely  of  "  twenty- 
five  years'  approved  service."  It  is  said 
that  twenty-five  years'  service  is,  on  the 
face  of  the  section,  enough  to  entitle  a 
man  to  a  pension,  and  that  it  is  not  a  right 
mode  of  construction  to  spell  out  of  other 
sections  of  the  Act  some  conclusion  which 
would  contradict  that  which  was  contended 
to  be  the  proper  meaning  of  the  section. 
Now,  to  start  with,  I  cannot  assent  to  that 
interpretation  of  the  words  relied  on  in  s.  1 
by  the  appellant.  In  my  opinion  the  sec- 
tion is  at  the  utmost  equally  consistent 
with  continuous  or  non-continuous  service. 
But  I  go  further,  and  I  think  it  is  prima 
facie  continuous  service  that  the  section 
means.  It  is  not  necessary  to  go  so  far  as 
that,  because  I  think  it  cannot  be  proi)er]y 
put  higher  than  this — that  these  woras  of 
the  section  are  consistent  with  either  broken 
service  or  continuous  service.  The  words 
are  capable  of  bearing  two  reasonable  con- 
structions. Therefore  there  is  an  ambiguity, 
and  that  being  so,  we  are  entitled  to  look  at 
the  other  provisions  in  the  Act  to  see  what 
light  they  throw  upon  the  section  in  ques- 
tion. Even  without  any  authority,  it  is 
clear  that  we  should  be  so  entitled,  because 
the  provisions  of  an  Act  must  be  construed 
together.  But  there  is  an  authority  which 
Mr.  Shearman  brought  to  our  notice  which 
is  exactly  in  point,  namely,  the  opinion  of 
Lord  Herschell,  L.C.,  m  Colquhoun  v. 
Brooks  (1889),  14  App.  Cas.  493,  at  p.  506, 
who  there  says :  "  It  is  beyond  dispute,  too, 
that  we  are  entitled,  and  indeed  bound, 
when  construing  the  terms  of  any  provision 
found  in  a  statute,  to  consider  any  other 
parts  of  the  Act  which  throw  liffht  upon  the 
intention  of  the  legislature,  and  which  may 
serve  to  show  that  the  particular  provision 
ought  not  to  be  construed  as  it  would  be  if 
considered  alone  and  apart  from  the  rest  of 
the  Act."  Therefore  what  I  have  read 
shows  that  we  are  entitled  to  look  at 
the  other  sections  of  the  Act  in  order  to  see 
what  the  meaning  is  that  ought  to  be  placed 
on  the  subjective  section,  as  there  is  here  a 
doubt  about  its  meaning.  Now,  turning  to 
the  Act,  I  find  a  series  of  other  sections 
which  throw  light  upon  s.  1.  It  is  not  neces- 
sary for  me  to  go  through  them  again  and  to 
repeat  the  arguments  derived  from  them, 
as  that  was  all  fully  done  in  the  judgment 
of  Alverstone,  L.C.J.,  when  this  case  was 
before  him  in  the  Divisional  Court,  and 
that  judgment  was  concurred  in  by  the 
other  members  of  the  court.  However, 
Kennedy,  J.,  seems  to  have  had  some  mis- 
givings upon  the  subject,  although  at 
the   end    of   his   judgment  he  states   he 
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is  not  prepared  to  dissent  from  the  view 
expressed  by  the  other  members  of  the 
court.  Putting  the  matter  shortly,  there 
are  some  four  or  five  sections,  all  of  which 
seem  to  me  to  start  from  the  standpoint 
that  the  service  to  entitle  a  constable  to 
a  pension  must  be  unbroken  service — ^a 
series  of  provisions  dealing  with  special 
cases  in  wnich  service  that  is  broken  may 
count  for  the  purposes  of  a  pension.  In 
my  view,  those  sections  cannot  be  read 
but  as  pointing  clearly  to  continuous  ser- 
vice. I  cannot  explain  or  account  for  them 
from  any  other  standpoint.  Nor  does  the 
argument  that  those  sections  were  inserted 
in  the  Act  ex  mc^'ori  cautela  alter  my 
opinion,  although  it  might  have  had  some 
weight  with  me  if  there  had  been  only  one 
such  section.  I  find,  on  looking  through 
the  Act,  four  or  five  such  provisions,  and 
all  of  them  starting  from  the  standpoint 
thsiX  prima  facie  broken  service  destroys  a 
claim  to  a  pension.  These  sections  are 
clearly  framed  for  the  express  purpose  of 
mitigating  the  hardship  in  particular  cir- 
cumstances. If  the  primary  enactment  had 
contained  a  clear  statement  that  twenty- 
five  years'  broken  service  was  as  effective 
as  twenty-five  years'  continuous  service,  not 
one  of  these  provisions  would  have  been 
needed.  The  only  way  I  can  account  for 
those  sections  being  in  the  Act  is  that, 
upon  the  true  construction,  the  primary 
enactment  in  s.  I  means  that  the  service,  to 
entitle  a  constable  to  a  pension,  must  be 
continuous  service.  Witt  the  purport  of 
those  sections  the  Lord  Chief  Justice 
dealt  fully,  and  it  would  be  a  waste  of 
public  time  if  I  were  to  repeat  what  he 
said.  I  desire  to  add  but  one  observation 
on  the  argument  based  upon  former  legis- 
lation. It  seems  to  mo  that  the  considera- 
tion of  that  argument  does  not  really  help 
us  at  all.  The  Act  of  1890  was  a  new 
departui-e,  and  for  the  first  time  gave  a 
constable  a  right  to  a  pension^  which  before 
was  in  the  nature  of  a  gratuity  in  the  dis- 
cretion of  the  police  authority.  It  is  new 
legislation,  and  1  do  not  find  any  terms  in 
the  Act  itself  which  would  tie  our  hands  by 
reference  to  any  provbions  in  an  Act  pre- 
viously passed.  The  Act  of  1890  Mas  a 
new  departure,  and  it  must  be  construed 
by  itseli.  In  my  opinion  the  judgment  of 
the  Divisional  Court  was  right,  and  must 
be  affirmed.  With  regard  to  the  second 
question,  the  conclusiveness  of  the  certi- 
ficate, I  do  not  desire,  as  it  is  unnecessary 
to  decide  it  in  this  appeal,  to  express,  or  to 
be  taken  to  have  expressed  during  the 
argument,  any  authoritative  opinion  upon 
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it.  But  while  .saying  this,  I  may  add  I  am 
not  at  present  at  all  satisfied  that "  sufficient 
evidence  "  means  conclusive  evidence. 

Stislino,  L.J.— -lam  of  the  same  opinion. 
I  confess  that  I  share  to  a  considerable  degree 
the  doubts  and  regrets  expressed  by  Ken- 
nedy. J.,  but  I  have  come  to  the  conclu.sion 
that  I  ouj^ht  not  to  differ  from  the  decision 
of  the  Divisional  Court.  I  think  that  the 
language  of  s.  1  (a)  of  the  Police  Act  of 
1890  is  consistent  with  either  of  the  views 
pressed  upon  us — that  is  to  say  that  the 
words  "completing  not  less  than  twenty- 
five  years'  approved  service "  may  mean 
either  continuous  or  broken  service.  In 
that  state  of  things  we  are  entitled,  and 
indeed  bound,  to  look  at  the  rest  of  the  Act 
to  see  if  there  is  anything  in  the  following 
sections  which  throws  light  upon  the  mean- 
ing of  s.  1.  So  doing,  it  appears  to  me  that 
s.  4  (5)  is  very  important  and  I  find  it 
impos-sible  to  explain  it  except  upon  the 
view  that  the  draughtsman  of  this  Act  had 
in  his  mind  the  necessity  for  the  service 
being  continuous.  I  think  the  same  is 
true,  though  to  a  less  de^n^e  of  s.  5  (5)  and 
s.  21.  For  these  reasons,  in  my  opinion,  the 
appeal  fails.  I  would  add,  I  desire  to 
express  no  opinion  upon  the  second 
question. 

Mathew,  L. J.—  I  regret  that  I  am  unable 
to  agree  with  the  conclusion  arrived  at  by 
the  Divisional  Court  and  my  learned 
brethren.  I  am  however  somewhat  con- 
soled, if  I  may  use  that  expression,  by 
healing  from  Stirling,  L. J.,  that  he  shares 
the  doubts  entertained  by  Kennedy,  J^  in 
the  court  below.  Speaking  for  myself,  i  do 
not  share  those  doubts.  It  seems  to  me 
that  we  defeat  the  obvious  intention  of  the 
legislature  if  we  say  that  the  twenty-five 
years'  service  required  by  s.  1  (a)  of  the  Act 
of  1890  must  be  continuous  service.  If  that 
section  stood  alone,  how  could  it  be  said 
that  the  service  must  be  continuous.  Could 
it  be  said  that  a  man  who  was  absent 
through  illness  was  debarred  from  claiming 
a  pension  by  reason  of  the  break  1  If  the 
service  must  be  continuous  it  means  that  the 
man  must  serve  day  and  ni^ht  without 
suffering  any  of  the  ordinary  misfortunes  of 
humanity.  The  Act  of  1890  was  intended 
to  afford  additional  security  to  police  officers 
in  the  matter  of  pensions.  Previously  to 
the  passing  of  the  Act  a  police  officer  was 
not  entitled  to  a  pension,  but  the  matter 
was  in  the  discretion  of  the  police  authority. 
No  doubt  the  police  authority  endeavoured 
to  exercise  that  discretion  fairly,  but  it  was 
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desirable  that  their  exercise  of  it  should  be 
subject  to  appeal,  and  the  Act  of  1890  con- 
ferred a  right  of  appeal  to  quarter  sessions. 
The  object  of  the  Act  was  to  secure  pensions 
to  police  officers  when  they  had  served  the 
specified  time.  Why  should  that  service 
be  continuous  1  In  the  present  case  the 
first  break  was  in  1881,  when  the  appellant 
resigned  and  was  reinstated  a  few  months 
afterwards.  He  then  served  with  a  short 
break  of  two  or  three  weeks,  until  1902, 
when  he  resigned  as  he  was  entitled,  although 
not  compelled,  to  do.  Why  should  he  be 
punished  for  tnat  ?  Why  is  he  not  entitled 
to  a  pension  ?  I  can  see  no  reason  why  it 
should  be  imputed  to  the  legislature  that 
they  intended  to  deprive  him  of  his  deferred 
pay— for  the  pension  is  deferred  pay — 
oecause  his  twenty-five  years'  service  was 
not  continuous.  A  constable  may  be  a 
perfectly  efficient  officer  before  he  resigns 
and  may  come  back  afterwards  and  be  an 
efficient  officer  for  many  years ;  in  this  case, 
for  something  like  twenty  years.  Why 
should  he  lose  his  pension  in  such  a  case 
because  of  the  break  in  his  service  1  In  my 
opinion  to  withhold  the  pension  claimed 
here  would  be  to  give  ground  for  ereat  dis- 
satisfaction being  expressed  by  tne  force. 
An  argument  was  addressed  to  us  based 
upon  the  later  sections  of  the  Act,  which  it 
was  said  varied  the  otherwise  clear  meaning 
of  the  words  in  s.  1  on  this  point.  We  are 
bound  to  give  effect  to  the  words  used  by 
the  legislature,  if  they  are  clear,  however 
unreasonable  they  may  be,  but  here  the 
words  of  8.  1  present  no  such  difficulty.  It 
seems  to  me  that  a  critical  examination  of 
sections  in  the  way  suggested  by  the  learned 
counsel  does  not  do  justice  to  the  intention 
of  the  legislature,  who  must  be  taken  to 
have  intended  to  act  reasonably.  Section  1 
is  the  first  important  section  of  the  Act 
rthe  Lord  Justice  read  the  section,  supra]. 
That  section  says  in  plain  language  that  a 
constable  shall  be  entitled  to  a  pension  if  he 
has  completed  not  less  than  twenty-five 
years'  approved  service.  It  was  said  that 
the  section  must  be  read  as  if  the  words 
were  "  continuous  service."  I  can  gather  no 
such  intention  from  the  language.  It  is 
true  that  in  construing  the  Act  we  must 
read  all  the  sections  together,  and  it  was 
said  that  light  was  thrown  upon  s.  1  by  sub- 
sequent sections  in  the  Act  It  was 
suggested  that  sub-ss.  (4),  (6)  of  s.  4  made  it 
necessary  to  introduce  the  words  "  if  con- 
tinuous '  into  s.  1.  But  those  words  are  not 
there.  Nor  do  I  see  any  reason  why  we 
should  read  those  sub-sections  as  a  proviso 
introduced  to  throw  light  upon  the  substan- 
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tive  enactment  in  s.  1.  In  my  opinion  those 
nub-sections  were  introduced  alio  intuitu 
without  any  intention  to  affect  the  substan- 
tive enactment  in  s.  1.  Sub-section  (4)  of 
8.  4  provides  as  follows  [his  lordship  read 
the  sub-section].  That  sub-section  was 
absolutely  necessary  to  meet  the  case  of  a 
constable  removed  from  one  district  to 
another,  because  there  is  a  different  police 
force  for  each  county  or  district,  and  it  was 
necessarjr  to  provide  for  a  constable's 
pension  if  he  removed  from  one  force  to 
another.  That  is  made  clear  bjr  s.  16  (2). 
Then  sub-s.  (5)  of  s.  5  provides  [his  lordship 
read  the  sub-section].  That  seems  to  me  to 
throw  no  light  upon  the  question  whether 
the  service  must  be  continuous.  I  do  not 
agree  that  it  was  introduced  to  qualify  s.  1. 
Those  sub-sections  which  I  have  referred  to, 
all  seem  to  me  to  have  a  totally  different 
intention  than  to  qualify  s.  1.  {Sec- 
tions 5  (4)  (5),  10,  ana  21,  nave  also  been 
referred  to,  but  I  do  not  think  they  affect 
the  construction  of  s.  1.  Then  s.  36  (2) 
shows  that  the  whole  of  the  constable's 
service  under  the  previous  Act  must  be 
looked  at,  and  that  service  need  not  be 
continuous.  In  my  opinion  therefore  this 
appeal  should  be  allowed.  If  the  view  of 
the  construction  of  s.  1  which  my  brothers 
feel  themselves  constrained  to  come  to 
stands,  then  in  my  opinion  legislation  is 
necessary  for  the  better  protection  of  the 
men  in  the  force.  I  would  point  out  again 
that  the  object  of  the  Act  of  1890,  was  to 
secure  pensions  being  granted  after  the 
prescribed  term  of  approved  service  had 
been  completed  and  I  cannot  imagine  a 
more  serious  blunder  in  view  of  the  object 
of  the  Act  than  has  been  here  made  by  the 
lefiislature,  if  the  opinion  expressed  on  the 
substantive  enactment  in  s.  1  is  correct.  In 
any  fresh  legislation  I  would  point  out  the 
importance  of  protecting  a  constable  who 
applies  for  a  pension  from  being  called 
upon,  after  a  certificate  of  approved  service 
has  been  ^nted,  to  explain  his  whole 
career,  it  might  be  for  twenty  years.  It  is 
obvious  from  what  I  have  said  that  the 
matter  ought  to  go  farther.  On  the  other 
question  I  express  no  opinion. 

Appeal  dismissed. 
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In  re  An  Aebiteation  between  the 
Han  WELL  Urban  District  Council 
AND  F.  W.  Smith. 

Public  health — Paving  expenses— Appor- 
tionment— Arbitrator  —  Justices  —  Ob- 
jections—Jurisdiction to  entertain— - 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  150,  257  and  268. 

The  only  power  which  an  arbitrator  ap- 
pointed to  apportion  paving  expenses 
under  s.  150  of  the  Pvhlic  Health  Act, 
1875,  has  is  to  divide  up  the  total  snan 
which  the  local  authority  have  decided 
to  be  the  cost  of  the  work.  He  has  no 
jurisdiction  to  entertain  objections  to 
the  total  cost  of  the  work  as  given  to 
him  by  the  local  authority. 

In  proceedings  against  a  fronta^ger  under 
s.  257  of  the  Public  Health  Act,  1875, 
for  the  recovery  of  paving  expenses  the 
justices  have  power  to  entertain  objections 
which  offer  an  answer  to  the  whole  of 
the  frimtager's  liability ,  but  have  no 
power  to  entertain  objections  as  to  the 
amownt  of  his  liability. 

The  only  method  in  which  a  frontager  can 
take  objection  to  the  decision  of  the  local 
authority  as  to  the  works  to  be  carried 
out  under  s,  150  of  the  Act  is  by  appeal 
to  the  Local  Government  Board  under 
«.  268. 

Hornsey  Local  Board  v,  Davis,  [1893]  1  Q,  B. 
756  ;  57  J.  P.  612,  discussed. 


^  Solicitors  for  the  appellant :  Bell,  Brod- 

rick  and  Gray,  for  Geipel,  West  Hartlepool. 

Solicitors  for  the   resiK)ndents :    Maude 

and  Tunnicliflfe,  for  Simey,  Son  and  Iliflf, 

Sunderland. 


Special  case  stated  for  the  opinion  of  the 
High  Court  of  Justice. 

1.  This  is  an  award  stated  by  me,  the 
undersigned,  Robert  Ernest  Moore^  in  the 
form  of  a  special  case  for  the  opinion  of 
the  court  under  s.  7  (b)  of  the  Arbitration 
Act,  1889. 

2.  The  parties  to  this  arbitration  were 
the  Hanwell  Urban  District  Council  and 
Mr.  F.  W.  Smith,  of  Shirlev  Gardens. 
Hanwell,  in  the  county  of  Miadlesex,  ana 
the  dispute  in  question  was  with  reference  t 
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to  the  apportionment  of  certain  expenses  as 
having  hieen  incurced^by  the  said  council 
under  s.  150  of  the  Public  Health  Act, 
1876. 

3.  Within  the  jurisdiction  of  the  said 
council  is  a  certain  street  known  as  Shirley 
Gardens,  which  at  the  date  of  the  service 
of  the  notice  next  hereinafter  referred  to 
was  not  a  highway  repairable  by  the  in- 
habitants at  large. 

4.  On  August  29th,  1901,  the  said  council 
caused  to  be  served  on  the  owners  of  pre- 
mises fronting,  adjoining,  or  abutting  on  the 
said  street  (including  the  said  F.  W.  Smith) 
a  notice  that  the  road  was  not  sewered, 
levelled,  paved,  metalled,  flagged,  channelled- 
and  made  good  to  their  satisfaction,  and 
required  the  owners  to  execute  the  works 
mentioned  in  the  notice. 

5.  The  owners  did  not  comply  with  the 
said  notice,  and  the  council  accordingly 
executed  the  said  works  themselves. 

6.  The  said  works  having  been  completed, 
the  surveyor  of  the  council  proceeded  to 
apportion  the  sum  of  £1,112  17«.,  as  being 
the  total  cost  thereof,  among  the  owners  of 
the  premises  adjoining  or  abutting  on  the 
said  street.  Particulars  showing  now  the 
said  sum  of  £1,112  178.  was  made  up 
are  shown  in  the  document  marked  A, 
which  is  annexed  to  and  forms  part  of  this 
case. 

7.  On  September  22nd,  1902,  the  surveyor 
to  the  council  made  his  apportionment^ 
whereby  he  apportioned  the  said  sum  of 
£1,112  VJb.  according  to  frontage  among 
the  owners  of  the  premises  abutting  upon 
the  said  road,  without  inserting  therein  the 
names  of  the  persons  to  whom  he  ascribed 
the  ownership  of  the  said  premises  resoec- 
tively.  The  document  marked  B,  whicn  is 
annexed  to  and  forms  part  of  this  case,  is  a 
copy  of  the  said  apportionment.  Notice  of 
the  said  apportionment  was  duly  served  on 
the  owner  of  each  of  the  premises  mentioned 
therein  by  delivering  copies  thereof  to  some 
person  upon  the  said  premises. 

8.  The  surveyor  of  the  council  also  caused 
to  be  served  on  the  said  Mr.  F.  W.  Smith  the 
notice,  copy  of  which  marked  C  is  also 
annexed  to  and  forms  part  of  this  case. 
Inclosed  under  the  same  cover  with  such 
last-mentioned  notice  was  a  document 
purporting  to  show  that  the  total  sum 
£665  11.S.  lOc^.  had  been  apportioned  in 
respect  of  the  premises  mentioned  in  the 
list  therein  set  out.  and  also  showing  the 
amount  apportioned  in  respect  of  each  of 
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the  premises  contained  in  such  list.  A  copy 
of  tne  said  document  marked  D  is  also 
annexed  to  and  forms  part  of  this  case. 

9.  The  said  F.  W.  Smith  duly  gave  notice 
to  the  council  that  he  disputed  the  sur- 
veyor's apportionment,  and  thereupon  each 
party  to  the  dispute  appointed  an  arbitrator 
pursuant  to  the  Public  Health  Act^  1875, 
and  the  said  arbitrators  having  failed  to 
appoint  an  umpire,  application  by  the 
Hanwell  Urban  District  Council  for  the 
appointment  of  an  umpire  was  made  to  the 
Ix)cal  Government  Board,  and  the  said 
Board  duly  appointed  me  to  act  as  umpire 
in  the  matter  of  the  said  dispute. 

10.  The  said  arbitrators  having  failed  to 
make  their  award  within  the  time  limited 
in  that  behalf,  both  parties  to  the  said 
arbitration  called  upon  me  to  adjudicate  in 
the  said  dispute,  and  I  acccrdinffly  duly 
took  upon  myself  the  burden  of  the  refer- 
ence. 

11.  Upon  the  hearing  of  the  said  arbitra- 
tion before  me,  counsel  for  the  said  F.  W. 
Smith  put  forward  the  following  contentions 
by  way  of  objection  to  the  apportionment, 
namely : 

(a)  That  the  total  sum  apportioned  among 
the  owners  was  larger  than  the  sum  which 
the  surveyor  was  legally  entitled  to  appor- 
tion amount  them  under  s.  150  of  the 
Public  Hemh  Act,  1875,  as  it  included  the 
cost  of  laying  a  surface  water  sewer,  although 
there  was  at  the  date  of  the  service  of  the 
notices  under  the  said  section  an  existing 
surface  water  sewer  with  which  the  council 
must,  in  point  of  law,  be  taken  to  have 
been  satisfied  within  the  meaning  of  the 
said  section. 

(b)  That  even  if  the  surveyor  was  entitled 
to  include  in  his  apportionment  the  cost  of 
such  portion  of  the  said  surface  water  sewer 
as  was  laid  in  the  said  road  itself,  the  total 
sum  apportioned  was  nevertheless  larger 
than  the  sum  which  the  surveyor  was  legally 
entitled  to  apportion  amongst  the  owners,  as 
it  included  tne  cost  of  carrying  the  said 
sewer  beyond  the  limits  of  the  said  road  to 
its  outfall  in  the  main  sewer  in  the  Uxbridge 
Eoad. 

(c)  That  the  total  sum  apportioned  among 
the  owners  was  excessive,  as  it  improperly 
included  an  addition  of  5  per  cent  to  the 
amount  actually  paid  to  the  contractors  for 
cariying  out  the  works,  such  percentage 
having  been  added  for  the  purpose  of  cover- 
ing office  expense  and  other  mcidental  ex- 
penses. 

(d)  That  the  said  F.  W.  Smith  had  been 
wrongly  charged  as  the  owner  of  two  parcels 
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of  land  adjoining  the  said  road,  of  which  he 
was  not,  in  fact,  the  owner. 

(e)  That  the  total  sum  apportioned  among 
the  owners  was  excessive,  as  it  improperly 
included  the  amount  charged  by  the  con- 
tractors who  executed  the  works  for  "  main- 
taining the  same  in  good  condition,  regularly 
cleaning  out  the  gullies  and  channels,  and 
scavenging  the  road  and  paths  for  twelve 
months  after  the  surveyor's  certificate  of 
completion  free  of  all  expenses  to  the 
council.'* 

12.  It  was  contended  by  counsel  on  behalf 
of  the  Han  well  Urban  District  Council  that 
I  had  no  jurisdiction  to  entertain  any  of  the 
said  objections  so  raised  on  behalf  of  the 
said  F.  W.  Smith,  and,  further,  that  none  of 
the  said  objections,  even  if  I  had  jurisdiction 
to  entertain  them,  could  be  sustained  in 
point  of  law.  It  was,  however,  arranged 
that  I  should  hear  the  evidence  which  the 
parties  should  respectively  think  fit  to  place 
before  me  with  reference  to  the  said  points, 
and  should  state  my  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  court 
pursuant  to  s.  7  (b)  of  the  Arbitration  Act, 
1889,  both  parties  agreeing  to  abide  by  any 
order  the  court  should  think  fit  to  make 
with  regard  to  the  costs  of  the  special  case. 

13.  With  reference  to  objection  (a),  the 
following  facts,  which  were  proved  to  my 
satisfaction,  constitute  the  circumstances 
from  which  it  was  contended  I  was  bound 
in  point  of  law  to  hold  that  the  council 
were  satisfied  with  the  existing  surface  water 
sewer : 

(i.)  In  the  month  of  January,  1890,  before 
Shirley  Gardens  had  been  actually  laid  out. 
a  plan  of  the  proposed  road  was  submitted 
to  the  local  board  (the  predecessors  of  the 
said  council)  by  the  persons  proposing  to  lay 
out  the  same.  The  said  plan  indicated  that 
it  was  intended  to  lay  along  the  course  of 
the  said  road  a  soil  sewer  and  a  nine-inch 
surface  water  sewer. 

(il)  The  said  plan  was  approved  by  the 
local  board  on  January  6th,  1890. 

(iii.)  Shortly  after  the  approval  of  the 
said  ulan  Shirley  Gardens  was  laid  out,  and 
a  soil  sewer  and  a  nine-inch  surface  water 
sewer  were,  in  fact,  laid  in  it  along  the  lines 
shown  on  tne  said  plan. 

(iv.)  No  notice  of  completion  of  the  said 
work  was  ever  given  to  tne  said  council  or 
their  predecessors  as  required  by  their  bye- 
laws,  and  the  said  sewer  was  never,  in  fact 
passed  by  their  surveyor,  nor  did  the  council 
or  their  predecessors  ever  formally  express 
themselves  as  satisfied  with  the  said  sewer, 


68  J.  P.  496. 

although  they  did  not  express  any  dissatis- 
faction with  the  same.  Tne  present  surveyor 
of  the  council  was,  however,  certainly  aware 
of  its  existence  in  October,  1900,  and 
although  there  was  no  direct  evidence  on 
the  pomt,  I  drew  the  inference  that  he  and 
his  predecessors  must  have  been  aware  of 
its  existence  since  it  was  first  laid. 

(v.)  The  said  surface  water  sewer  was 
never,  in  fact,  properly  laid,  and  was  wholly 
useless. 

(vi)  It  was  the  intention  of  the  council 
that  all  houses  to  be  erected  in  the  said  road 
should  be  provided  with  a  separate  system 
for  soil  and  surface  water  drainage  respec- 
tively, and  that  the  siu-face  water  drains  of 
each  house  should  be  connected  with  a 
surface  water  sewer,  and  in  the  month  of 
October,  1900,  when  several  houses  in  the 
said  street  were  in  course  of  erection,  notices 
were  served  hy  the  council's  surveyor  on  the 
said  F.  W.  Smith,  as  the  person  erecting  the 
same,  calling  his  attention,  amongst  other 
things,  to  tne  fact  that  the  said  houses 
were  not  provided  with  separate  surface 
water  drains,  and  requiring  nim  to  provide 
them. 

(vii.)  In  or  about  the  month  of  November, 
1900,  the  said  surveyor  served  upon  the 
said  F.  W.  Smith  notices  in  respect  of  the 
eleven  other  houses  which  were  m  course  of 
erection  or  had  been  recently  erected  by  him 
in  the  said  street,  calling  nis  attention  to 
the  fact  that  the  surface  water  drains  of 
such  houses  had  been  connected  with  the 
soil  sewer  and  requiring  him  to  disconnect 
them  and  connect  with  the  surface  water 
sewer.  Such  last-mentioned  notices,  how- 
ever, had  not,  in  fact,  been  complied  with  at 
the  date  when  the  notices  under  s.  150  of  the 
Public  Health  Act  were  served. 

(viii.)  In  the  course  of  erecting  certain  of 
the  houses  in  the  said  road  the  said  F.  W. 
Smith  had  occasion  to  undermine  the  said 
surface  water  sewer  for  the  purpose  of  con- 
necting the  soil  drains  of  such  houses  with 
the  soil  sewer,  and  in  order  to  prevent  the 
said  sewer  from  collapsing  the  said  F.  W. 
Smith,  by  the  instructions  of  the  said 
surveyor,  placed  a  packing  of  concrete 
between  each  drain  and  the  surface  water 
sewer  at  the  point  where  the  drain  passed 
under  it. 

(ix.)  Upon  the  instructions  of  the  said 
council,  the  said  surveyor  in  the  year  1901 
prepared  (with  a  view  to  the  service  on  the 
owners  of  notices  to  make  up  the  said  road 
under  s.  150  of  the  said  Act)  plans,  sections, 
and  estimates  of  the  works  which  he  deemea 
necessary  to  be  carried  out  in  the  said  road. 
The  resolution  of  the  council  upon  which 
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the  said  surveyor  acted  Id  preparing  such 
plans  was  in  the  following  words :  "  That 
the  surveyor  be  instructed  to  prepare  the 
necessary  plans,  etc.,  for  the  mstking  up  of 
Shirley  Gardens  and  the  approach  thereto 
under  the  150th  section  of  the  Public  Health 
Act,  1875." 
(x.)  Amongst  the  works  included  in  the 

Clans,  sections  and  estimates  so  prepared 
y  the  said  surveyor  was  the  laymg  of  a 
new  surface  water  sewer.  The  said  plans, 
sections  and  estimates  were  laid  before  the 
council,  who  thereupon  passed  a  resolution 
whereby  they  authorised  the  service  of 
notices  under  the  said  section  requiring  the 
owners  to  execute  the  works  comprised  in 
the  saidplans,  sections  and  estimates. 

(xi.)  Tne  new  surface  water  sewer  which 
was  laid  by  the  council  waa  connected  with 
a  sewer  which  had  about  twelve  months 
previously  been  laid  in  the  Uxbridge  Road, 
whereas  the  old  one  discharged  into  a 
watercourse  running  along  the  Uxbridge 
Eoad.  The  new  sewer  was  also  laid  at  a 
greater  depth  than  the  old  sewer. 

14.  With  regard  to  objection  (d)  no  direct 
evidence  of  title  was  given  either  on  behalf 
of  the  council  or  on  behalf  of  the  said 
F.  W.  Smith  other  than  a  mere  denial  by 
the  said  F.  W.  Smith  that  he  was  the  owner. 
The  said  F.  W.  Smith,  however,  in  cross- 
examination,  stated  that  he  knew  who  the 
owner  was,  but  declined  to  give  his  name. 
He  also  admitted  that  the  houses  he  had 
erected  adjoining  Shirley  Gardens  had  been 
erected  under  a  building  lease  granted  to 
him  of  the  whole  building  estate,  which 
included  both  the  plots  referred  to,  that  he 
had  excavated  gravel  from  one  of  such 
plots,  and  used  the  gravel  in  making  up 
the  roadway  of  Shirley  Gardens,  and  that 
building  plans  which  were  produced  by  the 
council  and  put  in  had  been  submitted  by 
him  pursuant  to  the  council's  bvelaws,  upon 
whicn  plans  the  other  of  such  plots  was 
shown  as  included  in  the  garden  at  the  rear 
of  the  proposed  building.  If  I  had  juris- 
diction to  entertain  this  objection  at  all 
I  find  that  the  onus  of  proof  if  upon  the 
council  was  not  satisfied  by  them,  and  if 
upon  the  said  F.  W.  Smith,  was  not  satisfied 
by  him. 

15.  With  regard  to  obiection  (e),  the  con- 
tractor who  carried  out  the  works  contracted 
as  follows :  "The  whole  of  the  works  to  be 
maintained  in  good  condition,  the  gullies 
and  channels  regularly  cleaned  out,  and  the 
road  and  paths  scavenged  and  watered  by 
the  contractor  for  twelve  months  after  the 
surveyor's  certificate  of  completion  free  of 
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all  expense  to  the  council."  I  was.  however, 
satisfied  that  the  payments  made  by  the 
council  to  the  contractor  for  the  works 
executed  by  him  were  fair  and  reasonable 
charges  for  the  works  done  and  the  materials 
supplied,  and  that  all  the  quantities  of  the 
work  done  had  been  properly  measured 
up,  and  the  contractor  paid  upon  such 
quantities  only. 

16.  The  following  cases  were  cited  in 
argument  before  me :  Bayley  v.  Wilkinson 
(1864),  33  L.  J.  M.  C.  161 ;  Sandgate  Local 
Board  v.  Zccnc,  [1892]  1  Q.  B.  831 ;  56  J.  P. 
484  ;  B.  V.  Local  Government  Board  (1882X 
10  Q.  B.  D.  309 ;  47  J.  P.  228  ;  Wake  v. 
Sheffield  Corporation  (1883),  12  Q.  B.  D. 
142 ;  48  J.  r.  197 ;  Walthamstow  Local 
Board  v.  Stmnes,  [1891]]  2  Ch.  606 ;  Derly 
Corporation  v.  Grudgings^  [1894]  2  Q.  B. 
496 ;  Cawston  v.  Bromley  Urban  District 
Council  (1900),  64  J.  P.  760 ;  Homsey  Local 
Board  v.  Davis,  [1893]  1  Q.  B.  756  ;  57  J.  P. 
612  ;  Bonella  v.  Twickenham^  Local  Board 
(1887),  20  Q.  B.  D.  63  ;  52  J.  P.  356 ; 
Handsworih  District  Cotmcil  v.  Derrington, 
[1897]  2  Ch.  438 ;  61  J.  P.  518 ;  Hands- 
worth  Local  Board  v.  Taylor  (1893),  69  L.  T. 
798  ;  [1897]  2  Ch.  442  n,  etc.,  etc. 

17.  I  was  of  opinion  upon  the  cases  cited 
that  I  had  no  jurisdiction  to  entertain  any 
of  the  objections  set  out  in  paragraph  11  of 
this  case,  and  that  the  apportionment  made 
by  the  surveyor  of  the  Hanwell  Urban 
District  Council  ought  to  be  confirmed.  My 
award,  therefore,  subject  to  the  opinion  of 
the  court,  is  as  follows : 

Award. 

I  award  that  the  apportionment  made  by 
Sidney  W.  Barnes,  surveyor  to  the  Hanwell 
Urban  District  Council,  and  dated  Sep- 
tember 22nd,  1902,  be  confirmed,  and  I  do 
hereby  confirm  the  same.  And  I  declare 
that  there  is  due  from  the  owners  of  all 
the  premises  mentioned  in  the  document 
marked  D,  annexed  to  this  award,  the  total 
sum  of  £665  11«.  lOc?.,  which  sum  I  ap- 
portion among  the  owners  of  the^  said 
respective  premises  in  manner  shown  in  the 
said  document  marked  D.  And  I  further 
award  and  direct  that  the  said  F.  W.  Smith 
do  pay  to  the  Hanwell  Urban  District 
Council  their  costs  of  the  reference,  which 
I  assess  at  £31  4s.  lOd.  And,  further,  that 
the  said  F.  W.  Smith  do  bear  and  pay  the 
costs  of  this  my  award  (including  the  fees 
of  the  two  arbitrators  and  the  umpire! 
And  in  case  the  said  council  shall  pay  such 
last-mentioned  costs  in  the  first  instance, 
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I  award  and  direct  that  the  said  F.  W.  Smith 
do  forthwith  repay  to  the  said  council  the 
amoant  which  they  shall  so  pay. 

18.  I  was  also  of  oi)inion  that  if  I  had 
jurisdiction  to  entertain  any  of  the  said 
objections  set  out  in  para^ph  11  I  was 
entitled  to  entertain  oojection  (a)  and  ob- 
jection (b),  on  the  ground  that  they  were 
objections  which  "  go  to  the  jurisdiction  of 
the  local  authority  to  execute  the  works  in 
question  at  the  exjjenae  of  the  frontagers," 
but  that  I  had  no  jurisdiction  to  entertain 
objections  (c),  (d)  or  (e). 

19.  Assuming  that  I  was  entitled  to 
entertain  objections  (a)  and  (b),  but  not 
objections  (c),  (d)  or  (e),  I  was  of  opinion 
as  to  objection  (a)  that  in  the  circumstances 
set  out  in  paragraph  13  the  council  must  be 
taken  to  have  accepted  the  said  surface 
water  sewer,  and  that  they  were  therefore 
precluded  from  alleging  that  they  were  not 
satisfied  with  the  same.  I  accordingly  hold 
that  this  objection  has  been  sustained,  and 
if  this  view  is  correct  it  will  be  unnecessary 
to  deal  with  objection  (b),  which  relates  to 
part  only  of  the  said  surface  water  sewer. 
My  award,  therefore,  on  the  assumption 
that  I  had  jurisdiction  to  entertain  objec- 
tions (a)  and  (b)^  but  not  objections  {q\  (d) 
or  (e),  and  subject  to  the  opinion  of  tne 
court  is  as  follows  : 

Alternative  Award. 

I  award  and  declare  that  the  total  sum  to 
be  apportioned  under  s.  150  of  the  Public 
Health  Act,  1875,  among  the  owners  of 
premises  fronting,  adjoining  or  abutting  on 
Shirley  Gardens  is  £980  Os,  9cf.,  of  which  sum 
£586  6«.  Id.  is  the  total  amount  which  I 
iind  to  be  payable  by  the  owners  of  the 
premises  hereinafter  mentioned,  being  the 
premises  of  which  the  said  F.  W.  Smith  is 
alleged  by  the  Hanwell  Urban  District 
Council  to  be  the  owner,  and  I  apportion 
the  said  sum  of  £586  6s.  Id,  among  tne  said 
respective  premises  in  manner  following, 
that  is  to  say : 

And  I  do  further  award  and  declare  that 
the  Hanwell  Urban  District  Council  do  pay 
to  the  said  F.  W.  Smith  his  costs  of  the 
reference,  which  I  assess  at  £34  18«.  2d, 
And  further  that  the  said  Urban  District 
Council  do  bear  and  pay  the  costs  of  this 
my  award  (including  the  fees  of  the  two 
arbitrators  and  the  umpire).  And  in  case 
the  said  F.  W.  Smith  shall  pay  such  last- 
mentioned  costs  in  the  first  instance,   I 
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award  and  direct  that  the  said  council  do 
forthwith  repay  to  the  said  F.  W.  Smith  the 
amount  which  he  shall  so  pay. 

20.  If  it  should  be  held  that  in  the  cir- 
cumstances above  set  out,  oojection  (a) 
ought  not  to  be  sustained  in  point  of  law 
I  am  also  of  opinion  that  ol^ection  (b)  has 
not  been  sustained  either,  as  I  find  as  a  fact 
that  the  portion  of  the  said  surface  water 
sewer  in  the  Uxbridge  Road  served  Shirley 
Gardens  only  and  was  necessanr  for  the 
purpose  of  leading'  the  said  surface  water 
sewer  to  its  outfall. 

21.  Assuming  then  that  I  was  entitled  to 
entertain  objections  (a)  and  (b)  but  not 
objections  (c),  (d)  or  (e),  but  that  I  ought  to 
hold  that  objection  (a)  had  not  been  sas- 
tained,  then  my  award  set  out  in  paragraph 
17  hereof  will  stand.  And  (subject  to  tne 
opinion  of  the  court)  I  confirm  the  said 
award  accordingly. 

22.  The  questions  for  the  opinion  of  the 
court  are :  Whether  I  had  jurisdiction  to 
entertain  all  or  any,  and  which,  of  the  objec- 
tions set  out  in  paragraph  11  hereof,  and[if  so, 
whether  any  and  wnicn  of  such  objections 
ou^t  to  be  sustained  in  point  of  law. 

When  the  special  case  came  on  for  argu- 
ment, Channbll,  J.,  expressed  the  opinion 
that  he  could  not  give  any  decision  which 
would  be  useful  to  tne  parties  upon  the  case 
as  stated.  He  therefore  adjourned  the 
argument  for  the  parties  to  agree  upon 
further  questions.  The  following  additional 
questions  were  subsequently  submitted  to 
him. 

The  judge  shall  decide  whether  in  pro- 
ceedings to  recover  the  apportioned  amount 
of  expenses  from  the  owner  of  any  of  the 
premises  mentioned  in  the  document  marked 
D  annexed  to  the  arbitrator's  award,  the 
court  before  whom  such  proceedings  shall 
come  will  have  power  to  enforce  payment 
of  a  less  amount  than  a  frontage  proportion 
of  £665  11«.  lOc^.,  the  amount  specified  in 
the  arbitrator's  first  award  (without  preju- 
dice to  the  question  of  ownership)  viz.  {inter 
cUia)  a  frontage  proportion  of  £586  6«.  7d, 
the  amount  specific  in  the  arbitrator's 
alternative  award  (without  prejudice  to  the 
question  of  ownership).  The  judge  shall 
also  decide  whether  or  not,  on  the  facts, 
there  is  any  liability  upon  the  owners,  who- 
ever they  may  be,  in  respect  of  the  surface 
water  sewerage  works.  The  judge  to  have 
power,  in  case  of  need,  to  refer  to  the 
arbitrator  for  any  furtner  statement  of 
facts. 

By  the  Public  Health  Act,  1875,  s.  150 : 
"  Where  any  street  within  any  urban  district 
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(not  being  a  highway  repairable  by  the 
inhabitants  at  large)  or  the  carriageway 
footway  or  any  other  part  of  such  street  is 
not  sewered  levelled  paved  metalled 
flagged  channelled  and  made  good  or  is 
notlighted  to  the  satisfaction  of  the  urban 
authority,  such  authority  may,  by  notice 
addressed  to  the  respective  owners  or 
occupiers  of  the  premises  fronting  adjoin- 
ing or  abutting  on  such  parts  thereof  as 
may  reouire  to  be  sewered  levelled  paved 
metalled  flagged  or  channelled,  or  to  be 
lighted,  require  them  to  sewer  level  pave 
metal  flag  channel  or  make  good  or  to 
provide  proper  means  for  lighting  the 
same  witnin  a  time  to  be  si)ecified  in 
such  notice. 

"  If  such  notice  is  not  complied  with,  the 
urban  authority  may,  if  they  think  fit, 
execute  the  works  mentioned  or  referred  to 
therein  ;  and  may  recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default,  according 
to  the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by  the 
surveyor  of  the  urban  authority,  or  (in  case 
of  dispute^  by  arbitration  in  manner  pro- 
vided oy  tnis  Act.    .    .    ." 

Section  257  :  "  Where  any  local  authority 
have  incurred  expenses  for  the  repayment 
whereof  the  owner  of  the  premises  for  or  in 
respect  of  which  the  same  are  incurred  is 
made  liable  under  this  Act  or  by  any  agree- 
ment with  the  local  authority,  such  expenses 
may  be  recovered,  together  with  interest  at 
a  rate  not  exceeding  five  pounds  i)er  centum 
per  annum,  from  the  date  of  service  of  a 
demand  for  the  same  till  ^myment  thereof, 
from  any  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed  for 
which  such  expenses  have  been  incurred, 
and  until  recovery  of  such  expenses  ana 
interest  the  same  shall  be  a  charge  on  the 
premises  in  respect  of  which  they  were 
incurred.  In  all  summary  proceedings  by  a 
local  authority  for  the  recovery  of  expenses 
incurred  by  them  in  works  of  private  ira 
provement,  the  time  within  which  such  pro- 
ceedings may  be  taken  shall  be  reckoned 
from  tne  date  of  the  service  of  notice  of 
demand.  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of 
the  local  authority  as  payable  by  such  owner, 
such  ai)portionment  shall  be  binding  ana 
conclusive  on  such  owner,  unless  within 
three  months  from  service  of  notice  on  him 
by  the  local  authority  or  their  surveyor  of 
the  amount  settled  by  the  surveyor  to  be 
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due  from  such  owner,  he  shall  by  written 
notice  dispute  the  same.    .    .    ." 

Section  268 :  *'  Where  any  person  deems 
himself  aggrieved  by  the  decision  of  the 
local  authority  in  any  case  in  which  the 
local  authority  are  empowered  to  recover  in 
a  summary  manner  any  exj^nses  incurred 
by  them,  or  to  declare  such  expenses  to  be 
private  improvement  expenses,  he  may, 
within  twenty-one  days  after  notice  of  such 
decision,  address  a  memorial  to  the  Local 
Government  Board,  stating  the  grounds  of 
his  complaint,  and  shall  deliver  a  copy  there- 
of to  the  local  authority  ;  the  Local  Govern- 
ment Board  may  make  such  order  in  the 
matter  as  to  the  said  board  may  seem 
equitable,  and  the  order  so  made  shall 
be  binding  and  conclusive  on  all  par- 
ties.  .   .    r 

R.  Cunningham  Glen^  for  the  Hanwell 
Urban  District  Council. — The  arbitrator  had 
no  power  to  entertain  the  objections  set  out 
in  paragraph  1 1  of  the  special  case.  He  was 
in  the  same  position  and  had  no  greater 
jurisdiction  than  a  surveyor  has  under  s.  150 
of  the  Act,  and  therefore  his  only  function 
was  to  settle  what  proportion  of  the  total 
expenses  the  frontager  was  liable  to  pay. 
He  had  no  jurisdiction  to  deal  with  any 
other  ciuestion.  The  only  method  in  which 
objection  can  be  taken  to  the  work  proposed 
to  be  carried  out  by  the  local  authority^is  by 
appeal  to  the  Local  Government  Board 
under  s.  268  of  the  Act.  The  case  of 
Homsey  Local  Board  v.  Davis^  suprOy  was 
an  action  upon  an  award  to  recover  the 
amount  apportioned,  whereas  this  is  a  pro- 
ceeding to  ascertain  the  amount  to  be  sub- 
sequently recovered.  That  decision,  there- 
fore, is  not  an  authority  in  favour  of  the 
other  side.  With  reference  to  the  supple- 
mental questions,  proceedings  to  recover  the 
apportioned  expenses  would  have  to  be  taken 
before  justices  under  s.  257  of  the  Act,  and 
in  such  proceedings  the  iusticea  can  only 
entertain  an  objection  to  the  whole  amount; 
they  have  no  jurisdiction  to  entertain  an 
objection  as  to  part.  As  to  the  second  of 
such  questions,  the  facts  do  not  show  that 
the  local  authority  accepted  the  old  surface 
water  sewer ;  they  were  not  bound  to  decide 
finally  whether  or  not  they  would  accept  it 
until  the  whole  building  scheme  had  been 
completed  (Hornsey  Local  Board  v.  DaifU, 
supra),  and  that  time  had  not  arrived.  [He 
also  referred  to  Bayley  v.  Wilkinson,  supra; 
R.  V  Local  Government  Board,  supra; 
Wake  V.  Sheffield  Corporation,  supra  ;  and 
Waliham^stow  Local  Board  v.  Statne^^ 
8upra,'\ 
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E.  ./.  NatdreU,  for  F.  W.  Smith.— The 
facts  show  that  the  local  authority  had 
accepted  the  old  surface  water  sewer,  and 
they  had  no  right  to  include  the  cost  of  a 
new  sewer  in  the  amount  to  be  apportioned, 
nor  had  they  any  right  to  include  the  charge 
of  5  per  cent.  The  arbitrator  had  jjower  to 
entertain  those  objections,  and  his  jurisdic- 
tion was  not  limited  in  tne  way  suggested. 
In  proceedings  under  s.  257  to  recover  the 
amount  apportioned,  the  justices  have  power 
to  deal  witn  the  amount,  and  in  this  case  it 
would  be  open  to  them  to  say  which  of  the 
two  alternative  sums  awarded  by  the  arbi- 
trator was  payable  {Derby  Gorporationih  v. 
Grudgings,  supra).  There  is  a  right  to 
raise  the  question  of  amount  in  these  pro- 
ceedings. The  case  of  Homsey  Local 
Board  v.  Davisy  supra,  shows  that  the 
frontager  is  not  limited  to  an  appeal  to  the 
Local  Government  Board  under  s.  268  of 
the  Act.  [He  also  referred  to  Sandaate 
Local  Board  v.  Keene,  supra;  Cook  v. 
Ipswich  Local  Board  (1871),  4  L.  J.  M.  C. 
169:  Bccles  v.  Wirml  Rural  Sanitary 
Authority  (1886),  17  Q.  B.  D.  107  ;  50  J.  P. 
596 :  Midland  Rail,  Co,  v.  Waltwi  (1886), 

17  9.  B.  D.  30  ;  60  J.  P.  405;  and  Bcmella  v. 
Tvnckenham  Local  Board,  supra,'] 

Channell,  J.— My  view  about  the  ques- 
tion is  this,  that  there  is  enough  in  this 
special  case  to  show  that  the  council  had 
committed  themselves  to  this  surface  water 
sewer.  There  are  several  points  as  to  time, 
as  to  the  way  in  which  they  required  houses 
to  be  connected  with  it,  and  as  to  the  cement 
laid  under  it,  and  so  on,  which  provide  strong 
evidence  to  that  effect.  I  quite  follow  Mr. 
Cunningham  Glen*s  last  point,  that  there 
may  be  ca.ses  in  which  a  thing  is  done  for  a 
portion  of  an  estate,  and  that  the  time  when 
the  local  authority  are  to  make  up  their 
minds  finally,  the  time  spoken  of  in  the  case 
of  Homsey  Local  Board  y,  Davis,  supra, 
may  not  be  until  the  termination  of  all  the 
buildings  upon  the  estate ;  that  they  may 
postpone  their  decision  until  that  time.    It 

18  perfectly  possible  that  that  may  be  the 
case,  so  I  do  not  want  to  say  for  certain  in 
this  case  that  there  was  a  wrong  decision  by 
the  local  authority.  I  mean  a  wrong 
decision  when  they  came  to  the  conclusion 
that  they  would  include  in  the  lump  sum 
the  cost  of  a  new  surface  water  sewer.  But 
I  think  there  is  a  great  deal  of  ground, 
notwithstanding  this  point  about  the  build- 
ing estate  being  incomplete,  for  saying  that 
they  did  come  to  a  wrong  conclusion  in 
reference  to  that  matter,  namely,  the  con- 
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elusion  to  include  in  the  lump  sum  to  be 
apportioned  this  portion  of  the  expenses. 
Then  as  to  the  5  per  cent.  I  am  not  satis- 
fied that  they  were  justified  in  deciding  to 
order  that.  That  is  not  so  clear  as  the 
other  point.  I  merely  point  that  out ;  I  do 
not  give  any  hostile  d!ecision  upon  it ;  but, 
for  the  purpose  of  the  rest  of  the  case,  I  am 
willing  to  assume  that  the  local  authority 
did  come  to  a  wrong  decision  to  include  so 
much  of  the  expenses  as  related  to  re-making 
the  surface  water  sewer  and  to  include  the 
5  per  cent.  I  am  willing,  for  the  purposes 
of  the  argument,  to  assume  that  those  were 
wrong  decisions ;  but  then  they  were  wrong 
decisions  as  to  part  of  the  amount  in  a 
matter  in  regard  to  which  they  had  juris- 
diction to  impose  upon  the  defendant  and 
his  co-frontagers  some  liability.  Now  it 
seems  to  me  that  the  case  of  Wake  v. 
Sheffield  Corporation,  supra,  says  that, 
assuming  that  they  have  come  to  a  wrong  de- 
cision as  to  those  matters,  the  justices,  when 
required  to  enforce  the  proceedings,  cannot 
entertain  the  question.  If  the  objection 
went  to  a  total  want  of  jurisdiction  in  the 
local  authority  to  direct  the  works  to  be 
done  at  all,  then  the  justices  might  entertain 
it,  but  if,  instead  of  going  to  the  whole 
iurisdiction,  it  only  goes  to  a  part,  and  the 
local  authority  have  come  to  a  wrong 
decision  as  to  part,  that  decision,  although 
wrong,  being  within  their  jurisdiction,  the 
justices  have  no  power  to  disregard  it.  I  do 
not  find  anything  to  the  contrary  of  that  in 
any  of  the  cases.  In  Derby  Corporation  v. 
Grudgings,  supra,  Chaales,  J.,  seems  to 
distinctly  recognise  that  principle,  because 
he  emphasises  in  two  places  the  statement 
about  the  whole  of  the  work  being  carried 
out.  He  .says  ( [1894]  2  Q.  B.,  at  p.  504) : 
"  He  may  set  up  all  those  defences,  and,  as 
it  seems  to  me,  any  other  defence  which 
offers  an  answer  to  the  whole  of  his  legal 
liability.  But  here  he  cannot  say  he  has  a 
defence  as  to  the  whole  legal  liability  which 
is  sought  to  be  imposed  upon  him,  because 
he  is  admittedly  liable  m  respect  of  the 
footpath,  and  I  am  of  opinion  that  the 
question  in  this  case,  not  being  one  which 
goes  to  the  whole  of  his  liability,  becomes  a 
question  of  the  amount  of  his  liability  .  .  .'' 
and  so  on.  And  then  he  goes  on  to 
speak  about  the  amount  of  the  appor- 
tionment. That  seems  to  me  to  deal  with 
the  question  of  what  the  justices  can  do. 
Then,  as  to  the  question  of  what  the  sur- 
veyor or  the  arbitrator  appointed  in  reference 
to  the  apportionment  can  do  when  that  is 
disputed,  I  think  that  all  the  cases  which 
have  dealt  with  what  he  can  do  say  dis- 
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tinctly  that  all  he  can  do  is  to  divide  up  in 
the  proper  way  the  figure  which  is  given  to 
him,  and  upon  whicn  the  notice  is  given, 
and  which  the  local  authority  have  decided 
to  be  the  proper  amount ;  that  he  must  deal 
with  that  figure,  appjortioning  it  in  the  right 
way  among  the  parties,  if  necessary  measur- 
ing the  frontages  and  doing  that  kind  of 
thing.  He  can  deal  with  that  and  that 
only.  If  that  is  so,  then  upon  the  first  case 
that  was  submitted  to  me  it  is  evident  that, 
as  that  was  a  case  under  the  Arbitration 
Act,  the  judge,  deciding  under  the  Arbitra- 
tion Act,  is  simply  in  the  place  of  the 
arbitrator ;  he  can  only  decide  that  which 
the  arbitrator  can  decide.  Therefore,  if  the 
arbitrator  was  bound  by  this  gross  sum 
which  wa.s  given  to  him  as  the  sum  which 
the  local  authority  had  decided  to  be  the 
amount  which  the  works  had  cost,  then  the 
judge  under  the  Arbitration  Act  was  bound 
also.  Consequently  I  pointed  out  to  the 
parties  that  1  coiJd  not  decide  anything 
upon  the  special  case  which  would  be  useful 
to  them,  and  the  case  stood  over  in  order  that 
they  might,  if  possible,'give  me  a  wider  juris- 
diction. They  have  ^ven  me  a  wider  juris- 
diction bv  the  questions  they  have  agreed 
upon.  The  first  question  deals  with  the 
court  before  which  such  questions  should 
come.  That  is  the  justices,  and  I  have  now 
got,  not  the  powers  of  an  arbitrator  under 
a  special  case,  but  the  powers  of  the  justices ; 
but  it  seems  to  me  tnat,  according  to  the 
case  of  Wake  v.  Sheffield  Corporation^  supra, 
the  justices'  hands  are  as  much  tied  as  mine 
were  before.  They  would  be  limited,  and  1 
am  limited,  in  this  way,  that,  although  they 
mi^ht  be  of  opinion  that  the  local  authority 
had  come  to  a  wrong  decision,  yet,  if  that 
wrong  decision  went  to  a  part  of  the  amount 
apportioned  and  not  to  the  whole,  they 
could  not  question  it.  [Mr.  Naldrett :  Your 
lordship  has  the  word  "  whether "—"  the 
judge  shall  decide  whether  in  proceedings 
to  recover  .  .  ."]  Does  that  make  any 
difference  1 —  "  Whether  in  proceedings  to 
recover  any  portion  of  the  amount  the 
court  before  whom  such  proceedings  shall 
come  shall  have  power  to  enforce  payment 
of  a  less  amount  than  £665."  As  1  pointed 
out^  that  is  not  so  strong  as  if  vou  had  said, 
"  Tney  would  be  entitled  to  enforce  payment 
of  that  amount."  It  is  not  so  strong  as  that, 
and  it  seems  to  me  that  when  I  am  put  in 
the  position  of  the  justices  I  am  in  no  better 
position  than  they  would  be.  The  second 
guestion  is  a  little  more  difiicult.  "The 
judge  shall  decide  whether  on  the  facts  there 
18  any  liability  on  the  owners,  whoever  they 
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may  be,  in  respect  of  the  surface  water 
sewerage  works.  As  to  that  there  is  un- 
doubtedly a  difficulty.  It  depends  upon 
what  is  meant  by  "on  the  facts."  It  it 
means  on  the  facts  that  there  has  been  a 
decision  of  the  local  authority  that  the 
£1,112  is  the  sum  to  be  apportioned  and 
that  there  has  been  an  arbitrator  appointed, 
and  that  I  am  to  decide  it  as  if  the  aroitrator 
had  divided  the  figures  for  the  benefit  of  the 
parties  to  see  if  they  could  make  any  use  of 
it,  and  had  stated  the  case  to  see  if  he  had 
jurisdiction  to  deal  with  the  facts,  including 
the  fact  that  the  local  authority  had  come 
to  an  erroneous  decision,  and  there  had  been 
no  appeal  to  the  Local  Government  Board, 
and  there  was  liabilit^r  not  because  the  local 
authority  were  not  satisfied  with  the  surface 
water  sewer,  but  because  there  was  nothing 
in  these  proceedings  which  would  enable 
their  decision  to  be  questioned,  I  quite 
understand  it.  But  if,  on  the  other  hand, 
it  means  that  I  am  to  be  put  in  the  ix)sition 
of  the  Local  Government  Board,  then  I 
should  have  to  try  it  finally  and  come  to  a 
decision  upon  a  point  which  I  have  already 
said  I  will  not  finally  decide,  but  as  to  whicn 
my  opinion  is,  on  the  whole,  that  it  would 
turn  out  the  owners  were  not  liable.  Then 
I  should  have  to  consider  Mr.  Cunningham 
Glen^s  final  point,  namely,  that  the  time 
never  came,  and  as  to  whether  there  was  a 
building  scneme,  and  so  on.  I  express  no 
opinion  upon  that,  because  it  seems  to  me, 
upon  the  whole  of  the  case,  that  I  have  no 
power  to  deal  with  it  at  all.  There  remains 
the  case  of  Homsey  Local  Board  v.  Davis, 
supra.  That  was  a  case  in  which  an  action 
was  brought  upon  an  award.  I  was  at  first 
inclined  to  think  it  must  have  been  an 
a^ard  upon  disputes  at  common  law  be- 
tween parties  because  there  was  no  point 
raised  about  jurisdiction.  But  at  that  time 
it  had  not  been  disputed  that  you  could 
only  enforce  an  award  of  this  kind  in  the 
special  way  provided,  and  at  the  trial 
Mathew,  J.  (as  he  then  was),  seems  to  have 
thought  wiat  as  the  county  court  had  juris- 
diction as  to  certain  amounts  it  followed 
that  the  High  Court  had  jurisdiction  in 
re^rd  to  other  amounts.  That  is  a  dictum 
which  does  not  seem  to  have  been  followed ; 
in  fact,  there  have  been  decisions  to  the 
contrary.  That  being  so,  when  the  case  of 
Uomsey  Local  Board  v.  Davis,  supra,  came 
on,  everyone  took  it  for  granted  that  the 
action  might  be  brought  in  the  High  Court, 
and  that  tnere  the  whole  question  might  be 
raised.  The  whole  question  was  gone  into 
and  no  objection  was  made.  Why  the 
plaintiffs  started  the  action  I  do  not  pretend 
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to  know.  I  think  it  is  very  obvious  why 
the  counsel  for  the  defendants  did  not  take 
an  objection  to  it,  and  that  \&  because  it  was 
the  most  favourable  thing  for  them.  They 
got  before  a  judge,  and  not  only  that,  but 
Before  a  spnecial  jury ;  and  the  special  jury 
said  that  if  a  man  had  made  a  sewer  and 
paid  for  it  it  was  rather  hard  to  make  him 
pay  a  second  time,  and  the  learned  judge 
gave  judgment  in  his  favour.  The  Court  of 
Appeal  supported  the  learned  judge.  It 
seems  to  me  that  I  am  tied  by  that  decision, 
and,  even  if  that  is  the  case,  that  the  local 
authority  have  lost  their  opportunity  of 
objecting  to  this  surface  water  sewer,  yet  it 
is  only  part  of  the  matter,  and  the  decisions 
are  that  as  the  local  authority  has  decided 
upon  that  sum  there  is  no  power  either  in 
the  justices  or  in  an  arbitrator  to  go  behind 
it;  and  therefore  the  matter  must  stand. 
The  only  tribunal  which  can  deal  with  it  is 
the  Local  Government  Board,  and  the  local 
authority  here  have  from  the  first  pointed 
out  that  that  was  the  proper  authority  to 
apply  to.  I  am  afraid  tne  respondent  here, 
Mr.  Smith,  has  been  misled  by  the  dvoia 
which  are  to  be  found  in  the  cases  as  to 
what  possibly  might  have  been  done  if  that 
had  been  before  the  court  which  was  not 
before  it  Those  are  observations  which  I 
think  all  the  cases  show  are  mere  dicUi^  and 
are  not  correct,  and  they  have  led  the  Mr. 
Smith  into  taking  a  proceeding  which,  even 
if  he  is  right,  does  not  effectively  raise  the 
point.  Therefore  there  must  be  judgment 
against  him  on  the  special  case,  both  as  it 
stood  originally  and  &s  amended. 


Solicitor  for  the  district  council :   P.  J. 
Dennis. 
Solicitor  for  F.  W.  Smith  :  A.  H.  Procter. 
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Jvly  1,  4,  1904. 

(Before  Lord  Alveestone,  C.J.,  and 
Kennedy,  J.) 

POLLEY  v.  FORDHAM  (No.  2). 

Justices—  Action  against  justice— Wrongful 
distress — Excess  of  jurisdiction  shown 
on  summons — Allegation  of  malice  and 
want  of  reasonable  and  probable  cause — 
Justices  Protection  Act,  1848  (11  & 
12  Vict.  c.  44),  ss.  1,  2. 

A  9um?nons  was  taken  out  against  the  appel- 
lant for  unlawfully  neglecting  to  cause 
his  child  to  he  vaccinated^  within  six 
months  after  its  birth^  contrary  to  the 
provisions  of  the  Vaccination  Acts.  As 
the  date  of  the  child^s  birth  toas  given  on 
the  summons  as  April  19^,  1901,  and 
the  summons  uhm  dated  February  Zrd^ 
1903,  it  appeared  on  the  face  of  the 
su/mmons  that  the  child  vkls  then  more 
than  eighteen  months  old.  By  s.W  of 
the  Vaccination  Acty  1871,  the  informa- 
tion or  complaint  must  be  laid  within 
twelve  months  of  the  aJfove-mentioned 
offence,  and  the  offence  is  only  complete  at 
the  expiration  of  six  months  froTti  birth. 
See  Vaccination  Act,  1898,  s.  1  (1),  and 
Langridge  v.  Hobbs,  [1901]  I  K.  B.  497. 
The  respondent,  a  metropolitan  police 
magistrate^  convicted  the  appellcmt,  and 
the  fine  then  imposed  not  having  been 
paid,  is^ed  a  warrant  of  distress,  which 
vHis  levied  on  the  goods  of  the  appellant. 
The  conviction  vkls  subsequently  quashed 
by  the  High  Court,  and  the  appellant 
brought  an  action  in  the  county  court 
against  the  respondent  for  vrrongful 
distress.  Evidence  was  given  that  i/ie 
clerk  on  the  hearing  of  the  c/iarge  /uid 
said  to  the  appellant:  Have  you  had 
your  children  voAxinxited  according 
to  law?  and  that  the  appellant  had 
answered^-No.  The  county  court 
judge  left  three  questions  to  the  jury : 
(1)  Was  the  want  of  jurisdiction 
brought  to  the  notice  of  the  respondent 
at  the  hearing  of  the  summons? 
Answer.— No.  (2)  Was  the  age  of  the 
children  apart  from  its  beino  on  the 
summons  at  any  time  brought  to  the 
notice  of  the  respondent?  Answer. 
—No.       (3)    What   davuige   did   the 
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appellant  suffer  by  the  issue  of  the  war- 
rant ?  Answer. — Nominal  damages 
£10.  On  these  findings  Judffment  teas 
entered  for  the  respondent. 

Held  on  apj^eal  that  questions  1  and  2  were 
not  material.  The  action  was  one  of 
trespass^  and  no  allegation  of  malice  or 
want  of  reasonable  and  probaMe  cause 
was  necessary  by  reason  of  s.  2  of  the 
Justices  Protection  Acty  1848,  as  the 
respondent  had  a^ted  in  excess  of  his 
jurisdiction,  and  that  fact  appeared  on 
the  face  of  the  summons.  The  appellan  t 
could  not  be  taken  to  have  pleaded  guilty. 
Judgment  would  therefore  be  entered  for 
the  appellant  for  £10,  as  he  elected  that 
coarse  in  preference  to  a  new  trial. 

Appeal  by  the  plaintiff  from  the  judgment 
of  a  count}'  court  judge  in  an  action  with  a 
jury,  against  a  metropolitan  police  magis- 
trate for  damages  for  \^Tongful  distress. 

On  February  3rd,  1903^  a  complaint  was 
niade  by  an  officer  appointed  by  the  guar- 
dians of  the  Hackney  Union,  to  enforce  the 
provisions  of  the  Vaccination  Acts  in  the 
said  union,  for  that  the  appellant  "  being 
the  parent  of  a  certain  chila  named  Hilda 
Elizabeth  Polley,  residing  in  the  said  union, 
born  on  or  about  the  nineteenth  day  of 
April,  1901,  did  unlawfully  neglect  and  has 
ever  since  neglected  to  cause  the  said  child  to 
be  vaccinated  by  some  medical  practitioner 
within  six  months  after  the  birth  of  the 
said  child,  contrary  to  the  provisions  of  the 
Vaccination  Acts,"  and  the  appellant  was 
commanded  by  a  summons,  setting  out  the 
above-mentioned  terms  of  the  complaint,  to 
appear  before  the  respondent,  a  metropolitan 
police  magistrate,  on  February  11th,  1903,  to 
answer  to  the  said  complaint  and  to  be 
further  dealt  with  according  to  law. 

A  second  summons  was  taken  out  against 
the  appellant  in  the  same  terms  for  the 
same  offence  in  respect  of  the  twin  brother 
of  the  aforesaid  child. 

The  appellant  was  convicted  by  the 
respondent  on  both  summonses  and  fined 
20s.  and  costs  in  each  case,  in  default  the 
sums  due  under  the  adjudication  to  be 
levied  by  distress  and  sale  of  the  appellant's 
goods.  Payment  was  not  made,  and  on 
April  11th,  1903,  distress  warrants  were 
issued  by  the  respondent  against  the  appel- 
lant's goods.  A  levy  was  mi^e  on  April  16th, 
1903,  and  the  bailiff  was  paid  out  under 
protest  on  April  29th,  1903.  On  July  8th, 
1903,  the  alxjve- mentioned  convictions  were 
quashed  by  the  High  Court,  on  the  gi'ound 
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that  the  summonses  had  not  been  taken  out 
in  time,  the  twin  children  being  more  than 
eighteen  months  old  before  the  making  of 
the  complaint  and  issue  of  the  summonses. 
By  s.  11  of  the  Vaccination  Act,  1871,  the 
information  or  complaint  must  be  laid  with- 
in twelve  months  of  the  offence,  and  the 
offence  is  only  complete  at  the  expiration  of 
six  months  from  oirth.  See  Vaccination 
Act,  1898,  8.  1  (1)  and  Langridge  v.  Hobbsj 
[1901]  1  K.  B.  497. 

Thereupon  an  action  was  brought  on 
August  26th,  1903,  by  the  appellant  against 
the  respondent  to  recover  damages  for  the 
issuing  of  the  warrants  of  distress  levied 
pursuant  to  the  convictions  which  had  been 
subsequently  quashed.  The  county  court 
judge  non-suited  the  plaintiff  on  the  ground 
that  the  action  was  out  of  time,  holding  that 
"the  act  complained  of"  in  the  terms  of 
s.  1  (a)  of  the  rublic  Authorities  Protection 
Act^  1893,  from  which  the  six  months  period 
of  limitation  ran  was  the  conviction  and 
not  the  levy  of  the  distress.  On  appeal  to 
the  High  Court,  the  action  was  sent  back  to 
the  county  court  judge  to  trjr  as  the  action 
was  in  time,  "  the  act  complained  of  "  being 
the  wrongful  levy  and  not  the  conviction. 
See  Polley  v.  Fordham,  [1904]  2  K.  B.  346  ; 
68  J.  P.  321.  At  the  rehearing,  evidence  was 
given  that  the  chief  clerk  addressed  the 
appellant  when  before  the  respondent  on 
February  11th,  1903,  as  follows  :  Have  you 
had  your  children  vaccinated  according  to 
law,  and  that  the  appellant  answered— No. 
The  county  court  judge  put  the  following 
guf^stions  to  the  jury :  (1)  Was  the  want  of 
jurisdiction  brought  to  the  notice  of  the 
respondent  at  the  hearing  of  the  summons 
on  February  11th,  19031  Answer.— No. 
(2)  Was  the  age  of  the  children,  apart  from 
its  being  on  the  summons,  at  any  time 
brought  to  the  notice  of  the  respondent  1 
Answer.— No.  (3)  What  damage  did  the 
appellant  suffer  by  the  issuing  of  the  war- 
rant on  or  about  April  1 7th,  1903  ?  Answer. 
—Nominal  damages  £10.  On  these  findings 
judgment  was  entered  for  the  respondent 
with  the  costs  of  both  trials.  The  appellant 
appealed  on  the  ground  that  the  judge  was 
wrong  in  point  of  law  in  directing  the  jury 
that  it  was  a  question  for  them  to  consider, 
in  determining  their  verdict,  whether  for 
plaintiff  or  defendant,  if  the  want  of  juris- 
diction of  the  defendant  was  brought  to  the 
notice  of  the  defendant  at  the  hearing  of 
the  summons  on  February  11th,  1903,  and 
whether  the  age  of  the  children,  apart  from 
its  being  on  the  summons  was  at  any  time 
brought  to  the  notice  of  the  defendant,  and 
that  the  damages  awarded  by  the  jury  in 
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the  event  of  judgment  being  entered  for  the 
plaintiff  were  grossly  inadequate. 

By  8.  1  of  the  Justices  Protection  Act, 
1848,  it  is  provided  that :  "  Every  action 
hereafter  to  be  brought  against  any  justice 
of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice,  with 
i*espect  to  any  matter  within  his  jurisdiction 
as  such  justice,  shall  be  an  action  on  the 
case  as  for  a  tort ;  and  in  the  declaration  it 
shall  be  expressly  alleged  that  such  act  was 
done  maliciously,  and  without  reasonable 
and  probable  cause ;  and  if  at  the  trial  of 
any  such  action,  upon  the  general  issue 
being  pleaded,  the  plaintiff  shall  fail  to 
prove  such  allegation,  he  shall  be  non-suit, 
or  a  verdict  shall  be  given  for  the 
defendant." 

By  s.  2  it  is  enacted  that  *'  For  any  act 
done  by  a  justice  of  the  peace,  in  a  matter 
of  which  by  law  he  has  not  jurisdiction  or 
in  which  he  shall  have  exceeded  his  juris- 
diction, any  person  injured  thereby,  or  by 
any  act  done  under  any  conviction  or  order 
made  or  warrant  issued  by  such  justice  in 
any  such  matter,  may  maintain  an  action 
against  such  justice  in  the  same  form  and  in 
the  same  case  as  he  might  have  done  before 
the  passing  of  this  Act,  without  making  any 
allegation  in  his  declaration  that  the  act 
complained  of  \vas  done  maliciously,  and 
without   reasonable  and  probable    cause ; 

n 

G,  C.  Kingsburpy  for  the  appellant. — The 
learned  county  court  judge  ought  not  to 
have  put  the  first  two  questions  to  the  jury 
or  to  have  entered  judgment  for  the 
defendant.  The  respondent  acted  in  excess 
of  his  jurisdiction,  as  appeared  from  the 
summons  of  February  11th,  1903.  There- 
fore by  8.  2  of  the  Jiustices  Protection  Act, 
1848,  8upraj  no  proof  of  malice  or  want  of 
reasonable  and  piobable  cause  was  neces- 
sary to  support  the  action,  which  was  one 
of  trespass.  I  ask  the  court  to  allow  the 
appeal  and  to  award  my  client  further 
damages  than  the  damages  found  by  the 
jury  in  the  alternative,  namely,  £10.  The 
court  has  power  to  do  this.  See  Church- 
ward V.  Johnson  (1890),  54  J.  P.  326;' 
Millar  v.  Toulmin,  (1886)  17  Q.  B.  D.  603. 
[The  learned  counsel  referred  to  the  sum- 
ming up  of  the  learned  county  court  judge 
and  argued  that  he  had  misdirected  the 
jury  as  to  the  principles  applicable  to  the 
assessment  of  damages.] 

G,  S.  Robertson^  for  the  respondent. — The 
respondent  did  not  know  he  was  acting  in 
excess  of  his  jurisdiction.  The  summons  of 
February  3rd,  1903,  was  not  bad  upon  the 
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face  of  it.  It  is  true  that  the  date  of  the 
child's  birth  was  shown  therein  to  be 
April  19th,  1901,  and  that  by  s.  11  of  the 
Vaccination  Act,  1871,  "Any complaint  may 
be  made  and  any  information  laid  for  an 
offence  under  the  Vaccination  Acts,  1867 
and  1871,  at  any  time  not  exceeding  twelve 
months  from  the  time  when  the  matter  of 
such  complaint  or  information  arose  and 
not  subsequently."  The  offence  is  complete 
at  the  end  of  six  months.  See  s.  1  of  the 
Vaccination  Act,  1898,  amending  s.  16  of  the 
Vaccination  Act,  1867,  and  Langridge  v. 
Hobbs,  [1901]  1  K.  B.  497.  The  time  for 
makinff  a  complaint  might  therefore  have 
expired  on  October  19th,  1902.  But  by 
s.  18  of  the  Act  of  1867,  "If  any  public 
vaccinator  or  medical  practitioner  shall  bo 
of  opinion  that  the  child  is  not  in  a  fit  and 

E roper  state  to  be  successfully  vaccinated, 
e  shall  forthwith  deliver  to  the  parent  or 
other  person  having  the  custody  of  such 
child  a  certificate  .  .  .  that  the  child  is 
then  in  a  state  unfit  for  successful  vaccina- 
tion, which  certificate  shall  remain  in  force 
for  two  months,  and  shall  be  renewable  for 
successive  {)eriods  of  two  months  until  a 
public  vaccinator  or  medical  practitioner 
shall  deem  the  child  to  be  in  a  fit  state  for 
successful  vaccination,  when  the  child  shall, 
i^ith  all  rea.sonable  dispatch  be  vaccinated. 
.  .  ."  There  might,  therefore,  have  been 
a  series  of  three  two  monthly  certificates,  in 
which  case  the  summons  would  have  been 
in  time.  Further  s.  1  (4)  of  the  Vaccination 
Act,  1898,  provides  that :  "  The  public 
vaccinator  shall  not  vaccinate  a  child,  if,  in 
his  opinion,  the  condition  of  the  house  in 
which  it  resides  is  such,  or  there  is  or  has 
been  such  a  recent  prevalence  of  infectious 
disease  in  the  district,  that  it  cannot  be 
safely  vaccinated,  and  in  that  case  shall 
give  a  certificate  under  section  18  of  the 
Vaccination  Act  of  1867,  of  postponement  of 
vaccination.  .  .  ."  Under  s.  18  or  under 
s.  1  (4X  the  vaccination  of  Hilda  Polley 
might  have  been  postponed,  and  the  sum- 
mons dated  February  3rd,  1903,  have  been 
in  time  on  the  face  of  it.  Wills,  J.,  in 
Langridge  v.  Hobbs^  supra^  which  decided 
that  a  summons  will  not  lie  more  than 
eighteen  months  after  birth,  although  notice 
requiring  vaccination  may  have  been  served 
by  the  vaccination  officer  more  than  six 
months  from  the  birth,  excludes  the  case 
where  the  time  of  six  months  has  been 
extended  by  referring  to  Sched.  4,  para- 
graph 6  (d)  of  the  Vaccination  Order,  1898. 
See  also  s.  34  of  the  Vaccination  Act,  1867. 
CooKBURN,  C.J.,  in  Allen  v.  Worthy  (1870), 
L.  R.  5  Q.  B.  169  ;  34  J.  P.  263,  referring  to 
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certificates  of  postponement  said :  "  If  no 
such  certificate  is  given  or  if  the  time 
mentioned  in  the  certificate  has  expired  and 
the  child  is  not  vaccinated,  the  offence  is 
complete  under  s.  29."  The  twelve  months 
time,  therefore,  begins  to  run  from  the  ter- 
mination of  the  time  under  the  certificate  of 
postponement.  That  case  is  still  law  on 
that  point.  See  Knight  v.  HaZliwdl  (1874), 
L.  R.  9  Q.  B.  412 ;  38  J.  P.  470.  [Lord  Alver- 
STONE,  C.J. — But  the  summons  S]3ecifies  six 
months.]  Yes,  following  the  sections  relat- 
ing to  the  offence.  LLord  Alverstone, 
C.J. — You  are  contending  that  this  sum- 
mons should  be  taken  to  be  a  summons  for 
the  child  not  having  been  vaccinated  within 
twelve  months.  Can  you  say  that  the 
magistrate  is  justified  in  putting  upon  the 
defendant  and  not  upon  the  prosecution 
the  obligation  of  producing  such  certifi- 
ficatesl]  Section  39  (2)  of  the  Summary 
Jurisdiction  Act,  1879,  provides  that  : 
"Any  exception,  exemption, proviso,  excuse, 
or  qualification,  whether  it  does  or  does  not 
accompany  in  the  same  section  the  descrip- 
tion of  the  offence  in  the  Act,  order,  bye- 
law,  regulation,  or  other  document  creatmg 
the  offence,  may  be  proved  by  the  defendant, 
but  need  not  oe  specified  or  negatived  in 
the  information  or  complaint,  and,  if  so 
specified  or  negatived,  no  proof  in  relation 
to  the  matter  so  specified  or  negatived  shall 
be  required  on  thepart  of  the  informant 
or  complainant."  There  was,  therefore,  no 
obligation  on  the  prosecution  to  specify  any 
exemption  certificate  in  the  summons.  It 
was  quite  conceivable  on  the  face  of  the 
summons  that  the  magistrate  had  jurisdic- 
tion. The  appellant  should  have  pointed 
out  the  want  of  jurisdiction  to  the  respon- 
dent [Kennedy,  J.— The  evidence  in  the 
county  court  was  that  the  respondent  did 
not  look  at  the  summons.]  It  has  been 
decided  that  "  where  means  of  knowledge, 
as  distin^ished  from  knowled^  actual  or 
imputed  is  relied  upon  to  sustain  an  action 

r'nst  a  justice  of  the  peace,  acting  judici- 
^ ,  for  any  act  done  without  jurisdiction, 
the  action  will  lie  only  when  he  has  acted 
maliciously  and   without   reasonable   and 

firobable  cause."  See  Johnston  v.  Meldon 
1891),  30  L.  R.  Ir.  15,  and  the  cases  therein 
mentioned,  especially  Pease  v.  ChayUyr 
(1863),  3  B.  &  S.  620 ;  27  J.  P.  309,  and 
Colder  v.  Halkett{\fi,Z^\  3  Moo.  P.  C.  C.  28. 
Sections  1,  2  of  the  Irish  Justices  Pro- 
tection Act  (12  Vict.  c.  16)  are  word  for 
word  the  same  as  s.  1,  2,  suprdj  of  the 
Justices  Protection  Act,  1848,  of  this 
country.  [Lord  Alverstone,  C.J.— Would 
the  term  "means  of  knowledge''  include  a 
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summons  which  on  the  face  of  it  was  bad, 
assuming  you  are  wrong  upon  the  first 
point  ?]  Yes,  if  as  here  tne  magistrate  did 
not  in  fact  see  it.  The  action,  therefore, 
against  the  respondent  would  ojily  lie  on 
proof  of  malice  and  want  of  reasonable  and 
probable  cause.  This  is  not  a  case  under 
8.  2,  but  under  s.  1  of  the  Justices  Protec- 
tion Act,  1848.  Section  2  deals  only  with 
those  cases  where  the  justice  has  acted  as  a 
mere  private  individual  and  not  as  a  iustice 
of  the  peace  at  all.  See  Ratt  v.  Parleinton 
(1851),  15  J.  P.  366  ;  20  L.  J.  M.  C.  208,  where 
Jervis,  C.  J.,  said  (see  p.  212)  :  "  If  necessary 
the  court  might  perhaps  draw  a  distinction 
between  ss.  1  and  2  of  the  11  <k  12  Vict, 
c.  44.  But  it  is  not  necessary.  Were  it  so 
I  confess  I  should  be  inclinea  to  think  that 
^exceeding  his  jurisdiction'  in  s.  2  means 
assuming  to  do  something  which  the  Act 
under  which  he  is  proceeding  could  by  no 
pos.sibility  justify  as  in  the  case  in  the 
Queen's  Bench  of  Leary  v.  Pattrtek  (1850), 
15  Q.  B.  266,  where  there  could  have  been 
no  authority  to  issue  a  distress  for  costd,  not 
adjudged  by  a  conviction,  or  as  was  the  case 
in  BarUm  v.  Bricknell  (1860),  13  Q.  B.  393, 
in  which  case  there  was  no  power  to  order 
the  plaintiff  to  be  put  in  the  stocks.  But  I 
abstain  from  pronouncing  any  opinion  upon 
this  point."    See  also  Ptie  v.  Carter  (1826), 

3  Bing.  78 ;  KendaU  v.  WUkinwn  (1866), 

4  E.  &  B.  680 ;  19  J.  P.  467 ;  Burley  v.  Bethune 
(1814),  6  Taunt  580;  Fawcett  v.  Fowlts 
(1827),  7  B.  &  C.  394.  Further,  in  this  case 
the  appellant  virtually  pleaded  guilty  to  the 
charge  on  February  11th.  1903,  when  he 
said,  in  answer  to  the  clerk's  question,  that 
he  had  not  had  his  children  vaccinated 
according  to  law.  On  this  ground  no  action 
could  lie  against  the  respondent.  [Lord 
Alverstone,  C.J.— We  need  not  trouble 
you  Mr.  Kingsbury,  Would  your  client 
prefer  a  new  trial  or  judgment  for  £10  ? 
We  shall  not  re-assess  the  (uimages  here.] 

G,  C.  Kingsbury.— My  client  would  prefer 
judgment  for  £10. 

Lord  Alverstone,  C.J.— In  this  case  an 
appeal  has  been  brought  against  a  judgment 
entered  for  the  defendant  by  the  learned 
county  court  judge  upon  the  answers  of  a 
jury  to  three  questions.  The  action  was 
brought  against  Mr.  Fordham,  a  metropolitan 

Eolice  court  magistrate,  in  trespass  because 
e  had  issued  a  distress  warrant  in  a  case  in 
which  we  held  the  conviction  must  be 
quashed,  or  rather  in  which  the  parties  did 
not  contend  when  the  case  came  up  before 
us,  that  the  conviction  could  be  supported. 
The  summons,  on  the  face  of  it,  was  a 
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summons  for  not  vaccinating  a  child  within 
six  months  of  its  birth.  The  date  of  the 
birth  appeared  upon  the  summons,  and  the 
expiration  of  the  six  months  could  be  calcu- 
lated from  that,  and  the  twelve  months 
within  which  proceeding  must  be  t£^en 
also  appear  to  have  expired  some  four  or 
five  months  before  the  issue  of  the  summons. 
The  learned  county  court  judge  asked  the 
jury  three  questions:  Was  the  want  of 
jurisdiction  brought  to  the  notice  of  the 
defendant,  Mr.  Fordham,  at  the  hearing  of 
the  summons  on  February  11th,  19037  to 
which  the  jury  answered— No ;  and  Was 
the  age  of  the  children  apart  from  its  being 
on  the  summons  at  any  time  brought  to  the 
notice  of  the  defendant  ?  to  which  the  jury 
answered—No ;  and  What  damage  did  the 
plaintiff  suffer  by  the  issue  of  the  distress 
warrant  on  or  about  April  17th,  1903?  to 
which  the  junr  answered— Nominal  damages 
£10.  Now  if  the  case  had  been  one  which 
depended  upon  reasonable  and  probable 
cause,  or   depended    upon  the  magistrate 

'  having  acted  malicious!]^  or  carelessly  or 
negligently,  those  questions  might  be  of 
considerable  importance,  but  having  listened 
to  Mr.  Robertson* s  most  ^.ble  argument  upon 
the  question  of  the  authorities  which  bear 
upon  this  case,  they  do  not  seem  to  me  to  be 
applicable  to  a  case  brought  under  s.  2— to 
an  action  brought  which  is,  so  to  speak, 
within  8.  2.  The  first  section  of  the  Act  is 
that  "  Every  action  hereafter  to  be  brought 
against  any  justice  of  the  peace  for  any  act 
done  by  him  in  the  execution  of  his  duty  as 
such  justice,  with  respect  to  an^r  matter 
within  his  jurisdiction  as  such  justice,  shall 
be  an  action  on  the  case  as  for  a  tort ;  and  in 
the  declaration  it  shall  be  expressly  allied 
that  such  act  was  done  maliciously,  and  with- 
out reasonable  and  probable  cause  .  .  ." 
Then  s.  2  provides  that  "  For  any  act  done 
by  a  justice  of  the  peace  in  a  matter  of 
wnich  oy  law  he  has  not  jurisdiction,  or  in 
which  he  shall  have  exceeded  his  jurisdic- 
tion, any  person  injured  thereby,  or  by  any 
act  done  under  any  conviction  or  order  made 
or  warrant  issued  by  such  justice  in  any 
such  matter,  may  maintain  an  action  against 
such  justice  in  the  same  form,  and  in 
the  same  case  as  he  might  have  done  before 
the  passing  of  this  Act,  without  making  any 
allegation  in  his  declaration  that  the  act 
complained  of  was  done  maliciously  and 
without  reasonable  and  probable  cause  .  .  .** 
Therefore  the  distinction  between  acts  done 

f  within  the  jurisdiction  of  justices  of  the 
pjeace  and  acts  done  without  their  jurisdic- 
tion is  very  marked,  the  old  right  being 
preserved  and  it  not  beinf^  necessary  in  the 
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case  when  they  have  acted  outside  their 
jurisdiction  to  allege  that  the  act  was 
maliciousl  V  done  or  done  without  reasonable 
and  probable  cause.  Now  I  would  simply 
note  in  passing  that  that  would  seem  also  to 
be  the  reason  for  s.  3  of  the  Justices  Pro- 
tection Act,  1848,  which  says  that  where 
the  warrant  is  issued  by  a  justice  other 
than  the  justice  who  made  the  conviction, 
that  the  action  should  not  be  brouf^ht 
against  him  in  respect  of  the  issue  of  that 
warrant.  Now  is  Mr.  Robertson's  first  point 
a  ^ood  one,  namely,  that  upon  the  face  of 
this  summons  of  February  11th,  1903,  even 
as  it  was  framed,  the  magistrate  might  have 
had  jurisdiction  ?  The  ground  on  which  he 
bases  that  argument  is  that  although  it  is 
true  that  the  summons  states,  as  I  have 
said,  that  the  child  was  born  on  April  19th, 
1901,  and  although  it  alleges  that  Polley 
neglected  to  cause  the  child  to  be  vaccinated 
within  six  months,  and  although  he  is 
summoned  to  answer  the  said  complaint 
and  be  further  dealt  with  according  to  law, 
and  that  summons  is  dated  February  3rd, 
1903,  that  is,  more  than  eighteen  months  from 
the  birth  of  his  child,  the  magistrate  still 
might  have  jurisdiction  to  deal  with  the  case, 
as  it  was  possible  that  there  might  have  been 
two  extensions  of  time  of  two  months  each, 
which  I  think  would  be  enough,  or  three  if 
necessary,  under  s.  18  of  the  Act  of  1867, 
or  there  might  have  been  a  certificate 
given  under  s.  1  (4)  of  the  Act  of  1898  that 
owing  to  there  being  infectious  disease 
abou^  the  time  within  which  the  child  must 
be  vaccinated  was  extended.  If  that  had 
been  the  case  made  out  in  the  court  below, 
and  if  upon  a  summons  ui>on  which  such  a 
matter  was  open,  the  magistrate  had  bona 
fde  come  to  a  wrong  conclusion  of  law  upon 
the  facts  before  him,  then  I  think  many  of 
the  authorities  to  which  Mr.  Robertson  has 
called  our  attention  might  have  to  be  con- 
sidered, and  might  be  very  pertinent  But 
I  confess  it  seems  to  me  extremely  diflScult, 
and  I  cannot  see  my  way  to  hold  that  upon 
such  summons  as  was  in  fact  taken  out  the 
magistrate  was  entitled  to  deal  with  it  as 
though  there  had  been  another  time  fixing 
the  completion  of  the  offence  than  that 
which  was  mentioned  in  the  summons, 
namely,  six  months.  Now  Mr.  Robertson 
relied  upon  s.  39  (2)  of  the  Summary  Jurisdic- 
tion Act,  1879  :  "Any  exception,  exemption, 
Sroviso,  excuse,  or  qualification,  whether  it 
oes  or  does  not  accompany  in  the  same 
section  the  description  of  the  offence  in  the 
Act,  order,  byelaw,  regulation,  or  other 
document  creating  the  offence,  may  be 
proved  by  the  de^ndant,  but  need  not  be 
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specified  or  n^tived  in  the  information  or 
complaint,  and,  if  so  specified  or  negatived, 
no  proof  in  relation  to  the  matter  so  speci- 
fied or  negatived  shall  be  required  on  the 
part  of  the  informant  or  complainant."  I 
can  quite  imagine  that  if  on  the  face  of  the 
summons  the  jurisdiction  of  the  court 
appeared,  it  would  not  be  necessary  to 
negative  the  existence  or  to  make  any  state- 
ments with  regard  to  any  matters  which 
might  subsequently  become  im^rtant  when 
any  particular  defence  was  raised.  But  I 
cannot  refrain  from  pointing  out  that  this  is 
not  a  case  in  which  the  summons  showed  it 
to  be  possible  that  the  magistrate  could 
have  jurisdiction,  but  it  is  a  case  where  the 
summons,  on  the  face  of  it,  showed  that  the 
time  had  gone  by,  and  that  the  court  had  no 
jurisdiction.  I  do  not  think  it  necessary  to 
refer  to  all  the  cases  to  which  our  attention 
has  been  called,  although  I  desire  to  say  a 
word  about  one  or  two  of  them.  I  thmk 
that  Mr.  RoberUon  does  not  quite  give  ti^e 
full  effect  to  my  brother  Wills'  judgment 
in  Langridge  v.  Hobbs,  supra,  in  Lang- 
ridge  V.  Hobhs^  mpra^  the  dates  appear  to 
be  practicall;^  of  the  same  character  as  those 
I  nave  indicated  in  this  case,  eighteen 
months  having  expired  from  the  birth  of 
the  child,  ana  it  was  argued  before  the 
justices  that  there  was  a  provision  in  the 
Act  or  the  order  given  under  the  Act  for 
notice  to  be  given,  and  that  whereas  notice 
had  been  given  by  the  vaccination  officer, 
the  offence  was  not  completed  until  the 
expiration  of  that  notice.  That  was  the 
ground  of  the  decision  of  the  justices  of  the 
peace.  See  [19011  1  O.  B.  498.  Therefore, 
in  one  sense,  altnougn  I  do  not  think  it 
is  a  stronger  case  than  the  present  one,  it 
was  possible  that  the  justices  might  have 
thought  that  they  still  had  jurisdiction  to 
deal  with  the  matter.  But  my  brother 
Wills  in  his  judgment  pointed  out  when 
dealinff  with  s.  1  (1}  of  the  Vaccina- 
tion Act,  1898,  ^*If  the  vaccination  has 
not  been  performed  at  the  end  of  six 
months  from  the  birth  of  the  child  an 
offence  has  been  committed,  so  that  in  the 
mresent  case  the  child  having  been  born  on 
December  30th,  1898,  the  offence  was  com- 
plete after  June  30th,  1899,  and  as  the 
Sroceedings  were  not  taken  until  several 
ays  after  June  30th,  1900,  they  were  out  of 
time."  It  seems  to  me  that  the  very  fact 
that  the  summons  was  issued  under  s.  16 
of  the  Vaccination  Act,  1867,  and  that 
the  matters  which  are  referred  to  in  s.  18 
of  the  Act  of  1867  and  in  s.  1  (4)  of 
the  Act  of  1898  would  be  matters  for 
defence,  seem   to   me   to   show   that  the 
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offence  in  respect  of  which  the  magistrate 
issued  the  summons  in  this  case  was  an 
offence  for  not  vaccinating  within  six 
months.  Now  one  of  the  cases  on  which 
Mr.  Robertson  relies  is  the  case  of 
JohnsUm  v.  Meldon.  supra,  heard  in  the 
Irish  courts,  and  nothing  that  I  say  in  any 
way  militates  against  the  authority  of  that 
case.  There,  as  I  understand,  a  question  of 
bona  fide  claim  to  title  having  been  raised, 
the  justices  came  to  the  conclusion  that  for 
some  reason  or  other  they  ought  to  entertain 
the  matter,  and  the  Exchequer  Division, 
Chief  Baron  Palles  ^ving  the  judf;ment, 
are  really  applying  to  that  case  the  pnnciple 
that  was  laid  down  b^  Lord  Blackburn 
(then  Blackburn,  J.)  in  PeoM  v.  Chayior^ 
and  if  Pease  v.  Chaytcr  is  looked  at  and  the 
judgment  to  which  I  refer,  I  think  it  will 
be  tound  that  what  Blackburn,  J.,  pointed 
out  was  that  if  the  justices  have  come  to  a 
wrong  decision  upon  facts  which  are  before 
them  which  would  have  given  them  juris- 
diction, that  an  action  could  not  be  main- 
tained against  them  in  respect  of  anting 
which  was  not  done  maliciously  or  without 
reasonable  and  probable  cause.  But  no 
authority  has  been  cited  before  us  to  show 
that  that  rule  ought  to  be  applied  in  cases 
within  s.  2  of  the  Justices  Irotection  Act^ 
1848,  or  in  cases  in  which  the  action  of 
trespass  would  have  lain  upon  the  ground 
that  there  was  an  absence  of  jurisdiction 
altogether.  I  m^rself  think  I  should  require 
some  authority  binding  on  me  before  1  came 
to  the  conclusion  that  the  doctrine  respecting 
reasonable  and  probable  cause  or  availing 
oneself  of  reasonable  means  of  knowiedge  or 
having  the  means  of  knowledge,  appli^  to 
a  case  where  the  summons  (if  I  am  right  in 
the  view  I  have  already  expressed  as  to 
what  was  the  offence  which  was  contem- 
plated bv  the  summons)  was,  so  to  speak, 
Dad  on  the  face  of  it  Mr.  Robertson^  who 
has  done  his  utmost  to  assist  us  in  this  case, 
is  not  able  to  find  any  case  that  goes  so  far, 
and  I  think  on  principle  there  ought  to  be 
none,  because  it  does  seem  to  me  that  at 
least  for  the  purpose  of  dealing  witib  this 
(question  of  s.  2,  and  the  acts  done  without 
jurisdiction,  that  at  least  the  dates  of  the 
offence  as  alleged  in  the  summons  ought  to 
be  looked  at  I  do  not  understand  Mr. 
Fordham  to  have  taken  the  point  in  the 
court  below  that  he  considered  that  even  if 
the  summons  was  as  I  have  considered  it 
he  still  would  have  jurisdiction,  but  as  I 
read  the  passages,  although  I  have  not  read 
them  so  carefully  as  Kennedy,  J.,  has  done 
who  has  looked  at  the  shorthand  notes,  I  do 
not  understand  him  to  have  said  that  he 
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thought  any  offence  other  than  that  of  not 
vaccinating  within  six  months  was  before 
him,  but  he  appears  to  have  said  that  the 
ages  of  the  children,  the  date  of  the  sum- 
mons, and  the  expiration  of  time  since  the 
children's  birth  were  not  sufficiently  brought 
to  his  attention  at  the  time.  Of  course,  the 
two  questions,  as  I  have  alreadjr  said,  which 
Judge  Smyly  left  to  the  jury  would 
have  been  very  material  questions  had 
the  action  been  upon  the  case  or  if  it  should 
be  treated  as  one  upon  the  case  in  which  it 
was  necessary  to  allege  malice  and  want  of 
reasonable  and  probable  cause ;  but  it  seems 
to  me  that  in  the  case  of  a  proceeding, 
where  upon  the  face  of  it  the  summons 
must,  in  mv  opinion,  have  shown  the  magis- 
trate that  ne  had  no  jurisdiction,  they  are 
questions  which  are  not  material.  The  jury 
found  a  verdict  for  £10.  I  do  not  express 
any  opinion  as  to  whether  in  some  cases 
where  the  matters  are  small  this  court  may 
be  able  to  exercise  jurisdiction,  which  I 
think  Mr.  Kingsbury  is  right  in  saying 
Lord  Coleridge  and  Mathew,  J.,  did 
exercise  in  the  case  of  Churcnioard  v. 
JohTiwn,  supra,  but  all  I  can  say  is  I  think 
this  is  a  case  in  which  we  ought  not  to 
exercise  it.  It  seems  to  me  that  in  this 
matter  there  certainly  is  no  ground  for  our 
increasing  the  damages,  and  if  we  thought 
there  was  any  ground  for  contending  that 
the  damajo^es  ou^ht  to  be  dealt  with,  the 
only  way  in  which  we  could  have  dealt  with 
them  would  have  been  to  order  a  new  trial, 
but  I  think  Mr.  Kingsbury  very  wisely  has 
not  asked  for  a  new  trial,  and  he  has  said 
he  prefers  to  have  a  ludgment  for  £10.  I 
think  the  appeal  ougnt  to  be  allowed,  and 
there  shoula  be  jud^ent  entered  for  the 
plaintiff  for  £10,  with  the  costs  of  this 
appeal  and  the  costs  below. 

Kennedy,  J. — I  have  come  to  the  same 
conclusion,  and  I  propose  to  add  very  little 
to  what  my  lord  has  said.  I  should  like, 
looking  at  the  importance  of  the  matter,  to 
feel  that  I  have  not  left  in  doubt  what  the 
view  is  which  I  have  formed  after  hearing 
the  arguments  of  counsel,  and  having  re- 
ceived the  great  assistance  which  we  nave 
received  from  the  arguments  of  Mr.  Robert- 
son, on  behalf  of  the  defendant  Now,  what 
are  the  undisputed  facts  in  this  case  1  One 
fact  is  that  tne  foundation  of  the  jurifidic- 
tion  upon  which  the  defendant  acted 
appears  upon  the  summons  that  was  taken 
out  I  have  great  sympathy  with  those 
ma^trates  who  have  to  discharge  multi- 
farious, difficult,  and  responsible  duties. 
They  naturally  enough  rely  to  a  large  extent 
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upon  the  services  of  their  clerks  and  assist- 
ants and  the  officials  whose  duty  it  is  to  bring 
certain  classes  of  illegality  before  the 
mafiisterial  tribunal.  But  in  fact,  as  I 
unoferstand  the  effect  of  the  evidence  which, 
of  course,  Mr.  Fordham  gave  frankly  and 
fairly,  if  he  had  seen  that  summons  this 
trouble  would  never  have  arisen.  I  am 
sure  Mr.  Robertson  would  have  pointed  out 
any  passages  in  Mr.  Fordham's  examination 
or  cross-examination,  which  I  need  not  say 
he  is  entitled  to  have  absolutely  believed, 
because  we  are  dealing  here  M'ith  the 
findings  of  the  jury  who  have  affirmed 
his  view  substantially  on  every  point, 
suggesting  the  ingenious  point  which  is 
made  by  Mr.  Robertson  for  him,  namely, 
that  on  the  face  of  the  summons  if  he 
had  seen  it  he  would  have  imagined  that 
he  had  jurisdiction.  What  he  does  say  is  in 
fact  that  these  summonses  when  brought 
before  him  by  the  proper  public  official,  are 
dealt  with  by  him  as  so  far  matters  of 
course  that  he  affixes  his  rubber  stamp  to 
them  with  confidence.  That  point,  there- 
fore, that  he  thought  he  had  jurisdiction  is 
not  suggested,  and  therefore  he  tells  us,  as  I 
read  the  learned  county  court  judge's  note  of 
his  evidence  in  more  passages  than  one,  that 
if  he  had  had  his  attention  called  to  the  date 
appearing  on  the  summons  he  would  have 
looked  into  the  matter  and  inquired  into  it 
He  says  on  the  first  point  to  which  I  have 
referred^  "  The  summons  was  applied  for  in 
the  ordinary  course,  with  a  number  of 
others.  I  always  grant  them  when  asked 
for  by  a  person  in  authority,"  and  then  he 
said, "  Wnen  Mr.  Policy  app^ured,  Mr.  Bower 
asked  him  if  he  admittea  he  had  not  had 
his  children  vaccinated  according  to  the 
Vaccination  Acts  Mr.  Policy  said,  yes. 
I  understood  by  that  it  was  a  plea  of  guilty.'* 
Then  he  deals  with  the  point  as  to  whether 
something  was  said  when  another  person 
against  whom  a  summons  had  been  taken 
out — a  person  of  the  name  of  Coppen  was 
being  dealt  with-^and  he  says,  "  I  am  sure 
the  plaintiff  is  mistaken  when  he  says  he 
called  my  attention  to  the  age  of  the 
children."  Then  he  describes  how  he  first 
heard  of  any  question  of  jurisdiction,  and 
in  cross-examination  he  said,  "A  metro- 
politan magistrate  has  no  time  to  read  all 
the  summonses.  The  officer  comes  into  the 
box  and  says  I  want  thirty  summonses.  I 
say  he  can  take  them.  The  summonses  are 
made  out,  they  are  passed  by  the  chief 
clerk  who  puts  a  tick  upon  them,  and  when 
I  see  a  tick  I  assume  they  are  right  and 
sign  without  going  into  them.  I  do  not  sign 
but  put  a  rubber  stamp  upon  them.  No  one     ^ 
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uses  the  rubber  stamp  except  myself." 
Thereupon  as  to  this  question  as  to  how  the 
matter  was  raised  before  him  he  says,  "  The 
statement  that  he,"  the  plaintiflF,  "  called  my 
attention  to  the  ages  is  untrue.  I, had  no 
discussion  as  to  the  reading  of  s.  29  in  either 
of  the  cases  —  that  is,  Coppeh's  case  or 
PoUey^s  case.  I  asked  Mr.  Policy  whether 
he  objected  to  both  being  taken  together. 
On  the  face  of  the  summons  I  would  not 
know  " — that  is  all  he  says,  that  he  would 
not  know — 'Hhat  the  time  had  not  been 
enlarged.  If  PoUey  had  told  me  the 
children  were  eighteen  months  old  I  should 
have  verified  that  fact,  and  told  him  to 
withdraw  his  plea,  and  then  ask  if  he  had  any 
extension.  If  the  vaccination  officer  had 
called  my  attention  to  the  age,  I  should  have 
asked  whether  there  was  any  extension. 
From  that  day  there  has  been  no  mention  of 
the  age  of  the  children.  The  age  certificates 
were  not  produced  to  me.  He  did  not, 
when  he  came  and  asked  for  time,  tell  me 
the  children  were  over  SLge.  If  he  had  not 
pleaded  guilty  I  should  probably  have 
found  out," — ^Aound  out  what  1  Found  out 
that  he  had  no  jurisdiction.  He  would 
have  assumed  if  he  had  that  information 
that  he  had  no  jurisdiction  quite  rightly 
unless  some  extension  was  given,  directly  he 
knew  the  child  had  been  bom  eighteen 
months  before.  Then  if  that  is  so,  are  we 
to  hold  that  because  according  to  the  find- 
ing of  the  jury  he  was  not  informed,  nor  in 
fact  was  he  aware  of  the  children's  age  and 
that  therefore  that  he  had  no  jurisdiction,  that 
that  fact  is  a  defence  to  him  in  an  action 
brought  against  him  by  the  plaintiff  after 
the  distress  had  taken  place  under  the  con- 
viction which  has  since  been  quashed.  I 
confess  I  am  quite  unable  to  see  sufficient 
authority  for  such  a  proposition  in  the  cases 
cited,  and  it  seems  to  me  it  would  be  a  very 
unreasonable  view  to  take.  There  is  no 
question  here  of  ouster  of  jurisdiction  by 
reason  of  evidence  before  actual  conviction, 
but  the  magistrate  had  at  any  rate  access- 
ible a  document  which  has  been  created 
by  himself  by  a  stamp,  and  which  on  the 
face  of  it  showed  he  nad  no  jurisdiction. 
He  may  not  have  seen  it ;  it  may  not  have 
been  the  ordinary  course  for  him  to  do  so, 
but  it  seems  to  me  that  to  say  tiiat  because 
the  person  broug^ht  before  him  did  not  give 
evidence  or  call  his  attention  to  the  fact  of  his 
want  of  jurisdiction,  that  therefore  he  can  be 
held  excused  for  thesubsequent  injury  to  that 
person  would  be  to  start  a  very  question- 
able theory  of  administering  justice.  If  the 
magistrate  owing  to  the  pressure  of  business 
and  the  general  correctness  of  the  informa- 
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tion  he  receives  from  his  officials  has  had 
the  opportunity  of  knowing  he  was  doing  an 
illegal  thing,  or  directing  at  any  rate  an 
ill^al  thing,  it  seems  to  me  it  is  more 
just  that  there  should  be  no  sufficient  ex- 
cuse founded  on  that  on  which  Mr.  EoberUon 
relies,  and  on  which  the  jury  apparently 
have  been  asked  to  find  a  verdict  for  the 
defendant,  that  he  was  not  told  afterwards 
by  a  person  charged— "Oh,  I  want  to 
point  out  you  have  no  jurisdiction  to  fine 
me."  There  are  a  considerable  number  of 
people  who  are  summoned  and  who  have 
notning  to  do  with  the  law,  being  not  only 
p)oor  but  being  larj^ly  illiterate,  and  if  they 
were  bound  to  point  out  to  the  magistrate 
why  he  had  no  jurisdiction  they  could  have 
no  redress,  although  the  magistrate  had 
acted  without  jurisdiction,  because  they 
could  not  either  employ  an  advocate  to  argue 
the  i>oint  of  law  or  did  not  know  the  law 
so  well  that  they  were  prepared  to  deal 
with  such  propositions,  for  example,  as  the 
learned  counsel,  Mr.  EoberUon^  has  so  very 
clearly  laid  before  us  to-day  as  to  the 
effect  of  s.  39  (2)  of  the  Summary  Jurisdic- 
tion Act,  1879.  It  would  reduce  the  thing 
practically  to  an  absurdity  if  it  was  an 
answer  by  the  magistrate  to  say,  when  he 
has  acted  without  jurisdiction :— "  Yes,  but 
it  was  not  called  to  my  notice  that  I  had  no 
jurisdiction ;  it  is  true  I  had  no  founda- 
tion for  the  summons,  if  I  had  looked  at  it 
it  would  have  shown  me  I  had  no  jurisdic- 
tion ;  and  I  tell  you  that  I  should  have  asked 
questions  if  the  matter  had  come  to  my 
knowledge,  but  as  a  matter  of  practice  I 
have  no  time  to  look  at  these  documents. 
It  is  not  the  practice  of  the  court  to  do  it" 
Is  there  any  ground  for  saying  on  the 
authorities  that  there  is  such  a  defence  as 
Mr.  RoberUon  suggests?  It  seems  to  me 
that  the  suggestion  that  an  action  cannot 
be  brought  against  the  magistrate  for  any- 
thing done  in  the  discharge  of  his  duty, 
unless  it  appear  that  his  attention  was 
called  to  ail  the  facts  necessary  to  enable 
him  to  come  to  a  right  conclusion,  may  be 
possibly  applicable  (I  desire  to  leave  that 
open  as  my  lord  has  done)  to  cases  in 
which,  as  for  example,  the  question  of  the 
ousting  of  the  jurisdiction  in  a  claim  of 
right,  the  magistrates  have  to  deal  witJi 
the  evidence  brought  before  them,  and  they 
ou^ht  to  know  all  the  facts,  but  to  apply  that 
pnnciple  in  a  case  of  this  kind  seems  to  me 
m  substance  to  add  to  s.  2  of  Jervis's  Act, 
which  inferentially  shows  that  an  action 
shall  lie  in  the  case  in  which  a  person  has 
been  injured  by  a  magistrate  who  has  ex> 
ceeded  his  jurisdiction,  or  in  a  matter  in 
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which  by  law,  the  magistrate  has  not  such 
jurisdiction,  the  following  proviso,  "pro- 
vided always  that  all  the  facts  are  brought 
to  that  magistrate's  knowledge  before  he 
acts."  That  is  a  qualification  which  does 
not  exist  here.  I  would  only  further  say 
this  :  It  is  suggested  in  this  particular  case, 
s.  39  (2)  of  42  &  43  Vict.  c.  49,  applies. 
With  great  respect  to  Mr.  RoherUwi  it 
appears  to  me  to  have  no  application  to  this 
case  at  all.  Where  on  the  face  of  it  the 
charge  is  a  good  charge,  then  if  in  fact  the 
person  charged  is  not  guilty  by  reason  of 
Any  exception,  exemption,  proviso,  ex- 
cuse, or  qualification,  whether  it  does  or 
does  not  accompany  in  the  same  section 
the  description  of  the  oflFence  in  the  Act 
.  .  .  creating  the  offence,  may  be  proved  by 
the  defendant,  but  need  not  be  specified  or 
negatived  in  the  information  or  complaint, 
and,  if  so  specified  or  negatived,  no  proof  in 
relation  to  the  matter  so  specified  or  nega- 
tived shall  be  required  on  the  part  of  tne 
informant  or  commainant."  But  I  fail  to  see 
in  reason  any  application  of  that  section  to  a 
charge  as  made  here  which  on  the  face  of 
it  shows  that  the  person  included  in  that 
charge  is  not  liable  in  the  proceedings. 
The  section  is  intended  to  applv  to  a  case 
in  which  the  offence  was  pnmvi  facie  rightly 
charged,  but  which  it  may  turn  out  on  the 
facts  is  not  in  fact  an  offence  committed 
because  of  some  exception,  proviso,  excuse, 
or  qualification.  It  seems  to  me  that  no- 
body can  really  say  or  soundly  say  that  this 
charge  was  a  good  charge  on  the  face  of  it— 
I  mean  good  within  the  jurisdiction  of  the 
magistrate  or  an  offence  really  committed  by 
the  person  charged.  Secondly,  when  it  is  said 
that  it  ought  to  have  been  brought  to  the 
magistrate^  notice,  I  say  that  that  is  not  as 
I  understand  it,  the  law,  and  is  not  so  stated 
in  the  cases  under  s.  2  of  J  er vis's  Act,  and, 
thirdly,  when  the  magistrate,  as  he  says, 
took  the  answer  of  the  man,  "This  child 
has  not  been  vaccinated  according  to  law," 
to  be  a  plea  of  "  guilty  "  it  appears  to  me, 
with  great  respect,  that  he  was  assuming 
that  which  certainly  in  the  case  of  a  man 
of  this  sort  ought  not  to  be  assumed, 
namely,  that  he  was  laying  stress  on  the 
words  "  according  to  law."  What  the  man 
was  no  doubt  answering  isj  I  think,  clear. 
He  said,  "  I  admit  my  child  has  not  been 
vaccinated."  It  is  perfectly  true  he  was 
bound  to  say  that,  and  he  might  probably 
have  added,  "  And  I  do  say,  and  1  believe 
the  law  to  be  generally  that  the  child  ought 
to  be  vaccinated,"  but  it  seems  to  me  he  was 
not  in  any  way  giving  an  answer  which 
could  justify  the   magistrate  in  saying  in 
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answer  to  this  action  that  he  pleaded 
"guilty,"  and  having  pleaded  "guuty"  it 
was  a  defence  to  him,  and  excused  him  from 
an  action  for  trespass.  I  am  unable  to 
follow  that  I  do  not  think  what  he  said 
did  amount  to  a  plea  of  "piilty"  in  any- 
proper  sense  which  affords  a  defence.  With 
regard  to  the  matter  of  damages  I  say 
nothing.  The  jury  ultimately  did  find  £10, 
and  the  counsel  for  the  plaintiff  says  no 
more  than  that  he  is  prepared  to  take  it. 

Appeal  allowed;  jvdgment  entered  for 
plaintiff  for  £10. 

Leave  to  appeal. 

Solicitor  for  the  appellant :  H,  T.  Nichol- 
son. 

Solicitor  for  the  respondent :  Solicitor  to 
the  Treasury. 
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May  31 ;  June  1,  1904. 
(Before  Buckley,  J.) 

Walthamstow  Ueban  District  Council 
V,  Sandrll. 

Local  Government— Streets— Liability  to 
repair  —"Street  "—Passage— C't*i-(fo-«ac 
—Premises  of  frontagers  having  no 
means  of  access— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  4,  160. 

A  passage  forming  a  cul-de-sac  may  be  a 
^^ street^'  within  s.  150  of  the  Fvhlic 
Health  Act,  1875,  and  the  owner  of 
premises  al>utting  thereon  is  liable  to 
jxiy  his  apportioned  share  of  the  costs 
incurred  oy  the  local  authority  in 
making  it  up,  notwithstanding  the  faxt 
that  he  has  no  means  of  access  into  the 
passage  from  his  premises. 

Originating  summons. 

This  was  a  summons  taken  out  by  the 
Walthamstow  Urban  District  Council  who 
were  the  urban  sanitary  authority  for  the 
district  of  Walthamstow  in  Essex,  asking 
for  (1)  a  declaration  that  the  plaintiffs  were 
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entitled  to  a  charge  under  s.  257  of  the 
Public  Health  Act,  1875,  on  certain  hind  and 
premises  in  Cedars  Avenue,  Walthamstow, 
m  the  county  of  Essex,  known  as  No.  1, 
Cedars  Avenue,  of  which  the  defendant  was 
the  owner,  in  respect  of  a  sum  of  £31  6«., 
being  the  apportioned  amount  payable  by 
defendant  of  the  expenses  incurred  by  the 
plaintiffs  under  s.  160  of  the  said  Act,  and 
also  for  interest  on  such  sura  at  the  rate  of 
£5  per  centum  per  annum,  from  April  3rd, 
1903,  being  the  date  of  service  of  demand. 
(2)  8ale  to  enforce  the  said  charge. 

The  defendant  was  the  owner  of  certain 
premises  known  as  No.  1,  Cedars  Avenue, 
Walthamstow,  which  abutted  on  the  west 
side  of  a  passage  known  as  Cedars  Avenue 
Passage,  which  passage  opened  into  Cedars 
Avenue.  This  passage  formed  a  ctU-de-sac, 
On  the  east  and  south  sides  of  the  passage 
there  abutted  five  houses,  Noa.  306,  308,310. 
312,  and  314,  Hoe  Street.  The  occupiers  of 
these  houses  used  this  passage  as  a  means  of 
access  to  their  back  premises  through  gates 
in  their  back  walls.  The  defendant  hcul  no 
means  of  access  to  the  passage. 

The  fee  simple  in  the  passage  was  con- 
veyed together  with  the  premises  No.  314, 
Hoe  Street,  on  July  22nd,  1889,  to  one 
Frederick  Johnston,  subject  to  the  right  of 
user  thereof,  by  the  owners  and  occupiers 
for  the  time  being  of  the  premises  Nos.  306, 
308,  310,  and  312,  Hoe  Street.  The  defen- 
dant for  the  purposes  of  the  action  admitt^ 
the  following  facts : 

(1)  That  a  resolution  was  duly  passed  by 
the  plaintiff  council  on  July  28th,  1899,  to 
make  up  Cedars  Avenue  Passage,  being  the 
passage  in  question,  under  s.  150  of  the 
Public  Health  Act,  1876. 

(2)  That  plans,  sections,  specifications, 
and  estimates  were  duly  prepared  and  de- 
posited, and  duly  approved  by  the  plaintiff 
council  pursuant  to  a  resolution  passed  on 
September  22nd,  1899. 

(3)  That  notice  requiring  the  defendant 
to  execute  the  necessary  works  to  make  up 
the  said  passage  as  aforesaid,  dated  May  15th, 
1899,  was  duly  served  on  the  defendant  on 
May  16th,  1899. 

(4)  That  the  defendant  and  the  other 
owners  made  default  in  executing  the  works 
aforesaid  within  the  time  limited  by  the 
said  notice. 

(6)  That  the  plaintiff  council  incurred 
expense  of  £66  10«.  in  the  execution  of  the 
said  works. 
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(6)  That  the  sum  of  £31  Qs.  was  duly  ap- 
portioned by  the  surveyor  of  the  said 
council  to  be  the  proportion  payable  by  the 
defendant  as  owner  of  premises  fronting, 
adjoining,  or  abutting  upon  the  said  passage. 

(7)  That  notice  of  such  apportionment 
dated  October  1st,  1902,  was  auly  served 
upon  the  defendant  on  the  date  thereof. 

(8)  That  a  demand  for  the  said  sum  of 
£31  6«.,  dated  January  27th,  1903,  was  duly 
served  on  the  defendant  on  the  date  thereoi. 

(9)  That  no  objection  was  made  to  the 
said  apportionment,  and  that  no  appeal  was 
made  to  the  Local  Government  Board 
against  the  said  demand  under  the  provisions 
of  the  Act  of  1876. 

NaZdrett^  for  the  plaintiff  council. — ^The 
only  question  here  is  whether  this  passage 
is  a  street  within  s.  160  of  the  Public  Health 
Act,  1875.  In  order  to  arrive  at  the  mean- 
ing of  the  word  "street"  as  used  in  that 
section  it  is  necessary  to  refer  to  s.  4,  where 
"  street "  is  defined  amongst  other  things  as 
being  any  "  passage  whetner  a  throughfare 
or  not."  That  definition  is,  I  submit,  quite 
wide  enough  to  include  a  passage  of  this 
kind  (Jowett  v.  Idle  Local  Board  (1887), 
57  L.  T.  R.  928;  affirmed  on  appeal  (1888), 
36  W.  R.  530 ;  Portsmouth  Corporation  v. 
Smith  (1883),  49  J.  P.  676  ;  13  Q.  B.  D.  184 ; 
Richards  v.  Kessick  (1888),  52  J.  P.  766  ; 
57  L.  J.  M.  C.  48;  Fenwick  v.  Croydon 
Sanitary  Authority,  [1891]  2  Q.  B.  216  ; 
55  J.  I^.  470).  The  Public  Health  Act 
Amendment  Act,  1890  (63  &  64  Vict.  c.  69), 
gives  further  powers  to  urban  authorities  to 
make  byelaws  with  reference  to  passa^ 
such  as  the  one  under  consideration  which 
are  called  secondary  means  of  access.  In 
many  districts  byelaws  are  now  in  force 
which  require  the  owners  or  builders  to  lay 
out  a  passage  at  the  back  of  their  premises 
so  that  there  may  be  a  means  of  access 
thereto  at  the  back.  Then  the  Question 
arose  under  s.  157  of  the  Public  Health  Act, 
1875,  as  to  whether  bvelaws  relating  to  new 
streets  applied  to  these  passages,  and  in 
R.  V.  Ooote  Local  Board,  ri891]  2  Q.  B.  212  ; 
55  J.  P.  535,  it  was  held  that  the  ways 
in  question  were  passages  within  the  mean- 
ing of  s.  4  of  the  Act,  and  were  therefore 
"  streets  "  within  the  meaning  of  that  section 
and  therefore  the  urban  authority  had 
power  under  s.  157  (1)  to  make  byelaws 
with  respect  to  their  width  and  construc- 
tion. It  follows  from  that,  that  a  passage, 
such  as  the  one  in  the  present  case,  is  witmn 
s.  4,  and  is  therefore  a  "  street "  within 
8.  160.     It  is  immaterial  for  the  present 
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purpose  whether  the  public  have  a  right  of 
way  over  the  passage  or  not  {Taylor  v.  Old- 
ham Corporation  (1876),  4  Ch.  D.  395).  It 
is  very  important  from  a  public  health 
point  of  view  that  passages  such  as  the  one 
in  the  present  case  should  be  dealt  with  at 
times.  The  local  authorities  are  not  obliged 
to  make  them  up ;  they  have  a  discretion  in 
the  matter.  It  is  well  know  that  these 
passa^  do  get  into  a  very  neglected 
unsanitary  condition.  This  passage  is  one 
of  them,  and  therefore  the  local  authority 
have  ta&en  the  necessary  proceedings  to 
have  it  made  up  under  s.  150.  It  is  sub- 
mitted that  thev  have  a  right  to  do  so,  and 
are  entitled  to  cnarge  the  expenses  properly 
incurred  in  so  doing  upon  the  owners  of  the 
adjoining  property. 

B.  Ctmningham  Olen^  for  the  defendant. 
—As  re^rds  the  latter  contention,  local 
authorities  have  ample  powers  under  the 
nuisance  clauses  of  the  Public  Health  Act, 
1875,  for  the  purpose  of  abating  any 
nuisances,  by  requiring  the  owners  of  such 
passages  to  put  them  into  a  proper  state  of 
repair  at  their  own  expense.  The  council 
here  have  started  a  new  procedure  alto- 
gether, because  it  is  clear  on  the  evidence 
that  the  defendant,  who  is  not  the  owner  of 
the  premises  at  all  and  in  no  way  respon- 
sible for  their  unsanitary  condition,  is  called 
upon  to  pay  very  nearly  half  the  expense  of 
making  up  this  passage  as  a  street  The 
question  is  whether  or  not  the  council  has 
power  for  sanitary  purposes  to  put  in  force 
the  provisions  of  s.  150.  It  is  submitted 
that  they  have  no  such  power.  It  may  very 
well  be,  and  I  cannot  question  it,  that  some 
provisions  of  the  Public  Health  Act  may  be 
consistent  with  the  interpretation  of 
^*  street "  as  including  such  a  place  as  this. 
But  because  courts  have  held  it  is  consistent 
to  so  hold,  and  have  so  read  it  into  sections 
dealing  with  the  making  of  byelaws  as  to 
how  these  places  when  made  and  used  shall 
be  paved,  it  does  not  follow  that  the  appli- 
cation of  the  definition  there  made  is  one 
which  must  be  made  by  the  court  in  con- 
struing another  section.  A  line  must  be 
drawn  somewhere  in  the  application  of  s.  4 
to  s.  150,  because  unless  a  line  is  drawn 
somewhere,  local  authorities  would  have 
power  to  require  any  private  approach  to  a 
gentleman's  residence  even  liis  avenue  to  be 
made  up,  as  coming  within  one  or  other  of 
the  expressions  used  in  the  definition  in  s.  4. 
It  is  a  question  for  the  determination  of 
the  court,  whether  that  which  is  merely  a 

Erivate  passage  or  private  approach  to  a  few 
ouses,  as  this  is  here,  is  such  a  place  as  is 
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intended  to  be  included  by  virtue  of  the 
definition  of  the  word  "street"  in  s.  4,  in 
such  provisions  as  are  contained  in  s.  150, 
or  whether  it  is  inconsistent  with  such  a 
construction  to  so  apply  the  definition.  It  is 
submitted  that  in  applying  the  definition  to 
s.  150,  the  words  "  passage  whether  a 
throu^hfare  or  not "  ought  to  be  excluded 
and  the  word  "street^  read  as  appljdng 
only  to  the  other  words  in  the  definition. 
Here  it  would^  it  is  submitted  also,  be  a 
gross  iiyustice  if  the  defendant  were  called 
upon  to  bear  almost  half  the  expense  of 
making  up  that  which  is  nothing  but  a 
private  approach  to  these  few  houses,  just 
as  an  avenue  is  a  private  approach  to  one 
house,  when  he  can  by  no  possibility  derive 
any  benefit  from  the  expenditure. 

Buckley,  J. — In  my  opinion  this  case  is 
covered  by  authority.  The  passage  or  alley, 
or  whatever  it  may  be  called,  is  a  small 
passage-way  leading  from  Cedars  Avenue, 
upon  which  there  abut  on  the  east  and 
south  five  houses,  which  have  means  of 
access  into  the  passage-way  through  gates 
in  their  back  walls,  and  upon  which  there 
abut  on  the  west  side  the  premises  of  the 
defendant.  The  defendant  nas  no  gateway 
outside  his  premises  into  the  passage.  The 
passage  is  a  ctU  de-sac.  In  tne  first  place 
nothing  turns  upon  the  fact  that  it  is  a 
ciU-de-sac.  Section  4  of  the  Public  Health 
Act,  1875,  defines  "street"  as  including 
amongst  other  things  "  any  oassage  whether 
a  thoroughfare  or  not."  Mr.  Cunningham 
Glen  does  not  contend  that  anything  turns 
upon  the  fact  that  it  is  a  cul-de-$a^. 
Secondly,  nothing  turns  upon  the  fact  that 
the  defendant  has  not  got  an  opening  into 
the  passage.  The  Act  throws  upon  the 
frontagers  in  proportion  to  their  frontages 
the  expense  of  doing  the  acts  which  are 
mentioned  in  the  Act,  and  does  not  confine 
it  to  such  frontagers  as  have  openings  into 
the  passage  in  Question.  All  that  I  know  as 
to  the  nature  of  the  user  of  the  passage  in 
question  is  that  the  fee  simple  of  that 
passage-way  was  conveyed  with  tne  premises 
No.  314,  which  are  those  at  the  extreme  end 
of  the  passage^  in  1889,  to  one  Johnston, 
subject  to  a  right  of  user  thereof  by  the 
owners  and  occupiers  for  the  time  being  of 
the  premises  now  known  as  Nos.  306,  308, 
310,  31 2,  Hoe  Street  So  the  passage-way  in 
question  is  subject  to  rights  of  user  by 
tnose  five  houses.  There  is  no  evidence  to 
show  that  the  public  cannot  pass  along  this 
pajisage  as  they  like.  The  passage-way 
opens  into  the  public  highway.  Cedars 
Avenue,  and  there  is  nothing  to  snow  that  t 
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any  member  of  the  public,  if  he  pleases, 
cannot  turn  down  the  passage-way  and  pass 
and  re-pass  there,  and  there  is  nothing,  I 
think,  to  show  that  the  defendant,  if  he 
were  minded,  could  not  open  an  access  from 
his  premises  on  to  this  j[)assage- way.    I  do 
not  say  that  he  could,  1  do  not  know.    If 
the  passage  has  become  a  public  way  by 
being  thrown  open  in  this  way,  he  could  do 
so.    if  it  is  stiU  a  private  way  no  doubt  he 
could  not.    It  was  decided  in  Jowett  v.  Idle 
Local  Board  (1887).  57  L.  T.  R.  928,  affirmed 
on  appeal,  36  W.  R.  630,  a  case  which  has 
been  followed  in  subsequent  cases,  that  the 
definition  clause  (s.  4)  of  the  Act  of  1875, 
applies  to  the  word  "street"  as  used  in 
s.  150.    And  it  was  decided  in  R.  v.  Gode 
Local  Board,  [1891]  2  Q.  B.  212  ;  55  J.  P. 
635,  that  s.  167,  which  gives  power  to  an 
urban  authority  to   make    byelaws   with 
respect  to  the  width  of  new  streets,  gives 
authority  to  an  urban  authoritv  to  dictate 
the  width  of  passages  such  as  the  one  now 
in  question,  what  may  be  cjJled  secondary 
means  of  access,  or  access  at  the  back  of 
premises  for  the  convenience  and  sanitary 
removal  of  dust-bin    refuse  and  things  of 
that  description.    The  arRument  that  has 
been  addressed  to  me  by  Mr.  Cunningham 
Glen  is  this :  not  that  the  defendant  is  not 
liable  if  the  local  authority  have  the  right  to 
makeup  this  passage  under  s.  160,  but  that 
the  local  authority  have  no  right  to  make 
up   this  passage   under  s.   160.    In  other 
words  he  construes  that,  although  it  was 
decided  in   E,  v.  Goole  Local  Board  (ubi 
8upra),  that  "street"  in  s.  157  includes  such 
la  passage  as  this,  yet  that  "  street "  in  s.  150 
does  not  include  such  a  passage.    I  can  see 
no    ground    for   such   a   contention.      It 
seems  to  me  that  I  must  read  s.  4  into  s.  160, 
so  as  to  say  that  the  urban  authority  may 
make  up  a  passage  whether  a  thoroughfare 
or  not.    I    have  no  doubt  I  have  to  see 
what  sort  of  a  passage  this  is,  whether  it  is 
a  private  approach  to  a  man's  house— his 
avenue  leading  up  to  his  house  from  the 
street — or  whether  it  is  something  which 
can  properly  be  dealt  with  by  this  Act  as  a 
passage-way  rightly  open  to  any  member  of 
the  public  who  is  gomg  along  an  adjacent 
highway,    and     as     to     which    Day,    J., 
said    in  B.  v.    Gode   Local    Board   {ubi 
«*?^)»  "  there  is  nothing  to  show  that  the 
public  cannot  pass  along  it."    I  am  clear 
that  this  is  such  a  passage  as  is  a  "  street " 
within  s.  150.    The  result  is  that  the  plain- 
tiflFs,  as  the  local  authority,  had  power  to 
make  it  up,  and  from  that  it  results  that 
the  defendant,  as  a  frontager,  is  liable  to  pay 
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his  proportion.  The  plaintiffs  therefore 
succeed.  I  make  the  declaration  asked  for, 
and  I  give  liberty  to  apply. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs  :  O.  Houghton 
&  Son. 

Solicitors  for  the  defendant :  Vincent  and 
Vincent. 
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KING'S    BENCH    DIVISION. 


July  7,  1904. 

(Before  Alveestone,  L.C.J.,  E^ennedy  and 
Phillimore,  JJ.) 

Hartley  v.  Chadwick. 

Highway — Tramline  so  near  to  kerb  that 
vehicle  cannot  pass  tram— Alleged  right 
to  drive  vehicle  on  near  side  of  the 
road  —Wilful  obstruction  —  Tramways 
Act,  1870  (33  &  34  Vict.  c.  78),  s.  50. 

The  dnale  lines  of  a  tramway  constructed 
under  an  Act  of  Parliament  were  at 
one  place  on  a  road— on  an  incline 
some  260  or  300  yards  long— so  placed 
that  there  vhis  no  room  for  a  vehicle  to 
poM  between  a  tramcar  and  the  kerb 
on  one  side  of  tfie  road.  At  the  top  and 
at  the  bottom  of  the  incline  were  loops 
which  would  enable  a  tram  to  pass 
another  vehicle  on  that  side  of  the  road. 
There  was  ample  room  for  a  vehicle  to 
pass  a  tramcar  on  the  other  side  of  the 
road,  A  dray  coming  down  the  incline 
proceeding  on  its  near  or  left  side  of  the 
highway  met  an  electric  tramcar  which 
wa^  lawfully  runninq  on  the  said  lines, 
proceeding  up  the  hill.  As  there  was  no 
room  to  pasSj  both  vehicles  stopped,  and 
remained  facing  each  other  for  fifty 
minutes,  at  the  end  of  which  time  the 
tramcar  backed  to  the  loop  at  the  bottom 
of  the  incline.  The  driver  of  the  dray 
had  been  instructed  by  his  employers  not 
to  cross  over  the  tramlines  on  to  his 
un'ong  side  to  make  way  for  tramcars. 


Digitized  by  Vnl^l^ 


gle 


MAGISTERIAL  GASES. 


Hartley  v,  Chadwick. 

A  summons  was  taken  out  under  s.  50 
of  the  Tramways  Act.  1870,  against  the 
drayman  for  wilfully  obstructing  the 
tramcar.  The  justices  dismissed  the 
summons^  saying  that  they  were  of 
opinion  that  the  drayman  had  not 
acted  unlawfully  in  maintaining  his 
right  to  drive  on  his  left  or  customary 
driving  side,  and  that  consequently 
there  had  been  no  wilful  obstruction  on 
the  part  of  the  respondent 

They  consented  to  state  a  com. 

Held,  that  as  there  was  a  doubt  as  to  whether 
the  justices  meant  that  the  drayman  had 
an  al>solute  right  to  continue  on  his  left- 
hand  fide  or  merely  that,  owing  to  the 
action  of  the  tramcar  driver,  the  drav- 
marCs  chstruction,  was  not  wilful,  the 
case  must  be  remitted  to  the  justices  to 
decide  whether  there  had  been  wilful 
obstruction  on  the  part  of  the  drayman, 
with  the  direction  that  the  drayman  had 
no  absolute  right  to  maintain  his  course 
on  the  left,  puttitig  the  tramcar  driver 
to  any  am/ount  of  incon'venience,  and 
the  tramcar  driver  had  no  al>solute  right 
to  make  all  other  vehicles  aet  out  of  his 
way^  if,  by  acting  reasonahly,  he  could 
avoid  inconven.ience  to  them.  The 
drivers  of  both  vehicles  must  act  reason" 
ahly. 

Case  stated  by  justices,  being  a  court  of 
summary  jurisdiction  under  the  Summary 
Jurisdiction  Acts,  1857  to  1870.  At  a  court 
of  summary  jurisdiction  held  at  the  court- 
house at  Leiffh,  in  the  county  of  Lancaster, 
on  Monday,  March  23rd,  1903,  an  informa- 
tion was  preferred  bv  the  appellant  against 
the  respondent,  that  he,  on  March  llth,  1P03, 
at  Leign  aforesaid,  unlawfully  and  wilfully 
did  a  certain  thing,  to  wit,  stopped  a  lorry 
in  such  a  manner  as  to  obstruct  a  carriage 
using  a  certain  tramway  there  situate,  called 
the  South  Lancashire  Tramway,  contrary  to 
the  form  of  the  statute.  After  hearing  the 
evidence,  the  charge  was  dismissed  for  the 
reasons  hereinafter  stated. 

Upon  the  hearing  the  following  facts  were 
proved  or  admitted: 

The  appellant  is  a  motorman  or  driver  of 
a  tramcar  belonging  to  the  South  Lancashire 
Tramway  Company,  which  company  was 
authorised  by  statute  63  <fe  64  Vict.  c.  ccxliii., 
to  construct  the  said  tramway,  and  with 
which  said  statute  are  incorporated  Parts  IL 
and  III.  of  the  Tramways  Act,  1870,  and 
the  running  of  the  said  tramcars  when  so 


68  J.  P.  61S. 

constructed  was  duly  sanctioned  and  autho- 
rised by  the  Board  of  Trade  on  October  17th, 
1902.  The  respondent  is  a  driver  in  the 
employ  of  George  Shaw  <k  Co.,  Limited, 
brewers,  carrying  on  business  at  Leigh  afore- 
said. 

On  March  11th,  1903,  about  4.45  in  the 
afternoon,  the  appellant  was  driving  a  tram- 
car  from  the  town  of  Leigh  to  the  township 
of  Lowton,  both  in  the  petty  sessional 
division  of  Leigh,  and  on  the  same  day  and 
at  the  same  time  the  respondent  was  driving 
a  brewer's  dray  from  the  township  of  Lowton 
to  the  town  of  Lei^h.  The  tramcar  and  the 
dray  met  at  a  point  on  the  upward  incline 
of  a  bridge  spanning  the  London  and  North 
Western  Kail  way  in  the  borough  of  Leigh. 
The  incline  in  question  is  250  to  300  yards 
in  length.  There  is  a  single  line  of  tramway 
up  the  bridge  in  question,  but  at  the  top  of 
the  bridge  and  also  at  the  bottom  there  are 
loops  or  i)assing-places  with  two  lines  of 
rails,  permitting  at  these  points  two  tram- 
cars  to  pass  each  other  when  going  in 
opposite  directions.  The  single  line  of  rails 
running  up  the  bridge  does  not  run  in  the 
centre  of  the  roadway  (which  is  of  an  aver- 
age width  of  twenty-four  feet),  but  runs 
nearer  the  kerb  on  one  side  of  the  road  than 
on  the  other.  On  one  side  of  the  line  of 
rails  there  is  space  amply  sufficient  for  the 
passage  of  vehicles  whue  the  trams  are  on 
the  single  line  of  rails,  but  on  the  other  side 
the  space  between  the  line  of  rails  and  the 
kerbstone  varies  from  ei^ht  feet  six  inches 
to  six  feet  two  inches,  so  that  it  is  impossible 
in  many  places  for  a  vehicle  to  pass  between 
a  tramcar  and  the  kerbstone. 

From  the  loops  above  mentioned  at  the 
bottom  of  the  oridge  it  is  quite  easy  to 
observe  the  whole  of  the  incline,  so  that  a 
driver  of  a  tramcar  who  might  be  at  the 
bottom  of  the  incline  on  the  Leigh  side 
could  easily  see  vehicles  coming  down  the 
bridge  from  Lowton  in  his  direction.  On 
the  day  on  which  the  offence  is  charged  the 
respondent,  who,  as  above  stated,  was 
driving  a  dray  from  Lowton  to  Leign^  was 
on  his  near  or  customary  driving  side  (that 
is  to  say,  he  was  near  to  the  kerb  on  his 
left-hand  side),  and  there  was  no  allegation 
made  by  the  appellant  that  the  respondent 
occupied  any  portion  of  the  road  between 
the  two  lines  of  rails.  The  appellant  saw 
the  respondent  with  his  dray  coming  down 
the  bndge,  and  if  the  appellant  had  re- 
mained in  the  loop  at  the  foot  of  the  incline 
for  two  or  three  minutes  the  respondent 
would  have  continued  on  his  wav  and 
would  have  jtassed  without  trouble  the 
tramcar  while  it  was  standing  in  the  loop.    ^ 
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Haetley  v.  Chadwick. 

If  the  line  of  rails  had  not  been  laid  the 
respondent  would  have  been  undoubtedly 
acting  in  a  perfectly  legal  manner  in  driving 
the  dray  on  the  side  of  which  it  was  when  it 
met  the  tramcar. 

The  appellant,  although  he  saw  the  re- 
spondent coming  down  the  bridge,  did  not 
cause  his  tramcar  to  stop  in  the  loop^  but 
proceeded  from  the  loop  alon§  the  single 
line  of  rails  until  he  came  within  a  few 
yards  of  the  respondent's  dray,  when  both 
the  appellant  and  respondent  brought 
their  respective  vehicles  to  a  standstill,  as 
there  was  not  room  for  the  dray  to  pass 
between  the  car  and  the  kerbstone  on  the 
respondent's  near  side  of  the  road. 

The  apfjellant  requested  the  respondent 
to  draw  his  horses  and  dray  to  the  other 
side  of  the  road,  where  there  was,  as  has 
been  stated,  amply  sufficient  room  for  the 
dray  to  pass  the  tramcar.  This  the  respon- 
dent declined  to  do,  on  the  ground  that  he 
was  on  his  right  driving  side.  The  respon- 
dent admitt^  that  he  had  been  directed  by 
his  employers  that  he  was  not  to  cross  to 
his  wrong  side  of  the  road  to  make  way  for 
tramcars. 

The  appellant  would  not  back  his  car  to 
the  loop,  as  he  might  have  done,  and  the 
respondent  would  not  take  his  horses  and 
dray  across  the  tram  lines  to  the  other  side 
of  the  road,  and  in  the  result  both  vehicles 
stood  in  the  roadway  for  a  space  of  fifty 
minutes,  after  which  time  the  appellant 
"backed"  to  the  loop  at  the  foot  of  the 
bridge,  and  the  respondent  proceeded  on 
his  wa^,  still  keeping  on  his  near  or  custom- 
ary driving  side.  The  town  council  of  Leigh 
had  made  no  bvelaws  regulating  the  traffic 
along  the  roads  over  which  the  South 
Lancashire  Tramway  Company  had  running 
powers. 

The  appellant  submitted  that  it  was  a 
case  of  obstinacy  on  the  part  of  the  respon- 
dent, and  that  if  the  respondent  had  adopted 
the  reasonable  course  of  crossing  to  the 
other  side  of  the  road  no  obstruction  would 
have  taken  place,  and  the  appellant  urged 
that  there  was  no  law  as  to  a  right  and 
wrong  driving  side,  and  he  quoted  me  cases 
appearing  in  the  text  books  on  the  point. 
He  admitted  that  he  was  unable  to  produce 
reports  of  English  decided  cases  to  show 
that  the  Tramways  Act  of  1870  had  effected 
a  change  in  the  law  of  highways  or  that 
tramways  possessed  peculiar  privileges  over 
highways,  or  that  drivers  of  vehicles  on 
highways  were  under  an  obligation  in  law 
to  make  way  for  tramcars,  but  the  appellant 
submitted  that,  the  tramline  having  been 
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authorised  by  Act  of  Parliament  and  sanc- 
tioned and  authorised  by  the  Board  of  Trade, 
as  mentioned  above,  drivers  and  other  people 
using  the  highways  over  which  tramcars 
were  so  authorised  to  run  should  not  un- 
necessarily and  wilfully  interfere  and 
obstruct  the  free  running  of  tramcars^  and 
he  argued  that  unless  the  ordinary  dnving 
public  would  make  way  for  tramcars  in 
narrow  places,  the  schedule  of  times  under 
which  the  trams  ran  could  not  be  adhered 
to,  and  inconvenience  to  the  public  would 
be  caused.  He  further  urged  that  Parlia- 
ment had,  in  giving  the  Act,  conferred  on 
the  tramway  company  a  statutory  privily 
superior  to  the  rights  of  the  ordinary  public, 
and  had  sanctioned  and  contemplated  incon- 
venience in  the  narrow  places  to  a  portion  of 
the  (mblic  for  the  convenience  of  the  larger 
body  of  the  public  using  the  cars. 

The  respondent  submitted  that  he  was 
not  acting  in  any  way  unlawfully  in  main- 
taining his  right  to  drive  on  his  near  side  of 
the  road,  and  that  he  was  under  no  obliga- 
tion to  cross  over  to  his  wrong  side  of  uie 
road  for  the  convenience  of  the  appellant ; 
and  the  respondent  argued  that  tne  appel- 
lant must  have  seen  him  coming  down  the 
hill  before  the  appellant  left  the  loop,  and 
that  it  was  the  auty  of  the  appellant  to 
have  stayed  in  the  loop  until  the  respondent 
had  passed,  and  that  the  respondent  had  not 
wilfully  obstructed  the  car  and  that  the 
Question  was  not  one  of  law,  but  of  fact,  for 
tne  justices.  He  further  argued  that  the 
law  as  to  the  user  of  highway  by  the  public 
had  not  been  altered  by  the  Tramways  Act, 
and  that  the  customary  rights  of  the  public 
still  existed. 

The  justices  were  of  opinion  that  the  ontis 
lay  upon  the  appellant  of  proving  that  a 
change  of  the  law  relating  to  the  user  of  the 
highways  by  the  public  mA  been  effected  by 
the  passing  of  the  Tramways  Acts,  and  that 
he  had  failed  to  do  so.  They  were  also  of 
opinion  that  the  respondent  had  not  acted 
unlawfully  in  maintaining  his  right  to  drive 
on  his  left  or  customary  driving  side^  and 
that  consequently  there  had  been  no  wilful 
obstruction  on  the  part  of  the  respondent. 
They  accordingly  dismissed  the  case,  but 
expressed  the  opinion  that  the  question  of 
law  involved  should  be  decided  by  a  higher 
court. 

The  question  upon  which  the  opinion  of 
the  court  was  desired  was  whether  the 
justices,  being  such  a  court  of  summary 
jurisdiction,  came  to  a  correct  determination 
and  decision  in  point  of  law,  and  if  not, 
what  should  be  done  in  the  premises.  ^ 
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Habtlby  V,  Chadwick. 

Section  50  of  the  Tramways  Act,  1870, 
provides :  "  If  any  person  without  lawful 
excuse  (the  proof  whereof  shall  lie  on  him), 
wilfully  does  any  of  the  following  things ; 
(namely)  .  .  .  does  or  causes  to  be  done 
anything  in  such  manner  as  to  obstruct  any 
carriage  using  a  tramway,  or  to  endanger 
the  lives  of  persons  therein  or  thereon  ;  or 
knowingly  aids  or  assists  in  the  doing  of 
any  such  thin^;  he  shall  for  every  such 
offence  be  liaole  (in  addition  to  any  pro- 
ceedings by  way  of  indictment  or  otherwise 
to  which  he  may  be  subject)  to  a  penalty 
not  exceeding  five  pounds." 

By  s.  62  :  "  Nothing  in  this  Act  or  in  any 
byelaw  made  under  this  Act  shall  take 
away  or  abridge  the  right  of  the  public  to 
pass  along  or  across  every  or  any  part  of  any 
road  alonff  or  across  which  any  tramway  is 
laid,  whetner  on  or  off  the  tramway,  with 
carriages  not  having  flange  wheels  or  wheels 
suitable  only  to  run  on  the  rail  of  the 
tramway." 

By  s.  29  of  the  South  Lancashire  Tramways 
Act,  1900  (63  &  64  Vict.  c.  ccxliii.) :  "  Where 
in  any  road  in  which  a  double  line  of  tram- 
way is  laid  there  shall  be  less  width  between 
the  outside  of  the  footpath  on  either  side  of 
the  road  and  the  nearest  rail  of  the  tramway 
than  nine  feet  six  inches  the  company  shall 
if  and  where  required  by  the  Board  of  Trade 
construct  a  cross-over  or  cross-overs  con- 
necting the  one  tramway  with  the  other  and 
by  means  of  such  cross-over  or  cross-overs 
the  traflSc  shall  when  necessary  be  diverted 
from  one  tramway  to  the  other." 

Danckwerts,  K.C.,  and  Blair,  for  the 
appellant.— The  respondent  ought  to  have 
been  convicted  of  wilful  obstruction  under 
8.  60  of  the  Tramways  Act,  1870,  for  he 
showed  no  lawful  excuse  for  obstructing  the 
pa8sa{i;e  of  the  tramcar  for  fifty  minutes. 
The  justices  refused  to  convict  being  of 
opinion  "  that  the  respondent  had  not  acted 
unlawfully  in  maintaining  his  right  to  drive 
on  his  left  or  customary  driving  side,  and 
that  consequently  there  had  been  no  wilful 
obstruction."  The  respondent  had  no  such 
absolute  right  to  drive  on  his  left  or  cus- 
tomary driving  side,  and  whilst  doing  so 
could  be,  and  m  fact  was,  guilty  of  wilful 
obstruction.  The  justices  did  not  find  as  a 
fact  that  the  respondent  had  not  obstructed 
the  tramcar  driven  by  the  appellant. 

Horridge^  K,C.,  and  B,  C.  Glen,  for  the 
respondent.  —  The  justices  have  merely 
decided  a  question  of  fact,  with  Which  the 
court  will  not  interfere,  that  under  the 
circumstances  of  the  case  the  respondent 
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did  not  obstruct  the  tramcar.  There  was 
no  obstruction  by  the  respondent,  as  the 
tramcar  should  have  waited  in  the  loop  at 
the  bottom  of  the  hill  until  the  respondent 
had  passed  with  his  dray.  The  loops  are 
there  for  that  purpose.  See  s.  29  of  the 
local  Act,  supra.  [Alvekstonb,  L.C.  J.  : 
That  section  only  applies  to  double  lines.] 
Yes,  but  the  cross-overs  and  loops  are  both 
there  to  facilitate  the  passing  of  traffic  where 
the  distance  between  the  kerb  and  the  tram- 
line is  narrow.  See  the  terms  of  s.  29,  supra. 
The  point  of  law  on  which  the  case  is  stated 
is,  has  the  law  placed  the  tramcar  in  a 
privileged  position,  so  that  all  other  vehicles 
must  make  way  for  it  ?  That  was  the  con- 
tention in  the  court  below.  If  this  is  not 
so,  the  justices  have  merely  decided  a 
question  of  fact.  [Alvbrstonb,  L.C.J.  : 
My  difficulty  is  this  :  If  the  finding  means 
that  the  obstruction  was  not  wilful  oecause 
they  thought  the  appellant  ought  to  have 
kept  his  tramcar  at  the  loop  or  backed  it, 
then  I  think  the  decision  ought  to  be 
affirmed ;  but  it  is  difficult  to  draw  that 
meaning  from  their  finding.  It  is  possible 
that  their  opinion  "  that  the  respondent  had 
not  acted  unlawfully  in  maintaining  his 
right  to  drive  on  Lis  left  or  customary 
driving  side"  does  not  mean  that  they 
thought  he  had  an  absolute  right,  but  only 
a  right  under  the  circumstances  ot  the  case.] 

DanchwerUy  K.C.,  in  reply.— The  appel- 
lant does  not  contend  that  tne  tramcar  nas 
a  right  to  turn  everything  out  of  its  way. 
Both  classes  of  vehicle  must  act  reasonably, 
and  wilful  obstruction  is  a  (question  of  fact 
for  the  justices  to  decide,  which  in  this  case 
they  have  not  decided,  being  of  opinion  that 
the  respondent  had  an  absolute  right  to 
continue  on  his  left  or  near  side.  [Sec- 
tions 72  and  78  of  the  Highway  Act,  1835, 
were  also  referred  to.] 

Alverstonb,  L.C.  J.— This  case  has  been 
so  stated  that  we  think  it  better  it  should 
go  back  to  the  learned  justices  to  be  reheard 
with  a  direction  from  us.  I  say  so,  speaking 
for  myself,  because  it  seems  to  me  that  the 
contentions  that  have  been  suggested  as 
being  urged  in  the  court  below  are  really  so 
ridiculous  that  I  cannot  conceive  that  the 
finding  of  the  justices  can  be  construed  in 
the  way  suggested  by  either  the  one  side  or 
the  other.  The  justices  ought  in  dealing 
with  this  kind  of  case,  to  apply  tne  ordinary 
rules  which  have  been  laia  aown  now  for 
many  years  to  both  classes  of  vehicle.  They 
have  both  to  act  reasonably,  having  regard 
to  what  the  power  of  motion  is  on  the  one 
and  on  the  other,  and  to  the  fact  that  the 
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statutory  right  to  run  a  carria^  on  flanged 
wheels  alone  may  alter  what  is  reasonaole 
in  the  one  case  and  in  the  other.  If  the 
contention  really  was  that  the  lorry  driver 
had  a  right  to  go  down  upon  the  left— his 
near  side — and  to  keep  the  tramcar  standing 
at  the  bottom  as  a  matter  of  right,  because 
under  the  Highway  Act  he  had  a  right  to  go 
upon  the  near  side  of  the  road,  and  that 
however  unreasonable  it  might  be,  he  was 
entitled  to  go  down  on  the  near  side  and  to 
keep  the  tramcar  standing  at  the  bottom, 
speaking  for  myself,  I  think  the  proposition 
aosurd.  If  that  was  the  contention  raised, 
the  justices  ought  not  to  give  effect  to  it. 
On  the  other  hand,  if  the  contention  was 
that,  having  regard  to  the  neglect  of  the 
tramcar  driver  to  stop  for  a  limited  time  in 
:  the  sidings  at  the  bottom,  or  to  back,  when 
he  found  there  was  a  diflSculty,  to  the 
sidings  at  the  bottom,  the  refusal  to  draw 
acrass  was  not  unreasonable  as  a  matter  of 
fact,  I  think  we  ought  not  then  to  interfere 
with  the  finding  of  the  justices.  It  would 
be  perfectly  open  to  them  to  consider 
whether  the  refusal  to  draw  across  was 
a  wilful  obstruction,  having  regard  to 
the  fact  that  the  tramcar  could  itself  have 
avoided  any  obstruction  at  all,  by  stopping 
not  for  two  or  three  minutes,  which  seems 
to  me  to  be  quite  an  unreasonable  time  in 
such  a  distance,  but  stopping  for  what  may 
be  a  proper  time  having  regard  to  the  traffic 
on  the  road— but  that  consideration  would 
be  for  the  justices.  Therefore  I  think  the 
case  must  go  back  to  the  justices,  with  our 
direction  that  the  respondent  had  no  abso- 
lute right  to  maintain  the  left,  and  to  put 
the  tramcar  to  any  amount  of  inconvenience, 
that  there  was  a  auty  on  the  part  of  the  horse 
lorry  to  act  reasonably  towards  the  tramcar, 
and  that,  on  the  other  hand,  there  was  no 
right  on  the  part  of  the  tramcar  driver  to 
say,  "  I  will  go  on  and  make  you  cross  the 
road,"  if  by  acting  reasonably  he  could  avoid 
what  might  either  be  inconvenience  or  might 
cause  some  difficulty  in  the  traffic  in  other 
directions.  There  is  this  doubt  as  to  what  this 
question  or  statement  really  does  mean ;  it  is 
contended  on  the  one  hand  that  the  justices 
meant  to  decide  that  the  obstruction  was 
not  wilful,  having  regard  to  what  the  tram- 
car  driver  did,  and  on  the  other  side  it  is 
contended  that  they  did  mean  to  decide  that 
the  lorry  driver  had  a  right  to  go  down  upon 
the  left,  notwithstanding  the  fact  that  it 
would  incommode  the  tramcar.  As  there  is 
this  doubt,  I  think  the  case  had  better  go 
back  to  be  reheard,  with  the  direction  I  have 
indicated. 

Kennedy,  J.— I  entirely  agree. 
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Phillimokb,  J.— I  agree.  I  think  that  the 
respondent  had  no  right,  unless  the  sjsecial 
circumstances  of  the  case  gave  him  it,  to 
drive  on  the  left  side.  He  had  no  implied 
right  to  insist  upon  keeping  on  the  left  side 
or  upon  passing  the  tramcar  on  the  left  side. 

Case  remitted  to  justices  tvith 
direction  indicated.  Costs  to 
abide  the  event. 

Solicitors  for  the  appellant :  Chester  & 
Co.,  for  Finlay  Dun,  Liverpool 

Solicitors  for  the  respondent:  Norris 
Aliens  and  Chapman,  for  Jackson  &  Co., 
Eochdale. 
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July  8,  1904. 

(Before  Alverstone,  L.C. J.,  Kennedy  and 
Phillimobe,  JJ.) 

Brooks  v,  Bagshaw. 

Adulteration— Food  and  drugs—  Institution 
of  a  prosecution — Laying  of  informa- 
tion, issue  or  service  of  summons — 
Sale  of  Food  and  Drugs  Act,  1899  (62  & 
63  Vict.  c.  51),  s.  19  (1). 

A  prosecution  is  instituted  when  the  infor- 
mation is  laid. 

By  s,  19  (1)  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  when  an  article  of  food  or 
drug  has  been  purchased  for  test  pur- 
poses,  a  prosecution  under  the  Food 
and  Drugs  Acts  in  resj)ect  of  the  sale 
thereof  shall  not  be  instituted  after  the 
expiration  of  twenty-eight  days  from 
me  tim^  of  purchase.  An  informatum 
was  on  January  23rd,  1904,  laid  by  the 
appellant  against  the  respondent^  for 
that  he,  on  January  9th,  1904, ,  sold 
milk  adulterated  with  43  per  cent  of 
added  water,  A  summons  was  in  the 
firsp  instance  issued  on  the  sams  day, 
returnable  on  February  llth,  1904. 
This  summons  should  have  been 
served    by   January   27th   to  comply 
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with  ».  19  (2)  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  hit  was  riot  served  till 
January  29fA.  A  fresh  summons 
tpas  issued  on  February  llth,as  stated 
in  the  summonsy  by  a  clerical  error, 
on  an  information  of  the  sam>e  date, 
but  in  fact  on  the  old  information  of 
January  ^rd.  The  justices  dismiss^ 
the  information  on  the  groimd  that  the 
prosecution  had  not  been  instituted 
within  twenty-eight  days  from  the  time 
of  the  purcHase  on  January  9^  hold- 
vng  that  the  institution  of  the  prosecu- 
tion dated  from  the  service  of  the 
summons, 

field,  that  the  prosecution  was  in  tim^,  as 
the  institution  of  the  prosecution  dated 
from  the  laying  of  the  information. 

Beardsley  v.  Giddings,  [1904]  1  K,  B.  847/ 
68  •/.  P.  222  considered. 

Case  stated  by  justices. 

At  a  petty  sessions  held  at  the  city  of 
Norwich  for  the  said  city  and  county  on 
March  3rd,  1904,  an  information  was  pre- 
ferred before  justices  by  Joseph  Brooks,  the 
inspector  under  the  Safe  of  Food  and  Drugs 
Acts  for  the  said  city,  hereinafter  called  the 
conoplainant^  a^inst  one  Qeorge  Bashaw, 
of  Blofield,  m  Norfolk,  farmer,  hereinafter 
called  the  defendant,  for  that  he,  the 
defendant,  on  January  9th,  1904,  did  unlaw- 
fully sell,  to  the  prejudice  of  the  purchaser, 
a  certain  article  of  food,  to  wit,  a  quantity 
of  milk  which  was  procured  by  the  com- 
plainant at  the  place  of  deliverv,  in  course 
of  delivery  to  the  purchaser  and  consigned 
in  pursuance  of  a  contract  for  sale  to  such 
purchaser  and  which  quantity  of  milk  was 
not  of  the  nature,  substance  and  quality  of 
the  article  demanded  by  such  purchaser, 
the  same  being  there  adulterated  with 
43  per  cent,  of  added  water  contrary  to  the 
form  of  the  statute,  and  such  information 
was  dismissed  by  the  justices  subject  to  the 
following  case. 

At  the  hearing  the  defendant  took  a  preli- 
minary objection  to  the  justices'  jurisdiction 
to  hear  and  determine  the  case,  on  the  ground 
that  the  prosecution  was  out  of  time,  as  not 
having  been  instituted  before  the  expiration 
of  twenty-eight  days  from  the  time  of  such 
purchase  as  required  by  sub-s.  (1)  of  s.  19  of 
the  Sale  of  Food  and  Drugs  Act,  1899, 
which  is  as  follows  :  "  When  any  article  of 
food  or  drug  has  been  purchased  from  any 
person  for  test  purposes,  any  prosecution 
under  the  Sale  of  Food  and  Drugs  Acts  in 
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respect  of  the  sale  thereof,  notwithstanding 
anything  contained  in  section  20  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  shall  not  be 
instituted  after  the  expiration  of  twenty- 
eight  days  from  the  time  of  the  purchase." 
The  information  before  referred  to  was  laid 
on  January  23rd,  1904,  before  one  of  the 
justices  for  the  said  city,  who  on  the  same 
day  issued  his  summons  addressed  to  the 
defendant,  and  made  it  returnable  on  Feb- 
ruary 11th,  1904,  this  summons  should  have 
been  served  not  later  than  January  27th,  so 
as  to  comply  with  sub-s.  (2)  of  the  section 
above  quoted,  which  requires  that  the  sum- 
mons in  any  prosecution  under  the  said  Act 
of  1899  shall  not  be  made  returnable  in  less 
time  than  fourteen  days  from  the  day  on 
which  it  was  served.  The  summons,  how- 
ever, being  made  returnable  as  aforesaid 
for  February  11th,  1904,  by  the  default  of 
the  county  police  was  not  served  until 
January  29th,  leaving  only  twelve  clear 
days  between  the  service  and  the  return  day 
of  the  summons.  On  February  6th  the 
town  clerk  (who  acted  for  the  complainant) 
sent  a  letter,  of  which  the  following  is  a 
copy,  to  the  defendant's  solicitors : — 
"  Brooks  V.  Bagshaw. — ^You  will  remember 
that  I  arranged  to  ask  for  an  adjournment 
of  this  case  from  Thursday  next  to  Friday, 
to  suit  the  convenience  of  your  Mr.  Reeve. 
I  now  find  that  owing  to  the  default  of  the 
county  police  the  summons  was  not  duly 
served.  I  am  therefore  unable  to  proceed 
further  with  this  summons.  You  will 
understand  I  reserve  to  myself  the  right  to 
take  further  action  herein."  By  reason  of 
this  defective  service  on  the  return  day  of 
the  summons,  viz.,  February  11th,  1904,  the 
case  was  not  proceeded  with,  but  on  the 
application  of  the  complainant  a  fresh  sum- 
mons was  issued  by  the  same  justice  who 
issued  the  first  summons,  made  returnable 
on  March  3rd,  1904,  this  second  summons 
dated  February  11th,  1904,  was  intended  to 
be  issued  and  was  really  issued  upon  the 
information  of  January  23rd,  but  through  a 
clerical  error  the  summons  purported  to  be 
issu^  upon  a  information  laid  on  the  date 
of  the  second  summons,  viz.,  February  11th, 
although  there  was  no  fresh  information 
laid  on  that  date. 

The  defendant,  appearing  in  answer  to  the 
last-mentioned  summons^  thereupon  con- 
tended that  the  prosecution  had  not  been 
instituted  within  twenty-eight  days  as  was 
required,  inasmuch  as  the  second  summons 
had  been  issued,  as  appeared  by  it,  on  a 
second  information  laid  after  the  twenty- 
eight  days  had  expired,  and  was  therefore 
bcui,  and  further,  should  this  contention 
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fail,  the  defendant  thereupon  contended 
that  the  laying  of  the  information  alone  was 
not  the  institution  of  a  prosecution  under 
the  Sale  of  Food  and  Dru^  Act,  1899,  s.  19. 
and  that  what  was  required  by  the  said 
section  was  not  only  the  laying  of  an  infor- 
mation but  also  the  service  of  the  summons 
issued  upon  such  information  within  twenty- 
eight  days  from  the  date  of  the  offence 
alleged  in  such  information. 

It  was  on  the  other  hand  contended  on 
behalf  of  the  complainant  that  the  clerical 
error  in  the  second  summons  did  not  vitiate 
the  same,  inasmuch  as  there  had  not  been 
any  fresh  information  in  writing  or  other- 
wise, and  that  although  in  the  printed  form 
of  summons  it  purported  to  be  laid  under 
an  information  of  the  same  date  as  the 
second  summons,  yet  the  matter  was  capable 
of  explanation  and  the  summons  couJd  be 
amended  in  this  particular.  It  was  further 
contended  by  the  complainant  that  the  lay- 
ing of  the  first  information  was  a  sufficient 
institution  of  the  proceedings  within  the 
meaning  of  the  Act  and  that  the  summons 
issued  upon  that  information  need  not 
necessarily  be  served  within  the  twenty- 
eidbt  days'  limit. 

The  justices  were  of  opinion  that  the 
defendant  had  not  been  deceived  or  mislead 
through  the  clerical  error  in  the  second 
summons  which  has  been  referred  to  and 
they  did  not  give  effect  to  the  contention 
made  on  his  behalf  with  regard  to  it,  being 
satisfied  that  there  had  not  been  any  second 
information  laid,  and  that  the  summons 
was  intended  to  be,  and  was  in  fact  a  re- 
issue of  the  summons  on  the  information  of 
Januar^r  23rd,  1904.  but  with  regard  to  the 
contention  on  behalf  of  the  defendant  that 
the  information  must  be  followed  b^  due 
service  of  the  summons  thereon  within  the 
limited  period  of  twenty-eight  days  from  the 
date  of  the  alleged  offence,  they  considered 
having  reference  to  the  Act  of  Parliament 
under  their  consideration,  that  the  time 
limit  for  institution  of  proceedings  was 
intended  bjr  the  legislature  to  protect 
sellers  of  articles,  especially  those  of  perish- 
able nature  from  bemg  prejudiced  through 
delay  on  the  part  of  the  prosecution  m 
bringing  cases  to  a  hearing,  and  that  this 
protection  could  not  be  secured  to  the 
seller  of  such  articles,  unless  it  were  impera- 
tive to  serve  the  summons  as  well  as  lay  ^e 
information  within  the  time  limit  of  twenty- 
ei^ht  days.  They  therefore  gave  effect  to 
this  contention  made  on  behalf  of  the 
defendant  and  accordingly  dismissed  the 
information  but  without  costs. 

Copies  of  the  information  and  the  first 
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and  second  summonses  were  appended  to  the 
case. 

The  question  upon  which  the  opinion  of 
the  court  was  desired,  was  whether  the 
justices  upon  the  above  statement  came  to  a 
correct  decision  in  point  of  law. 

If  the  court  were  of  opinion  that  the  said 
dismissal  of  the  information  was  legal  and 
proner  then  their  decision  was  to  stand  ;  but 
if  the  court  were  of  opinion  that  they  were 
wrong  in  point  of  law,  then  the  court  was 
respectfully  requested  to  remit  the  case  to 
the  said  justices  with  the  opinion  of  the 
court  thereon,  or  to  make  sucn  order  as  to 
the  court  might  seem  fit. 

E,  E,  Wild,  for  the  appellant— The  case 
of  Bearddey  v.  Giddings,  [1904]  1  K.  B. 
847  ;  68  J.  P.  222;  decided  that  the  institu- 
tion of  a  prosecution  under  s.  19  (1)  of  the 
Sale  of  l^ood  and  Drup  Act,  1899,  was 
"the  commencement  of  the  proceedings*' 
and  not  the  service  of  the  summons  on  the 
information.  Alverstokb,  L.C.J.,  said  in 
that  case  (see  L.  R.,  p.  850) :  "  It  seems  to  me 
that  the  laying  of  the  information  and  the 
issue  of  the  summons  upon  that  information 
were  well  known  to  be  tne  commencement  of 
a  prosecution,  and  where  the  words  used  are 
I  prosecution  shall  not  be  instituted,'  I  Uiink 
it  would  require  a  stronger  case  to  enable 
us  to  hold  that  that  did  not  mean  the  lay- 
inff  of  the  information."  In  that  case  the 
information  was  laid  and  the  summons 
issued  thereon  upon  the  same  day  and  both 
procesjjes  were  within  twenty-eight  days  of 
the  sale  in  respect  of  which  proceedings 
under  the  Food  and  Druffs  Acts  were  taken. 
In  the  case  now  before  the  court,  the  infor- 
mation was  laid  within  the  necessary  time 
limit  of  twentv-eight  days,  but  the  summons 
was  not  issued  within  that  time.  The  ques- 
tion, therefore,  in  this  caseu  is  whether  a 
prosecution  under  s.  19  (1)  of  the  Food  and 
Drugs  Act,  1899,  was  instituted  when  the 
information  was  laid  or  when  the  summons 
thereon  was  issued.  In  Thorpe  v.  Priest- 
nail,  [18971  1  Q.  B.  159 ;  60  J.  P.  821 ; 
Wills,  J.,  neld  that  a  "  prosecution  was 
'  instituted'  under  s.  1  of  the  Sunday  Obser- 
vance Prosecution  Act,  1871,  when  the 
information  was  laid."  In  that  case  aiso  the 
summons  was  issued  on  the  same  day  that 
the  information  was  laid.  The  institution 
of  the  prosecution,  according  to  the  reason- 
ing in  the  judgment  of  Wills,  J.,  in  that 
case,  must  be  within  the  discretion  of  the 
prosecutor,  and  neither  the  issue  or  the 
service  of  the  summons  is  within  that  dis- 
cretion, but  the  laving  of  the  information  is. 
Wills,  J.,  said :  *^I  do  not  think  that  any 
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distinction  can  properly  be  drawn  between 
the  words  'institute'  and  'commence.'" 
The  appeUanf  8  contention  is  supported  by 
s.  11  of  the  Summary  Jurisdiction  Act, 
1848,  which  limits  the  time  for  laying  infor- 
mations to  within  six  months  from  the  time 
when  the  matter  of  the  information  arose  in 
cases  where  no  time  is  specially  limited  for 
laying  the  information.  See  Morris  y. 
Jjuncan,  [1899]  1  Q.  B.  4.  Once  an  infor- 
mation has  been  laid,  a  series  of  fresh  sum- 
monses may  be  issued,  unless  and  until  the 
case  has  been  determined  on  its  merits. 
See  Ex  parte  Fielding  (1861),  25  J.  P.  769  ; 
B.  V.  Lancashire  JJ.  (1874),  38  J.  P.  216  : 
29  L.  T.  886  :  Simcox  v.  Handsworth  Local 
Board  (1881).  8  Q.  B.  D.  39 ;  46  J.  P.  260. 
See  also  Paley  on  Convictions,  7th  ed., 
p.  72,  et  seq.  Dixon  v.  Wells  (1890), 
26  Q.  B.  D.  249;  54  J.  P.  726,  was  a 
case  where  under  42  &  43  Vict.  c.  30. 
s.  10,  the  summons  had  to  be  servea 
within  twenty-eiffht  days.  In  Pickavance 
V.  Pickavance,  [1901]  P.  60,  Jecjne,  P., 
expressed  an  opinion  that  a  second  summons 
could  not  be  issued  on  a  complaint  made 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  when  the  first  summons 
had  been  withdrawn  by  leave  of  the  court 
{Batt  V.  Mattinson  (1900),  82  L.  T.  800,  was 
also  mentioned).  Then  the  clerical  error  in 
the  summons  of  February  11th,  to  the  effect 
that  it  was  issued  on  an  information  of  that 
date  was  immaterial.  [Alvebstone,  L.C.  J. : 
We  need  not  trouble  you  on  that  point.] 
The  respondent  did  not  appear. 

Alvebstone,  L.C.  J.— This  case  has  raised 
a  point  which  is  not  exactly  covered  by  the 
decision  in  Beardsley  v.  Giddings,  [1904] 
1 K.  B.  847 ;  68  J.  P.  222.  The  question  here 
is  whether  the  information  with  regard  to  an 
offence  under  the  Sale  of  Food  and  Dru^ 
Acts  in  respect  of  a  sale,  having  been  laid 
within  twenty-eight  days  of  the  sale,  there 
is  anv  valid  objection  to  a  summons  being 
issued  more  than  twenty-eight  days  after 
the  sale.  In  the  case  of  Beardsley  v.  Gid- 
dings,  sunra,  where  s.  19  (1)  of  the  Sale  of 
Food  and  Drugs  Act,  1899,  was  considered, 
it  happened  that  the  summons  was  issued 
upon  the  same  day  as  the  information  was 
laid.  In  that  case  we  held  that  the  prose- 
cution was  instituted  when  the  information 
was  laid  and  the  summons  was  issued  and 
not  when  the  summons  was  served.  M^ 
brother  Wills  said  in  that  case  "the  insti- 
tution of  a  prosecution  seems  to  me  to  mean 
ordinarily  the  commencement  of  the  pro- 
ceedings bv  which  a  person  is  brought  before 
the  court     In  my  opinion  that  is  the  right 
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view  as  to  the  time  when  a  prosecution  is 
instituted.  Ever  since  the  decision  in  the 
case  of  Fx  parte  Fielding  (1861),  25  J.  P. 
769,  it  appears  to  have  been  neld  that  once 
an  information  has  been  laid,  a  series  of 
fresh  summonses  mav  be  issued,  unless  and 
until  the  matter  has  been  determined  on  it« 
merits.  I  think  then  that  as  the  informa- 
tion was  laid  within  twenty-ei^^ht  days 
of  the  sale,  the  prosecution  was  instituted 
in  time,  and  the  second  summons  of  Febru- 
ary 11th,  returnable  on  March  3rd,  should 
have  been  entertained  by  the  justices.  The 
appeal  therefore  will  be  allowed. 

Kennedy,  J. — I  have  nothing  to  add. 

Phillimors,  J.— I  agree. 

Appeal  allowed.    Com  remitted  to 
justices  to  hear  and  determine. 

Solicitors    for    the    appellant:    Sharpe, 
Parker  &  O).,  for  A.  H.  Miller,  Norwich. 
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July  11,  1904. 

(Before  Alvebstone,  L.C. J.,  Kennedy 
and  Phillimobe,  JJ.) 

Habbis  and  Othebs  v.  Scubpield, 

Group  of  houses  separately  occupied — 
Common  access  and  some  common 
accommodation— Premises  within  the 
same  curtilage  —  Drain  or  sewer — 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  65),  s.  4. 

Eighteen  dwelling-houMS,  unth  pavements 
in  front  of  them,  stood  grouped  about 
an  open  space  of  grou/na.  At  one  side 
of  the  space  there  u>as  a  bovmdary  wall. 
Access  could  be  obtained  to  the  space  or 
court  by  means  of  a  main  entrance 
from  a  main  thoroughfare  through  a 
partially  enclosed  space  of  ground^  and 
also  by  m>eans  of  two  narrow  passages 
betvfeen  certain  of  the  houses.    There 
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was  certain  common  accommodation 
for  the  tenarUs  of  the  hoitws — tipo  ash- 
pits and  thirteen  toater-closets. 

The  slop  water  from,  the  sinks  of  each  of 
these  houses  was  carried  by  open  cross 
channels  cut  in  the  pavement  at  right 
angles  to  each  house  into  open  nde 
channels  at  the  side  of  the  pavements, 
and  thence  through  gvllies  into  the 
main  sewer  outside.  There  was  one 
cross  channel  for  ea^h  house,  hut  the 
side  chxiTvnds  drained  m^ore  than  one 
building. 

Held,  that  the  eighteen  dwelling-houses 
were  not  pnremises  within  the  same 
curtilage  unthin  the  meaning  of  s.  4 
of  the  Public  Health  Act,  1875,  and 
that  therefore  the  side  channels,  being 
used  for  the  drainage  of  more  than  one 
building,  were  sewers  unthin  the  mean- 
ing of  the  definition  of  that  word  in 
s.  4.  A  nu/nvber  of  houses  separately 
occupied,  with  common  access  and  to 
some  extent  common  accommodation, 
are  not  premises  within  the  sam^  cur- 
tilage unthin  the  meaning  of  s,  4. 

Per  Phillimore,  J, :  Two  separate  houses 
occupied  by  two  separate  sets  of  people, 
so  as  to  be  separate  and  inaepenaent 
dwelling  -  homes,  are  not  premises 
unthin  the  same  curtilage. 

St  Martin-in-the-Fielda  Vestry  v.  Bird, 
[1895]  1  Q,   B.  428  \m  J.  P,   52,  fol- 


Pilbrow  V.  St.  Leonard,  Shoreditch,  Vestry, 
.[1895]  1  Q.  j5.  433 ;  59  J.  P.  68,  c(m- 
sidered. 

Case  stated  by  justices. 

An  information  was  preferred  on  March 
23rd,  1904,  bv  Harold  Scurfield,  the  respon- 
dent, medical  officer  of  health  for  the  city 
of  Sheffield,  under  the  Public  Health  Act, 
1875j  against  George  Wyatt  Douglas  Harris, 
Wilbam  Alexander  Colyer,  and  William 
Alexander  Francis  Colyer,  the  appellants, 
that  the  following  nuisance  existed,  namely, 
a  nuisance  arising  from  certain  defective 
surface  channels  at  Nas.  7  to  25  in  No.  1 
Court,  Eyre  Lane,  Sheffield,  and  that  the 
said  nuisance  was  caused  by  the  appellants, 
the  owners  of  the  said  premises,  and  that 
on  January  22nd,  1904,  tne  appellants  had 
notice  from  the  respondent,  specifying  Uie 
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works  to  be  done  in  order  to  abate  the  said 
nuisance,  and  that  the  appellants  had 
neglected  to  comply  with  such  notice. 

uliis  information  was  heard  and  deter- 
mined by  two  justices  at  a  petty  sessions 
on  the  8th  and  15th  days  of  April,  1904,  the 
said  parties  respectively  being  then  present, 
and  upon  such  hearing  thev  ordered  the 
appellants  within  twenty-eight  days  of  the 
service  of  the  order  or  a  true  copy  thereof, 
according  to  the  said  Act,  to  abate  the  said 
nuisance,  and  for  that  purpose  to  abolish 
the  said  surface  channels  and  substitute 
properly  constructed  pipe  drains  with 
water-tight  joints  and  all  necessary  traps 
and  connections  thereto,  so  that  the  same 
should  no  longer  be  a  nuisance  as  afore- 
said, and  they  also  ordered  the  appellants 
forthwith  to  pay  to  the  respondent  the 
sum  of  8s.  6d,  for  costs,  but  consented  to 
state  and  sign  a  case. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  proved  in 
evidence  before  the  justices  and  with  the 
consent  of  both  parties  the  justices  had  a 
view  of  the  houses  and  channels  situate  in 
No.  1  Court,  Eyre  Lane. 

The  appellants  are  the  owners  of  eighteen 
dwelling-nouses,  Nos.  7  to  25  in  No.  1  Court, 
Eyre  Lane,  in  the  city  of  Sheffield.  The 
said  houses  are  back-to-back  houses,  and 
Nos.  7  to  13  thereof  form  part  of  a  block, 
and  Nos.  14  to  25  thereof  are  in  one 
block  ^  the  said  Nos.  7  to  13  thereof  face 
the  said  Nos.  14  to  19  thereof,  and  between 
them  is  an  open  space  of  ground  with  a 
pavement  on  either  side.  Nos.  20  to  25  of 
the  said  houses  face  the  boundary  wall  on 
the  south-east  side  of  the  court,  and  be- 
tween them  and  the  said  boundary  wall 
is  also  an  open  space  of  ground  with  a 
pavement  on  the  side  thereof.  The  main 
entrance  to  the  court  is  from  a  partially 
enclosed  space  of  ground,  to  which  an 
entrance  is  obtained  from  one  of  the  main 
thoroughfares.  The  court  can  also  be 
enterea  by  means  of  two  narrow  passages 
made  between  certain  of  the  said  Nos.  7  to 
13  of  the  said  houses. 

There  are  two  ashpits  in  the  court,  which 
are  situate  therein  at  the  north-eastern 
boundary. 

There  are  also  situate  in  the  court  at 
the  said  north-eastern  boundary  thirteen 
water-closets  for  the  use  of  the  tenants. 

On  January  22nd,  1904.  the  respondent, 
being  the  medical  officer  of  health  for  the  said 
city  (on  behalf  of  the  council  of  the  city,  beins 
the  urban  sanitary  authority  for  tne  said 
city),  served  a  notice  upon  the  appellants  of 
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the  existence  of  a  nuisance  in  respect  of 
the  said  property^  such  nuisance  arising 
from  certain  aefective  surface  channels,  and 
requiring  the  appellants  to  abolish  the  said 
surface  channels  and  substitute  properly 
constructed  pipe  drains  with  water-tight 
joints,  and  all  necessary  traps  and  con- 
nections thereto.  The  appellants  failed  to 
comply  with  the  said  notice.  The  said 
surface  channels  are  open,  and  not  covered 
in  or  enclosed  in  any  way. 

The  slop  water  from  the  sinks  of  each 
house  is  carried  by  a  separate  channel 
piereinafter  called  the  "cross  channel")  cut 
in  the  pavement  at  right  angles  to  each 
house  into  a  long  channel  (hereinafter 
called  the  "side  channel")  at  the  side  of 
the  pavements  in  the  court.  There  is 
therefore  a  separate  cross  channel  for  each 
house,  and  a  number  of  these  cross  channels 
drain  into  each  side  channel,  and  the 
drainage  is  b^  these  side  channels  carried 
into  two  gullies  in  the  court,  and  thence 
into  the  main  sewer  outside  of  the  court 

The  use  of  the  said  channels  and  cross 
channels  in  manner  aforesaid  constitute  a 
nuisance  within  the  meaning  of  the  Public 
Health  Act,  1875.  The  said  side  channels 
and  cross  channels  have  apparently  been 
in  existence  for  many  years. 

The  respondent  contended  that  each  of 
the  said  side  channels  and  cross  channels 
was  a  drain  as  defined  by  the  Public  Health 
Act,  1875,  by  reason,  as  he  contended,  of 
all  the  said  houses  being  premises  within 
the  same  curtilage,  and  that  the  appeUants 
were  therefore  bound  to  do  the  work 
required  by  the  said  notice. 

The  appellants  contended  that  each  of 
the  said  side  channels  was  a  sewer  as 
defined  by  the  said  statute,  as  each  was 
used  for  the  drainage  of  more  than  one 
building,  and  that  the  premises  were  not 
within  the  same  curtilage. 

The  justices  were  of  opinion  that  the  said 
side  channels,  although  used  for  the  drainage 
of  more  than  one  building,  were  drains  and 
not  sewers,  and  they  were  of  opinion  that 
the  houses  drained  were  premises  within 
the  same  curtilage. 

The  question  for  the  opinion  of  the  court 
was  whether,  upon  the  above  statement  of 
facts,  the  justices  came  to  a  correct  deter- 
mination in  point  of  law  that  the  said  side 
channels  were  drains  and  not  sewers  within 
the  meaning  of  the  Public  Health  Act, 
1875 ;  and,  if  not,  what  should  be  done 
in  the  preuiises. 

By  8,  4  of  the  Public  Health  Act,  1875 : 
" '  Drain '  means  any  drain  of  and  used  for 
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the  draina^  of  one  building  only,  or  pre« 
mises  within  the  same  curtilage,  and  inade 
merely  for  the  purpose  of  communicating 
therefrom  with  a  cesspool  or  other  like 
receptacle  for  drainage,  or  with  a  sewer 
into  which  the  drainage  of  two  or  more 
buildings  or  premises  occupied  by  different 
persons  is  conveyed. 

"'Sewer'  includes  sewers  and  drains  of 
every  description  except  drains  to  which 
the  word  'drain'  interpreted  as  aforesaid 
applies,  and  except  drains  vested  in  or 
under  the  control  of  any  authority  having 
the  management  of  roads,  and  not  being 
a  local  authority  under  this  Act." 

DanckwertSj  E.C.  (Beddall  with  him),  for 
the  appellants.— The  justices  have  held  that 
the  side  channels  were  drains,  although 
used  for  the  drainage  of  more  than  one 
building,  on  the  ground  that  the  houses 
drained  were  premises  within  the  same 
curtilage  within  the  meaning  of  the  defini- 
tion of  a  drain  in  s.  4  of  the  Public  Healtii 
Act,  1875,  supra.  But  these  side  channels 
were  not  drains  within  the  meaning  of 
that  definition,  as  they  were  not  used  for 
the  drainage  of  premises  within  the  same 
curtUage.  These  eighteen  houses  drained 
by  the  side  channels  cannot  be  premises 
within  the  same  curtilage.  See  St  Martin- 
in-the-Fidds  Veitry  v.  Bird,  [1895]  1  Q.  B. 
428 ;  60  J.  P.  52,  where  an  arcade  con- 
sisting of  a  central  passage  with  a  number 
of  houses  and  shops  on  either  side,  drained 
by  a  construction  which  ran  down  the 
central  passage  to  a  main  sewer  outside, 
was  held  not  to  constitute  "  premises  within 
the  same  curtilage  "  within  the  meaning  of 
8.  250  of  the  Metropolis  Local  Management 
Act,  1855.  The  judgments  in  that  case, 
which  is  known  as  the  Lowther  Arcade 
Com.  are  conclusive  that  a  number  of 
builaings  separately  occupied,  as  in  the 
case  beiore  tne  court,  cannot  be  premises 
within  the  same  curtilage.  The  case  of 
PUbrow  V.  St.  Leonard,  Shoreditchy  Vestry^ 
[1895]  1  Q.  B.  433  ;  59  J.  P.  68,  was  dis- 
tinguished from  the  Lowther  Arcade  Case 
by  LordEsHEB,  M.R.,  on  the  ground  that 
the  arcade,  except  at  night,  was  intended 
for  the  use  of  others  than  the  occupiers  of 
the  premises  on  each  side,  whereas  the 
space  between  the  two  blocks  of  buildings 
in  PUbrwfs  Case  was  intended  for  the 
occupants  of  those  blocks  and  those  who 
came  to  see  them.  Lopes,  L.J..  also  thought 
the  two  cases  distinguishable  upon  the 
same  ground.  Riobt,  L. J.,  dissented  from 
the  opinion  of  the  msuorit^  of  the  court 
in    Pvlhrou^s    Case,    tninking    that    the 
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two  blocks  of  buildiiig;s  were  not  premises 
within  the  same  curtilage,  and  that  that 
case  was  indistinguishable  on  the  facts 
from  the  Lowiher  Arcade  Case.  Lord  Esheb 
also  said  in  that  case :  ^^  The  fact  that  the 
space  so  employed  was  not  large  is  a  matter 
to  be  taken  into  account ;  because  if  a  very 
large  number  of  buildings  were  built  round 
a  large  open  space,  as  in  the  case  of  a 
'square/  no  one  could  say  that  such  a 
'  8(iuare '  was  a  space  of  ground  which  could 
within  the  meaning  of  the  Act  be  one  curti- 
lage." If  Pilbrows  Case  is  distinguishable 
from  the  Lowiher  Arcade  Case^  the  facts  in 
the  case  before  the  court  are  clearly  covered 
by  the  decision  in  the  last  -  mentioned 
case.  In  Pilbrow's  Ca^  both  blocks  of 
buildings  belonged  to  the  same  owner,  and 
were  enclosed  in  a  kind  of  ring-fence.  These 
side  channels,  therefore,  are  sewers,  as  they 
are  used  for  the  drainage  of  more  than  one 
building  not  within  the  same  curtilage.  Such 
open  channels  may  be  sewers  within  the 
meaning  of  the  definition  in  s.  4.  See  Wil- 
kinson V.  Llandaffand  Dinas  Pawis  RturaX 
District  Council,  [1903]  2  Ch.  695 ;  68  J.  P. 
1.  These  side  channels  being  sewers,  they 
vested  in  the  local  authority  under  s.  13  of 
the  Public  Health  Act,  1875,  and  it  was  the 
duty  of  the  local  authority  under  s.  19  of 
the  Act  to  keep  them  so  that  they  should 
not  be  a  nuisance  or  ii^jurious  to  health. 
The  order  to  abate  a  nuisance,  therefore, 
made  by  the  justices  on  the  appellants  on 
an  information  under  s.  91  of  the  Public 
Health  Act,  1875,  is  bad. 

Waddy  {Lush,  K.C.,  was  with  him)  for  the 
respondent.  —The  justices  in  this  case  had  a 
view  of  the  premises  in  question,  and  their 
determination  that  they  are  within  the 
same  curtilage  is  one  of  fact,  with  which 
this  court  will  not  interfere  if  there  is 
evidence  to  support  it.  The  facts  here  are 
covered  by  the  decision  in  PUbrov^s  Case, 
supra.  The  premises  are  within  one  court 
or  curtilage,  to  which  entrance  is  only 
obtained  at  one  place  if  the  two  narrow 
passages  are  excluded.  Further,  the  houses 
share  certain  accommodation,  such  as  ash- 
pits and  water-closets.  The  Lowiker  Arcade 
Vase,  supra,  is  distinguishable  from  this 
case,  as  the  arcade  was  always  shut  at 
night.  The  case  of  Wilkinson  v.  Llandaff 
arid  Dinas  Powis  Rural  District  Cowneu, 
supra,  is  not  in  point.  These  premises, 
therefore,  being  within  the  same  curtilage, 
the  side  channels  are  drains  and  not  sewers 
within  the  meaning  of  the  definitions  in 
8.  4,  and  the  justices'  order  of  abatement 
was  right.  [Axvbbstone,  L,C.J.— We  need 
not  trouble  you,  Mr.  Danckwerts,'] 
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Alvebstoke,  L.C.J.~I  have  come  to 
the  conclusion  with  some  regret  that  this 
decision  of  the  lustices  cannot  be  sup- 
ported. I  say  with  regret,  because  it  some- 
times happens  that  the  burden  is  put  on 
local  autnorities  of  repairing  sewers  in  the 
construction  of  which  they  have  had  no 
voice.  That  matter,  however,  rests  with 
the  le^slature.  In  the  present  case  the 
cases  cited  by  the  learnea  counsel  for  the 
appellants  have  removed  any  doubts  in  my 
mind  as  to  whether  these  channels  could 
be  considered  to  be  sewers,  and  show  that 
open  channels  such  as  these  may  be  sewers. 
The  justices  have  taken  the  view  that  they 
were  not  sewers,  but  drains,  because  they 
were  used  for  the  drainage  of  premises 
within  the  same  curtilage.  Mr.  Waddy 
has  not  been  able  to  show  any  definition  or 
authority  to  the  effect  that  a  curtilage 
would  include  such  a  combination  of  houses 
as  those  in  this  court ;  and  that  being  so,  I 
do  not  think  we  can  hold  that  eighteen 
houses  situated  as  those  in  this  case,  are 
premises  within  the  same  curtila^  Tnere 
is  no  definition  of  a  curtilage  which  would 
include  the  case  of  a  number  of  houses 
separately  occupied  by  different  people, 
simply  because  there  is  a  common  access 
and  to  some  extent  common  accommoda- 
tion. Reliance  was  placed  in  the  decision 
of  the  Court  of  Appeal  in  the  case  of 
Pilbrow  V.  St,  Leomara,  Shoreditch,  Vestry^ 
supra,  but  Lord  Esheb^  M.R.,  in  that  case 
expressly  distinguishes  it  from  the  decision 
in  St.  Martin-in-the-Fields  Vestry  v.  Bird, 
«t*jpra— the  Lowiher  Arcade  Case.  In  my 
opinion,  the  facts  of  the  Lowiher  Arcade 
Case  do  not  so  clearly  show  as  those  in  this 
case  that  the  premises  were  not  within  the 
same  curtilage.  I  think,  therefore,  that 
there  was  no  evidence  upon  whidi  the 
justices  could  properly  hold  that  these 
houses  were  premises  within  the  same 
curtilace,  and  that  therefore  these  side 
channds  were  not  drains,  but  sewers  within 
the  definition  in  s.  4  of  the  Public  Health 
Act,  1875.  The  channels  being  sewers,  the 
duty  of  cleansing  them  is  cast  upon  the 
borough  council  by  s.  19  of  the  Act  The 
appeal  then  will  be  allowed. 

Kennedy,  J. — I  am  entirely  of  the  same 
opinion. 

Phillimobe,  J.— I  agree.  I  cannot  think 
that  these  houses  were  premises  within  the 
same  curtilage.  As  I  understand  the  case 
of  Pilbrow  V.  St.  Leonard,  Shoreditck 
Vestry,  supra.  Lord  Esheb,  M.R,  did  not 
say  that  both  houses  were  premises  within 
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the  same  curtila«^  and  thoueh  Lopes.  L.  J., 
evidently  thought  they  might  be,  Rioby, 
L.J.,  was  of  a  different  opinion.  1  do  not 
think  that  two  separate  houses  occupied  by 
two  separate  sets  of  people,  so  as  to  be 
separate  and  independent  dwelling-houses, 
can  be  considered  as  premises  within  the 
same  curtilage. 

Appeal  allowed. 

Solicitors  for  the  appeUants  :  Colyer  and 
Oolyer. 

Solicitors  for  the  respondent :  R.  T.  and 
C.  L.  Smith,  for  H.  Sayer,  Sheffield. 
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(Before  Alvbrstone,  L.C.J.,  Kennedy  and 
Phillimore,  JJ.) 

McNair  v.  Horan. 

Margarine  Act,  1887  (60  &  51  Vict.  c.  29), 
8.  6  —  Package  containing  margarine 
sold  by  dealer  in  margarine— Branded 
or  durably  marked  "  margarine  " — Tub 
containing  margarine  oehind  the 
counter. 

By  s.  6  of  the  Marga/rine  Act,  1887 ;  ^\Fvery 
person  dealing  in  riva/rgarine  in  the 
manner  described  in  the  preceding 
section  shall  conform  to  the  following 
regulations:  Every  package,  whether 
open  or  dosed,  a^d  containing  mar- 
garine, shall  be  branded  or  durahly 
marked  *  margarine '  on  the  top,  bottom, 
and  sides    .    .    •'' 

A  tub  open  at  the  top,placed  at  the  back  of 
the  counter  of  a  shop  in  full  view  of 
anyone  entering  the  shop  containing 
margarine  which  was  scooped  from  the- 
ifub  by  a  person  dealing  in  margar- 


Case  stated  by  one  of  the  ma^strates  of 
the  police  courts  of  the  metropolis. 

At  a  court  of  summary  jurisdiction  sitting 
at  the  Westminster  Police  Court,  a  com- 
plaint preferred  by  Alexander  McNair 
(hereinafter  called  the  appellant),  under  the 
Margarine  Act,  1887  (50  &  51  Vict  c.  29). 

r'nst  Patrick  Horan  (hereinafter  called 
respondent),  for  that  he,  on  Tuesday, 
December  8tk  1903,  at  41,  York  Street,  m 
the  city  of  Westminster,  in  the  county  of 
London,  and  within  the  said  district,  being 
a  person  dealing  in  margarine,  did  unlaw- 
fully expose  for  sale  certain  margarine 
contained  in  an  open  package  which  was 
not  branded  or  durably  marked  **  mar- 
garine" in  printed  capital  letters,  contrary 
to  the  Margarine  Act,  1887,  was  heard  by 
the  said  magistrate  on  January  l5th,  190L 
when  he  refused  to  convict  and  dismissed 
the  summons  but  consented  to  state  and 
sign  a  case. 

Upon  the  hearing  of  the  summons,  the 
following  facts  were  proved :  The  appellant 
was  a  sanitary  inspector,  appointed  by  the 
mayor,  aldermen  and  councillors  of  the  city 
of  Westminster.  The  respondent  kept  a 
shop  at  41,  York  Street,  and  is  a  dealer  in 
marearine  by  retail  at  such  shop.  The  res- 
pondent, on  December  8th,  1903,  had  in  his 
said  shop,  at  the  back  of  his  counter,  in  full 
view  of  anyone  entering  the  said  shop, 
several  tubs,  open  at  the  top,  containing 
margarine.  A^  the  respondent  sold  Uie 
margarine,  he  scooped  it  from  the  said  tubs, 
for  tne  purpose  of  delivering  the  same  to  his 
customers.  The  said  tubs  containing  the 
margarine  were  not  branded  or  marked 
'' margarine''  in  accordance  with  s.  6  of  the 
Marcarine  Act,  1887,  or  in  any  wav.  The 
appellant  on  the  said  December  8tn,  1903, 
obtained  a  sample  from  one  of  the  said  tubs 
of  marjB^rine,  and  duly  fulfilled  his  obliga- 
tions m  dealing  with  such  sample,  in 
compliance  with  the  provisions  of  the  said 
Margarine  Act,  1887. 

On  the  part  of  the  appellant,  it  was  con- 
tended that  the  tub,  from  which  the  said 
mar^rine  was  taken,  was  a  package  con- 
taining margarine,  and  that  tne  same  not 
being  branded  or  marked  in  accordance 
with  s.  6  of  the  Margarine  Act,  1887,  the 
respondent  was  guilty  of  the  offence  with 
wbidi  be  was  charged. 
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The  learned  magiQtrate  was  of  opinion 
that  the  said  tub  contained  mar^rine,  but 
having  regard  to  the  mode  in  which  it  was 
used,  it  being  only  used  as  a  store  for  the 
margarine,  it  was  not  a  packa^  within  the 
meaning  of  s.  6  of  the  Marganne  Act,  1887. 
and  he  therefore  dismissed  the  saia 
summons. 

The  question  upon  which  the  opinion  of 
the  court  was  desired,  was  whether,  upon 
the  above  statement  of  facts,  the  learned 
magistrate  came  to  a  correct  determination 
and  decision  in  point  of  law,  and  if  not, 
what  should  be  done  in  the  premises. 

By  s.  4  of  the  Margarine  Act,  1887 : 
"Every  person  dealine  in  margarine,  whether 
wholesale  or  retail,  whether  a  manufacturer, 
importer^  or  as  consignor  or  consignee,  or  as 
commission  agent  or  otherwise,  who  is  found 
guilty  of  an  offence  under  this  Act,  shaU  be 
liable  on  summary  conviction  for  the  first 
offence  to  a  fine  not  exceeding  twenty 
pounds    .    .    ." 

By  s.  6  :  "  Every  person  dealing  in 
margarine  in  the  manner  described  in  the 
preceding  section  shall  conform  to  the 
lollowing  regulations :  Every  packa^ge, 
whether  open  or  closed,  and  containing 
margarine,  shall  be  branded  or  durably 
marked  *  margarine '  on  the  top,  bottom,  and 
sides,  in  printed  capital  letters,  not  less  than 
three-quarters  of  an  inch  square;  and  if 
such  margarine  be  exposed  for  sale,  by 
retail,  there  shall  be  attached  to  each  parcel 
thereof  so  ex|)osed,  and  in  such  manner  as 
to  be  clearly  visible  to  the  purchaser,  a  label 
marked  in  printed  capital  letters,  not  less 
than  one  and  a-half  inches  square,  *  mar- 
garine ' :  and  every  person  selling  marearine 
By  retail,  save  in  a  package  duly  branded  or 
durably  marked  as  aforesaid,  shall  in  every 
case  deliver  the  same  to  the  purchaser  in  or 
with  a  paper  wrapper,  on  which  shall  be 
printed  in  capital  letters,  not  less  than  a 
quarter  of  an  inch  square  'margarine.'" 

Bartleyy  for  the  appellant— The  tub  was 
a  package  within  the  meaning  of  s.  6,  and 
does  not  cease  to  be  a  package  by  being  used 
as  a  store  from  which  the  margarine  was 
scooped.  There  ought  therefore  to  be  a 
conviction. 

The  respondent  did  not  appear. 

Alvebstone.  L.C.J.— Knowing  that  the 
real  object  of  the  Margarine  Act,  1887,  was 
that  people,  when  they  asked  for  butter 
should  get  butter,  and  when  they  asked  for 
maigarine  should  get  mar^jarine,  and  know 
it,  I  think  it  is  quite  plain  that  the  case 
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should  go  back  with  a  direction  that  there 
should  be  a  conviction. 

Kenihsdy,  J.— I  agree. 

Phillimore,  J.— I  agree. 

Appeal  allotoed,  Ccue  remitted  to 
magistrate  with  direction  to 
convict. 

Solicitors  for  the  appellant :  Allen  &  Son. 


88  J.  P.  618. 

KING'S    BENCH    DIVISION. 


July  12,  1904. 

(Before  Alvebstone,  L.C. J.,  Kennedy  and 
Phillimobe,  JJ.) 

Scott  v.   Pillineb. 

Byelaw— Validity— Frequenting  and  using 
street  for  sale  or  distribution  of  paper 
mainly  devoted  to  givinff  information 
as  to  the  probable  resmt  of  races — 
Municipal  Corporations  Act,  1882 
(46  &  46  Vict.  c.  60),  s.  23— Local 
Government  Act  1888  (61  k  62  Vict 
c.  41),  s.  16. 

Section  16  of  the  Local  Government  Act^ 
1888,  affords  county  councils  the  same 
power  of  making  byelaws  in  relation 
to  their  county,  as  that  possessed 
by  boroughs  for  the  good  rule  and 
government  of  their  area,  under  s.  2Sof 
the  Mtmicipal  Corporations  Act,  1882. 
A  county  cowncil  niade  a  byelaw  that : 
"  iTo  person  shall  frequent  and  use  any 
sPreet  or  jmblic  places  either  on  behalf 
of  himself  or  of  any  other  person,  for 
the  purpose  of  selling  or  disPributtng 
any  paper  or  written  or  printed  matter 
devoted  wholly  or  mainly  to  giving  in- 
formoHon  as  to  the  probable  result  of 
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races  steepUchases  or  other  cofMjetitioiuJ* 
The  hyelaw  was  duly  allowed. 

Held,  that  the  bydaw  was  invalid,    (Philu- 
MOBE,  J.,  dissenting,) 

Case  stated  by  jastices. 

An  information  was  preferred  by  George 
Richard  Filliner,  superintendent  of  police, 
against  John  Scott,  for  that  on  April  19th, 
1904,  at  tiie  parish  of  Handswortn,  in  the 
county  of  Stafford,  he  did  then  and  there, 
frequent  and  use  a  certain  street  or  public 
place  there  situate  called  Soho  Road,  and  did 
then  and  there,  sell  or  distribute  a  certain 
paper  or  written  or  printed  matter,  to  wit  a 
certain  paper  called  The  Midland  Sporting 
News,  deyoted  wholly  or  mainly  to  giving 
information  as  to  tne  probable  result  of 
races,  steeplechases  or  other  competitions 
contrary  to  byelaw  No.  13  (c),  being  an 
amendment  of  and  addition  to  byelaws  for 
the  good  rule  and  goyernment  of  the 
administrative  county  of  Stafford,  other 
than  the  municipal  boroughs  and  contrary 
to  the  statute  m  that  case  made  and 
provided. 

After  hearing  the  parties  and  the  evidence 
adduced  by  them,  three  of  his  Majestjr's 
justices  of  the  peace  in  and  for  the  said 
petty  sessional  division  of  Handsworth,  in 
the  county  of  Stafford,  and  sitting  as  a 
court  of  summary  jurisdiction  at  Hands- 
worth  in  the  said  county  on  May  Idth,  1904. 
did  thereupon  convict  the  appellant  of 
a  breach  of  the  said  byelaw  and  fined 
him  £5  and  costs,  but  consented  to  state 
and  sign  a  case. 

At  the  hearing  of  such  information  the 
f oUowing  witnesses  were  called  and  evidence 
given  namely : — 

The  above  named  George  Richard  Pilliner 
on  being  sworn,  stated  that  ho  laid  the  in- 
formation as  superintendent  of  the  Hands- 
worth  petty  sessional  division.  He  produced 
a  sealed,  certified  and  signed  copy  of  the 
amendment  of  and  additions  to  byelaws  for 
the  good  rule  and  government  for  the 
administrative  county  of  Stafford  other  than 
municipal  boroughs,  and  proved  that 
Handsworth  is  in  the  Staffordshire  county, 
and  is  not  a  municipal  borough,  and  that  the 
said  copy  was  sealed  and  signed  by  two 
members  and  the  clerk  of  the  Staffordshire 
County  Council,  and  was  countersigned  by 
the  clerk  with  memorandum  endorsed  that 
it  had  been  submitted  to  the  Secretary  of 
State  and  had  not  been  disallowed.  He 
stated  that  he  was  proceeding  under  bye- 


68  J.  P.  6id 

law  13  (c),  for  a  breach  of  that  byelaw  as 
the  sale  of  racing  tips. 

John  Hall,  on  being  sworn,  stated 
that  he  was  a  sergeant  of  police  of 
the  Staffordshire  police  force.  Tne  defen- 
dant was  charged  with  selling  or  dis- 
tributing a  paper  written  or  printed,  devoted 
wholly  or  mainly  to  giving  information  as 
to  the  probable  result  of  races,  steeple- 
chases, or  other  competitions.  He  produced 
a  paper  called  The  Midland  Sporting  News, 
beanng  date,  Tuesday,  April  19th,  1904. 
At  11.20  on  the  mommg  of  April  19th,  he 
saw  the  defendant  in  Soho  Road,  Hands- 
worth,  a  street  in  Handsworth-- the  main 
road.  He  had  a  number  of  papers  under 
his  arm.  He  saw  him  sell  one  to  a  man 
who  was  passing  him.  He  then  went  to  him 
and  bought  the  paper  he  produced,  from 
him,  for  which  he  paid  one  penny.  He  said 
to  the  defendant,  "You  will  probably  be 
summoned  for  selling  these."  The  defen- 
dant said,  "  All  right,  my  boss  will  have  to 
gty,"  and  he  pointed  to  a  man  named 
arris  on  the  opposite  side  of  the  street  as 
being  his  boss.  Harris  was  a  blind  man. 
The  paper  contained  eight  columns,  and 
with  the  exception  of  four  small  advertise- 
ments it  was  entirely  devoted  to  sporting 
news,  racing,  and  steeplechasing.  The 
first  column  was  devoted  to  tips  on  races 
and  steeplechases  except  a  portion,  noting 
the  betting  for  the  City  and  Suburban,  the 
Derby,  and  the  Mancnester  betting.  The 
second,  column  was  entirely  devoted  to  tips. 
The  third  column,  except  a  small  portion, 
was  devoted  to  tips.  The  fourth  column 
was  devoted  to  racing,  but  not  to  tips. 
Column  five  was  devoted  to  racing  news 
but  not  to  tips.  Column  six  was  partly 
devoted  to  tips  and  the  remaining  portion  to 
racing  news.  In  column  seven  there  were 
no  tips  but  racing  news.  In  coliimn  eight 
there  were  no  tips  but  some  racing  news, 
several  advertisements  by  betting  men,  ana 
some  other  advertisements  nothing  to  do 
with  racing,  and  two  doctors'  advertise- 
ments on  tne  top  of  the  paper  on  each 
sheet.  In  cross-examination  the  witness 
further  stated,  "  The  defendant  is  a  respect- 
able well  conducted  man,  a  general  news- 
vendor,  not  employed  exclusively  by  these 
Eapers.  This  is  the  first  summons.  I  saw 
im  first  at  11.20,  and  at  12.15  in  a  different 
locality.  He  was  in  Soho  Road  when  he 
sold  the  paper  produced.  He  was  frequent- 
ing. I  have  seen  him  lots  of  times  before 
and  since  in  this  locality.  He  only  had 
similar  papers  to  this  on  that  day  and 
similar  papers  on  previous  occasions.  He 
has  been  more  than  half-a-dozen  times  in 
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that  street  and  at  this  particular  spot  since 
the  bvelaws  came  into  operation  and  pre- 
viously on  many  occasions.  His  visits  were 
of  daily  occurrence  in  the  same  street,  and 
within  one-hundred  yards  of  this  particular 
spot  and  at  this  particular  spot ;  he  passes 
along  the  same  place  and  spot  He  does 
not  make  any  lengthened  stand  at  one 
spot,  but  walks  up  and  down  the  street, 
and  I  have  seen  him  at  the  particular 
spot  on  lots  of  occasions,  before.  He 
used  the  road  for  selling  this  particular 
paper,  frequently  and  on  many  occasions 
oefore  and  since  the  byelaw  was  passed." 
The  precise  terms  of  the  said  byelaw  are  as 
foUows :  "13  (c)  Sale  of  Racing  Tips.— No 
person  shall  frequent  and  use  any  street  or 
other  public  place  either  on  behalf  of  him- 
self or  of  any  other  person  for  the  purpose 
of  selling  or  distributing  any  paper  or 
written  or  printed  matter  devoted  wholly  or 
mainly  to  giving  information  as  to  the 
probable  result  of  races,  steeplechases,  or 
other  competitions.  Every  person  contra^ 
vening  any  of  the  foregoing  provisions  shall 
be  liable  to  a  penalty  not  exceeding  £5." 

A  copy  of  the  said  paper  given  in  evidence 
as  aforesaid  was  appended  to  the  case. 

The  appellant  called  no  evidence  but  con- 
tended: 

(1)  That  there  was  no  evidence  upon 
which  the  justices  could  properly  find  as  a 
fact  that  the  appellant  had  frequented  the 
said  street  for  the  purpose  of  selling  the 
said  paper. 

(2)  That  there  was  no  evidence  upon 
which  the  justices  could  properly  find  as  a 
fact  that  the  said  paper  was  wholly  or 
mainly  devoted  to  giving  information  as  to 
the  probable  result  of  races,  steeplechases, 
or  otner  competitions. 

(3)  That  the  said  byelaw  was  ultra  vires, 

(A)  That  the  said  byelaw  was  unreason- 
able. 

The  justices  found  as  facts  that  the  ap- 
pellant had  frequented  the  said  street  for 
the  purpose  aforesaid,  and  that  the  said 
paper  was  mainly  devoted  to  giving  the 
probable  result  of  races,  and  they  held  that 
the  said  byelaw  was  good  and  valid  and  pro- 

gerly  made  by  the  county  council  of 
tanord,  and  was  neither  ultra  vires  nor 
unreasonable.  They  accordingly  convicted 
as  aforesaid. 

The  opinion  of  the  High  Court  was 
desired  as  to  whether  the  justices  upon 
the  above  statement  of  facts  came  to  a 
correct  decision  in  point  of  law,  and  if  not 
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what  should  be  done  in  the  premises  and 
they  respectfully  submitted  the  following 
questions : 

(1)  Was  there  any  evidence  upon  which 
they  could  properly  find  that  the  appellant 
frequented  the  said  street  for  the  purpose  of 
selling  the  said  paper  ? 

(2)  Was  there  any  evidence  upon  which 
they  could  properly  find  that  the  said  paper 
was  mainly  devoted  to  giving  the  prooable 
result  of  races  ? 

(3)  Was  the  said  byelaw  properly  made 
by  tne  county  council  of  Stafford,  and  was 
the  same  valid  as  being  reasonable  ? 

By  s.  16(1)  of  the  Local  Government  Act, 
1888, ''  A  county  council  shall  have  the  same 
power  of  making  byelaws  in  relation  to  their 
county,  or  to  any  specified  part  or  parts 
thereot,  as  the  council  of  a  borough  have  of 
making  byelaws  in  relation  to  their  borough 
under  section  twenty-three  of  the  Municipal 
Corporations  Act,  1882.    .    .     " 

By  s.  23  (1)  of  the  Municipal  Corporations 
Act,  1882,  "The  council  may,  from  time  to 
time,  make  such  byelaws  as  to  them  seem 
meet  for  the  good  rule  and  government 
of  the  borough,  and  for  prevention  and 
suppression  of  nuisances  not  already  punish- 
able in  a  summary  manner  by  virtue  of  any 
Act  in  force  throughout  the  borough.  .  .  .'' 

DanckwertSy  KC.  (J,  S,  Pritchett  with 
him),  for  the  appellant. — The  facts  proved 
as  to  the  sale  of  this  paper  do  not  come 
within  the  terms  of  the  oyelaw.  If  the 
byelaw  is  good,  it  must  be  read  strictly. 
Only  a  paper  "  devoted  wholly  or  mainly  to 
giving  information  as  to  the  probable  result 
of  races,  steeplechases,  or  other  competi- 
tions "  comes  within  the  terms  of  the  byelaw, 
and  there  was  no  evidence  before  the  justices 
that  the  appellant  had  frequented  a  street 
for  the  purpose  of  selling  or  distributing 
such  a  paper.  The  paper  sold  was  not  de- 
voted wholly  or  mainly  to  giving  such  in- 
formation, as  only  one-third  of  it — three 
columns — was  devoted  to  such  information. 
This  byelaw  is  invalid,  being  both  unreason- 
able and  ultra  vires,  A  byelaw  made  under 
s.  23  of  the  Municipal  Corporations  Act^ 
1882,  supray  and  therefore  a  byelaw  made  by 
a  county  council  under  s.  16  of  the  Local 
Government  Act,  1888,  supra^  must  be  made 
either  for  the  suppression  of  a  nuisance  or 
for  the  good  rule  and  government  of  the 
area  for  which  it  is  made.  See  the  judg- 
ments of  Mathew  and  A.  L.  Smith,  JJ.,  m 
Macdanald  v.  Lochrane  (1887),  51  J.  P.  629. 
This  byelaw  does  not  provide  for  either  of 
those  Objects.    It  is  an  attempt  to  impose  a 
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particular  view  of  moral  conduct  on  the 
whole  rural  and  urban  area  of  Staffordshire, 
except  the  municipal  boroughs.  The  byelaw 
is  too  wide  in  its  terms.  Tnere  is  no  reason 
why  a  person  should  not  sell  or  distribute  a 
paper  ffiving  information  either  as  to  the 
probable  result  of  competitions,  as,  for 
instance,  of  an  examination  or  of  races.  It 
does  not  follow  that  the  paper  is  bought  for 
the  purpose  of  betting,  and,  if  it  were, 
betting  is  not  illegal.  It  is  in  no  wajr  a 
byelaw  for  the  prevention  of  street  betting, 
such  as  that  held  valid  in  Thomas  v.  Suiters^ 
ri900l  1  Ch.  10.  The  byelaw  renders  the 
lad  who  sells  papers  liable  to  a  penalty  if  he 
does  not  accurately  ascertain  wnether  such 
papers  are  "  mainly  devoted  "  to  racing  tips. 
fAiiVEESTONE,  L.C.J.,  referred  to  the  dicta 
of  Russell,  L.C.J.,  in  Kruse  v.  ^fohnson^ 
[18981  2  Q.  B.  91 ;  62  J.  P.  469,  as  to  the 
test  with  regard  to  the  validity  of  such 
byelaws.  WhiU  v.  M(yrley,  [1899]  2  Q.  B. 
34 ;  63  J.  P.  550,  was  also  referred  to.] 

Avory^  KC.  {W,  Shakespeare  with  him), 
for  the  responaent. — This  byelaw  was  in- 
tended to  be  supplementarv  to  the  betting 
byelaw  held  to  be  valid  in  Thomas  v.  Suiters^ 
supra^  and  has  the  same  obiect— the  pre- 
vention of  street  betting — and  is  intra  vires 
and  reasonable  for  the  same  reasons,  being 
for  the  good  rule  and  government  of  the 
county.  The  person  to  whom  the  paper 
containing  racing  tips  is  sold  or  distributed 
at  once  seeks  out  the  street  bookmaker.  As 
the  byelaw  asainst  street  betting  is  valid,  so 
also  IS  the  oyelaw  in  question,  which  is 
directed  to  the  same  end.  There  is  no 
hardship  to  any  person  who  may  happen  to 
sell  such  a  paper,  as  the  byelaw  only  affects 
those  persons  who  "  frequent  and  use  any 
street  or  public  place  for  the  purpose  of 
selling  or  distributing  such  papers.^'  The 
occasional  sale  or  distribution  of  a  paper 
containing  racing  tips  is  not  affected. 

DanchwertSy  KC,  in  reply.— The  county 
council  of  Staffordshire,  in  making  such  a 
byelaw,  has  usurped  the  legislative  power  of 
Parliament.  The  boy  who  leaves  a  sporting 
paper  at  the  door  of  a  house  each  morning 
IS  subjected  to  a  penalty  by  this  byelaw. 
He  must  ascertain  whether  each  paper  is 
wholly  or  mainly  devoted  to  giving  informa- 
tion as  to  the  probable  result  of  races.  A 
byelaw  preventing  the  sale  of  pencils  and 
notebooks  in  the  street  would  no  doubt  be 
ancillary  to  the  byelaw  preventing  street 
betting,  but  it  is  obvious  that  such  a  byelaw 
could  not  be  supported. 

Phillimore,  J.— In  my  oi)inion,  the  court 
should  not  interfere  with  this  byelaw.    For 
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a  long  time  the  power  to  make  byelaws  for 
the  good  rule  and  government  of  their  area 
was  only  possessed  by  municipal  boroughs. 
Parliament  deliberately  extended  this  power 
to  make  byelaws  to  the  county  councils  by 
s.  16  of  the  Local  Government  Act,  1888. 
If,  therefore,  in  the  opinion  of  a  county 
council  additional  byelaws  are  required  for 
the  good  rule  and  government  of  the  county, 
I  am  strongly  of  opinion  that  this  court 
ought  not  to  interfere  without  good  cause 
with  byelaws  framed  with  that  object. 
Now  it  seems  to  me  that  it  may  well  be  that 
there  are  newspapers  sold  or  distributed 
within  the  area  of  a  county  devoted  wholly 
or  mainly  to  giving  information  as  to  racing 
tips— I  take  the  word  "  mainly  "  in  the  bye- 
law to  be  inserted  to  meet  such  a  case  as 
the  present,  where  space  is  devoted  to  other 
matters.  That  being  so,  in  my  opinion  a 
byelaw  framed  to  check  such  a  sale  or  dis- 
tribution is  reasonable,  or,  at  all  events,  not 
unreasonable.  I  also  think  that  it  waa 
intra  vires  and  that  it  ought  to  be  sup- 
ported. 

Kennedy,  J.— I  regret  that  I  feel  oblised 
to  differ  from  the  conclusion  of  my  brother 
Phillimore,  J.  This  byelaw  has  been  framed 
with  the  view  of  securing  that  no  person 
within  the  rural  area  of  the  county  shall 
frequent  and  use  any  street  or  public 
place,  either  on  behalf  of  himself  or  of  any 
other  person,  for  the  purpoap  of  selling  or 
distributing  any  paper  or  written  or  printed 
matter  devoted  wholly  or  mainly  to  giving 
information  as  to  the  probable  rasult  of 
races,  steeplechases,  or  other  competitions. 
The  question  of  wnether  such  a  byelaw  is 
vltra  vires  must  be  determined  on  legal 

Grounds,  quite  apart  from  any  question  of 
esirability.  The  cause  which  is  to  render 
the  seller  or  distributer  liable  to  a  penalty 
is  the  sellinff  or  distributing  of  a  paper 
devoted  wholly  or  mainly  to  giving  informa- 
tion as  to  the  probable  result  of  races, 
steeplechases,  or  other  competitions.  It 
cannot  be  disputed  that  that  information 
can  be  given  without  the  slightest  breach 
of  the  hiw.  It  is  information  of  a  legal 
kind,  and  to  many  persons  perfectly  harm- 
less. I  should  be  slow  myself  to  think  that 
it  is  reasonable  to  prevent  the  sale  of  a 

SBtper  containing  information  which  is  not 
legal  and  in  most  cases  harmless,  merely 
because  the  information  may  induce  persons 
to  make  bets,  for  unquestionably  it  may  be 
said  that  those  who  buy  such  a  pM)er  may 
have  an  additional  opportunity  of  getting 
information  which  ffiay~lBad"  them  to  make 
bets.     But  the  question  in   this    case   is 


THE  JXJSTICB   OF  THE   PEACE. 


Scott,  v.  Pillineb. 
whether  the  byelaw  is  rettsonable,  and  not 
whether  betting  is  desirable.  It  seems  to 
me  that  the  conntv  council  cannot  prohibit 
the  sale  or  distribution  of  a  paper  which 
may  lead  to  betting.  I  entirely  agree  with 
the  principle  advanced  by  my  brother 
Fhillimobe,  J.,  that  the  greatest  liberty 
should  be  allowed  to  those  bodies  em- 
powered to  make  byelaws  for  the  good  rule 
and  goyemment  of  their  areas  in  the  exer- 
cise of  that  function.  But  it  cannot  be  said 
that  it  is  reasonable  to  prohibit  the  sale  of 
a  paper^wholly  independently  of  the 
question  of  a  nuisance — ^merely  because  it 
may  lead  to  betting.  I  am  therefore  of 
opinion  that  this  byelaw  cannot  be  supported. 

Alvbrstone,  L.C.J.-— It  is  with  reluc- 
tance that  I  have  come  to  the  same  con- 
clusion as  that  of  my  brother  Kennedy,  J., 
tlwit  this  byelaw  cannot  be  supported.  1 
entirely  agree  with  the  principle  which  has 
been  laid  down,  that  this  court  ought  not  to 
interfere  with  tne  powers  of  local  authorities 
tom^^^^HyM^podrule  and  govern^ 

Telaws  should  be  clea^JReSBH?^ 
h  T'^'f  ^^^y  *^^  intended  to  we^ 

ai^rthTstv'eif  -^  p-^^ 

fined  f;,  iL        °^^^^  ^^i^e  entirely  con- 
then  t  ^J'  Preyentipn  of  street  betting 

a?fe     R„t  fv  *.  I'yf'a^  would  be  r^. 
?~!     -J    J^  *^"  byelaw,  as  it  is  draffaS^?. 

Appeal  allowed, 

^s»&tffir6o!&g 
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July  8,  12,  1904. 

(Before  Alvebstone,  L.C.J.,  Kennedy  and 
Phillimobe,  J  J.) 

London  County  Council  v.  Davis. 

Metropolis— Building  Acts— Street— Com- 
mencing to  form  or  lay  out  street  with- 
out leave  of  London  County  Council- 
London  BuUding  Act,  1894  (57  &  58  Vict 
c.  ccxiii.),  s.  7. 

X  was  charged  before  a  police  court  maffis- 
trate  for  urUaw/vlty  commencing  to 
form  and  lay  out  a  street  in  London 
vntkin  the  metropolitan  police  district, 
unthout  having  first  obtained  the  con- 
sent of  the  London  Cownty  Council 
u/nder  s,  7  of  the  London  Building  Act, 
Jl^^Threerows  of  houses.  A,  B  and  c, 
'aA^pardXtW^*n_eadk  other,  a  footway 

running  I'n  hni  i  ii    ^juui    ft    ^MMi'(^   ' "  ^ 

Eow  b  vjos  demolished,  i 
between  row  a   and  row  o.      jl 
rebuilding  row  a,  excavated  the  sii 
row  b  and  made  a  paved  space,  erec 
twenty-four  sh<ms  on  the  one  side  una 
Jy/yf^^   ^nailer  shops  on  the  other. 
Most  of  these  shops  were  let  by  X,  to 
weekly  tenants.    The  afcxresaid  footway 
behmd  row  c  was  relaid,  the  arches 
underneath  the  said  footway  having 
been  deared  away  and  the  aforesaA 
fifty-five  shops  erected  in  thAr  stead. 
Ihe    whole   space   was    on    a    lower 
level  than  the  neighbouring  highway. 
At  the  tims  when  the  informatum  mis 
laid  access  was  obtained  to  the  space 
and  the  ^ps  from  a  highway  by  a 
mam  flight  of  steps  passing  beti^ 
the  new  blocks  of  buildings  in  row  a, 

/rom  ami  through  the  six  blocks  of 
mw  buildings  in  row  a  and  by  two 
flights  of  steps  leading  to  the  aforesaid 

{^!^^  "^r  -^^"^^  whence  an  exit 
cpucabe  obtained  to  various  neighbour 
ing  highways.  All  these  means  of  access 
were  under  the  control  of  X.  by  mmns 
of  gates,  which  were  locked  at  certain 
tim^,  except  the  access  through  the  six 
blocks  in  row  A.  There  was  nothing  to 
prevent  any  person  ufalking  into  the 
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Mtd  blocks^  and  instead  of  ascending 
the  stairs  therein  descending  into  the 
space  in  question.  The  whole  space 
Ufa*  lighUa  and  cleansed  at  the  expense 
of  X,  The  police  cottrt  magistrate 
held  that  X.  had  formed  a  market  or 
bazaar,  aaid  had  not  commenced  to  form 
and  lay  out  a  street  within  the  meaning 
ofs,l. 

Held,  on  appeal,  that  X,  had  so  commenced 
to  form  and  lay  out  a  street. 

Case  stated  by  a  metropolitan  police  court 
magistrate. 

On  October  2dth,  1903,  the  respondent 
appeared  before  the  said  magistrate  at  the 
Thames  Police  Court  to  answer  an  informa- 
tion laid  by  Thomas  Chilvers  on  behalf  of 
the  appellants,  which  charged  that  the 
respondent,  on  or  about  June  22nd,  1903,  at 
the  rear  of  houses  in  Cannon  Street  Eoad, 
and  to  the  east  of  Morgan  Street,  in  the 
borough  of  Stepney,  in  tne  county  of  Lon- 
don, and  within  tne  metropolitan  police 
district,  did  unlawfully  commence  to  form 
and  lay  out  a  street  without  having  first 
obtained  the  sanction  of  the  London  County 
Council  under  s.  7  of  the  London  Building 
Act,  1894,  wherebv  he  became  liable  to  the 
penalty  prescribed  by  s.  200  (1)  (a)  of  the 
said  Act. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  proved  or 
admitted  by  both  parties  : 

In  or  about  the  month  of  May,  1902,  the 
respondent,  who  is  a  builder,  was  proposing 
to  pull  down  a  row  of  small  houses  on  the 
eastern  side  of  Morgan  Street  and  to  build 
six  blocks  of  dwellings  on  the  site  of  such 
houses. 

On  reference  to  the  tracing  (enlarged  from 
the  ordnance  sheet  for  1894)  marked  No.  1, 
whereof  a  copy  was  annexed  to  and  was 
to  be  taken  as  part  of  the  case,  it  was  seen 
that  at  the  back  of  the  yards  of  the  said 
small  houses  in  Morgan  Street  there  was  at 
one  time  another  row  of  small  houses  called 
London  Terrace,  which,  however,  had  been 
almost  entirelv  pulled  down  about  the  vear 
1896.  Bejona  London  Terrace  was  a  foot- 
way leading  from  Commercial  Road  to 
James  Street,  and  bevond  this  footway  were 
the  back  walls  of  the  houses  and  premises 
in  Cannon  Street  Road.  The  said  footway 
was  carried  upon  brick  arches,  the  spaces 
under  such  arches  servingas  cellars  for  the 
London  Terrace  houses.  The  front  walls  of 
the  London  Terrace  Houses  came  up  to  the 
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footway,  which  was  the  only  means  of  access 
to  them.  Access  was  also  given  by  the  said 
footway  to  the  rear  of  some  of  the  houses  in 
Cannon  Street  Road. 

On  November  3rd,  1902.  and  before  com- 
mencing to  erect  his  said  blocks  of  dwelling, 
the  respondent  duly  gave  to  the  district 
surveyor  the  building  notice,  whereof  a  copy 
marked  A  was  annexed  to  and  was  to  to 
taken  as  part  of  the  case. 

The  respondent  proceeded  to  erect  the 
said  block  of  dwellings  with  basements  in 
accordance  with  the  tracing  marked  No.  2, 
which  was  annexed  to  and  was  to  be  taken 
as  part  of  this  case.  The  basements  at  the 
back  of  the  said  blocks  were  ultimately 
completed  as  shops,  twenty-four  in  number, 
with  entrances  from  the  open  space  next 
hereinafter  described. 

In  order  to  provide  the  necessarv  air  space 
at  the  basement  level  of  the  said  blocks  of 
dwellings,  which  was  about  eight  feet  six 
inches  below  the  level  of  Morgan  Street,  it 
was  necessary  to  excavate  the  ground  for- 
merly the  site  of  the  old  houses  in  London 
Terrace,  and  the  respondent  originally  in- 
tended to  extend  the  said  space  up  to  the 
wall  in  rear  of  the  Cannon  Street  Road 
houses,  clearing  away  the  arches  over  which 
the  footway  ran,  and  so  doing  awav  alto- 
gether with  the  footway.  He  found,  how- 
ever, that  the  wall  at  the  rear  of  the  Cannon 
Street  Road  houses  would  not  stand  without 
the  support  which  it  received  from  the  said 
arches.  He  was  also  served  with  a  writ  at 
the  suit  of  one  Silverman,  the  occupier  of 
premises  in  Cannon  Street  Road,  who 
claimed  to  be  entitled  to  a  right  of  way 
from  the  rear  of  his  premises  along  the  said 
footway.  In  these  circumstances  the  re- 
spondent decided  to  replace  the  old  arches 
or  cellars  under  the  said  footway,  which 
were  in  a  dilapidated  condition,  by  the 
erections  described  in  the  following  para- 
graph, which  served  to  carry  the  said  foot- 
way, and  this  work  was  executed  by  him  in 
and  after  the  month  of  June,  1903.  The 
level  of  the  said  footway  when  replaced  was 
about  nine  or  ten  inches  above  the  level  of 
Morgan  Street,  and  there  was  no  evidence 
that  this  was  not  the  level  at  which  it 
originally  stood. 

The  said  erections  are  fif tv-five  in  number. 
Each  of  them  is  separated  from  the  adjoin- 
ing one  by  a  vertical  brick  wall  nine  inches 
thick.  A  bed  of  concrete  resting  on  iron 
girders  supported  on  the  tops  of  the  walls 
forms  a  covering  or  roof  to  the  said  erections^ 
and  at  the  same  time  forms  the  surface  of 
the  said  footway.    Each  of  them  is  about 


Digitized  by 


/Google 


THE  JtJStlCB   OF  THE  MACE. 


London  County  Council  v,  Davis 

six  feet  wide  and  four  feet  six  inches  deep 
and  nine  feet  high,  and  has  a  door  or  doors 
opening  on  to  the  said  space.  Most  of  them 
have  in  front  small  gables  {projecting  slightly 
above  the  level  of  the  said  footway.  The 
said  erections  serve  not  only  to  carry  the 
said  footway,  bat  also  as  buttresses  or 
supports  to  tne  said  wall  at  the  rear  of  the 
Cannon  Street  Road  premises. 

The  said  space  was  paved  by  the  respon- 
dent with  granolithic  cement  paving,  having 
a  fall  of  about  four  inches  from  the  Cannon 
Street  Road  side  of  the  said  space  towards 
the  Mor^n  Street  side.  The  surface  water 
runs  off  into  guUeys  running  along  the  backs 
of  the  said  blocks  of  dwellings  and  thence 
into  a  KuUey  running  through  the  centre  of 
the  said  blocks  of  dwellings  into  the  main 
sewer  in  Morgan  Street  It  is  lighted  and 
cleansed  at  the  respondent's  expense. 

On  September  10th,  1903,  when  the  said 
information  was  laid,  the  twenty-four  base- 
ments on  the  Morgan  Street  side  of  the  said 
space  and  the  fifty-five  erections  on  the 
Cannon  Street  Road  side  of  the  said  space 
had  all  or  nearly  all  of  them  been  let  by  the 
respondent  to  weekly  tenants,  chiefly  of  the 
Jewish  faith,  and  were  being  used  for  the 
sale  or  storage  of  goods.  The  said  space 
was,  in  fact,  a  kind  of  market  or  bazaar,  and 
was  frequented  by  a  lar^e  number  of  per- 
sons. A  photograph  mitialled  by  the 
learned  magistrate  and  dated  October  19th, 
11.30  a.m.,  was  to  be  taken  as  part  of  this 
case  for  the  purpose  of  ^ving  a  repre- 
sentation of  the  construction  of  the  said 
space,  but  as  regards  the  persons  it  was  to 
be  taken  as  representing  those  who  were 
present  at  that  particular  time  only. 

The  means  of  approach  to  the  said  space 
at  the  time  of  laying  the  said  information 
were  as  follows : 

(a)  A  main  entrance  from  Morgan  Street 
through  the  middle  of  the  said  blocks,  lead- 
ing down  steps  into  the  said  space,  and 
having  iron  gates  at  the  Morgan  Street  end. 

(b)  Each  of  the  said  blocks  is  entered  by 
a  passage,  from  which  there  are  stairs  lead- 
ing to  the  upper  part  and  also  stairs  leading 
down  into  the  said  space,  from  which  alone 
there  is  access  to  the  said  basements.  The 
stairs  leading  downward  j^ve  access  to  the 
said  space  for  the  occupiers  of  each  block, 
but  there  was  nothing  to  prevent  persons 
pae»in^  from  Morgan  Street  down  these 
stairs  mto  the  said  space.  Between  the 
laying  of  the  said  information  and  the  hear- 
ing, wooden  gates  were  placed  by  the  re- 
spondent to  all  these  entrances  at  the 
Morgan  Street  end. 
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(c)  A  flight  of  stepj^  at  the  southern  end 
of  the  said  space,  having  a  gate  at  the  top 
through  which  access  was  obtained  to  the 
old  footway,  and  thence  into  Jaines  Street 
or  eastward  through  the  old  passageway  of 
Bowyer's  Buildings  into  Cannon  Street  Road. 
After  the  laying  of  the  said  information  the 
respondent  cut  off  all  means  of  access  to  the 
said  space  at  this  point  by  building  a  wall 
somewhere  about  the  spot  marked  *'  gates ' 
on  plan  No.  2." 

(d)  A  flight  of  steps  with  a  gate  at  the 
top  leading  up  from  the  said  space  on  to  the 
old  footway  between  the  erections  numbered 
31  and  32  on  plan  No.  2.  Facing  the  top  of 
the  said  steps  there  was  a  door  in  the  wall 
forming  the  rear  of  premises  in  Cannon 
Street  Road,  which  the  respondent  had 
acquired  by  deed  a  licence  to  use,  thus 
gaining  access  into  a  yard  in  which  there 
was  a  place  sanctioned  by  the  Jewish 
authorities  for  the  killing  of  poultrv.  From 
this  yard  there  was  a  passage  leading  into 
Cannon  Street  Road. 

(e)  After  passing  throu^^h  the  gate  at  the 
top  of  the  steps  described  in  the  last  para- 
graph, there  is  a  cnite  on  either  side  across 
the  old  footway,  massing  through  that  on 
the  southern  side,  access  is  obtained  to  the 
old  footway,  and  thence  through  another 
gate  at  a  point  between  the  erections  num- 
bered 51  and  62  on  plan  No.  2,  and  so  into 
James  Street  or  through  Bowyer's  Build- 
ings into  Cannon  Street  Road.  Passing 
through  the  gate  on  the  north  side 
of  the  said  steps  access  is  obtained  to  the 
old  footway,  but  the  entrance  into  Com- 
mercial Roaa  had  been  for  some  years  prior 
to  the  date  of  the  said  information  blocked 
up  by  some  person  or  persons  other  than 
the  respondent,  and  was  then  still  blocked 
up.  The  respondent  kept  the  door  in  the 
wall  and  all  the  gates  mentioned  in  this 

under  his  control,  but  whether 


e  had  any  right  to  place  any  gates  across 
the  said  old  footway  it  is  not  material  to 
this  case  to  inquire. 

The  iron  gates  at  the  main  entrance  in 
Mor^n  Street  above  referred  to  were  closed 
at  night  from  about  10.30  p.m.  or  11  p.nu 
and  on  Jewish  Sabbaths  and  festivals.  No 
business  whatever  is  permitted  on  Jewish 
Sabbaths  and  festivals.  All  other  means  of 
access  to  the  said  space  were  entirely  under 
the  control  of  the  respondent.  There  was, 
however,  at  the  date  ot  the  said  information 
nothing  to  prevent  persons  passing  from 
Morgan  Street  through  any  one  of  the 
passages  in  each  of  the  said  blocks  when  the 
said  iron  gates  were  closed. 
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The  said  blocks  of  dwellings  accommodate 
some  800  persons  who  naturally  form  the 
majority  of  those  who  frequent  the  said 
space  and  deal  at  the  said  l)asement  shops 
and  the  said  erections  there,  but  other  persons 
are  not  prevented  by  the  respondent  from 
usin^  the  said  space  for  the  same  purpose, 
and  It  is  to  his  interest  that  as  many  per- 
sons as  possible  should  so  use  it. 

Tlie  respondent  laid  out  the  said  space  in 
the  circumstances  and  to  the  extent  above 
described  and  no  further,  and  he  had  not 
made  any  such  application  to  the  council 
nor  received  any  such  sanction  for  forming 
or  laying  out  a  street  as  is  lequired  by  s.  7 
of  the  London  Building  Act,  1894. 

The  appellants  contended  that  the  respon- 
dant  had  commenced  to  form  and  lay  out  a 
street  for  foot  traffic  within  the  meaning  of 
s.  7  of  the  London  Building  Act,  1804,  and 
s.  200  (1)  (a)  of  the  same  Act  as  amended  by 
the  London  Building  Act,  1894  (Amend- 
;nent)  Act,  1898,  and  they  cited  the  case  of 
Armsl/rong  v.  London  County  Council^ 
[1900]  1  Q.  B.  416  ;  64  J.  P.  197. 

The  respondent  contended  that  the  space 
in  question  was  a  Jewish  market  or  bazaar, 
and  was  not  a  street  within  the  meaning  of 
the  said  Acts. 

The  learned  magistrate  was  of  opinion 
upon  the  facts  as  above  stated  that  the 
respondent  had  formed  a  market  in  the  said 
space,  but  that  it  was  not  a  "  street "  within 
tne  meaning  of  the  said  Act,  and  he  dismissed 
the  information. 

The  question  of  law  for  the  opinion  of 
the  court  is  whether  his  decision  was  right 
in  point  of  law. 

By  s.  7  of  the  London  Building  Act, 
1894  (57  &  58  Vict.  c.  ccxiii.),  "  Before  any 
person  commences  to  form  or  lay  out  any 
street,  whether  intended  to  be  used  for 
carriage  traffic  or  for  foot  traffic  only, 
such  person  shall  make  an  application 
in  writing  to  the  council  for  their  sanction 
to  the  formation  or  laying  out  of  such 
street  either  for  carriage  traffic  or  for 
foot  traffic  (as  the  case  may  be) : 

"  Every  such  application  shall  be  accom- 
panied by  plans  and  sections,  with  such  par- 
ticulars m  relation  thereto  as  may  be 
required  by  printed  regulations  issued  by 
the  council,  and  the  council  shall  forthwith 
communicate  every  such  application  to  the 
local  authority : 

'*  And  no  person  shall  commence  to  form 
or  lay  out  any  .street  for  carriage  traffic  or 
for  foot  traffic  without  having  obtained  the 
sanction  of  the  council." 


68  J.  P.  620. 

The  most  material  portion  of  the  learned 
magistrate's  judgment  proceeded  as  follows : 
"  I  am  invited  to  say  wnether  this  space  is  a 
street  within  the  meaning  of  the  Act  or  not 
I  have  read  the  interpretation  clause  in  the 
Act  as  to  the  meaning  of  '  street '  because 
that  shows  what  the  framers  of  the  Act 
thought  might  be  made  into  a  street.  But 
there  is  something  which  I  think  is  rather 
more  important  than  that.  I  do  not  always 
attach  much  importance  to  interpretation 
clauses,  but  what  I  think  is  very  important 
is  to  consider  what  the  framers  of  tne  Act 
meant  when  they  put  into  the  Act  s.  8. 
[The  learned  magistrate  read  s.  8,  infra.'] 
That  is  what  the  iramers  of  the  Act  had  in 
their  mind— they  say  so — as  to  what  a  street 
is  and  what  it  must  be  considered.  .  .  . 
In  Armstrongs  Case,  supra,  the  late  Lord 
Chief  Justice  said  :  *  No  doubt  the  control- 
ling word  in  s.  5  is  '  street.'  It  does  not 
follow  that  everything  enumerated  in  the 
interpretation  clause  is  a  street  for  all  pur- 
poses within  the  meaning  of  the  Act.' 
That  is,  if  I  may  say  so  with  all  respect,  the 
robust  common  sense  of  that  learned  judge. 
A  street  is  not  a  hybrid  thing  of  this  sort 
You  look  down  a  place  and  say  *  Is  that  a 
street '  1  Nobody  would  have  any  difficulty 
at  all  in  going  round  the  metropolis  and 
saying  what  is  a  street  and  what  is  not, 
whenlie  sees  it.  The  difficulty  is  to  define 
in  words  what  a  *  street'  really  means.  I 
do  not  think  there  is  any  case  which  touches 
at  all  on  what  is  a  'street'  except  the  case 
of  the  London  County  Cou/ncil  v.  Davis, 
which  was  heard  before  me  in  this  court 
in  September,  1895.  In  that  case  there  was 
a  very  long  passage  which  led  from  what 
was  undoubtedly  a  street  to  a  very  lar^e 
block  of  working  class  dwellings.  People 
were  free  to  come  and  go  up  there.  They 
could  not  get  out  at  the  other  end,  but  that 
does  not  matter.  Everybody  went  up  and 
down  if  they  wanted  to  go  to  the  houses 
or  transact  their  business.  I  held  that  the 
passage  was  not  a  street,  and  the  court  said 
I  was  perfectly  right  in  so  holding.  ,  .  .  . 
Messrs.  Griffith  and  Pember.  in  their  book 
on  the  London  Building  Act,  1894,  say, 
under  the  head  of  s.  8 :  *  This  appears  to 
be  an  attempt  to  define  what  constitutes 
the  commencement  of  a  street  so  as  no 
longer  to  require  the  decision  of  a  question 
of  fact  by  a  court  whether  of  summary 
jurisdiction  or  otherwise.'  The  section 
seems  to  be  an  honest  attempt  on  the  part 
of  those  persons  who  framed  the  Act  to 
show  what  must  be  taken  into  considera- 
tion. Mr.  Davis  certainly  did  none  of  these 
things.    It  is  true  that  s.  8  uses  the  words 
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*  be  deemed  to  commence  to  form  or  lay  out 
a  street,'  that  is  to  say  unless  the  contrary 
is  shown.  Directly  a  man  does  one  of  the 
things  mentioned  in  s.  8  he  is  deemed  to 
make  a  street,  but  he  may  possibly  form  or 
lay  out  a  street  in  other  ways.  That  is 
important  only  again  as  showing  what 
the  framers  of  the  Act  thought,  that  any 
person  looking  at  the  space  in  question 
could  say,  'Oh,  that  is  a  street'  What 
Mr.  Davis  has  done  here  is,  he  has  made 
and  formed  a  market.  I  find  that,  as  a 
question  of  fact,  the  shops  are  free  to  all 
persons  to  come  and  go  during  the  day- 
time. The  gates  from  Morgan  Street  down 
this  opening  and  the  gate  which  leads 
from  tne  sort  of  pas.sage  through  Cannon 
Street  road,  are  locked  at  night.  I  think  it 
was  later  at  one  time,  but  they  are 
locked  now  about  10.30  p.m.  or  11  p.m.,  and 
they  are  opened  at  5  a.m.  Mr.  Davis  con- 
trols this  open  space.  I  should  say  it 
is  also  closea  on  alt  the  Jewish  festivals  and 
sabbaths.  The  absolute  control  of  this 
place  is  in  Mr.  Davis's  hands.  That  is  not 
conclusive,  because  there  have  been  certain 
places  in  the  metropolis  which  have  been 
held  to  be  streets  wnere  there  is  a  porter 
and  the  ^jate  is  locked  at  times.  Mr.  Davis 
does  not  intend  to  keep  it,  as  ho  says  him- 
self, as  a  market  for  tne  persons  who  live 
in  nis  houses  here  and  anybody  else  who 
likes  to  come  in.  He  says  it  is  a  sort  of 
market,  and  over  the  gateway  he  has  put 
words  in  Hebrew  characters,  I  think, 
ivhich  signifv  a  little  or  small  bazaar.  He 
could  not,  of  course,  by  calling  it  a  bazaar, 
get  out  of  its  being  a  street.  Suppose  he 
has  constructed  a  market.  I  do  not  know 
that  the  lar^e  allev-ways  and  passage-ways 
through  Smithiiela  Market  could  be  called 
by  anyone  a  *  street '  within  the  meaning  of 
the  Act  of  Parliament,  and  I  do  not  know 
whether  the  central  alley-way  through 
Covent  Garden  Market  has  been  called  a 

*  street '  or  intended  to  be  called  a  *  street '  by 
the  person  who  laid  it  out,  nor  as  to  the 
Burlington  Arcade,  which  is  a  constant 
means  of  communication  for  persons 
coniing  down  the  other  side  of  Bond  Street. 
It  is  for  persons  shopping,  whilst  those 
X)assing  down  from  one  place  to  another 
use  it  rarely  as  a  street,  wnereas  in  this  case 
except  the  one  or  two  people  who  happen 
to  be  in  the  middle  of  Cannon  Street  Koad 
and  want  to  come  this  way  the  place  is  fre- 
quented for  marketing.  Those  wno  are  there 
— at  all  events  whilst  going  to  purchase 
anything— are  there  by  the  leave  and  licence 
of  Mr.  Davis,  and  could  be  stopped  at  any 
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time.  ...  I  think,  therefore,  this 
place  is  not  a  'street'  within  the  meaning 
of  the  London  Building  Act,  1894." 

Awyry,  KC,  F.  F,  2>a/(fe;and  G.  S.  Eobert- 
8on,  for  the  appellants.— The  respondent  has 
commenced  to  form  and  lay  out  a  street  for 
foot  traffic  only  without  having  first  obtained 
the  sanction  of  the  London  County  Council 
under  s.  7  of  the  London  Building  Act, 
1894,  and  is  liable  to  a  penalty  under 
s.  200  (1)  (a)  of  that  Act.  In  the  case  of 
Armstrong  v.  -  London  County  CouncUy 
[1900]  1  K.  B.  416  ;  64  J.  P.  197,  a  private 
road  on  a  building  estate  terminated  at  one 
end  as  a  cul-de-sac,  and  at  the  other  by 
gates,  and  intended  to  be  used  only  by 
those  resident  in  the  houses  thereby,  their 
visitors  and  tradespeople,  was  held  to  be  a 
street  within  s.  7.  That  case  is  not  so  clear 
as  this  where  a  space  of  four-handred  feet 
by  twenty  has  been  laid  out  with  six  or 
seven  approaches  from  the  neighbouring 
highways,  with  shops  on  both  sides  thereof. 
This  space  may  be  frequented  for  the  pur- 
pose of  shopping  by  those  who  do  not 
dwell  in  the  new  houses  in  Morgan  Street, 
and  as  the  learned  magistrate  states  it  is  to 
the  interest  of  the  respondent  that  they 
should  do  so.  The  learned  magistrate  dis- 
missed the  information  holding  that  the 
respondent  had  formed  a  market  in  the 
space  in  question,  but  that  the  space  was  not 
a  "  street/'  within  the  meaning  of  the  Act 
There  is  no  reason  why  the  space  should  not 
be  both  a  market  and  a  "  street."  See  the 
definition  of  a  "  street "  in  s.  5,  "  In  this  Act 
unless  the  context  otherwise  requires:  (1) 
The  expression  *  street '  means  and  includes  ^ 
any  highway  and  any  road,  bridge,  lane, 
mews,  footway,  square,  court,  alley,  passage^ 
whether  a  thoroughfare  or  not.  ana  a  part  oi 
any  such  highway,  road,  oridge,  lane, 
mews,  footway,  square,  court,  alley  ot 
passage.' 

Macmorran,  K.C.,  and  H.  Brandon,  for 
the  respondent.— The  learned  magistrate  has 
decid^  that  this  market,  as  he  terms  it,  is 
not  a  '^  street."  He  has  decided  a  question 
of  fact,  and  there  is  evidence  to  support  his 
finding.  Means  of  access  may  constitute 
"  a  street,"  but  not  the  place  to  which  they 
afiford  access.  Lord  Eussell  of  Eil- 
LOWEN,  C.J.,  said  in  Armstrong  v.  London 
Ccmnty  Council,  supra  (see  L.  R.  p.  424)  : 
"  No  doubt  the  controlling  word  in  s.  5  is 
street.'  It  does  not  follow  that  everything 
enumerated  in  the  interpretation  clause  is  a 
street  for  all  purposes  and  in  all  circum- 
stances  within  the  meaning  of  thq  Act 
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For  example,  the  drive  to  a  private  house  is 
not  a  street,  nor  an  approach  by  a  court- 
yard to  one  or  two  blocks  of  buildings  or 
nouses :  see  s.  8 ;  nor  is  a  bridge  a  street 
unless  it  is  or  may  be  a  link  in  or  continua- 
tion of  a  street.''  Section  8  of  the  London 
Building  Act,  1894,  provides:  "For  the  pur- 
poses of  this  part  of  this  Act,  a  person 
shall  be  deemea  to  commence  to  form  or  lay 
out  a  street  if  he  erect  a  fence  or  other 
boundary,  or  lay  down  lines  of  kerbing,  or 
level  the  surface  of  the  ground,  so  as  to 
define  the  course  or  direction  of  a  street ;  or 
if  he  form  the  foundations  of  a  house  in 
such  manner  and  in  such  position  as  that 
such  house  will  or  may  become  one 
of  three  or  more  houses  abutting  on  or 
erected  beside  land  on  which  a  street  is  in- 
tended to  be  or  may  be  thereafter  laid  out 
or  formed.  Provided  that  no  person  shall 
be  deemed  to  commence  to  form  or  lay  out 
a  street)  if  he  do  any  of  the  acts  in  this 
section  mentioned  for  some  purpose  other 
than  that  of  forming  or  laymg  out  a 
street.'*  The  person,  therefore  commencing 
to  form  or  lay  out  a  street  must  do  so  with 
purpose— with  intention.  For  if  he  does 
any  of  the  acts  enumerated  in  s.  8  with 
some  other  purpose  in  view,  by  the  proviso 
he  is  not  to  oe  deemed  to  commence  to  form 
or  lay  out  a  street.  The  respondent  in  this 
case  had  no  intention  of  commencing  to 
form  or  lay  out  a  street,  for  a  street  must 
mean  a  place  for  the  purpose  ofpassage. 
See  the  definition  in  s.  5,  supra.  The  space 
in  question  was  a  terminus.  If  your  lordsnips 
hold  that  this  space  is  a  "  street/'  the  time 
when  the  respondent  commenced  to  form  it 
and  lay  it  out  mav  become  material.  The 
information  must  oe  laid  within  six  months 
of  the  time  when  the  matter  of  the  informa- 
tion arose.  See  s.  11  of  the  Summary 
Jurisdiction  Act,  1848.  [Alvebstonb,  L.C.ti . 
—No  point  is  made  as  to  time  in  the  case. 
No  such  ^int  was  taken  in  the  court 
below.]  [  Wood  v.  London  County  Council 
(1895),  64  L.  J.  M.  C.  276  ;  59  J.  P.  615, 
overruled  by  Armstrongs  Case,  sv/pra,  was 
also  mentioned.] 

Avorffy  K.C.^  in  reply.— It  is  true  that  the 
appellants  might  have  taken  proceedings 
earlier  ;  but  no  point  was  taken  as  to  time 
before  the  learned  magistrate.  Further, 
the  respondent  commenced  to  form  and  lay 
out  a  street  when  he  erected  the  fifty-five 
erections  or  shops  on  the  Cannon  Street  Koad 
side  of  the  space  in  question.  These 
shops  or  erections  the  learned  magistrate 
found   were  erected   in  and  after  June, 
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1903,  within  six  months  of  the  laying  of  the 
information. 

Alvsrstonb,  L.C.J.— Upon  the  point 
raLsed  in  the  case  by  the  learned  magistrate, 
I  really  have  had  no  doubt  from  the  time 
that  I  understood  the  facts.  The  learned 
magistrate  has  decided  in  favour  of  the 
respondent's  contention  that  the  space  in 
question  was  a  Jewish  market  or  bazaar, 
and  not  a  street  within  the  meaning  of  the 
Act,  and  he  was  of  opinion,  upon  tne  facts 
as  stated,  that  althouga  the  respondent  had 
formed  a  market  in  the  said  space,  it  was 
not  a  "street"  within  the  meaning  of  the 
Act,  and  he  therefore  dismissed  the  infor- 
mation. After  listening  as  I  ought  to  do, 
and  did,  to  all  the  learned  magistrate's 
judgment,  it  is  quite  plain  to  me  that  he 
nas  embodied,  in  one  sentence,  the  ground 
of  his  decision,  and  that  is,  that  as  the  place 
was  described  to  him,  as  existing  on  or 
about  June  22nd,  it  was  not  a  street,  but 
was  a  market.  Whether  or  not  any  point 
could  be  raised  upon  the  state  of  things 
which  would  have  made  this  place  a  street 
before  the  information  was  laid,  upon  which 
some  question  might  well  have  arisen  as  to 
time,  IS  a  matter  which  we  need  not  con- 
sider now,  because  it  was  not  raised  before 
the  learned  magistrate.  I  think,  however, 
for  the  purposes  of  this  case^  tne  answer 
which  Mr.  Avory  has  given  us,  is  a  good  one 
and  the  correct  one :  It  may  be  that  I 
might  even  have  come  earlier  to  lav  my 
information  to  the  courts  but  I  contend  that 
what  was  being  done  on  June  22nd  was,  at 
any  rate,  the  commencing  to  form,  or  lay 
out,  a  street  within  the  meaning  of  s.  7. 
I  can  see  now  that  there  might  &ive  been 
some  contention  raised,  although  I  think 
that  very  likely,  on  tne  facts,  it  would 
not  prove  a  well-founded  one,  that  the 
twenty-four  basements  might  be  used  as 
workshops,  or  shops,  in  connection  with 
some  trade  which  might  be  carried  on 
by  the  occupants  of  tne  new  blocks  of 
houses.  But  looking  at  the  plan  of  the 
place,  and  seeing  the  character  of  the  build- 
ings, I  do  not  think  there  is  much  likelihood 
of  these  stores  being  used  in  connection 
with  the  rooms  in  the  places  above.  As  I 
understand  the  plan,  the  passage  is  utilised 
in  the  manner  shown  for  shopping,  and 
opens  out  in  six  places  on  to  Morgan  Streeti 
and  there  is  a  big  broad  staircase;  there  are 
also  ways  out^  which  I  need  not  describe 
again,  whereby  at  certain  points  people  can 
get  out  into  Gannon  Street  Road.  At  any 
rate,  if  it  was  possible  to  put  a  different 
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construction  upon  the  facts,  when  the  place 
was  originally  desired  and  contemplated, 
Mr.  Davis  was  minded  to  erect  the  fifty-five 
shops  on  the  Cannon  Street  side  of  the 
space  to  which  no  access  can  be  got  at  all 
except  by  going  down  the  passage,  and, 
therefore,  it  seems  to  me,  that  there  is  no 
doubt  about  the  matter.  Section  7  states 
that,  before  any  person  commences  to  form 
or  lay  out  any  street,  whether  intended  to 
be  used  for  carriage  traffic  or  for  foot  traffic 
only,  application  shall  be  made  to  the 
council  for  their  sanction ;  and  "street "  is 
deemed  by  the  definition  clause  to  include 
any  highway,  and  any  road,  bridge,  lane, 
mews,  footway,  square,  court,  ally,  passage, 
whether  a  thoroughfare  or  not.  Mr.  Mac- 
morran  has  contended,  or,  at  any  rate, 
indirectly  contended,  that  in  order  to  lay 
out  a  street,  within  the  meaning  of  s.  7,  the 
person  must  be  doing  something  of  a 
character  indicated  in  s.  8.  I  do  not  like 
that  view  (and  I  have  expressed  this 
opinion  before) ;  s.  8  is,  in  my  opinion,  a 
section  which  has  been  enacted  in  order  to 
enable  proceedings  to  be  taken  on  the  com- 
mencement of  certain  work,  and  if ,  as  a 
matter  of  fact,  those  acts  are  done,  and  they 
are  acts  done  in  the  course  of  forming  or 
lading  out  a  street,  proceedings  can  forth- 
with oe  taken,  although  the  street  is  not 
finally  formed  ;  obviously  for  the  reason  that 
it  was  in  the  interests  of  the  offender  him- 
self that  he  should  be  told  that  he  was 
beginning  to  do  work  which  he  would  not 
be  allowed  to  do.  That  is  the  construction 
which  we  put  upon  that  section  when  the 
point  arose  in  another  case,  I  forget  at 
the  moment  where  the  place  was,  but  it  is  a 
reported  case.  Now,  as  the  matter  stood  in 
June  last,  what  was  the  condition  of  things  1 
Here  was  a  court,  or  passage,  or  alley,  some 
twenty  feet  wide,  with  fifty-five  places  of 
business  on  one  side  which  have  no  con- 
nection whatever,  physically  or  structurally, 
with  the  houses  they  acMoin,  but  they  were 
let,  some  to  tenants  and  some  to  outsiders, 
and  on  the  other  side  of  the  passage  there 
are  twenty-four  independent  shops.  That 
was  the  state  of  things  where,  at  any  rate,  the 
London  County  Council  thought  that  what 
was  shown  indicated  that  the  respondent 
was  laying  out  this  place  as  a  "  street.^'  I 
do  not  want  to  go  all  through  the  facts 
again,  but  there  were  no  less  than  six  or 
seven  modes  of  access  through  those  build- 
ings designed,  and  designed  only  for  the 
purpose  of  getting  to  them,  and  there  was 
also  means  of  access  from  the  Cannon 
Street  Road  side.  Looking  at  the  plan,  and 
looking  at  the  statements  in  the  case,  I  have 
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no  hesitation  in  coming  to  the  conclusion 
that  the  learned  magistrate  has  applied  a 
wrong  test.  It  is  not  a  question  of  whether 
the  respondent  has  established  a  market 
here  or  whether  he  has  established  a  bazaar. 
The  question  is,  whether  or  not  he  has  laid 
it  out  so  that  people  shall  be  free  to  come 
and  go  and  i)ass  in  an  out  and  through  this 
place  by  means  of  the  passages,  and  also  by 
means  of  these  stairs.  I  tmnk  the  learned 
magistrate  ought  to  have  come  to  the  con- 
clusion that,  on  those  facts,  there  was  a 
commencing  to  lay  out  a  street  I  desire  to 
say  that  I  cannot,  on  these  facts,  come  to 
any  other  conclusion  without  practicall  jr  dis- 
agreeing with  the  reasoning  of  the  decision 
in  Armstronff's  Case^  which  expressly  deals 
with  the  matter,  and  which  seems  to  me  to 
govern  this  case.  It  does  not  cease  to  be  a 
street  simply  because  some  part  of  the  user 
may  be  at  certain  times  restricted.  Under 
these  circumstances,  it  seems  to  me  that, 
had  the  learned  magistrate  really  applied  his 
mind  to  the  question  of  whether  tnis  really 
was,  a  passageway  or  thoroughfare,  or  court 
yard  leading;  to  shopfiu  he  must  have  come  to 
the  conclusion  that  the  respondent  had  com- 
menced to  form  and  lay  out  a  street  within 
the  definition  of  the  section.  But  he  has 
for  the  moment  allowed  his  mind  to  con- 
sider not  what  the  respondent  was  forming 
and  laying  out,  but  what  was  the  purpose 
in  his  mind,  the  purpose  of  creating  what 
he  is  pleased  to  call  a  bazaar  or  a  market^ 
which,  if  it  be  in  a  street,  does  not  prevent 
it  being  a  street.  L  therefore,  think  that 
this  case  must  gp  back  to  the  learned  magis- 
trate for  a  conviction. 

Kennedy,  J. — I  am  of  the  same  opinion 
and  I  have  nothing  to  add. 

Phillimokb,  J.— I  also  agree. 

Appeal  allowed. 

Solicitor  for  the  appellants :  Blaxland. 
Solicitor  for  the  respondent :  BoDoain. 
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NORTH    LONDON    SESSIONS 


October  3,  4,  5,  6,  1904. 
(Before  The  Deputy  Chaikman  (R.  Love- 

LAND-LOVELAND,  K.C.).) 


Rex   v.   Chables   Stephenson   and 
Mabtha  Stephenson 


Criminal  law— Palmistry — False  pretences 
—Witchcraft  Act,  1736  (9  Geo.  2,  c.  5), 
s.  4— Evidence. 


T?ie  de/endents  were  indicted  under  the 
Witchcraft  Act.  1736,  and  alio  for 
attempting  to  obtain  money  by  faedy 
pretffkding  that  they  had  power  and 
ahUity  to  foretell  futwre  events^  and 
that  the  examination  of  the  palms  of 
the  ha/nds  of  persons  enaMea  them  to 
foretell  futwre  events  which  would  there- 
after happen  to  such  persons. 

Held,  that  evidence  that  one  of  the  defen- 
dants used  crystal  balls  wnd  professed 
to  be  able  by  gazing  into  the  balls  to 
foresee  future  events,  was  admissiblcj 
but  that  evidence  that  palmistry  ukls  a 
well-recognised  science  vhis  not  admis- 
sible. 


The  defendants  were  indicted  as  follows 
for  attempting  to  obtain  money  by  false 
pretences,  and,  nnder  the  Witchcraft  Act. 
1736,  unlawfully  undertaking  to  tell 
fortunes. 

County  of  London  \  The   jurors    for   our 
to  wit.  /  Lord  the  King  upon 

their  oath  present  tnat  Charles  Stephenson 
and  Martha  Stephenson  on  the  20tn  day  of 
July  A.D.  1904  unlawfully  and  knowingly 
did  falsely  pretend  to  one  Dorothy  Tempest 
tiiat  they  the  said  Charles  Stephenson  and 
Martha  Stephenson  then  had  power  and 
ability   to   foretell    future    events   which 
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would  thereafter  happen  in  the  life  of  the 
said  Dorothy  Tempest  and  the  lives  of 
other  persons  and  that  an  examination  of 
the  palms  of  the  hands  of  the  said  Dorothy 
Tempest  then  enabled  the  said  Charles 
Stepnenson  and  Martha  Stephenson  to  fore- 
tell future  events  which  would  thereafter 
happen  in  the  life  of  the  said  Dorothy 
Tempest  and  the  lives  of  other  persons  by 
means  of  which  said  false  pretences  they 
the  said  Charles  Stephenson  and  Martha 
Stephenson  did  then  unlawfully  attempt  to 
obtain  from  the  said  Dorothy  Tempest  the 
sum  of  £1  Is,  in  money  with  intent  thereby 
then  to  defraud  whereas  in  truth  and  in 
fact  they  the  said  Charles  Stephenson  and 
Martha  Stephenson  had  not  then  power  or 
ability  to  foretell  future  events  which 
would  thereafter  happen  in  the  life  of  the 
said  Dorothy  Tempest  and  the  lives  of  other 
persons  and  the  said  examination  of  the 
palms  of  the  hands  of  the  said  Dorothy 
Tempest  did  not  then  enable  the  said 
Charles  Stephenson  and  Martha  Stephen- 
son to  foretell  future  events  which  would 
thereafter  happen  in  the  life  of  the  said 
Dorothy  Tempest  and  the  lives  of  other 
persons  as  they  the  said  Charles  Stephen- 
son and  Martha  Stephenson  well  knew 
when  they  did  so  falsely  pretend  as  afore- 
said. 

The    next    two   counts   alleged   similar 
offences. 

Fourth  count. 
And  the  jurors  aforesaid  on  their  oath  afore- 
said do  further  present  that  the  said 
Charles  Stephenson  and  Martha  Stephenson 
on  the  20th  day  of  July  and  on  divers  days 
between  the  said  day  and  the  23rd  day  of 
July  in  the  year  aforesaid  unlawfully  did 
undertake  to  tell  fortunes  against  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  of  his  Migesty 
his  Crown  and  dignity. 

C.  F.  Gill,  K.C.  (E.  D.  Muir  with  him), 
appeared  for  the  prosecution. 

E,  D.  Yelverton  for  the  defence. 

Upon  behalf  of  the  prosecution  it  was 

Sroposed  to  prove  not  only  that  the  defen- 
ants  carriea  on  business  as  palmists  and 
professed  to  be  able  by  an  examination  of 
the  palms  of  the  hands  to  foretell  future 
events,  but  also  that  they,  or  one  of  them, 
Used  crystal  balls  and  professed  to  be  able 
to  foretell  future  events  by  gazing  into  them, 
and  also  that  they,  or  one  of  them,  pro* 
f essed  to  be  clairvoyants. 
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AND 


Yelverton  objected  to  the  evidence  as  to 
the  crystal  gazing.  The  only  false  pretences 
alleged  in  the  indictment  are  that  the 
defendants  had  power  and  ability  to  fore- 
tell future  events  which  would  thereafter 
happen,  "and  that  an  examination  of  the 
palms  of  the  hands  then  enabled  them  to 
foretell  future  events  which  would  there- 
after happen.''  The  evidence  as  to  the 
crystal  gazing  is  not  admissible  under  this 
indictment.  The  defence  have  not  had  any 
notice  of  further  evidence,  and  this  evidence 
is  not  formulated  upon  the  face  of  the 
indictment,  and  imports  a  fresh  false  pre- 
tence into  the  indictment.  He  referred  to 
£.  V.  Perrott  (1814),  2  M.  &  Sel.  379  and 
386,  to  B.  V.  Kelleher  (1877)^  14  Cox  C.  C 
45,  and  to  Russell  on  Cnmes  and  Mis- 
demeanors, vol.  2,  p.  529. 

GUlj  K.C.— This  is  part  of  the  history  of 
what  took  place  ana  evidence  on  that 
ground.  It  is  impossible  to  shut  out  what 
occurred  in  the  course  of  an  interview.  It 
is  not  alleged  as  a  specific  false  pretence, 
the  false  pretence  being  the  simple  false 
pretence  that  the^  had  power  to  foretell  the 
future^  and  in  giving  an  account  of  the 
interview  that  took  place,  you  cannot  shut 
out  any  incident  that  occurred.  It  is  not 
necessary  to  set  out  all  the  matter  by 
which  the  false  pretence  is  proved.  The 
false  pretence  alleged  here  is,  in  fact,  the 
false  pretence  alleged  in  B,  v.  Giles  (1866), 
L.  <&  C.  502. 

Yelverton  replied. 


M  J.  P.  5M. 

Yelverton.—l  am  entitled  to  call  evidence 
to  show  that  palmistry  is  a  well-reco^piaed 
science,  and  that  persons  who  practise  it 
have  a  professional  position,  and  the 
evidence  of  witnesses  who  are  expert  in 
palmistry  must  go  to  the  representation  of 
the  defendants,  that  they  represented  what 
was  a  genuine  art  I  am  entitled  to  call 
evidence  to  show  that  lirore  is  a  well-under- 
stood thing  as  palmistry  and  clairvoyance, 
and  that  the  defendants  have  practised  in  a 
genuine  manner. 

The  Deputy  Chaibman.— The  question 
as  to  whether  there  is  such  a  thing  as 
palmistry  or  not  is  not  the  question  at  all 
nere,  and  I  rule  against  the  admission  of 
the  evidence. 

The  jury  (acquitted  the  defendanU 
on  the  first  county  but  convicted 
on  the  others. 

The  defendants  were  ordered  to 
enter  into  recognisances  to 
come  up  for  judgment  if  called 
upon. 


Solicitors  for  the  prosecution :  Lewis  and 
Lewis. 

Solicitor  for  the  defence :  J.  H.  Hope. 


The  Deputy  Chaibman.— There  are 
four  counts  in  the  indictment,  and  clearly 
this  evidence  might  be  given  under  the 
fourth  count.  I  will  take  a  note  of  the 
objection,  but  I  must  hold  that  this  is  part 
of  the  story,  and  that  the  evidence  is  admis- 
sible. 

During  the  hearing  of  the  case  a  wit- 
ness was  called  on  behalf  of  the  defence 
to  prove  Uiat  palmistry  was  a  well-recog- 
nised science,  and  that  persons  who 
practised  it  had  a  professional  position. 

Oill^  K.C.,  objected  to  this  evidence  as 
not  being  material.  Although  I  have  cross- 
examinea  the  witnesses  that  have  been 
called,  I  have  already  submitted  that  none 
of  the  evidence  that  has  been  pdven  has  any 
bearing  on  the  issue  here ;  the  opinion  of 
these  people  on  these  sort  of  subjects  is 
valueless. 
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68  J.  P.  636. 

KING'S     BENCH    DIVISION. 


(Before  Alverstonb,  L.C.J.,  Kennedy  and 
Phillihore,  JJ.) 

July  8, 1904. 

UxBBiDGE  Union  v,  Winchester  Union. 

Poor  Law — Settlement— Order  of  justices- 
Appeal  not  heard  on  merits— Effect  of 
order — Estoppel — ^Judgment  in  rem. 

An  order  of  justices  adjudging  the  settle- 
ment of  a  pauper  to  he  in  a  certain 
parish^  showing  the  settlement  to  be 
derivativej  is  a  judgment  in  rem  and 
conclueive  as  to  the  settlement  of  the 
pauper  at  the  time  of  the  order,  although 
the  order  has  been  appealed  against 
and  the  ajwecU  his  not  been  heard  on 
the  merits,  out  dismissed  on  a  techni- 
cality. 

Case  stated  by  the  recorder  of  Winchester. 

The  guardians  of  the  Uxbridge  Union 
appeal^  against  an  order  of  two  justices  for 
the  removal  of  Bertha  Forester  Timmins, 
from  the  Winchester  Union  to  the  Uxbridge 
Union  as  the  place  of  her  last  legal  settle- 
ment. The  appeal  was  tried  at  the  quarter 
sessions  for  the  city  of  Winchester,  held  on 
February  4th,  1904,  when  the  court  con- 
firmed the  order  subject  to  the  following 
case  stated  by  the  learned  recorder : 

On  March  3rd,  1896.  upon  complaint 
made  to  two  justices  tor  the  county  of 
Devon,  they  upon  the  sworn  testimony  of 
John  Champion,  clerk  to  the  guardians  of 
St.  Thomas  s  Union,  showing  that  Harry 
Timmins  acquired  a  settlement,  in  the 
parish  or  precinct  of  Norwood  in  the 
Uxbridge  Poor  Law  Union,  and  had  done 
no  subsequent  act  to  gain  a  settlement  else- 
where, adjudged  the  settlement  of  the  said 
Bertha  Forester  Timmins  to  be  in  the 
parish  or  precinct  of  Norwood,  and  directed 
the  guardians  of  the  Uxbrid^  Union  to  ][)ay 
to  the  guardians  of  the  St.  Thomas's  Union 
the  sum  of  £19  17«.  2d,  for  past  maintcn- 
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ancc  and  for  the  examination  of  the  said 
B.  F.  Timmins,  and  the  weekly  sum  of 
8«.  6d  as  long  as  the  said  B.  F.  Timmins 
should  continue  to  be  maintained  at  the 
Exminster  Asylum. 

The  said  order  having  been  duly  served 
upon  the  clerk  to  the  Uxbridge  guardians 
on  April  10th,  1896,  he,  on  April  30th,  1896, 
aoplied  by  letter,  as  is  customary,  to  the 
cierk  of  the  guardians  for  a  copy  of  the 
depositions  upon  which  such  order  was  made, 
but  on  the  following  day  received  it  back, 
with  an  intimation  that  it  should  not  be 
sent  to  the  clerk  to  the  guardians,  but  to 
the  clerk  to  the  justices.  On  the  next  day, 
viz..  May  1st,  he  forwarded  an  application  to 
the  clerk  to  the  justices,  and  on  May  16th, 
notice  of  appeal  by  the  Uxbridge  Guardians 
against  the  order  was  duly  given. 

On  June  30th,  the  appeal  was  heard 
at  the  general  quarter  sessions  for  the 
county  of  Devon,  held  at  Exeter,  and  was 
dismissed  for  want  of  form,  the  ^ound 
being  that  inasmuch  as  the  application  for 
a  copy  of  the  depositions  was  made  one 
day  late,  namely,  on  Ma^  1st,  instead  of 
April  30th,  1896,  the  notice  of  appeal  was 
out  of  time  and  the  same  coula  not  be 
heard  or  dealt  with  upon  its  merits.  But 
the  recorder  of  Winchester  was  asked 
to  assume  for  the  purposes  of  argument 
that  the  pauper's  legal  proper  settlement  at 
the  time  of  the  order  of  March  3rd,  1896, 
was  in  the  parish  of  St.  Luke's,  in  the 
borough  of  Chelsea,  in  the  county  of 
London. 

On  July  16th,  1896,  the  said  B.  F.  Tim- 
mins was  transferred  to  the  asylum  of  the 
Uxbridge  Union,  at  Wandsworth.  Surrey, 
and  remained  confined  there  till  December 
9th.  1899,  when  she  was  discharged  as  cured 
ancl  returned  to  the  house  of  ner  brother, 
Henry  John  Lambley,  at  272,  King's  Road, 
Chelsea,  where  she  remained  and  was  main- 
tained by  her  brother  until  the  month  of 
August,  1900,  when  she  again  became  a 
lunatic  and  wandered  from  the  custody  of 
her  brother. 

On  Auffust  24th,  1900,  the  said  B.  F. 
Timmins,  having  been  found  wandering  at 
Winchester,  an  order  was  made  for  her 
reception  into  the  county  asvlum  of  Fare- 
ham  within  the  county  and  union  of  the 
respondent  guardians,  and  she  was  received 
and  kept  there  until  November  28th,  1902. 
The  Winchester  Guardians  having  heard  of 
the  order  made  by  the  Devon  justices  and 
of  the  abortive  appeal  above  referred  to, 
applied    to    the    Uxbridge    Guardians   to 
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accept  chargeabilitv  of  the  lunatic,  which 
application  was  refused  on  the  ground  that 
the  said  B.  F.  Timmins  had  obtained  a  settle- 
ment as  a  deserted  woman  at  Chelsea. 

On  November  13th,  1903,  UDon  the  appli- 
cation of  the  respondent  guaraians  an  order 
was  made  by  two  justices  for  the  city  of 
Winchester  adjudicating  the  settlement  of 
B.  F.  Timmins  to  be  within  the  district  of 
the  appellant  guardians,  upon  the  ground 
that,  as  was  duly  proved  in  evidence  before 
them,  the  same  hiaa  already  been  so  adjudged 
by  the  above-mentioned  order  of  justices  of 
Devon,  dated  March  3rd,  1896,  against  which 
order  no  appeal  was  successfully  prosecuted, 
upon  the  ground  that  the  pauper  was  not 
shown  to  have  done  any  act  subsequently  to 
the  said  order  to  gain  a  legal  settlement 
elsewhere. 

On  December  17th,  1903,  notice  of  appeal 
was  given  against  the  said  last-mentioned 
order,  and  on  February  4th,  1904,  an  appeal 
was  heard  before  the  learned  recorder  of 
Winchester.  The  appeal  was  argued  solely 
upon  the  question  of  law,  whetner  in  the 
circumstances  above  set  out  the  order  of  the 
justices  of  Devon  dated  March  3rd,  1896, 
was  effective  as  a  judgment  in  rem  and  con- 
clusive as  to  the  settlement  of  the  pauT)erat 
the  time.  The  learned  recorder  held  that 
the  said  order  was  so  conclusive,  and  that 
the  above-mentioned  abortive  appeal,  not 
heard  on  its  merits,  did  not  roo  the  said 
order  of  its  effect  and  dismissed  the  appeal, 
but  at  the  request  of  the  appellants' 
counsel  agreed  to  state  this  case.  The 
question  therefore,  is  whether  the  order  of 
tne  justices  of  Devon  dated  March  3rd. 
1896,  in  spite  of  the  fact  that  notice  of 
appeal  was  given  against  the  same,  is  con- 
clusive as  to  the  settlement  of  the  pauper  at 
that  date  and  &stops  the  appellants  from 
showing  that  the  said  B.  F.  Timmins  was 
then  legaUy  settled  in  the  parish  of  Chelsea. 

G,  W.  Ricketts  and  Todd^  for  the  appel- 
lants.—The  learned  recorder  has  held  that 
the  order  of  two  justices  made  on  March  3rd. 
1896,  was  effective  as  a  judgment  in  rem  ana 
conclusive    a^    to   the   settlement   of   the 

Eauper  despite  the  abortive  appeal  not 
eard  upon  the  merits.  That  is  not  so  for 
there  is  no  estoppel  here.  The  order  of 
justices  made  on  March  3rd,  1896,  as  set  out 
in  the  case,  was  that,  "  thejr  upon  the  sworn 
testimony  of  John  Champion,  clerk  (to  the 
guardians  of  St.  Thomas  s  Union,  showing 
that  Harrjf  Timmins  acquired  a  settlement, 
in  the  parish  or  precinct  of  Norwood  in  the 
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Uxbridge  Poor  Law  Union,  and  had  done 
no  subseojuent  act  to  gain  a  settlement  else- 
where, adjudged  the  settlement  of  the  said 
Bertha  Forester  Timmins  to  be  in  the  parish 
or  precinct  of  Norwood."  That  was  only  an 
order  as  to  a  derivative  settlement.  The 
order  states  the  settlement  of  Harry  Tim- 
mins to  be  within  the  Uxbridge  Union,  and 
the  estoppel,  if  any,  applies  only  to  his 
settlement.  [Alverstone,  L.C. J.— You  say 
the  estoppel  was  not  the  decision  but  the 
^rounds  of  the  decision.]  One  is  entitled  to 
look  at  the  grounds  on  which  a  decision  is 
given  to  see  whether  it  is  an  estoppel  or  not 
{Heath  v.  Overseers  of  Weaverham,  [1894] 
2  Q.  B.  108 ;  58  J.  P.  557.  In  Hex  v. 
Inhabitants  of  Woodchester(Vl\2\  Burr.  S.C. 
191,  Chapplb,  J.  said,  at  p.  193  :  "An  order 
of  removal  confirmed  by  the  sessions  upon 
the  merits,  is  conclusive  against  everybody. 
And  so  it  is  also,  if  confirmed  by  them 
without  appeal.  In  the  case  before  the 
court  there  was  an  appeal  biit  it  was  not 
heard  upon  the  merits.  In  B,  v.  InkaJbi- 
tants  of  SUchester  (1766),  Burr.  S.  C.  651, 
the  head-note  is  "  an  order  of  justices  unap- 
pealed  from  is  final,''  and  the  court  said,  *^  if 
she,"  the  pauper,  "  was  not  his  wife,  it  might 
have  been  controverted :  but  as  tney  have 
neglected  to  appeal,  when  they  had  a  proper 
opportunity  to  show  it,  they  are  estoppea  to 
say  so  now."  So  the  case  must  be  one 
where  the  appellants  have  not  appealed 
either  from  negligence  or  acquiescence.  That 
is  not  the  case  here.  In  B.  v.  SotUhowram 
Inhabitants  (1786),  1  T.  R  353,  an  order 
unappealed  from,  removing  a  father,  is  no 
proof  of  the  removal  of  a  son  who  is  neither 
mentioned  in  nor  removed  by  it ;  but  see 
R  V.  Township  qfCatterall  (1817),  6  M.  &  S. 
83.    In  B,   V.  inhabitants  of  Macdesfidd 

il849),  13  Q.  B.  881,  the  exact  point  raised 
lere  was  before  the  court.  An  order  of 
removal  was  confirmed  by  quarter  sessions 
on  appeal  with  the  special  entry,  "  order  con- 
firmed not  on  the  merits,  no  due  notice 
having  been  given."  Held  (1)  That  the 
right  to  appeal  acainst  the  actual  removal 
was  not  lost  by  lodging  the  previous  appeal 
againt  the  order.  (2)  That  the  appefiants 
were  not  estopped  by  the  special  entry,  as 
although  it  showed  that  the  order  was  con- 
firmed, it  also  showed  that  the  appellants 
had  no  right  to  be  heard,  and  were  in  fact 
unheard  not  from  a  failure  of  proof  after 
the  matter  of  inquiry  had  been  entered  on, 
but  on  account  of  a  preliminary  objection. 
Neither  are  the  appellants  estopped  from 
appealing  in  this  case  as  they  launched  an 
appeal  which  was  not  heard  on  the  merits 
but  was  dismissed  upon  a  technicality.    The 
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cases  when  they  speak  of  orders  "unap- 
pealed  against"  mean  those  in  which  the 
order  has  been  acquiesced  in.  There  was  no 
acquiescence  by  the  appellants.  The  only 
reason  the  appeal  was  not  heard  on  the 
merits  was  that  the  apj)ellant;s  were  late  in 
applying  for  the  depositions  as  they  had 
made  their  first  application  to  the  wrong 
person.  [B.  v.  Inhabitants  of  Corsham 
(1809),  11  East,  388,  and  s.  303  of  the  Lunacy 
Act,  1890  (53  &  54  Vict  c  5),  were  also 
mentioned.] 

Macmorran^  K.C.,  R.  H.  Simonds^  and 
W.  Grantham,  for  the  respondents,  were 
not  called  upon  to  argue. 

Alvebstone,  L.C.J.— It  seems  to  me  that 
in  those  cases  where  there  is  no  oppor- 
tunity of  a  second  appeal,  as  there  was 
in  the  case  of  H.  v.  Inhabitants  of 
Macclesfield  (1849).  13  Q.  B.  881,  there 
can  and  ought  to  be  no  exception  to  the 
binding  effect  of  the  order  made  by  jus- 
tices. It  is  said  that  the  reason  why  this 
appeal  could  not  be  heard  was  that  it  was 
dismissed  for  want  of  form,  the  ground 
being  that  application  was  made  for  a  copy 
of  the  depositions  one  day  too  late.  If  tne 
appeal  was  dismissed  the  order  of  justices 
of  March  3rd,  1896,  stood.  Mr.  Ricketts  has 
put  his  point  most  clearly  and  fairly.  In 
cases  where  it  is  suggested  that  a  question 
as  to  the  settlement  nas  not  been  dealt  with 
as  in  R.  v.  Catterall  Toumship  (1817), 
6  M.  k  S.  83,  it  may  be  passible  to  contend, 
as  it  was  contended  in  that  case,  on  the 
authority  of  R,  v.  Southowram  Inhabitants 
(1786),  1  T.  R  353,  that  an  order  unappealed 
from  is  not  conclusive  as  to  a  person  not 
named  in  it  when  that  person  is  emanci- 
pated. But  the  order  ot  March  3rd,  1896. 
in  this  case  did  name  the  {)auper,  ana 
the  contention  moreover  failed  in  the  case 
of  R,  V.  Catterall  Townshipy  supra,  which  is 
an  authority  against  the  appellants.  If  the 
learned  counsel  for  the  appellants  could 
satisfy  me  that  the  appellants  had  sub- 
mitted to  judgment  that  might  have  to  be 
considered,  but  that  is  not  so.  I  think, 
therefore^  R.  v.  Catterall  Township,  supra, 
decides  tnat  once  such  an  order  is  made  ana 
it  is  not  reversed,  no  one  is  entitled  to  go 
behind  it  and  it  is  a  judgment  in  rem. 
R,  v.  Inhabitants  of  Corsham  (1809), 
11  East,  388,  is  also  a  decision  against 
Mr.  Ricketts  contention,  for  it  was  there 
decided  that  an  order  of  removal  made  and 
unappealed  against  is  conclusive  as  to  the 
settlement  of  the  pauper  at  the  time  of  the 
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order,  even  as  between  j^arishes  not  parties 
to  the  order.  It  would,  in  my  opinion,  be  a 
dangerous  thing  to  allow  orders  that  are 
good  and  unappealed  against  to  be  made  the 
subject  of  further  appeal  so  that  the  matter 
can  be  re-opened.  I  think,  therefore,  the 
view  taken  by  the  learned  recorder  was 
perfectly  right  that  he  could  not  go  behind 
the  order  of  March  3rd,  1896,  made  by  the 
Devon  justices,  it  being  admitted  the  point 
desired  to  be  raised  was  not  something  that 
had  happened  since  that  order  but  some- 
thing that  ought  to  have  been  raised  at  the 
earlier  hearing  of  the  case,  but  was  not. 
The  order  therefore  of  March  3rd,  1896,  still 
standing,  not  being  effectively  appealed 
a^inst,  is  a  judgment  in  rem.  The  api)eal 
therefore  must  be  dismissed. 

Solicitors  for  the  appellants :  Woodbridge 
and  Sons. 

Solicitors  for  the  respondents :  Church, 
Adams  and  Prior,  for  Faithfull  and  Davy, 
Winchester. 
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KING  S  BENCH  DIVISION. 


July  11,  1904. 

(Before  Alverstone,  L.C. J.,  Kennedy  and 
Phillimore,  JJ.) 

The  Guardians  of  the  Poplar  Union  v. 
Martin. 

Poor  law— Person  able  wholly  or  in  part  to 
maintain  himself— Refusal  of  offer  of 
work  on  terms— Becoming  chargeable 
therebjr— Wilful  refusal  or  neglect  to 
maintain  himself— Vagrancy  Act,  1824 
(5  Geo.  4,  c.  83),  s.  3. 

M.,  an  able-bodied  man,  who  toas  a  pauper 
in  a  workhouse,  was  taken  by  the  lahour 
master  to  a  farm  colony  for  destitute 
men,  and  was  there  offered  work  on  the 
termsat  first  of  receiving  asremuneration 
his  food  ana  lodging  free  and  sixpence 
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a  weekf  with  the  prospect  of  increased 
remtmeration.  lie  was  further  re- 
quired to  sign  an  wndertalcing  to  con- 
fortih  to  the  rides  of  the  colony y  hut  he 
re/used  to  work  on  such  terms  or  U> 
stgn  such  an  tmdertaking  and  again 
became  chargeable  on  the  rates. 

Held,  that  on  an  information  against  M, 
under  s,  ^  of  the  Vagrancy  Act.  1824, 
the  courty  in  deciding  whether  he  had 
wilftdly  refused  or  neglected  to  main- 
tain htm^f  must  consider  the  nature 
of  the  work  offered^  amd  the  conditions 
or  terms  upon  which  it  tvas  offeredy  to 
see  whether  the  refusal  was  wilful  in 
the  sense  of  being  unreasonable. 

Case  stated  by  one  of  the  ma^traten  of 
the  police  courts  of  the  metropohs. 

George  Frederick  Martin,  thirty  -  nine 
years  old  (hereinafter  called  the  respon- 
dent), was  on  April  22nd,  1904,  duly  charged 
before  a  metropolitan  police  court  magistrate 
at  the  Thames  Police  Court,  on  an  informa- 
tion laid  and  warrant  obtained  on  April  21st 
by  the  guardians  of  the  Poplar  Union  (here- 
inafter called  the  appellants),  for  that  he, 
being  a  person  able  wholly  or  in  part  to 
maintain  himself  by  work  or  other  means, 
did  wilfully  refuse  or  neglect  so  to  do,  by 
which  refusal  or  neglect  he  became  charge- 
able to  the  common  fund  of  the  said  Poplar 
Union.  The  charge  was  duly  heard  and 
determined  by  the  magistrate,  and  upon  such 
hearing  the  respondent  was  discharged,  but 
the  magistrate  consented  to  state  and  sign 
a  case. 

Upon  the  hearing  of  the  charge  the  fol- 
lowing facts  were  proved : 

The  respondent  is  an  able-bodied  man 
of  thirty-nine  years  of  age,  and  on  February 
23rd,  1904,  was  admitted  to  the  Poplar 
workhouse,  and  on  April  13th  following  he 
and  ten  other  pauper  inmates  were  taken 
by  the  labour  master  to  the  farm  colony 
established  by  William  Booth  at  Hadleigh, 
in  Essex,  for  the  reception  and  employment 
of  destitute  men.  Under  the  terms  of  an 
agreement  between  the  appellants  and  the 
said  William  Booth,  the  respondent  could 
have  started  work  at  the  colony  on  pro- 
bation, receiving  as  remuneration  his  kkmI 
and  lodging  free,  and  sixpence  a  week  in 
the  nature  of  pocket  money,  and  if  the 
respondent  had  after  two  or  three  weeks 
been  employed  upon  brick  work  he  could 
have  earned  fourpence  halfpenny  a  yard  for 
604 
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digging  clay,  at  which  rate  of  pay  it  is 
possible  for  some  men  to  earn  tnirty  shil- 
lings a  week.  He  was  told  to  go  to  work  in 
the  brickfield  at  the  colony.  It  was  not 
passible  to  do  more  than  guess  at  the 
remuneration  which  he  might  have  earned 
later  on.  The  terms  were  explained  to  the 
respondent  and  he  was  asked  to  sign  an 
undertaking  to  conform  to  the  rules  of  the 
colony,  but  he  refused  to  work  upon  the 
said  terms,  or  to  sign  such  undertaking,  and 
left  the  colony.  On  April  18th,  1904,  the 
respondent  returned  to  the  Poplar  work- 
house and  again  became  chargeable  on  the 
rates. 

It  was  contended  on  behalf  of  the  appel- 
lants that  the  respondent  had  rendered 
himself  liable  to  conviction  as  an  idle  and 
disorderly  person  under  s.  3  of  the  statute 
5  (>eo.  4,  c.  83. 

The  learned  magistrate  decided  against 
this  contention  on  the  ground  that  the 
respondent  could  not  legally  be  required  to 
work  for  any  one  on  the  terms  offered, 
which,  as  to  the  money  wages,  were  for  a 
time  no  wa^es  at  all,  and  as  to  the  food, 
etc.,  a  violation  of  the  Truck  Acts.  He  was 
of  opinion  that  the  words  of  the  section 
above  referred  to  ought  to  be  construed 
with  reasonable  limitations  and  reasonable 
regard  to  the  class  of  work  to  which  the 
person  charged  had  been  accustomed,  and 
also  to  the  rate  of  wages  ordinarilv  to  be 
earned  by  persons  engaged  in  similar  em- 
ployment, and  he  therefore  held  that  the 
respondent  had  not  been  proved  to  be  a 
person  able  wholly  or  in  part  to  maintain 
himself.  The  facts  proved  did  indeed  bring 
him  within  the  literal  meaning  of  the  words 
of  the  statute,  but  the  consequences  of  con- 
struing the  statute  literally  seemed  to  the 
learned  ma^strate  to  be  such  that  a  limited 
interpretation  must  be  put  upon  the  statute. 
He  appended  some  of  the  possible  conse- 
quences which  influenced  his  decision,  inas- 
much as  the  respondent  would  not  be 
represented  on  the  hearing  of  this  case : 

Any  employer  of  labour  outside  the  work* 
house  could,  under  threat  of  proceedings 
under  this  statute,  compel  persons  who  had 
entered  the  workhouse  to  work  for  him  at 
merely  nominal  wages,  or  even  for  half 
their  food,  inasmuch  as  the  remuneration 
offered,  however  small,  must  be  sufficient  to 
maintain  a  person  "in  part"  If  men  are 
sent  outside  the  workhouse  to  work  for  any 
employer  on  any  work,  no  matter  how  un- 
suitable to  them,  they  would  be  liable  to 
conviction  under  this  statute  as  idle  and 
disorderly  on  refusing  or  neglecting  to  do 
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such  work,  whereas  in  the  workhouse  they 
can  only  be  convicted  for  refusing  to  work 
if  the  work  is  such  as  is  suited  to  their  a^ 
strength,  and  capacity.  They  have,  also,  in 
the  workhouse  the  benefit  of  the  regulations 
laid  down  by  the  Local  Qovemment  Board, 
whereas  outside  the  workhouse  these  can- 
not be  applied. 

A  man  to  whom  employment  might  be 
offered  abroad  or  in  a  colony  might  similarly 
be  liable,  on  refusal,  to  conviction  under 
this  statute. 

The  question  on  which  the  opinion  of  the 
court  was  desired  was.  Whether  the  learned 
magistrate  upon  the  alx>ve  mentioned  state- 
ment of  facts,  came  to  a  correct  determination 
and  decision  in  point  of  law,  or  whether  he 
ought  to  have  convicted  the  respondent  and 
dealt  with  him  as  an  idle  and  disorderly 
person  under  s.  3  of  5  Qeo.  4,  c.  83  ] 

By  s.  3  of  the  Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83) :  "  Every  person  being  able  wholly  or 
in  mrt  to  maintain  himself  ...  by 
work  or  by  other  means,  and  wilfully  re- 
fusing or  neglecting  so  to  do,  by  which 
refusal  or  neglect  ne  .  .  .  shall  have 
become  chargeable  to  any  parish,  township, 
or  place  .  .  .  shall  be  deemed  an  idle 
ana  disorderly  person  within  the  true  intent 
and  meaning  of  this  Act  -  and  it  shall  be 
lawful  for  any  justice  of  the  peace  to  com- 
mit such  offenoer  .  .  .  to  the  house  of 
correction^  there  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  one  calendar 
month." 

Colam^  for  the  appellants. — The  labour 
master  in  this  case,  under  an  agreement 
between  William  Booth  and  the  appellants, 
sanctioned  by  the  Local  Government  Board, 
took  the  respondent  to  the  Hadleigh  Farm 
colony;  but  in  so  doing  he  merely  intro- 
duced the  respondent  to  those  who  would 
give  him  work.  There  was  no  question  of 
compulsion ;  but  when  the  respondent  re- 
fused to  do  the  work  offered  to  him  he 
broiight  himself  within  the  terms  of  the 
section,  which  are  that  ever]^  person  able 
wholly  or  in  part  to  maintain  himself  by 
work  or  other  means,  and  wilfully  refusing 
or  neglecting  so  to  do,  thereby  becoming 
chargeable  shall  be  deemed  an  idle  and  dis- 
orderly person,  and  he  ought  to  have  been 
convicted  as  an  idle  and  disorderly  person. 
There  can  be  no  question  of  quantum  or 
mode  of  payment  for  the  work  offered. 
LiNDLEY,  M.R.,  in  Attorney  -  GenercU  v. 
Merihyr  TydJU  Union  (1900),  64  J.  P.  276, 
said,  at  p.  278  :  "  The  poor  laws  impose  on 
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the  comparatively  well-to-do  the  duty  of 
supporting  those  who,  by  reason  of  their 
poverty,  cannot  maintain  themselves.  This 
being  so,  the  inability  to  maintain  himself 
which  justifies  an  able-bodied  man  in  re- 
quiring relief  from  the  poor  law  authorities 
must,  I  apprehend,  be  a  real  actual  inability 
to  support  himself  on  any  terms  which  he 
can  in  fact  comply  with,  and  which,  as 
between  him  ana  the  ratepayers,  do  not 
justify  him  in  refusing  to  support  himself. 
He  cannot,  in  my  opinion,  lawfully  justify 
such  refusal  on  the  ground  that  he  cannot 
obtain  work  on  terms  which,  as  between 
him  and  his  einployer,  he  does  not  consider 
reasonable.  Wnat  is  a  reasonable  agree- 
ment for  a  man  to  enter  into  is  one  thing, 
what  is  a  reasonable  justification  for  a  man 
compelling  others  to  support  him  is  quite 
another  thing.''  [Philumore,  J. :  Take  the 
case  of  a  coal  strike.  If  a  labour  master 
sends  a  miner  on  strike,  who  has  become 
chargeable,  to  the  pit  at  which  he  has 
refused  to  work,  and  if  he  then  refuses 
to  work  at  his  old  wage,  and  returns 
to  the  workhouse,  has  he  become  an  idle 
and  disorderly  person  under  the  section?] 
[Alverstonb,  L.C. J. :  Surely  the  respon- 
dent has  only  said  I  will  not  work  on  the 
terms  offered.  I  think  the  learned  magis* 
trate  would  be  justified  in  saying,  if  he  went 
into  the  case,  that  there  had  been  no  wilful 
refusal  under  the  section.]  The  learned 
magistrate  did  not  go  into  the  case  and 
the  onus  was  on  the  respondent  to  show 
that  there  was  something  in  the  terms 
offered  which  prevented  him  from  working 
to  maintain  himself  in  whole  or  in  part. 
[Phillimobe,  J. :  The  terms  must  be  in- 
vestigated to  see  whether  there  has  been  a 
wilful  refusal.  The  question  as  to  the 
length  of  time  a  man  is  asked  to  sign  on 
for,  or  any  question  as  to  his  being  asked 
to  agree  to  conform  to  any  practice  to 
which  he  has  an  objection  on  religious  or 
moral  grounds,  would  be  most  material  in 
considering  whether  there  has  been  a  wUful 
refusal,  within  the  meaning  of  the  section.1 
It  is  clear  that  this  employment  offered  did 
not  constitute  a  violation  of  the  Truck  Acts. 
[Carpenter  v.  Stanley  (1868),  33  J.  P.  37,  was 
also  referred  to.] 
The  respondent  did  not  appear. 

Alverstonb,  L.C.J.— If  in  this  case  the 
only  course  open  to  us  had  been  that  we 
must  direct  a  conviction,  I  certainly  should 
have  had  the  greatest  possible  difficulty  in 
dealing  with  it.  Speaking  only  for  myself, 
I  cannot  think  it  is  sufficient  to  bnng  a 
person  within  the  terms  of  the  statute  as 
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"a  person  being  able  wholly  or  in  part  to 
maintain  himself  ...  by  work  or  by  other 
means,  and  wilfully  refusing  or  neglecting 
so  to  do^"  to  prove  that  somebody  has 
offered  hmi  some  kind  of  work  on  some 
terms  which  he  is  not  willing  to  accept, 
without  the  magistrate  going  on  to  con- 
sider whether  or  not  there  was  sufficient 
evidence  to  show  that  the  refusal,  under  the 
circumstances,  to  take  the  terms  that  were 
offered  to  him,  was  unreasonable.  I  do 
not  want  to  criticise  the  learned  magistrate's 
reasons,  but  I  certainly  think  some  of  them 
with  regard  to  the  opportunity  that  would 
be  given  to  persons  outside  to  compel 
labourers  to  come  and  work  for  them  at 
certain  terms  seem  rather  far  fetched.  On 
the  other  hand,  if  by  the  words  used  by  the 
learned  magistrate  that  the  section  "ought 
to  be  construed  with  reasonable  limitations 
and  reasonable  regard  to  the  class  of  work 
to  which  the  person  charged  had  been 
accustomed,  and  also  to  the  rate  of  wages 
ordinarily  to  be  earned  bv  persons  enga^d 
in  similar  employment,"  he  meant  that  he 
has  considered  those  matters  solely  in 
connection  with  the  refusal  by  the  re- 
spondent to  accept  those  terms  as  not 
being  unreasonable  —  in  other  words,  it 
not  being  a  wilful  refusal  because  the 
terms  imposed  on  him  were  not  fair  terms 
—then  I  think  those  are  considerations 
he  may  have  in  his  mind  in  dealing  with 
the  particular  question,  I  have  indicated. 
I  think,  therefore,  the  case  must  go  back  to 
the  magistrate  for  him  to  decide  whether  or 
not  there  has  been  a  wilful  refusal  or  neg- 
lect on  the  part  of  the  respondent  to  main- 
tain himself  wholly  or  in  part.  He  must 
consider  whether  or  not  under  the  cir- 
cumstances set  forth  in  the  case  to  such  a 
man  as  the  respondent,  the  offer  made  is  an 
offer,  the  refusal  of  which  shows  a  wilful 
determination  not  to  maintain  himself  in 
part.  I  should  like  to  say  that  I  entirely 
concur  in  what  my  brother  Phillimoke  has 
said  in  the  course  of  the  argument,  that  if 
the  condition  of  work  is  that  a  man  nmst 
bind  himself  for  a  definite  time  so  that  he 
would  not  be  able  to  go  away  and  take  work 
elsewhere,  or  that  he  must  submit  himself 
to  matters  that  a  man  may  properly  take 
obiection  to.  such  conditions  should  he  con- 
sidered with  regard  to  the  question  of 
whether  there  has  been  a  wilful  neglect  to 
maintain.  The  case  must  ^o  back  to  the 
magistrate  to  be  reheard  witn  the  direction 
I  have  indicated.  If  necessary  the  prose- 
cution can  bring  further  evidence  before  the 
learned  magistrate,  but  I  certainly  do  not 
&06 


68  J.  P.  026. 

think  that  he  should  have  ordered  a  convic- 
tion upon  the  evidence,  it  bein^  only  that 
he  would  not  accept  the  Salvation  Army's 
terms. 

BLennedy,  J. — I  am  of  the  same  opinion, 
and  I  quite  share  my  lord's  views  of  the 
impossibility  of  directing  a  conviction  upon 
the  evidence  before  us.  It  seems  to  me, 
with  the  greatest  respect  to  the  learned 
magistrate,  the  statute  nas  not  imposed  any 
very  great  difficulty  upon  those  who,^  like 
the  learned  magistrate^  nave  great  experience 
in  these  matters  of  life  in  saying  that  the 
test  is  to  be,  can  the  man,  being  able  whollv 
or  in  part  to  maintain  himself,  be  said  wil- 
fully to  have  refused  or  neglected  to  do  so  f 
That  is  the  condition  of  conviction.  There 
are  many  circumstances — it  would  be  absurd 
to  try  to  enumerate,  even  the  majority  of 
them — which  to  my  mind  would  justify  a 
magistrate  in  saying,  although  the  man  is 
able-bodied,  that  he  refused  to  convict  him 
of  wilfully  refusing  or  wilfully  n^lecting 
to  maintain  himself.  One  of  them,  I  thin^ 
would  be,  speaking  for  mjrself— and  I 
understand  my  lord  takes  entirely  the  same 
view— when  a  man  being  put  in  the  pinch 
of  a  particular  necessity  to  ask  for  poor 
relief  was  met  by  an  alternative  of  signinff 
an  agreement  of  service,  for  any  lengthen^ 
period,  at  a  rate  of  wage  which  it  mi^ht  be 
possible  to  say  would  help  to  niaintain  him 
and  not  charge  the  ratepayers  with  his  keep, 
but  which  would  bind  nim  to  serve  possibly 
at  an  uncongenial  trade  and  occupation  for 
an  indefinite  time  and  lose  chances  of 
bettering  himself.  If  a  man  declines  under 
thase  circumstances  to  sign  such  an  agree- 
ment, if  I  were  the  magistrate^  I  should  be 
slow  to  say  he  was  wilfully  refusingor  neglect- 
ing to  maintain  himself.  In  the  same  way 
if  it  were  a  condition  of  the  employment^ 
that  he  should  go  to  religious  or  other 
services  to  which  bvconscience  he  was  averse^ 
I  should  think  that  would  be  very  good 
ground  indeed  for  a  ma^strate  saving  that 
he  declined  to  convict,  if  the  only  oppor- 
tunity of  work  offered  was  work  under 
those  conditions.  Then  suppose  a  man, 
whose  ordinary  occupation  liad  been  one 
involving  delicate  manual  industry,  had  by 
the  stress  of  hard  lines  in  that  industry  or 
otherwise  been  obliged  to  come  on  the 
rates,  if  that  man  was  offered  and  he  refused 
some  employment,  which  would  practically 
destroy,  or  at  any  rate  imure  nis  oppor- 
tunities of  earning  a  liveuhood  in  that 
skilled  industry  to  which  he  was  accus- 
tomed—  an  employment  which  in  fact 
would  ruin  his  chances  for  the  future — ^I 
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think  that  is  a  matter  a^in  that  might 
properly  be  considered  by  the  magistrate 
m  determining  whether  he  had  wilfully 
neglected  to  maintain  himself.  With  ^reat 
respect,  I  should  not,  as  stated  by  him, 
feel  myself  pressed  by  the  suggestion  that 
the  work  was  merely  novel  work,  work  to 
which  the  man  to  whom  it  was  offered  had 
not  been  accustomed,  nor  even  by  the 
suggestion  that  the  rate  of  wages  was  one 
less  than  that  ordinarily  earned  by  persons 
in  similar  employment.  As  Lindlby,  M.R., 
pointed  out  in  the  case  cited  to  us,  it  is  not 
a  matter  entirely  between  a  man  and  his 
own  interest  in  getting  the  same  wage  as 
other  persons.  The  man  must  be  regarded 
as  a  person  who  is  coming  upon  the  rest  of 
folk,  m  the  form  of  the  ratepayers,  to  support 
him,  and  therefore,  I  should  be  slow  to  con- 
sider that  mere  novelty  and  the  mere  getting 
of  a  low  wage  in  itself  were  circumstances 
which  would  prevent  my  saying  that  the 
refusal  to  accept  the  work  offered  was  a  wil- 
ful refusal  witnin  the  terms  of  the  statute. 
It  seems  to  me,  the  magistrate  ought  to  con- 
sider all  the  circumstances.  If  the  reasons 
given  by  the  learned  magistrate  are  con- 
sidered and  the  statute  is  read,  as  it  seems 
to  me  it  ought  to  be  read,  as  asking  the 
magistrate  to  say  on  the  facts,  did  this  man 
wilfully  neglect  or  refuse  to  maintain  him- 
self. I  cannot  conceive  how  any  consequence 
such  as  is  suggested  could  follow,  namely, 
that  a  man  being  sent  to  work  outside  the 
workhouse,  no  matter  how  unsuitable  the 
work  might  be,  would  be  liable  to  convic- 
tion under  the  statute  if  he  refused  to  do 
such  work.  If  the  work  from  any  reason 
either  inherent  in  the  work  itself,  or  in  its 
condition  at  the  time,  was  work  which  a  man 
might  reasonably  refuse,  one  cannot  say  he 
was  wilfully  refusing  to  maintain  himself, 
so  that  the  magistrate  would  be  entitled  to 
convict.  As  it  is,  in  this  case  I  am  not 
satisfied  that  the  learned  magistrate  has 
considered  the  matter  in  the  plain  and 
simple  aspect,  but  I  think  he  has  Drought  in 
certain  considerations  which  I  should  not 
treat  as  proper  considerations,  or  as  decisive 
of  the  matter  against  a  conviction. 

Phillimore,  J.  —  I  am  of  the  same 
opinion.  What  the  ma^strate  had  to  de- 
termine was  whether  this  man  wilfully 
neglected  or  refused  to  maintain  himself. 
The  fact  that  he  was  offered  work  by  which 
he  could  have  earned  food  and  shelter  and 
some  small  amount  of  money  besides,  is  not 
sufficient  proof  that  he  has  wilfully  refused 
to  maintain  himself,  because  the  work  may 
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have  been  offered  on  unreasonable  terms.  But 
if  the  work  is  offered  on  reasonable  terms 
his  refusal  to  accept  it  may  have  been  very 
good  evidence  on  which  a  magistrate  can  hold 
that  his  refusal  to  maintain  himself  wholly  or 
in  part  was  wilful.  I  do  not  want  to  go  into 
unnecessary  details  which  might  fetter  the 
magistrate,  but  it  would  seem  to  me  that  to 
a  person  in  the  condition  of  a  pauper  in  the 
charge  of  the  parish,  work  affording  any 
remuneration  which  would  give  that  man 
shelter  and  food  and  the  possibility  of 
renewing  his  clothes  when  worn  out,  if  not 
coupled  with  extraneous  objectionable 
terms,  would  be  work  offered  on  reasonable 
terms.  Any  extraneous  objection  to  the 
terms,  such  as  undue  length  of  tenure, 
rigorous  conditions  of  conduct,  or  anjrthing 
of  that  kind,  might  be  very  good  ground  on 
which  the  magistrate  could  find  the  terms 
offered  were  unreasonable.  Finally.  I  should 
like  to  say— though  we  have  only  neard  the 
case  out  upon  one  side — ^that  I  have  been 
utterly  unable  to  see  for  myself  how  the 
terms  offered  to  the  resj)ondent  in  this  case 
could  be  said  to  be  a  violation  of  the  Truck 
Acts. 

Case  remitted  to  the  magistrate 
vnth  the  direction  set  forth  in 
the  jvdgm&nts. 

Solicitors  for  the  appellants  :  C.  V.  Young 
and  Sons. 
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Poor  rate — Summons  for  distress  warrant 
—Jurisdiction  of  justices  to  consider 
objection  that  rate  retrospective — Com- 
mencement of  period  in  respect  of  which 
expenses  incurred  not  stated  in  title  of 
rate— Validity  of  rate  on  the  face  .of  it 
—  A^icultural  Rates  Order,  -1896, 
Article  16,  Sched.  Y.— Poor  Rate  Assess- 
ment and  Collection  Act,  1869  (32  & 
33  Vict.  c.  41),  ss.  14  and  17. 

On  October  Wthy  1903,  the  respondent 
entered  into  occupation  of  certain 
premises  in  respect  of  which  a  poor  rate 
vfos  duly  allowed  on  November  Qth, 
1903.  The  title  of  the  rate  set  out  the 
date  of  such  allowance  and  that  the 
rate  was  ^^  estimated  to  meet  all  the 
expenses  for  the  above  purposes  which 
mil  be  incu/rred  before  the  25<A  of  March 
nexty^  follounng  the  form  set  out  in 
Sched.  Y.  of  the  Agricultural  Rates 
Order,  1896.  The  respondent  refund 
to  pay  that  proportion  of  the  rate 
which  he  stated  was  in  respect  of  ex- 
penses   incwrred  from  September  29fA, 

1903,  to  October  ll^A,  1903,  when  he 
entered  into  occupation  of  the  premises. 
On  a  complaint  before  justices  tn^  found 
as  a  fact  that  the  rate  was  intended 
and  was  gen.erally  known  to  be  m^ant 
to  cover  the  period  of  six  months  from 
September  29th,   1903,  to  March  25th, 

1904.  They  entertained  the  respon- 
dents objections  that  the  rate  dated  Jrom 
September  29th,  and  also  that  the  rate 
was  bad  on  the  face  of  it  as  not  comply- 
ing with  s.  14  of  32  <fc  33  Vict,  c,  41,  (m 
the  ground  that  the  date  when  the  period 
commenced  in  respect  of  which  the  rate 
was  estimated,  vkls  not  set  forth  in  the 
title  to  the  rate.  They  refused  to  issue 
a  ivarrant  of  distress  on  the.  ground 
that  the  respondent  covld  have  declined 
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to  pay  the  entire  proportion  of  such  six 
month's  rate  previous  to  the  date  of 
alloufance,  November  Qth,  1903 ;  but  on 
the  application  of  the  appellant,  who 
was  acting  as  assistaaU  overseer,  they 
stated  a  case. 

Held,  that  the  objection  that  a  rate  was 
retrospective  could  not  be  taken  on  an 
application  for  the  issue  of  a  distress 
warrant  for  a  ooor  rate.  The  rate 
was  not  bad  on  the  foLce  of  it  as  it  com- 
plied with  the  provisions  of  s,  14  of 
32  <fe  33  Vict,  c.  41.  The  justices,  there- 
fore, were  bound  to  issue  the  distress 
warrant. 

The  title  of  a  poor  rate  set  out  in  Sched,  F. 
of  the  Agricultural  Bates  Order,  1896, 
complies  toith  the  provisions  in  s,  14  of 
32  dr  33  Vict,  c,  41. 

Case  stated  by  justices  for  the  county  of 
Norfolk. 

At  a  court  of  summary  jurisdiction,  a  com- 
plaint was  preferred  bv  the  appellan^  acting 
as  assistant  overseer  of  the  parish  of  Bramer- 
ton  in  the  county  of  Norfolk,  that  the 
respondent,  described  as  of  Bramerton  afore- 
said, being  a  person  duly  rated  and  assessed 
to  the  relief  of  the  poor  of  the  said  parish, 
in  and  by  a  certain  poor  rate  made  ou 
November  6th,  1903.  in  respect  of  a  house 
and  farm  land  in  tne  sum  of  5^.  Aj^d,,  had 
not  paid  the  sum  or  any  part  thereof,  but 
had  refused  so  to  do.  The  foUowing  facts 
were  proved  or  admitted : 

The  respondent  was  summoned  to  appear 
on  March  4th,  1904,  to  show  cause  why  he 
had  not  paid  the  rate  mentioned  in  the 
complaint  hereinbefore  set  forth  (the  sum  in 
Question,  5«.  4^.,  was  part  of  a  larger  sum 
tne  balance  of  which  had  been  duly  paid  by 
the  respondent  without  demur).  The 
following  is  a  copy  of  the  heading  of  the 
said  rate : 

"  Parish  of  Bramerton,  Norfolk, 

'*  Rate  made  the  sixth  day  of  November 
1903. 

"  An  assessment  for  the  relief  of  the  poor 
of  the  parish  of  Bramerton  in  the  county  of 
Norfolk  and  for  other  purposes  chargeable 
thereon  according  to  law  made  the  sixth  day 
of  November  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  three  after 
the  rate  of  one  shilling  and  sixpence  in 
the  £,  on  buildings  and  other  neredita- 
ments  not  being  agricultural  land  and  at 
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one-half  of  the  said  rate  on  agricultural  land 
which  is  estimated  to  meet  all  the  expenses 
for  the  above  purposes  which  will  be  incurred 
before  the  twenty-fifth  day  of  March  next 
and  which  rate  we  declare  to  be  i)ayable  by 
two  equal  instalments  that  is  to  say  in 
November  and  February  next." 

At  the  hearing  of  the  summons  the 
appellant  appeared,  proved  his  authority  to 
take  proceedings,  and  produced  the  rate- 
book for  Bramerton  aforessdd.  showing  the 
making  and  publication  of  the  rate.  He 
also  proved  the  rating  of  the  respondent 
and  non-i)ayment  after  demand  for  seven 
days  previous  to  the  summons.  The  appel- 
lant gave  evidence  on  oath,  that  he  was 
present  when  the  rate  was  made  by  the 
overseers  in  Bramerton  pariah,  that  the 
overseers  met  for  that  purpose  and  that 
precepts  or  contribution  oraers  from  the 
guanuans  of  the  Henstead  Union  were 
produced,  each  dated  October  8th,  being 
the  contributions  required  by  the  guardians 
from  the  said  parish  of  Bramerton,  and 
that  the  meeting  was  certainly  held  after 
October  8th  aforesaid ;  that  the  rate  was 
duly  allowed  by  the  justices  on  Novem- 
ber 6th  following;  that  the  respondent 
came  into  occupation  of  his  premises  on 
October  11th,  1903,  and  that  he  refused  to 
pay  the  5«.  4id,  because  he  was  not  the 
occupier  from  September  29th,  1903,  up  to 
that  day ;  that  the  rate  was  in  respect  of 
expenses,  to  be  incurred  by  the  guardians 
up  to  March  25th,  1904 ;  that  the  period 
from  which  the  rate  was  to  start  was  not 
set  out  in  the  heading  of  the  rate  because 
it  was  not  the  custom,  and  the  appellant 
had  never  heard  it  was  his  duty  to  do  it. 
The  appellant  would  not  admit  it  was  a  six 
months  rate  though  he  produced,  on  rec^uest, 
the  contribution  orders  served  on  him  in  the 
previous  half-year,  which  mentioned  ex- 
penses to  be  incurred  by  the  guardians  up 
to  September  29th,  1903.  The  appellant  con- 
tended that  though  the  respondent  if  he  had 
quitted  the  day  before  November  6th,thedate 
of  the  allowance,  could  under  the  decision 
in  B.  V.  Tempest  (1898),  14  T.  L.  R.  199, 
have  escaped  all  payment^  he,  by  staying  on 
and  his  name  appearing  in  the  rate-book, 
now  became  liable  to  tne  entire  rate,  and 
that  it  was  no  concern  of  the  overseers 
whether  he  had  or  had  not  been  in  occupa- 
tion between  September  29th  and  Octo- 
ber 11th,  1903 ;  that  in  fact,  so  far  as  the 
overseers  were  concerned,  there  was  a  blank 
time  between  September  29th  and  the  date 
of  allowance ;  but  that  as  soon  as  the  allow- 
ance took  place,  the  persons  rated,  if  they 
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were  then  in  occupation,  became  liable  in 
regEurd  to  the  entire  rate. 

There  was  no  dispute  as  to  the  sending  of 
demand  notes  for  the  rate  :  correspondence 
was  put  in  on  both  sides  showing  that  the 
respondent  had  declined  to  pay  the  proportion 
of  the  rate  demanded,  which  the  respondent 
found  to  be  6s.  4^-,  for  the  period  from 
September  29th  to  October  11th  when  he 
took  possession. 

The  respondent  then  gave  evidence  on 
oath  that  he  had  paid  the  whole  of  the  first 
instalment  of  the  rate  demanded,  less  6s.  4^(2., 
the  proportion  for  the  period  between 
September  29th  and  October  11th,  1903,  on 
the  assumption  that  the  rate  was  a  six 
months'  one,  from  September  29th,  1903,  to 
March  25th,  1904,  that  his  tenancv  only 
began  on  October  11th,  1903,  and  he  ob- 
jected to  pay  rates  for  a  period  when  he 
could  not  have  been  in  possession.  It  was 
contended  on  behalf  of  the  respondent : 

(a)  That  under  32  &  33  Vict.  c.  41,  s.  14, 
overseers  were  required  to  set  forth  in  the 
title  of  the  rate  the  period  for  which  the 
same  is  estimated,  and  this  by  giving  no 
starting  date,  they  had  failed  to  do. 

(b)  That  under  s.  17  of  the  same  Act  a 
poor  rate  shall  be  deemed  to  be  made  on  the 
day  when  it  is  allowed  by  the  justices,  and 
that  liability  to  pay  a  rate  is  incurred 
between  the  time  when  it  is  made  and  a 
given  date  (in  this  case  March  25th,  1904), 
and  that  the  period  for  which  the  rate  is 
made  is  the  period  between  these  two  dates, 
conseouentlv  that  the  respondent,  had  he 
wishea,  could  have  refused  to  pay  the  whole 
proportion  up  to  date  of  allowance  (Novem- 
ber 6th,  1903),  whereas  he  had  only  exercised 
his  rights  as  regards  the  few  days  previous 
to  the  commencement  of  his  tenancy  (see 
Dains  V.  WoodJUld  (1900),  81  L.  T.  782 ; 
64  J.  P.  215). 

(c)  That  it  was  absurd  to  say,  as  the 
appellant  had  done^  that  the  rate  was  not  a 
SIX  months' rate  beginningon  September  29th, 
and  only  dated  from  the  date  of  allowance. 

(d)  That  the  guardians  as  regards  contri- 
bution orders  and  the  overseers  as  regards  the 
preparation  and  obtaining  the  allowance  of 
rate  were  guilty  of  laches  and  delav,  and 
should  get  their  rates  allowed  at  the  begin- 
ing  of  the  half-year. 

It  was  contended  by  the  appellant^  supple- 
menting his  before-mentioned  argument  and 
answers  to  cross-examination : 

(a)  That  the  rate  and  headinjp^  had  been 
made  in  accordance  with  the  form  prescribed 
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by  Article  16  of  the  Order  made  under  the 
Agricultural  Rating  Act,  1896,  and  the 
form  in  Sched.  Y.  to  that  Order,  and  that 
the  Order  reouires  every  poor  rate  to  be 
made  in  such  form. 

(b)  That  s.  14  of  the  32  &  33  Vict.  c.  41, 
must  be  read  as  amended  by  the  Agricul- 
tural Rates  Order,  1896,  the  effect  of  which 
is  to  render  the  statement  of  the  date  pre- 
viously to  which  the  expenses,  which  the 
rate  is  made  to  meet,  wil]  be  incurred,  a 
sufficient  compliance  with  s.  14  of  32  k 
33  Vict,  c  41. 

(c)  That  it  had  been  the  invariable  cus- 
tom for  the  contribution  orders  to  be  made 
out  by  the  guardians  at  their  first  meeting 
in  the  half-year  (in  this  case  October  8th), 
and  that  it  was  not  possible  for  the  rate 
collectors  as  a  body  (some  being  uneducated 
men)  to  get  their  rates  ready  for  allowance 
before  the  first  fortnightly  meeting  of  the 
magistrates  in  the  following  month  (in  this 
case  November). 

The  justices  found  as  a  fact  that  the 
respondent  onlv  came  into  occupation 
on  October  11th,  1903;  that  though  not 
stated  at  the  heaa  of  the  rate  the  rate  was 
intended  and  was  generally  known  to  be 
meant  to  cover  the  period  of  six  months 
from  Senteraber  29th,  1903,  to  March  25th, 
1904,  and  that  the  resj)ondent,  under  B,  v. 
Tempest  (1898),  14  T.  L.  R.  199  ;  and  Davis  v. 
WoodJUld  {1900\  81  L.  T.  782  ;  64  J.  P.  216, 
could,  had  he  wished,  have  declined  to  pay  the 
entire  proportion  of  such  six  months^  rate 

Erevious  to  the  date  of  allowance  (Novem- 
er  6th.  1903),  and  was  therefore  a  fortiori 
not  liable  for  the  6s.  4^d,  the  proportion 
from  September  29th,  1903,  to  October  11th, 
1903,  the  period  previous  to  his  occupation, 
and  they  therefore  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  court 
was  whether  in  the  circumstances  aforesaid, 
as  the  respondent  admitted  that  at  the  date 
when  the  said  rate  was  allowed  he  was  in 
occupation  of  the  premises  for  which  he  was 
rated  in  the  said  rate,  and  as  the  rate  had 
been  duly  allowed  the  justices  were  bound 
to  issue  a  distress  warrant  for  the  unpaid 
balance  of  the  sum  at  which  the  respondent 
was  rated  in  the  said  rate. 

By  s.  14  of  the  Poor  Rate  Assessment 
and  Collection  Act,  1869 :  "  The  overseers  of 
everv  parish  when  they  make  a  poor  rate 
shall  set  forth  in  the  title  of  the  rate  the 
period  for  which  the  same  is  estimated. . . .'' 

By  8. 17  :  "A  poor  rate  shall  be  deemed 
to  m  made  on  the  day  when  it  is  allowed  by 
the  justices    .    .    /* 

ftlO 
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By  Article  16  of  the  Agricultural  Rates 
Order,  1896,  made  under  the  Agricultural 
Rates  Act,  1896  (59  <k  60  Vict.  c.  16): 
"In  every  parish  in  which  there  is  any 
agricultural  land  as  defined  by  the  Act 
.  .  .  every  rate  made  after  that  date'' 
(March  31st,  1897)  "  which  is  now  rej^uired 
to  be  made  in  the  form  shown  in  the 
schedule  to  the  Parochial  Assessment  Act, 
1836,  shall  in  every  such  parish  be  made  in 
the  form  shown  in  Schedule  Y.  hereto." 

The  title  of  the  form  of  rate  in  Schedule  Y. 
proceeds :  "  An  assessment  for  the  relief  of 
the  poor  of  the  parish  of  ,  in  the 

county  of  ,  and  for   other  purposes 

chargeable  thereon  according  to  law,  made 
this  day  of  ,  in  the  year  of  our 

Lord  ,  after  the  i-ate  of  in  the  £ 

on  buildings  and  other  hereditaments  not 
being  agricultural  land,  and  at  one-half  of 
the  said  rate  on  agricultural  land,  which  is 
estimated  to  meet  all  the  expenses  for  the 
above  purposes  which  will  be  incurred  be- 
fore the  day  of  next" 

Walter  Ryde,  for  the  appellant.— The 
justices  ought  to  have  issued  a  warrant  of 
distress  for  the  part  of  the  rate  unpaid. 
They  had  no  jurisdiction  to  entertain  the 
objection  of  the  respondent  as  to  the  rate 
commencing  on  September  29th,  1903.  See 
R,  V.  KingsUm-upon'Thames  JJ,  (1858), 
E.  B.  &  E.  256;  Durrant  v.  Boys  (1796), 
6  T.  R.  580 ;  Ex  parte  May  (1862),  31  L.  J. 
M.  C.  161 ;  26  J.P.340.  In  the  last-mentioned 
case  CocKBURN,  J.,  said  :  "  The  effect  of  the 
two  local  Acts  is  to  brin^  the  present  case 
within  the  rule  on  which  this  court  has 
acted  as  to  poor  rates,  as  to  which  we  have 
held  that  the  du^  of  magistrates,  when 
called  upon  to  enforce  them,  is  simply  to 
see  there  is  such  a  rate  as  alleged,  that  the 
party  summoned  is  the  person  named  in 
the  rate,  and  that  he  has  not  paid  his  assess- 
ment ;  after  which  inquiry  the  duty  of 
magistrates  is  simply  ministerial."  In 
Mayor^  etc,  of  Westminster  v.  Army  and 
Navy  AuxUiary  Co-operative  Supply,  [1902] 
2  K.  B.  125 ;  66  J.  P.  727,  Channell,  J., 
said  (see  L.  R.  p.  134):  "If  the  rating 
authority  had  jurisdiction  to  make  a  rate, 
any  objection  to  the  rate  not  apparent  on 
the  face  of  it  cannot  be  raised  on  the  appli- 
cation for  the  distress  warrant."  Although 
the  objection  of  the  respondent  might  have 
been  raised  on  appeal,  it  cannot  be  raised 
on  an  application  for  the  issue  of  a  distress 
warrant  for  rates.  Moreover,  it  cannot  be 
said  that  the  rate  was  bad  upon  the  face  of 
it.  Section  14  of  the  Poor  Rate  Assessment 
and  Collection  Act,  1869,  which  enacts  that 
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there  shall  be  set  forth  in  the  title  of  a  rate 
the  period  for  which  the  same  is  estimated, 
is  sufficiently  satisfied  if  the  date  at  the  end 
of  the  period  for  which  it  is  made  is  there 
stated,  for  the  law  was  that  the  date  of  the 
allowance  of  the  rate  was  the  date  of  its 
making,  and  that  date  is  also  included  in 
the  title  of  the  rate.  See  s.  17  of  the  Act. 
Article  16  and  Schedule  Y.  of  the  Agri- 
cultural Rates  Order,  1896,  were  clearly 
enacted  with  that  view  of  s.  14,  or  if  not 
with  that  view,  with  the  object  of  amending 
the  section  in  that  respect.  The  rate  there- 
fore was  good  upon  the  face  of  it,  and  the 
justices  had  no  jurisdiction  to  entertain  the 
respondent's  objection.  Further,  assuming 
that  the  justices  had  the  power  to  entertain 
such  an  objection  upon  such  an  application, 
the  rate  was  not  retrospective,  and  should 
have  been  paid  in  full.  If  the  respondent's 
occupation  had  ceased  before  November  6th, 
when  the  rate  was  allowed,  i.e.,  made,  he 
would  not  have  been  liable  lor  any  portion 
of  the  rate.  But  being  in  occupation  at  the 
date  of  the  making  of  the  rate,  i.e.,  the 
allowance,  to  March  25th,  he  was  liable  for 
the  full  amount.  See  B.  v.  Tempest  (1898), 
14  T.  L.  R.  199,  and  Davis  v.  Woodfield 
(1900),  81  L.  T.  782  ;  64  J.  P.  215. 

W,  H,  Stevenson,  for  the  respondent. — 
The  ai-gument  of  the  appellant  as  to  the 
jurisdiction  of  the  justices  depends  upon 
the  question  of  whether  this  rate  was  good 
upon  the  face  of  it.  The  rate  was  bad  upon 
the  face  of  it,  because  the  date  of  the  com- 
mencement of  the  period  for  which  it  was 
estimated  was  not  specified  in  the  title. 
The  justices  have  found  as  a  fact  that  the 
rate  was  made  in  respect  of  expenses  from 
September  29th.  Bv  s.  14  of  the  Poor  Rate 
Assessment  and  Collection  Act,  1869,  "  the 
overseers  of  every  parish  when  they  make  a 
poor  rate  shall  set  forth  in  the  title  of  the 
rate  the  period  for  which  the  same  is 
estimated.^  A  "  period  "  implies  a  terminus 
a  quo  as  well  as  a  terminus  ad  qttem.  It 
cannot  have  been  intended  to  alter  the 
eflfect  of  8.  14  by  the  Agricultural  Rates 
Order,  Article  16,  and  Schedule  Y.  [Alver- 
BTONE,  L.C.J. :  Is  not  your  argument  con- 
trary to  the  decision  in  Davis  v.  Woodfield, 
supra  ?]  No.  The  point  was  raised  in  that 
case,  but  not  deciaed.  That  case  m  an 
authority,  showing  that  the  duties  of 
justices  on  an  application  for  the  issue  of  a 
distress  warrant  for  a  rate  are  not  merely 
ministerial.  The  rate  then  was  bad  upon 
the  face  of  it.  Further,  the  rate  was  in 
fact  bad,  being  retrospective  for  the  period 
between  the  date  when  it   was   allowed, 
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November  6th.  and  the  preceding  Septem!- 
ber  29th,  for  tne  justices  have  found  as  a 
fact  that,  though  not  stated  at  the  head  of 
the  rate,  the  rate  was  intended  and  was 
generally  known  to  be  meant  to  cover  the 
period  of  six  months  from  September  29th, 
1903,  to  March  25th,  1904. 

AxvEBSTONE,  L.C.J. — ^Afl  I  have  pointed 
out  before,  more  than  once  when  dealing 
with  the  question  of  the  issue  of  a  distress 
warrant  for  rates,  we  do  not  pretend  to  ^ve 
an  exhaustive  enumeration  of  all  the  points 
which  may  be  considered  on  a  summons  to 
issue  a  distress  warrant  for  rates.  Some 
matters  certainly  cannot  be  considered  on 
such  a  summons,  and  one  of  these  is  the 
objection  taken  py  the  respondent  in  this 
case.  The  rate  in  this  case  was  made  on 
November  6th^  1903.  to  meet  a  precept 
of  the  guardians  dated  the  preceding 
October  8th,  and  the  rate  was  expressed  to 
be  in  respect  of  "expenses  for  the  above 
purposes  which  will  be  incurred  before 
the  twenty-fifth  dav  of  March  next,  and 
which  rate  we  declare  to  be  payable  by 
two  equal  instalments,  that  is  to  say,  in 
November  and  February  next."  The  re- 
spondent entered  into  occupation  of  the 
premises  in  respect  of  which  the  rate  was 
made  on  October  11th,  and  he  objected 
to  pay  the  part  of  the  rate  in  respect  of 
expenses  incurred  before  that  date,  when  he 
entered  into  occupation  of  the  premises. 
But  the  date  of  the  allowance  of  the  rate  is 
the  date  of  the  commencement  of  the  period 
for  which  the  rate  is  made.  See  Davis  v. 
WoodMd  (1900),  81  L.  T.  782 ;  64  J.  P.  215  ; 
and  k.  V.  Tempest  (1898),  14  T.  L.  R.  199. 
If  the  rate  was  intended  to  cover  expenses 
incurred  before  that  date,  objection  may 
perhaps  be  taken  that  the  rate  is  bad  on 
that  account,  on  appeal.  See  Wadding- 
ton  V.  City  of  London  Union  (185S),  E.  B.  <fc 
E.  370.  But,  whether  that  is  so  or  not, 
such  an  objection  cannot  be  raised  on  an 
application  for  a  distress  warrant.  That 
was  expressly  decided  in  B.  v.  Kingston- 
up<m'T/iames  JJ,  (1858),  E.  B.  &  E.  256.  It 
is  said,  however^  that  this  rate  was  bad 
upon  the  face  of  it.  Section  14  of  the  Poor 
Rate  Assessment  and  Collection  Act,  1869 
(32  &  33  Vict.  c.  41),  enacts  that  the  over- 
seers when  they  make  a  poor  rate  shall  set 
forth  in  the  title  of  the  rate  "  the  period  for 
which  the  same  is  estimated '^  and  it  is  said 
that  period  means  the  period  during  which 
the  expenses  are  incurred  in  respect  of 
which  the  rate  was  made.  As  the  date  of 
the  commencement  of  such  period  does  not 
appear  in  the  title  to  the  rate,  it  is  urged 
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that  the  rate  was  bad  on  the  face  of  it. 
The  section  was  enacted  with  regard  to  the 
law  existing  at  the  time  of  its  passing,  that 
the  date  of  the  making  of  the  rate  was  its 
starting  point,  and  the  period  for  which  the 
same  is  estimated  would  be  shown  by  the 
mention  of  the  date  in  the  title,  up  to  which 
the  rate  was  to  operate.  The  rate  therefore 
was  not  bad  upon  the  face  of  it  on  this 
ground,  and  I  think  the  distress  warrant 
ought  to  issue  for  the  full  amount  of  the 
rate. 

Kennedy,  J.— I  am  of  the  same  opinion. 

Phiujmorb,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant:  Crowders, 
Vizard  and  Oldham,  lor  Mills  and  Reeve, 
Norwich. 

Solicitors  for  the  respondent :  E.  0. 
Rawlincs  and  Butt,  for  W.  E.  Keefe, 
Norwich. 
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July  12,  1904. 

(Before  Alveestone,  L.C. J.,  Kennedy  and 
Phillimobe,  JJ.) 


King  v.   Spencee. 


Weights  and  measures  —  Sale  of  tea  by 
weight  over  counter— Short  weight- 
Paper  wrapper  and  tea  included  in 
weight— Evidence  of  custom— Fraud 
wiltuUy  committed  in  use  of  scale- 
Weights  and  Measures  Act,  1878 
(41  &  42  Vict.  c.  49),  s.  26. 

JSff  8,  26  of  the  Weights  and  Mea^swres  Act^ 
1878,  "  Where  any  fravd  is  wilfully 
committed  in  the  using  of  cmy  weight 
.  .  .  scale  .  .  .  cr  weighing  machvne^' 
612 
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the  person  commiuing  such  frattd,  and 
every  person  party  to  the  firaud^  shall 
he  liable  to  a  fine  .  .  ."  X.<,a4itingon 
behalf  of  ike  respondents  an  inspector  of 
weights  and  measures^  entered  a  shop 
and  asked  for  four  ounces  of  tea^  The 
appellants  OMistant  in  the  presence  of 
X,  put  some  tea  into  a  mper  wrapper^ 
weiahed  the  tea  and  the  wrapper  to- 
gether and  handed  both  to  X.  The 
gross  weight  vhis  four  ounces  twenty 
grains  ;  the  net  weight,  that  of  the  tea 
only,  woA  three  drcf/ms  less  than  four 
ownces ;  and  the  difference  between  the 
gross  and  net  weight  was  three  drams 
twenty  grains,  the  weight  of  the  paper 
wrapper.  The  scales  were  just  and 
accurate.  The  appellant  admitted  that 
when  his  tea  toas  made  up  in  podJcets, 
and  they  were  marked,  "  Tea  net  weight 
without  the  paper/*  the  weight  of  the 
paper  was  not  included,  and  that  when 
tea  toas  sold  over  the  counter  he  had 
instructed  his  assistants  to  include  the 
weight^  the  paper  in  the  weight  asked 
for.  On  an  information  against  the 
appellant  under  s,  26  the  justices  refused 
to  admit  evidence  of  a  custom  to  so 
include  the  wei-ght  of  the  paper  and  con- 
victed the  appellant. 

Held,  that  the  fact  that  the  tea  and  paper 
were  so  weighed  together,  in  the  presence 
of  the  purcha^er,so  that  the  purchaser 
instead  of  obtaining  four  ounces  of  tea 
for  which  he  had  asked,  receive  three 
drams  less  than  four  ounces,  did  not 
alone  constitute  a  wHful  commission  of 
fraud  under  s,  26.  Evidence  as  to  the 
alleged  custom  so  to  weigh  tea  and 
paper  together  vhis  material  on  the 
auestion  of  fraud  and  ouf^ht  to  have 
been  admitted,  ^  Case  remitted  to  jus- 
tices with  direction  to  find  if  there  were 
other  circumstances  in  the  sale  which 
would  constitute  fraud  and  to  admit 
evidence  of  the  custom  alleged. 

Case  stated  by  justices. 

At  a  court  of  summary  jurisdiction  an 
information  was  preferred  by  Edward 
Spencer  (hereinafter  called  the  respondent). 
a4a;ainst  John  James  King  (hereinafter  called 
the  appellant),  under  s.  26  of  the  Weights 
and  Measures  Act,  1878  (41  &42  Vict.  c.  49), 
charging  that  he,  uie  said  John  James  King, 
on  March  3rd.  1904,  at  the  township  of 
Litherland  in  the  county  of  Lancaster,  was 
unlawfully  and  wilfully  a  party  to  the  corn- 
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mission  of  a  fraud  in  nsing  a  certain  scale 
by  adding  paper  to  the  goods  pan  when 
weighing  tea  contrary  to  the  form  of  the 
statute,  etc.  Upon  the  hearing  the  appel- 
lant was  convicted  by  justices  of  the  said 
offence  and  was  fined  lOs.  and  6s,  costs,  but 
the  justices  consented  to  state  and  sign  the 
following  case. 

The  appellant  is  a  grocer  carrying  on 
business  at  Litherland  in  the  county  of 
Lancaster,  and  the  respondent  is  an  inspec- 
tor of  weights  and  measures  for  the  said 
county. 

On  March  3rd,  1904,  Stephen  Hopkins 
went  to  the  appellant's  shop  to  purchase, 
amongst  other  things,  for  and  on  behalf  of 
the  respondent,  four  ounces  of  tea. 

The  said  Stephen  Hopkins  asked  for  four 
ounces  of  tea,  and  one  of  the  appellant's 
assistants  who  was  serving  in  the  shop 
thereupon  put  some  tea  into  a  paper 
wrapper,  and  weighed  the  tea  ana  the 
paper  wrapper  together  in  the  presence  of 
the  said  Stephen  Hopkins,  and  then  handed 
it  to  him  with  the  other  articles  which  the 
said  Stephen  Hopkins  purchased.  The 
gross  weight,  that  is  to  say  the  weight  of 
the  tea  and  the  paper  wrapper  in  which  it 
was  weighed,  was  four  ounces  twenty 
grains,  and  the  net  weight,  that  is  to  say  the 
weight  of  the  tea  without  the  paper 
wrapper,  was  three  drams  less  than  four 
ounces.  The  difference  between  the  gro.ss 
weight  and  the  net  weight  was  the  weight 
of  the  paper  wrapper,  which  weighed  three 
drams  twenty  grains. 

The  scales  on  which  the  tea  was  weighed 
in  the  paper  in  the  presence  of  the  pur- 
chaser^  as  hereinbefore  stated,  were  per- 
fectly just  and  accurate,  and  gave  the  gross 
weight  of  the  tea  and  i)aper  wrapper  correctly. 
When  the  purchaser  asked  for  four  ounces 
of  tea  he  stated  that  he  expected  to  be 
served  with  four  ounces  of  tea  net  weight, 
and  not  four  ounces  twenty  grains  gross 
weight  of  tea  and  paper,  and  there  was  no 
evidence  to  show  that  he  knew  of  the 
existence  of  any  trade  custom,  namely,  that 
he  must  expect  that  the  weight  of  the 
paper  would  be  included  in  the  weight 
of  the  tea  served  in  accordance  with  nis 
order. 

The  appellant  stated  that  it  was  the  cus- 
tom or  usage  in  the  grocery  trade  to  weigh 
tea  in  the  paper  wrapper  in  which  it  was 
delivered  to  a  purchaser,  and  there  was  no 
intention  on  his  part,  or  his  assistant  who 
sold  the  tea  to  the  said  Stephen  Hopkins, 
to  defraud  the  purchaser. 
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Evidence  was  tendered  on  behalf  of  the 
appellant  to  prove  that  it  was  the  custom 
or  usage  in  the  trade  for  grocers  to  weigh  tea 
in  the  paper  wrapper  in  which  it  was  sold, 
and  that  the  paper  used  by  the  appellant 
was  suitable  and  proper  paper  for  that  pur- 
pose. The  justices  decUned  to  allow  any 
such  evidence  to  be  ffiven,  holding  that  the 
respondent  had  not  obtained  or  been  served 
witn  four  ounces  of  tea,  which  he  had 
asked  for— the  net  weight  of  the  said  tea 
which  was  served  to  him  being  three  drams 
short  of  four  ounces.  It  was  admitted  by 
the  appellant  that  when  the  tea  was  sold  in 
packets  previously  made  up,  and  the  packets 
were  marked :  "Tea  net  weight  without 
the  paper,"  the  weight  of  the  paper  was  not 
included  ;  but  that  when  it  was  weighed  in 
one  of  his  shops  on  a  purchaser's  demand 
he  had  instructed  his  assistants  that  the 
weight  of  such  paper  was  to  be  included  as 
a  portion  of  the  purchase — or  weight. 

It  was  contended  on  behalf  of  the  appel- 
lant that  weighing  tea  in  the  paper  wrapper 
in  which  it  was  sold  and  delivered,  the 
scales  being  just  and  accurate  and  the  gross 
weight,  that  is  to  say  the  weight  of  the  tea 
and  the  paper  ^vrapper  being  correct  did 
not  constitute  an  offence  under  s.  26  ot  the 
Weights  and  Measures  Act,  1878  (41  & 
42  Yict.  c.  49),  and  that  the  said  section  was 
not  applicable  to  the  facts  of  the  case.  That 
there  was  no  evidence  at  all  of  any  fraud 
wilfully  committed  in  using  the  scales. 
That  evidence  was  admissible  to  prove  that 
there  was  a  custom  or  usage  in  the  trade  to 
weigh  tea  in  the  paper  wrapper  in  which  it 
was  sold,  and  tnat  the  paper  used  was 
suitable  and  proper  for  that  purpose. 

It  was  contended  on  behalf  of  the 
respondent  that  weighing  the  tea  in 
the  paper  wrapper  in  which  it  was  sold 
in  itself  constituted  an  offence  under 
s.  26  of  the  Weights  and  Measures  Act, 
1878,  and  that  whether  there  was  any 
custom  or  usa^  in  the  trade  or  not  to 
weigh  tea  in  the  paper  wrapper  in  which 
it  was  sold  was  immaterial,  and  that  such 
evidence  was  not  admissible. 

The  justices  were  of  opinion  that  evidence 
of  a  custom  or  trade  usage  to  weigh  tea  in  the 
paper  wrapper  was  inadmissible  and  under 
any  circumstances  it  was  irrelevant  and 
immaterial,  and  they  therefore  declined  to 
receive  any  such  evidence.  They  held  that 
weighing  the  tea  in  the  paper  wrapper  not- 
withstanding that  the  weight  of  the  whole 
or  gross  weight  was  correct,  and  that  such 
weighing  was  done  in  the  presence  of  the 

613  ^ 

Digitized  by  VjOOQ IC 


THE  JtJSTlOE   OF  THE   PEACE. 


King  v.  Spencer. 

parcbaser,  and  that  it  was  claimed  to  be  cus- 
tomaiy  in  the  grocery  trade  without  any 
intention  to  defraud  the  purchaser,  consti- 
tuted a  fraud  wilfully  committed  in  using 
the  scales,  and  they  therefore  convicted  the 
appellant  of  being  a  party  to  such  fraud 
under  s.  26  of  the  Weights  and  Measures 
Act,  1878  (41  <k  42  Vict.  c.  49). 

The  questions  for  the  opinion  of  the  court 
were : 

(1)  Whether  the  justices  were  right  in 
refusing  to  admit  the  evidence  to  prove 
that  it  was  a  custom  or  usage  in  the  trade 
to  weigh  tea  in  the  paper  wrapper  in  which 
itwa.s  sold  and  that  the  paj^r  used  was 
suitable  and  proper  for  the  purpose. 

(2)  Whether  upon  the  facta  stated  they 
were  right  in  law  in  convicting  the  appel- 
lant of  the  offence  charged. 

If  the  court  should  answer  both  questions 
in  the  affirmative  the  conviction  was  to 
stand. 

If  the  court  should  answer  either  of  the 
above  questions  in  the  negative  the  convic- 
tion was  to  be  quashed. 

By  8.  26  of  the  Weights  and  Measures 
Act,  1878.  I*  Where  any  fraud  is  wilfully 
committed  in  the  using  of  any  weight 
measure  scale  balance  steelyard  or  weigh- 
ing machine,  the  person  committing  such 
fraud,  and  every  person  party  to  the  fraud, 
shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  or  in  the  case  of  a  second  offence 
ten  pounds,  and  the  weight  measure  scale 
balance  or  steelyard  shall  be  liable  to  be 
forfeited." 

AvorVy  K.C.,  and  Bonsey^  iot  the  appel- 
lant.—Sections  25  and  26  of  the  Weights 
and  Measures  Act,  1878,  must  be  read  to- 
gether. Section  25  provides  against  the 
use  or  possession  of  weights  or  balances, 
etc.,  which  are  false  or  uiyust.  Section  26 
provides  for  the  case  of  a  seller  committing 
a  wilful  fraud  in  the  use  of  a  just  and  fair 
weight  or  balance,  such  as  by  holding  the 
scale  at  the  top  and  depressing  one  beam 
with  his  finger,  or  where  there  is  a  pneu- 
matic tube  under  the  counter  by  a 
pressure  of  the  foot  the  weight  side  of  the 
scale  is  elevated.  It  is  no  offence  under  the 
statute  to  sell  short  weight :  it  might  give 
rise  to  an  action.  [Phillimobe,  J. :  Or  it 
might  be  a  common  law  fraud.]  The  mere 
fact  of  selling  short  weight,  in  full  view  of 
the  purchaser,  by  includiug  the  paper  with 
the  tea  in  the  weight,  as  was  done  in  this 
case,  cannot  be  fraud  wilfully  committed  in 
the  use  of  a  scale  under  s.  26.  If  the  pur- 
chaser objected  to  what  was  done,  he  could 
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have  said  so.  In  Lane  v.  BendcUly  fl8.99] 
2  O.  B.  673  ;  63  J.  P.  757,  which  was  a  case 
under  s.  25.  where  the  paper  wrapper  was 
placed  underneath  the  scoop,  Ridley,  J., 
stated  :  "  The  paper  was  placed  under  the 
scoop  to  facilitate  and  quicken  the  process 
of  weighing  the  tea.  This  fact  being  found 
in  the  case,  exonerates  the  re^nondent  from 
any  suggestion  of  fraud;''  The  appellant 
here  was  exonerated  b)r  the  paper  being 
placed  in  the  scoop.  It  is  implied  by  s.  26 
that  the  fraud  in  the  use  of  the  scale  must 
have  some  intimate  connection  with  the  scale 
itself,  for  it  is  provided  by  the  -section  that 
the  "  weight,  measure,"  etc.,  "  shall  be  liable 
to  be  forfeited."  Further,  the  evidence  as 
to  the  custom  of  including  the  paper  in  the 
weight  ought  to  have  been  admitted.  It  is 
most  material  on  the  question  of  fraud. 
The  test  is,  was  an  ordinary  purchaser 
defrauded  ?  If  the  custom  existed  it  could 
not  be  said  that  there  was  wilful  fraud 
committed  in  the  use  of  the  scale.  This 
would  be  so  even  if  the  seller  thought  such 
a  custom  existed,  although,  in  fact,  it  did 
not.  In  Harris  v.  Allwood  (1893),  57  J.  P.  7, 
a  case  under  s.  25,  where  the  paper  was 
placed  in  the  scoop,  Mathew,  J.,  said : 
"The  practice  was  so  well  known  and 
universally  followed,  that  there  can  be  no 
pretence  for  holding  that  any  fraud  was 

gractised."  [Alvebstonil  L.C.J. :  1  think 
e  must  have  meant  if  there  were  such  a 
custom.]  No  doubt  the  tea  in  the  closed 
packets  sold  and  delivered  as  net  weight 
by  reason  of  the  Merchandise  Marks  Act, 
1887,  was  sold  at  a  price  higher  than  that 
weighed  over  the  counter. 

(?.  Ilewarty  for  the  respondent.— There 
was  evidence  in  this  case  of  fraud.  The 
purchaser  asked  for  four  ounces  of  tea,  and 
only  received  three  ounces  and  odd.  This 
was  not  done  carelessly,  but  deliberately, 
for  the  appellant  had  given  his  assistants 
instructions  to  weigh  tea  over  the  counter 
in  this  way.  Although  the  weighing  was 
done  in  the  purchasers  presence,  he  would 
assume  that  a  weight  equivalent  to  that  of 
the  uai)er  was  in  the  weight  scale  besides 
the  four  ounce  weight,  or  tmit  an  equivalent 
amount  of  tea  was  subsequently  added  to 
give  full  weight.  The  circumstances  must 
be  looked  at  in  determining  a  question  of 
fraud,  and  the  fact  that  tea  made  up  in 
packets  was  sold  "  net  weight "  is  a  matter 
of  grave  suspicion.  Although  it  was  stated 
in  Harris  v.  Allwood,  tupra^  that  there  was 
no  fraud,  in  that  case  it  was  found  that  the 
purchaser  knew  of  such  a  custom.  The 
actual  knowledge  of  the  purcha.ser  is 
now    immaterial.      See    London    County 
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CovAveU  Y.  Paine  (1903),  2  L.  G.  R.  184.  In 
Lane  v.  Bendallj  supra,  Ridley,  J.,  said : 
"  Mr.  EUiott  contenaed  that  a  custom  was 
made  out  which  entitled  a  tea  dealer  to  sell 
as  a  pound  of  tea  a  pound  in  weight  made 
up  of  tea  and  paper.  I  entirely  disagree  as 
to  the  existence  of  any  such  custom.  If  a 
person  buys  a  pound  of  tea  he  is  entitled  to 
nave  a  pound  of  tea,  not  a  pound  of  tea  and 
paper."  Evidence  as  to  this  so-called  cus- 
tom was  rightly  excluded,  for  it  is  not 
suggested  that  any  definite  weight  of  paper 
is  allowed.  There  is  no  criterion  for  the 
composition  or  the  weight  of  the  paper  it  is 
suggested  should  be  included  with  the  tea 
in  9ie  weight  asked  for.  Further,  a  uni- 
versal usage  which  is  not  according  to  law 
cannot  be  set  up  to  control  the  law  {Meyer  v. 
Dresser  (1864),  16  C.  B.  (n.s.)  646).  An  ounce 
is  specified  in  this  very  Act  as  "  one  sixteenth 
part  of  the  imperial  standard  pound,''  and 
as  Uie  purchaser  asked  for  four  ounces  there 
can  be  no  custom  that  he  should  receive 
less.  The  justices  were  right  in  refusing 
to  admit  evidence  of  such  a  custom  and  in 
convicting  the  appellant  under  s.  26.  [Star 
Tea  Co.  v.  Whitw&rth  (1904),  68  J.  P.  443, 
are  also  mentioned.] 

'  Alverstone,  L.C.J.  —  In  my  opinion 
this  case  must  go  back  to  the  justices. 
There  are  two  points  which  require  to  be 
further  considered.  The  summons  was  taken 
out  under  s.  26  of  the  Weights  and  Measures 
Act,  1878,  onlyj  and  not  m  respect  of  any 
other  offence  either  at  common  law  or  by 
statute.  The  summons  runs :  "  For  that  he 
the  said  John  James  King  .  .  .  was 
unlawfully  and  wilfully  a  party  to  the 
commission  of  a  fraud  in  usin^  a  cer- 
tain scale  b;^  adding  paper  to  the  goods 
pan  when  weighing  tea  .  .  ."  Now  the 
only  facts  before  us  are  that  the  customer 
asked  for  four  ounces  of  tea,  and  saw 
weighed  before  him  a  bag  with  tea  in  it 
which  turned  out  to  be  less  than  four  ounces 
in  weight  when  delivered  to  him.  I  do  not 
wish  to  sav,  or  to  be  understood  to  say,  that 
there  can  oe  no  offence  because  what  is  done 
is  done  before  the  eyes  or  in  the  presence  of 
the  purchaser.  It  seems  to  me  the  matter 
miffht  depend  upon  how  the  scale  was  used, 
ana  if  the  scale  was  used  so  as  to  make  the 
customer  believe  that  the  tea  and  nothing 
but  the  tea  was  being  weighed,  whereas,  in 
fact,  the  tea  and  paper  were  being  weighed, 
there  might  be  an  offence  under  the  statute. 
I  do  not  think  it  is  necessary  that  the  scale 
should  be  actuall^r  a  bad  scale,  so  that  it 
would  not  weigh  fairly  in  order  to  constitute 
an  offence  under  s.  26,  because  the  section 
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provides  against  fraud  committed  in  the  use 
of  any  scale,  which  may  be  a  perfectly 
proper  scale.  As  at  present  advised,  how- 
ever, I  am  inclined  to  think  that  it  would 
not  be  enough  to  constitute  an  offence 
under  the  section  that  the  vendor  knew 
that  the  weight  of  four  ounces  was  put  into 
the  one  scale  and  tea  and  paper  into  the 
other.  That  alone  would  not  oe  sufficient 
evidence  of  fraud,  because  whether  the  pur- 
chaser is  a  chance  comer  or  not  there  would 
only  be  the  transaction  before  nis  eyes,  and 
that  would  be  no  evidence  of  fraud.  The 
fact  that  the  purchaser  was  acting  for  and 
on  behalf  of  an  inspector  of  weights  and 
measures  in  mv  opinion  makes  no  difference 
in  the  case.  The  question  is  what  would  an 
ordinary  purchaser  have  judged  from  what 
was  going  on  under  his  eyes.  Therefore  as 
regards  this  part  of  the  case,  I  think  it 
requires  further  examination  on  the  part 
of  the  justices  to  see  if  what  was  oone 
amounted  to  a  wilfully  fraudulent  use  of 
the  scale.  As  to  the  other  point  in  the 
case,  I  cannot  see  why  evidence  of  custom 
should  not  have  been  admitted.  I  can  quite 
understand  that  if  the  demand  was,  "I  want 
to  have  four  ounces  of  tea,  net  weight,"  then 
a  question  might  arise  as  to  whether  any 
evidence  of  custom  was  admissible  at  all, 
for  in  that  case  the  shopman  is  asked  for 
"net  weight'' ;  but  if  the  purchaser  merely 
asks  for  "  four  ounces  of  tea,"  and  in  a  scale 
over  the  counter,  the  weights  and  scales 
being  right,  there  is  a  custom  recognised  by 
all  purchasers— so  universally  known  as  to 
be  taken  to  be  known  to  all  customers — 
that  the  tea  is  weighed  in  a  bag,  and  the 
weight  of  the  bag  is  included  in  the  four 
ounces,  evidence  of  such  a  custom  would,  to 
my  mind,  have  a  very  material  bearing  on 
the  question  of  whetner  there  had  been  a 
wilful  commission  of  fraud.  I  do  not  mean 
to  say  that  a  man  may  be  justified  in  insist- 
ing on  delivering  paper  and  tea  in  the 
weight  if  the  purchaser  has  asked  for  "  net 
weight  of  tea,"  but  where  he  has  simply 
asked  for  four  ounces  of  tea,  and  the  seller 
has  weighed  before  his  eyes  the  tea  and  the 
paper  as  four  ounces,  and  it  is  not  suggested 
there  is  any  other  improper  use  made  of  the 
scales,  in  such  a  case,  I  think,  evidence  of 
the  custom  as  to  the  way  in  which  tea  is 
weighed  may  be  most  material.  In  my 
opinion  the  case  must  go  back  to  the  justices, 
that  they  may  consider  those  two  points 
before  this  conviction  can  be  properly 
affirmed. 

Kennedy,  J. — I  am  of  the  same  opinion. 
It  may  be  very  difficult  to  establish  any 
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custom  to  which  a  court  could  properly 
attach  any  value,  because  if  there  were  any 
such  custom  there  would  be  a  curious  state  of 
things,  for  this  reason  that  where  tea  is  sold 
already  made  up  in  packets  apnarently  no 
such  custom  prevails.  If  the  buver  were 
fortunate  enough  to  purchase  a  packet  made 
up  he  would  ^t  one  on  which  it  was  stated  : 
"Tea  net  weight,  without  paper" ;  in  other 
words,  he  would  really  get  four  ounces  of 
tea.  But  if  the  packet  was  not  handy  and 
the  tea  was  weighed  out  across  the  counter, 
then,  if  this  custom  sought  to  be  set  up  were 
proved,  the  purchaser  would  get  not  four 
ounces  of  tea,  but  four  ounces  of  tea  and 
papr.  But  I  agree  with  my  lord,  that  this 
evidence  for  what  it  is  worth  should  not  be 
excluded,  for  this  reason,  that  even  if  it  is  a 
worthless  custom,  still  it  is  just,  that  in  con- 
sidering a  question  of  wilful  fraud,  a  prac- 
tice which  the  seller  wrongly  thinks  to  be 
binding  upon  the  buyer,  may  nevertheless,  if 
its  existence  in  his  mind  be  proved,  go  some 
way  to  negative  fraudulent  intent  on  his 
part.  For  this  reason  I  think  the  justices 
ought  to  have  admitted  the  evidence  ten- 
dered as  to  custom.  With  regard  to  the 
other  point,  I  wish  to  guard  myself,  as  my 
lord  has  done,  from  expressing  any  opinion, 
that  if  the  tacts  showed  that  the  seller 
either  said  or  did  something  equivalent  to 
saying  "  I  weighed  four  ounces  of  tea,"  that 
they  would  not  constitute  a  fraudulent  use 
of  a  scale  within  the  meaning  of  s.  26, 
whether  the  seller,  as  it  were,  appealed  by 
word  or  gesture  or  by  necessary  inference  to 
the  instrument  he  was  using  as  one  that  he 
had  been  using  to  give  a  fair  weight— the 
real  weight  of  the  article  asked  for— when 
in  fact  he  had  only  given  the  weight  of  that 
article,  less  the  weight  of  the  paper  enclos- 
ing it. 

PuiLLiMORE,  J. — 1  entirely  concur  in  the 
opinion  expressed  by  my  lord  and  my 
brother. 

Appeal  allowed.  Ca^se  remitted  to 
the  jvstices^  toith  direction 
accordingly. 

Solicitors  for  the  appellant :  Neve,  Beck 
and  Kirby,  for  J.  W.  Wall,  Bootle. 

Solicitors  for  the  respondent :  Snow,  Fox 
and  Higginson,  for  W.  H.  Wilson,  Preston. 
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July  12,  1904. 

(Before  Alverstone,  L.C.J.,  BLennbdy  and 
Phillimoeb,  J  J.) 

Ex  parte  Richabds. 

Licensing— 1^  usic  and  dancing  licence — 
Imposing  conditions — Hall  connected 
with  puDlic  house— Condition  fixing 
price  for  admission — Money  not  to  be 
returned  in  form  of  refreshment- 
Validity— Public  Health  Acts  Amend- 
ment Act,  1880  (53  k  64  Vict.  c.  59X 
s.  51. 

In  plaices  where  8.  61  of  the  Public  Health 
Acts  Afnendment  Act,  1890,  is  in  forccy 
the  licensing  justices  are  entitled  to 
make  it  a  condition  of  granting  a  music 
and  dancing  licence  for  a  hall  connected 
with  a  public  house  that  a  charge  of  at 
least  2d,  per  head  shall  be  made  for 
admission,  and  that  such  sum  shall  not 
be  returned  in  the  fomh  of  refreshment. 

This  was  an  application  for  a  rule  nisi  for 
a  writ  of  m%ndamvA  requiring  the  licensing 
justices  of  the  Ilkeston  division  of  Derby- 
shire to  hear  and  determine  the  aoplication 
of  one  Richards  for  a  music  ana  dancing 
licence  under  s.  51  of  the  Public  Health 
Acts  Amendment  Act,  1890. 

It  appeared  that  the  premises  in  question 
were  a  hall  connected  with  a  public  house. 
For  many  years  this  hall  had  oeen  licensed 
for  music  and  dancing ;  and  prior  to  1903 
no  charge  for  admission  had  been  made  on 
three  days  in  the  week ;  on  the  other  three 
days  M,  had  been  charged,  but  had  beea 
returned  in  the  form  of  refreshment.  In 
1903  the  justices  had  made  it  a  condition  of 
granting  the  licence  that  a  charge  of  at 
least  3a.  per  head  should  be  made  for 
admission,  and  that  such  sum  should  not  be 
returned  m  the  form  of  refreshment ;  and 
as  in  1904  they  still  insisted  upon  the  same 
condition,  the  present  application  was  made 
to  test  the  validity  of  their  action. 

H,  W,  Wilberforce,  for  the  applicant, 
argued  firstly  that  the  statute  was  a  public 
health  statute,  and  that  there  was  only 
power  to  impose  conditions  to  secure  the 
safety  of  the  public ;  secondly,  that  the 
condition  was  unfair  to  the  applicant  while 
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other  aimilar  places  were  open  free,  for  he 
would  lose  his  customers  unless  he  provided 
an  entertainment  of  such  a  kind  that  per- 
sons would  pay  Zd,  for  the  privilege  of 
seeing  it  without  any  concomitant  advan- 
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Alyebstone,  L.C.J.— In  this  case  I  am 
of  opinion  that  no  rule  shall  be  granted. 
Section  51  (2)  of  the  Act  of  1890  empowers 
the  justices  to  grant  these  licenses  **upon 
such  terms  and  conditions,  and  subject  to 
such  i^estrictions  as  thev  by  the  respective 
licenses  determine."  The  premises  now  in 
(question  were  at  times  open  free :  at  other 
times  a  charge  was  made  tor  admission,  but 
a  part  of  the  payment  was  returned  in  drink. 
The  justices  thought  this  an  improper 
method  of  attracting  visitors,  and  therefore 
imposed  the  condition  complained  of.  The 
applicant  contends  that  he  ought  to  be 
allowed  to  admit  people  free  ;  but  if  people 
come  in  free  they  will  think,  or  it  will  be 
suggested  to  them,  that  they  ought  to  pur- 
chase refreshment,  and  the  result  will  be 
the  same.  I  do  not  think  that  we  can  say 
that  in  insLstine  upon  a  reasonable  charge 
(such  as  Zd.  is)  being  charged  for  admission 
and  not  returned  in  drink,  the  justices  have 
exceeded  their  powers. 

Kennedy  and  Phillimore,  JJ.,  con- 
curred. 

Rvle  refuBed. 

Solicitors  for  applicant :  H.  G.  Campion  k 
Co.,  for  A.  Neal,  Sheffield. 


Jvly  12,  1904. 

(Before  Alverstone,  L.C. J.,  Kennedy  and 
Phillimore,  J  J.) 

Evans  v,  QAUiON  k  Son. 

Public  health— Underground  bakehouse— 
So  used  at  time  of  passing  of  Factory 
and  Workshop  Act,  1901 — Certificate 
as  to  structural  suitability—Necessity 
of— Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  8.  101  (1),  (2). 

By  s.  101  of  the  Factory  and  Workshop  Act, 
1901,  underffTound  bakehouses  used  as 
bakehouses  at  the  time  of  the  passing  of 
that  Act  can  only  continue  after  Janu- 
ary \st,  1904,  to  be  so  tised  if  certified 
by  the  district  council  to  be  suitaMe  for 
that  purpose. 

Case  stated  by  the  stipendiary  magistrate 
for  Bradford. 

At  a  petty  sessions  held  at  the  town  hall 
of  the  city  of  Bradford  on  February  9th, 
1904,  two  separate  informations  were  pre- 
ferred by  William  Arnold  Evans,  medical 
officer  of  health  for  the  city  of  Bradford 
(hereinafter  called  the  appellant),  against 
William  Gallon  k  Son  (hereinafter  called 
the  respondents),  charging,  for  that  the  re- 
spondents on  Januarv  13th  and  21st,  1904, 
respectively,  at  Bradford,  in  the  city  afore- 
saia,  did  unlawfully  use  a  certain  under- 
ground bakehoasc,  situate  at  207,  Priestman 
Street,  in  the  said  city,  without  the  same 
being  certified  by  the  council  of  the  said 
city,  contrary  to  the  provisions  of  s.  101  of 
the  Factory  and  Workshop  Act,  1901. 

The  t^o  summonses  on  the  said  informa- 
tions were  adjourned  from  time  to  time 
until  April  16th,  1904,  on  which  day  the 
learned  magistrate  dismissed  both  of  them. 

On  the  hearing  of  the  said  informations 
it  was  proved  or  admitted  that  the  premises 
in  question  were  on  January  13th  and  21st 
last  used  by  the  respondents  as  a  bakehouse 
for  bakinff  for  sale,  and  were  an  under- 
ground bakehouse,  as  defined  by  s.  101  (3) 
of  the  said  Act.  and  were  not  certified  bv 
the  council  of  the  county  borough  of  Brad- 
ford to  be  suitable  for  the  purpose  of  a 
bakehouse,  and  were  used  as  a  oakehouse  at 
the  passing  of  the  Factory  and  Workshop 
Act,  1901. 
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It  was  contended  on  behalf  of  the  appel- 
lant that  the  place  should  not  be  used  as  a 
bakehouse  unless  certified  by  the  council 
under  s.  101  (2)  of  the  Factory  and  Work- 
shop Act.  1901,  to  be  suitable  for  that  pur- 
pose, ana  that  in  the  absence  of  such 
certification  it  was  used  in  contravention  of 
s.  101  of  the  Act,  and  must  be  deemed  a 
workshop  not  kept  in  conformity  with  the 
Act,  and  that  the  respondents  must  be  con- 
victed accordingly  under  s.  135  of  the  Act. 

It  was  contended  on  behalf  of  the  respon- 
dents that  the  place,  being  used  as  a  bake- 
house at  the  passing  of  the  Act,  could 
continue  to  be  so  used  pursuant  to  sub-s.  (1) 
of  the  section,  and  that  sub-s.  (2)  being  ex- 
pressly subject  to  the  foregoing  sub-section 
no  certificate  was  required.  Schwerzerhof  v. 
WUkim,  [1898]  1  Q.  B.  640,  was  cited. 

The  learned  magistrate  held  that  the 
place  being  used  as  a  bakehouse  at  the 
passing  of  the  Act,  it  could  continue  to  be 
so  us^  without  an}r  certificate  from  the 
council,  and  he  dismissed  the  summonses, 
but  consented  to  state  and  sign  a  case. 

The  question  upon  which  the  opinion  of 
the  court  was  desired  was  whether  the 
learned  magistrate  came  to  a  correct  deter- 
mination in  point  of  law  in  deciding  that 
the  said  bakenouse  could  be  used  without 
being  certified  by  the  council  to  be  suitable 
for  the  purpose. 

By  s.  101  (1)  of  the  Factory  and  Workshop 
Act,  1901  :  ''An  underground  bakehouse 
shall  not  be  used  as  a  bakehouse  unless  it 
was  so  used  at  the  passing  of  this  Acf 

Bjr  sub-s.  (2) :  "  Subject  to  the  foregoing 
provision,  after  the  first  day  of  January  one 
thousand  nine  hundred  and  four  an  under- 
ground bakehouse  shall  not  be  used  unless 
certified  by  the  district  council  to  be  suitable 
for  that  purpose." 

DanckwertSy  K.C  {Scarlett  with  him),  for 
the  apiiellant.— The  question  is  whether  an 
underground  bakehouse  in  existence  at  the 
time  of  the  passing  of  the  Factory  and 
Workshop  Act,  1901,  and  then  so  used,  can, 
if  it  continues  to  be  so  used  after  January  1st, 
1904,  dispense  with  the  certificate  or  the 
district  council  that  it  is  suitable  for  that 
purpose.  The  learned  stipendiary  magis- 
trate was  of  opinion  that  such  a  bakehouse 
could  continue  to  be  so  used  without  such  a 
certificate.  But  his  holding  is  contrary  to 
8.  101  (2^  of  the  Factory  and  Workshop  Act. 
1901.  By  8. 101  (1),  mpra,  the  use  of  all 
underground  bakehouses  as  bakehouses  is 
absolutely  prohibited;  but  those  under- 
ground bakehouses  used  as  bakehouses  at 
the  time  of  the  passing  of  the  Act  are 
excepted.    Then  by  sub-s.  (2),  «w/>ra,  subject 
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to  the  foregoing  provision  after  January  Ist, 
1904,  "an  underground  bakehouse  shall  not 
be  used  unless  certified  by  the  district 
council  to  be  suitable  for  that  purpose.'' 
This  regulation  must  perforce  apply  to  those 
underground  bakehouses  used  as  bakehouses 
at  the  time  of  the  passing  of  the  Act,  for  by 
sub-s.  (1)  they  alone  may  continue  to  be  so 
used  under  any  circumstances.  The  case  of 
Schwerzerhof^,  WUkimA\9&e,]  1  Q.  B.  640; 
62  J.  P.  247,  is  immaterial  to  the  question  at 
issue.    [He  was  stopped.] 

Newdl^  for  the  respondents.— Sub-s.  (2), 
mpra,  commences  with  the  words  "  Subject 
to  the  foregoing  provision."  The  exception, 
therefore,  of  underground  bakehouses  in 
existence  and  used  as  bakehouses  at  the 
time  of  the  passing  of  the  Act,  from  restriction 
in  sub-s.  (l)  cannot  be  affected  by  sub-s.  (2). 
Underground  bakehouses  not  used  at  the 
time  of  the  passing  of  the  Act  can  only 
subsequently  oe  used  as  bakehouses  on 
being  certified  by  the  district  council  to  be 
suitable  for  the  purpose,  otherwise  they  are 
prohibited  hy  sub-s.  (1).  The  language  of  the 
sub-sections  is  quite  inapplicable  to  the  con- 
struction suggested  by  tne  appellant,  that  it 
was  intended  that  no  new  underground 
bakehouses  should  be  so  used  under  any 
circumstances. 

Alvbestone,  L.C.J. — In  my  opinion  the 
construction  put  by  the  learned  magistrate 
on  8.  101  (1),  (2)  of  the  Factorjr  and  Work- 
shop Act,  1901,  does  not  admit  of  serious 
argument.  Sub-s.  (1)  clearly  prohibits  new 
underground  bakehouses  from  being  used 
as  bakehouses ;  but  it  excepts  underground 
bakehouses  so  used  at  the  time  of  the  pass- 
ing of  the  Act.  Then  sub-s.  (2j  provides 
that  an  undergroimd  bakehouse  shall  not  be 
used  unless  certified  by  the  district  council 
to  be  suitable  for  that  purpose.  That  pro- 
vision must  refer  to  the  underground  bake- 
houses excepted  from  the  prohibition  in 
subs.  (1).  Every  underground  bakehouse 
therefore  used  as  a  bakehouse  at  the  time  of 
the  passing  of  the  Factory  and  Workshop 
Act,  1901,  can  only  continue  now  to  be  so 
used  if  certified  by  the  district  council  to  be 
suitable  for  that  purpose.  The  appeal, 
therefore,  will  be  allowed  with  a  direction 
to  the  learned  magistrate  to  convict 

Kennedy  and  Phillimore,  JJ.,  con- 
curred. 

Appeal  alloteed. 

Solicitor  for  the  appellant:  The  Town 
Clerkj  Bradford. 

Solicitor  for  the  respondents :  H.  B.  James, 
Leeds. 
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July  13,  1904. 

(Before  Alverstone,  L.C.J.,  Kennedy  and 
Phillimobb,  JJ.) 

Fitch  v.  Behmondsey  Guardians. 

Poor  law — Asylum— Pauper  lunatics  there- 
in— Other  than  those  sent  from  or 
settled  in  place  within  county  or  borough 
to  which  asylum  belongs— Expenses  of 
—Greater  weekly  sum  fixed  by  visiting 
committee  —  Lunacy  Act,  1890  (53  & 
64  Vict.  c.  5),  s.  283  (3). 

By  s.  283  (1)  of  the  Lunacy  Act,  1890 : 
"  Every  visiting  committee  shall  fix  a 
weekly  sum,  not  exceeding  fourteen 
shillings,  for  the  expenses  of  mainten- 
ance a7id  other  expenses  of  ea^h  pauper 
lunatic  in  the  asylum    .    .    ." 

Bj  sub-s,  (3):  "-4  committee  nuiy  fix  a 
greater  weekly  sum,  n^t  exceeding  four- 
teen shillings,  to  be  charged  in  respect  of 
pauper  lunatics  other  tluin  those  sent 
fr(ym  or  settled  in  a  parish  or  pla^e 
within  the  county  or  borough  to  which 
the  asylum  belongs!* 

In  a  case  where  a  visiting  committee  had 
fixed  a  weekly  sum  of  21 «.  in  respect  of 
an  (mt-county  lunatic  pauper,  purport- 
ing to  6e  a«  to  12«.  3a.  under  sub-s.  (1) 
and  cu  toSs.9d,  under  subs.  (3). 

Held,  that  a  visiting  committee  had  only 
potver  wnder  sub-ss.  (1)  <^''^,  (3)  to  fix  a 
toeekly  vum  of  14«.  in  all  in  respect  of 
such  a  pauper,  ew  the  ^^  greater  weekly 
sum  not  exceeding  fourteen  shillings " 
mentioned  in  sub-s,  (3)  was  not  an 
excess  sum  over  and  above  the  sum  nx)t 
exceeding  14*.  fixed  under  sub-s,  (1). 

Appeal  from  a  judgment  of  the  judge  of 
the  City  of  London  Court  ^ven  in  favour 
of  the  defendants  in  an  action  to  recover 
the  expenses  of  maintenance,  etc.,  of  a 
pauper  lunatic  confined  in  the  City  of 
London  Lunatic  Asylum  at  the  rate  of  21 «. 
per  week  from  February  15th,  1904. 
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The  plaintiff  in  the  action  was  the  clerk  to 
the  visiting  committee  of  the  City  of  London 
Lunatic  Asylum.  The  defendants,  being 
the  guardians  of  the  parish  of  Bermondsey, 
were  liable  for  the  expenses  of  maintenance, 
etc.,  of  the  said  pauper  lunatic  confined  in 
the  said  asylum.  See  s.  286  and  the  follow- 
ing sections  of  the  Lunacy  Act,  1890.  On 
February  4th,  1904,  the  visiting  committee 
of  the  City  of  London  Lunatic  Asylum 
resolved  that  "the  charge  for  out-county 
patients  be  increased  on  and  from  the 
15th  instant  from  14^.  to  21«.  per  week  each, 
such  charge  of  21«.  being  the  12«.  dd.  fixed 
by  the  committee  under  the  provisions  of 
s.  283  (1)  of  the  Lunacy  Act,  1890,  and  a 
further  sum  of  &s,  9d,  per  week  now  hereby 
fixed  in  respect  of  each  of  such  patients 
under  the  provisions  of  s.  283  (3)  of  the  said 
Act,  any  excess  created  by  the  payment  of 
such  further  sum  being  paid  over  to  the 
building  and  repair  fund  of  the  asylum." 

The  learned  judge  of  the  City  of  London 
Court  gave  judgment  for  the  defendants  in 
an  action  brought  to  recover  the  expenses 
of  maintenance,  etc.,  of  a  pauper  lunatic  at 
the  rate  of  21«.  per  week,  pursuant  to  the 
above-mentioned  resolution,  on  the  ground 
that  under  s.  283  of  the  Lunacy  Act,  1890,  a 
visiting  committee  could  not  fix  a  greater 
weekly  sum  in  respect  of  out-county  or  out- 
borough  patients  tnan  14«.  per  week. 

The  plaintiff  appealed. 

By  s.  283  of  the  Lunacy  Act,  1890; 
"(1)  Every  visiting  committee  shall  fix  a 
weekly  sum,  not  exceeding  fourteen  shillings, 
for  the  expenses  of  maintenance  and  other 
expenses  of  each  pauper  lunatic  in  the 
asylum,  and  of  such  amount  that  the  total 
of  such  weekly  sums  shall  be  sufficient  to 
defray  such  expenses  and  also  the  salaries 
of  the  officers  and  attendants  of  the  asylum, 
and  such  weekly  sum  may  from  time  to 
time  be  altered. 

"(2)  If  fourteen  shillings  a  week  is  found 
insufficient  for  the  purposes  aforesaid,  the 
local  authority  to  whom  the  asylum  belongs, 
may  by  order  direct  such  addition  to  be 
made  to  the  weekly  sum  as  to  the  local 
authority  seems  necessary,  and  every  such 
order  .shall  be  signed  by  the  clerk  of  the 
local  authority,  and  fortnwith  published  in 
a  local  newsi>aper. 

"(3)  A  committee  ,may  fix  a  greater 
weekly  sum,  not  exceeding  fourteen  shillings, 
to  be  charged  in  respect  of  pauper  lunatics 
other  than  those  sent  from  or  settled  in  a 
parish  or  place  within  the  county  or  borough 
to  which  the  asylum  belongs. 

"  (4)  Any  excess  created  by  the  payment 
of  such  greater  weekly  sum  may,  if  the 
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visiting  committee  think  fit,  be  paid  over  to 
a  building  and  repair  fund,  to  be  applied  by 
the  committee  to  the  altering,  repairing,  or 
improving  the  asylum,  and  the  committee 
shall  annually  submit  to  the  local  authority 
a  detailed  statement  of  the  manner  in  which 
such  fund  has  been  expended." 

Danckwerts,  K.C.  (Neilson  with  him), 
for  the  plaintiff  appealing.— The  question 
raised  in  this  case  is  whether  under  s.  283  of 
the  Lunacy  Act,  1890,  the  visiting  com- 
mittee of  an  asylum  can  fix  in  respect  of  an 
out-county  or  out-borough  pauper  lunatic 
a  larger  weekly  sum  than  14«.  in  all. 
Section  283  (3)  provides  that  the  committee 
"may  fix  a  greater  weekly  sum,  not  exceed- 
ing fourteen  shillings,  to  be  charged  in 
respect  of  pauper  lunatics  other  than  tho^e 
sent  from  or  settled  in  a  parish  or  place 
within  the  county  or  borougn  to  which  the 
asylum  belongs."  The  whole  question  turns 
upon  the  meaning  of  the  words  "  a  greater 
weekly  sum  not  exceeding  fourteen 
shillings."  Do  they  mean  a  weekly  sum 
not  exceeding  14<.  in  excess  of  the  sum 
which  may  be  fixed  under  sub-s.  (1)  for  each 
pauper  lunatic  in  the  asylum  or  do  they 
mean  a  greater  weekly  sum  not  exceeding 
14«.  in  all,  inclusive  of  the  weekly  sum  fixea 
under  subs.  (1)?  My  submission  is  that 
the  words  "  a  greater  weekly  sum  "  refer  to 
a  greater — an  excess  sum — and  that  under 
sub-ss.  (1)  and  (3)  the  visiting  committee 
inay  fix  a  sum  up  to  28«.  in  respect  of 
pauper  lunatics  other  than  those  sent  from 
or  settled  in  a  parish  or  place  within  the 
county  or  borough  to  which  the  asylum 
belongs.  That  is  the  natural  construction 
of  the  word  "greater."  For  if  the  "greater 
weekly  sum  "  refer  to  the  total  amount  fixed 
under  sub-ss.  (1)  and  (3),  the  committee 
could  not  fix  any  sum  under  sub-s.  (3)  where 
the  amount  fixed  under  sub-s.  (1)  for  each 
pauper  lunatic  in  the  asylum  was  14«.  or 
where  the  weekly  sum  was  increased  above 
14«.  by  the  local  authority  under  sub-s.  (2). 
There  is  no  reason  for  any  such  distinction. 
For  if  the  legislature  has  chosen  to  allow 
the  committee  to  fix  a  hi^jher  charge  in 
respect  of  out-pauper  lunatics,  as  they  are 
called,  there  is  no  reason  why  they  snould 
limit  such  a  power  to  the  case  where,  owing 
to  the  coat  of  living  being  cheaper,  the  aver- 
age weekly  expense  of  each  pauper  lunatic 
is  less  than  14«.  It  is  a  mere  coincidence  that 
the  limit  in  sub-ss.  (1)  and  (2)  is  I4«.  •  the 
limit  referred  to  is  not  the  same  in  both 
sub-sections,  and  the  second  limit  is  an 
excess  limit,  making  28^.  in  all.  The 
Lunacy  Act,  1890,  is  a  Consolidation  Act. 
Where  a  difficulty  of  con Rt ruction  arises  in  a 
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Consolidation  Act,  the  court  will  construe  by 
reference  to  the  section  in  the  preceding  Act, 
which  has  been  incorporated  into  the  Con- 
solidation Act.  Section  283  appears  to  have 
been  taken  from  s.  54  of  the  Lunatic  Asylums 
Act,  1853  (16  »k  17Ylct.  C.  97).  By  that  sec- 
tion :  "  Every  committee  of  visitors  shall  fix 
a  weekly  sum  to  be  charged  for  the  lodging, 
maintenance,  medicine,  clothing  and  care  ot 
each  pauper  lunatic  confined  in  such  asylum^ 
of  such  amount  that  the  same  may  be 
sufficient  to  defray  the  whole  expense  of  the 
lodging,  maintenance,  care,  medicine  and 
clothing,  and  other  expenses  requisite  for 
each  pauper  lunatic,  and  that  the  total 
amount  oi  such  weeklv  sums,  after  defraying 
such  expenses,  may  also  be  sufficient  to  pay 
the  salaries  of  the  officers  and  attendants, 
and  such  committee  may  from  time  to  time 
alter  the  amount  of  such  weekly  sum  as 
occasion  may  require :  provided  always,  that 
any  such  committee  may,  if  they  think  fit, 
fix  a  greater  weekly  sum  to  be  charged  as 
aforesaid  in  respect  of  pauper  lunatics  other 
than  those  sent  to  such  asylum  from  or 
settled  in  some  parish  or  place  situate  in 
any  county  or  borough,  to  which  such 
asylum  belongs;  provided  also,  that  such 
sum  shall  in  no  case  exceed  the  rate  of 
fourteen  shillings  iier  week:  but  if  the 
aforesaid  rate  of  fourteen  shillings  be  found 
insufficient  for  the  purposes  aforesaid,  it 
shall  be  lawful  "(the  section  proceeds)  for 
justices  in  quarter  sessions  to  increase  it. 
In  this  section  the  weekly  sum  to  be  fixed 
for  each  pauper  lunatic  is  unlimited ;  then 
it  is  provided  that  for  out-lunatics  an  excess 
sum  up  to  14«.  may  be  fixed,  by  the  com- 
mittee, which  may  be  increased  by  the 
justices.  As  there  is  no  original  limit  of 
14«.  fixed  in  this  section,  the  sum  up  to  14f. 
to  be  fixed  for  out-lunatics  is  clearly  an 
excess  sum,  and  this  provision  is  incor- 
porated in  sub-s.  (3)  of  the  Lunacy  Act, 
1890. 

If  s.  54  of  the  Lunatic  Asylums  Act,  1853, 
be  construed  otherwise,  namelv,  to  put 
a  limit  of  \As.  on  tne  total  amount, 
which  can  be  fixed  by  the  visiting 
committee  for  out  pauper  lunatics,  then  by 
s.  54  it  was  contemplated  that  both  should 
pay  for  lodging  accommodation.  See  the 
first  words  of  the  section,  tupra.  There  was 
no  provision  in  s.  54  for  the  application  of 
any  excess  sum  which  might  be  fixed  in 
respect  of  out-lunatics  by  the  visiting  com- 
mittee. By  s.  283  of  the  Lunacy  Act  1890, 
the  word  "  lodging  "  is  not  found  in  the  list 
of  expenses  in  respect  of  which  a  sum  must 
be  fixed  by  sub-s.  (1)  in  respect  of  each 
pauper  lunatic  in  the  asylum,  and  pro- 
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vision  was  niade  by  sub-s.  ^4)  that  tbe 
excess  sum  up  to  14«.,  to  oe  paid  in 
respect  of  the  out-pauper  lunatics  under 
sub-s.  3,  might  be  applied  to  a  building  and 
repair  fund.  The  new  scheme  was  that  the 
accommodation  of  the  out-lunatics  should 
be  paid  for  by  the  out-unions,  and  so  it 
was  provided  that  this  excess  sum  of 
14s.  might  be  fixed  with  that  object. 

C.  G.  Russell,  K.C.,  and  R,  C.  Glen,  for 
the  respondents,  were  not  called  upon  to 
argue. 

Alverstone,  L.C.J.— The  point  raised 
by  Mr.  Danckwerts  on  the  construction  of 
8.  283  of  the  Lunacy  Act,  1890,  is  certainly 
one  of  ^eat  ingenuity  ;  but  it  does  not  seem 
to  me  that  the  section  will  admit  of  his  con- 
struction. I  was  much  impressed  with  the 
suggestion  that  the  Lunacy  Act.  1890,  was  a 
Consolidation  Act,  which  it  undoubtedly  is, 
and  that  the  old  Act— the  Lunatic  Asylums 
Act,  1853, — allowed  extra  pay  ;  and  I  think 
that  if  it  had  been  possible  to  put  such 
a  construction  upon  the  words,  we  ou^ht 
to  have  striven  to  do  it.  But  looking 
at  s.  54  of  the  Act  of  1853,  where  the 
words  are  "Every  committee  of  visitors 
shall  fix  a  weekly  sum  to  be  charged  for 
lodging  maintenance,  ...  of  eajch  pauper 
lunatic  confined  in  such  asylum  of  such 
amount  that  the  same  may  be  sufficient 
to  defray  the  whole  expense  of  the  lodging; 
maintenance  .  .  .  and  other  expenses  requi- 
site for  such  pauper  lunatic  .  .  .  for  each 
pauper  lunatic.  .  .  . :  provided  always 
that  any  such  committee  may,  if  they  think 
fit,  fix  a  greater  weekly  sum  to  be  charg;ed 
as  aforesaid  in  respect  of  pauper  lunatics 
other  than  those  sent  to  such  asylum  from 
or  settled  in  some  parish  or  place  situate  in 
any  county  or  borough  to  which  such  asylum 
belongs  ;  provided  also,  that  such  sum  shall 
in  no  case  exceed  the  rate  of  fourteen 
shillings  per  week  : "  words  following  giving 
quarter  sessions  the  power  to  increase  that 
rate  and  looking  at  the  words  "a  greater 
weekly  sum,"  in  s.  283  (3)  of  the  Lunacy  Act, 
1890, 1  am  quite  satisfiea  that  in  the  earlier 
Act  the  "  greater  weekly  sum  "  wa.8  not  an 
additional  sum,  but  was  the  total  sum  to  be 
•charged.  That,  however,  is  not  conclusive, 
beoiuse,  as  Mr.  Danckwerts  replied  when  I 
put  it  to  him,  even  if  he  could  not  rely  upon 
8. 54  of  the  earlier  Act,  the  language  of  the 
Act  of  1890  may  have  altered  the  law.  In  my 
opinion  the  language  of  s.  283  does  not 
admit  of  the  appellant's  contention.  By 
sub-s.  (1) :  "Every  visiting  committee  shall 
fix  a  weekly  sum,  not  exceeding  fourteen 
shillings,  for  the  expenses  of  maintenance 
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and  other  expenses  of  each  pauper  lunatic 
in  the  asylum."  The  learned  counsel  for 
the  appellants  has  said  that  the  new  s.  283 
omitted  the  word  "  lodging,"  because  there 
are  sections  in  the  Act  showing  by  the 
language  used  that  the  provision  of  houses 
or  of  asylums  is  to  be  dealt  with  and  the 
expense  of  lodging  accommodation  defrayed 
and  met  in  a  diiierent  way.  That  may  possibly 
afford  some  ground  for  thinking  that  is  why 
the  words  have  been  changed.  I  do  not 
myself  think  that  that  was  the  reason.  I 
think  it  was  intended  to  introduce  the 
words  "maintenance  and  other  expenses" 
as  a  compendious  form  for  the  words  in 
s.  54  of  the  Act  of  1853,  "  lodging  mainten- 
ance care  medicine  and  clothing  and  other 
expenses."  Then  by  s.  283  (2) :  "  If  fourteen 
shillings  a  week  is  found  insufficient  for  the 
purpases  aforesaid,  the  local  authority  to 
whom  the  asylum  belongs^  may  by  order  " 
increase  it,  and  it  may  be  increased  to  any 
figure  the  local  authority  consider  neces- 
sary. Then  sub-s.  (3)  provides :  "  A  com- 
mittee may  fix  a  greater  weekly  sum,  not 
exceeding  fourteen  shillings,  to  be  charged 
in  respect  of  pauper  lunatics  other  than 
those  sent  from  or  settled  in  a  parish  or 
place  within  the  county  or  borough  to  which 
the  asylum  belongs."  Now,  in  my  view, 
this  sub-section  gives  a  power  te  the  com- 
mittee not  to  increase  14«.,  but  in  some  cases 
to  fix  a  greater  weekly  sum  not  exceeding  14«. 
Does  ihRt  refer  to  the  expense  of  mainten- 
ance and  other  expenses  of  the  pauper  lunatic, 
or  does  it  refer  to  an  additional  cnarge  to  be 
made  in  respect  of  lunatics  from  the  out- 
counties,  because  they  are  going  into  the 
asylum  of  another  county?  It  would  have 
been  perfectly  competent  for  the  Legislature 
to  say  the  committee  may  charge  in  respect 
of  lunatics  from  other  places,  not  exceeding 
anything  they  thought  right  to  provide. 
But,  I  think,  the  language— "A  committee 
may  fix  a  greater  weekly  sum,  not  exceed- 
ing fourteen  shillings,"— is  referring  to  the 
same  weekly  sum  as  is  referred  to  in 
sub-s.  (1),  and  that  it  would  not  be  in 
accordance  with  the  proper  construction  of 
the  language  to  treat  it  as  being  an  addi- 
tional sum,  for  in  that  case,  when  the  sub- 
section speaks  of  the  total  sum,  the  maxi- 
mum ought  to  be  2Ss,  and  not  I4s.  I  think  it 
was  intended  to  meet  the  case  which  is  dealt 
with  in  the  earlier  section,  namely,  where 
although  you  do  not  charge  up  to  the  maxi- 
mum in  the  case  of  your  own  lunatics,  you 
may  charge  more  for  the  lunatics  from 
another  county  or  borough  than  for  your  own 
lunatics  in  respect  of  maintenance  and  other 
expenses,  but  not  so  as  to  go  above  I4s. 
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In  my  view,  the  language  of  the  section  is 
too  strong  to  adinitof  the  argument  which  the 
learned  counsel  for  the  appellants  has  pressed 
upon  us.  Then  with  regard  to  the  argument 
based  on  sub-s.  (4),  which  provides  that: 
"Any  excess  created  by  the  pavment  of 
such  greater  weekly  sum  may,  if  the  visiting 
committee  think  fit  be  paid  over  to  a 
building  and  repair  fund,  to  be  applied  by 
the  committee  to  the  altering,  repairing,  or 
improving  the  asylum. . . ."  It  does  not  seem 
to  me  to  advance  Mr.  Danckwert's  case  one 
way  or  the  other :  if  the  committee  do  not 
wish  to  charge  more  for  the  pauper  lunatic 
from  other  counties  or  boroughs  than  for 
their  own  pauper  lunatics  within  the  limit 
of  14».,  there  will  be  no  such  excess;  if 
they  do  think  right  to  make  a  differential 
rate  and  there  is  such  an  excess,  the  sub- 
section gives  them  power  to  apply  it  for  a 
special  purpose.  That  fact  cannot  enable  us 
to  put  a  different  construction  on  the  words 
of  8ub-s.  (3)  to  that  I  have  already  indicated, 
that  subs.  (3)  only  enables  the  committee 
to  differentiate  in  respect  of  the  lunatic  from 
other  counties  or  boroughs  as  compared 
with  their  own  lunatics  within  the 
maximum  of  14«.  It  is  not  a  new 
clause  enabling  the  committee  to  make  a 
fresh,  separate  and  different  charge  in 
respect  of  another  lunatic  than  their  own, 
based  upon  the  idea  or  having  regard  to  the 
fact  that  he  was  coming  into  another  county 
than  his  own.  In  my  own  opinion,  then, 
apart  from  an  order  made  und!er  sub-s.  (2), 
no  higher  charge  than  I4s,  can  be  made  in 
respect  of  any  pauper  lunatic  in  the  asylum. 
The  appeal  must  be  dismissed. 

Ejennedy,  J.— -I  am  of  the  same  opinion. 
I  do  not  say,  after  the  careful  and  interest- 
ing argument  we  have  heard,  that  the  matter 
is  free  from  difficulty  ;  but,  I  think,  if  the 
section  is  read  simply  and  naturally,  there 
is  no  great  difficulty  about  it  By  sub-s.  (I) : 
"Every  visiting  committee  shall  fix  a 
weekly  sum  not  exceeding  fourteen  shillings, 
for  the  expenses  of  maintenance  and  other 
expenses  of  each  pauper  lunatic  in  the 
€tsylum,''  and  it  provides  that  that  sum  when 
fixed  is  not  fixed  unalterably  :  it  is  a  weekly 
«um  which  may  from  time  to  time  be 
altered.  The  maximum  being  in  that  clause 
14«.,  it  was  considered  that  there  might 
be  a  case  in  which  14<.,  the  maximum, 
would  be  shown  to  be  insufficient,  in  spite, 
I  presume,  of  proper  economy  ;  and  in  that 
case  by  sub-s.  (2^  the  local  authority,  to 
whom  the  asylum  belongs,  may  increase  the 
14*.  a  week,  if  found  insufficient  for  the  pur- 
poses described  in  sub-s.  (1)  :  "  The  expenses 
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of  maintenance  and  other  expenses  of  each 
pauper  lunatic  in  the  asylum.''  Sub-sec* 
tion  (3),  tx)  my  mind,  obviously  refers  to  the 
greater  weekly  sum  which  is  still  to  be  fixed 
Dy  the  committee.  The  committee  could 
only  ^x  a  sum  up  to  14«. :  but  supposing 
that  they  have  to  deal  with  pauper  lunatics 
who  are  not  pauper  lunatics  ^*  sent  from  or 
settled  in  a  parish  or  place  within  the 
county  or  borough  to  which  the  asylum 
belongs,"  then  in  the  case  where  they 
have  fixed  a  sum  less  than  14«.,  such  as 
12«.  generally  in  respect  of  each  pauper 
lunatic  in  the  asylum,  they  may,  if 
they  please,  charge  a  sum  not  exceeding 
the  total  14».  In  other  words,  they  may  dif- 
ferentiate between  the  pauper  lunatic,  whose 
charge  they  naturally  have  owing  to  locality, 
and  the  case  of  pauper  lunatics  who  come 
to  them  from  outside  the  locality.  Then 
the  question  would  arise— and  we  owe  a 
debt  of  gratitude  to  Mr.  DanckwerU  for 
pointing  out  the  importance  of  the  point — 
the  question  would  arise,  assuming  for  a 
moment  there  is  this  differential  treatment, 
what  is  to  be  done  with  the  difference,  if  it 
is  not  required  %  Must  the  difference  be  ap- 
plied to  what  may  be  called  the  purposes  of 
every-day  life  or  may  it  be  applied  for  the 
purposes  of  building  and  repair  f  Sub-sec- 
tion (4)  deals  with  that  question  by  the 
provision  that :  "  Any  excess  created  by  the 
payment  of  such  greater  weekly  sum  may," 
— not  "  must " — "  if  the  visiting  committee 
think  fit,  be  paid  over  to  a  building  and 
repair  fund,  to  be  applied  by  the  committee 
to  the  altenng,  repairing,  or  improving  the 
asylum.  .  .  .''  Mr.  DanckwerU  has  iUu- 
minated  that  section  by  referring  to  the  in- 
clusion of  the  term  "  lodging  ^  in  Uie  cata^ 
logue  of  the  expenses  for  which  a  sum  was 
to  be  fixed  under  the  Lunatic  Asylums  Act, 
1854,  and  it  may  be  said  that,  under  the 
scheme  of  this  Consolidation  Act<,  this  differ- 
ential charge  being  found  unnecessary  for  tJhe 
mere  purpose  of  maintenance,  was  a  charge 
which  ought  not  to  be  made  for  that  purpose, 
and  sub-s.  (4)  justified  the  application  ofUiat 
difference  to  a  purpose  both  reasonable  and 
necessary,  namely,  for  the  purpose  of  alter- 
ing and  improving  the  structure  of  the 
asylum,  whicn  it  is  not  unreasonable  to  sup- 
pose should  be  to  some  extent  provided  for 
oy  the  extra  payment  made  in  respect  of 
paupers  coming  within  the  union.  In  my 
opinion  the  four  sub-sections  must  be  read 
together  in  the  way  I  have  suggested. 

Phillimore,  J.  —  I  am  of  the  same 
opinion.  This  is  a  Consolidation  Act,  and 
sections  have  been  collected  from  various 
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earlier  statutes.  Sub-section  (4)  reproduces 
s.  6  of  the  Lunacy  Acts  Amendment  Act, 
1862.  The  scheme  of  this  section  seems  to 
me  to  be  this  :  The  Legislature  has  assumed 
that  pauper  lunatics  can  as  a  rule  be  main- 
tained—and I  use  the  word  "  maintained  " 
quite  generally  —  for  something  not  ex- 
ceeding lis,  a  week,  and  it  has  said  to  the 
visiting  committee  of  an  asylum  :  "  If,  by 
economy  and  good  management,  or  from 
the  fact  that  provisions  or  servants  are 
cheaper  in  your  part  of  the  world,  you  can 
maintain  your  pauper  lunatics  for  twelve 
shillings  a  week,  you  may  charge  the  union 
from  which  the  out-lunatics  have  come  a 
sum  up  to  148.  a  week,  and  you  may  pay 
the  difference  between  the  125.  and  the 
14«.  into  a  fund,  if  you  like,  for  repairing 
and  improving  your  building,  but,  it 
for  any  reason  whatever  you  cannot 
keep  your  expenditure  down  under  14». 
you  smtll  not  make  a  greater  charge  upon 
the  patients  from  other  counties  and 
boroughs  than  you  do  upon  your  own 
patients."  Then  by  sub-s.  (2),  in  an  ex- 
treme case  where  14s.  is  not  enough,  the 
local  authority  may  raise  the  standard 
both  for  out  and  in-lunatics,  as  they  are 
called,  to  any  sum  the^r  find  necessary  ;  and 
when  that  is  done,  it  is  not  considered 
right.  14«.  being  the  maximum,  that 
the  foreign  unions  should  pay  more  than 
the  actual  charge  made  for  the  patients 
from  the  borough  or  county  to  which  the 
asylum  belongs.  For  these  reasons  I  think 
the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants  :  The  City 
Solicitor. 

Solicitors  for  the  respondents  :  ArkcoU, 
Cockell  and  Chadwick. 
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July  13,  1904. 

(Before  Alverstone,  L.C.J.,  Kennedy  and 
Phillimore,  JJ.) 

Bellamy  v.  Liverpool  United  Gas 
Light  Company. 

Local  government— Lighting  of  streets  by 
gas— Lamp  on  wall  in  private  passage 
not  dedicated  to  the  public  use— Pipe 
requisite  from  main  to  lamp — Power  to 
require  gas  company  to  lay  pipe  in 
passage— Liverpool  Improvement  Act, 
1842  (5  &  6  Vict.  c.  cvi.),  ss.  162,  156— 
Public  Health  Act,  1875  (38  &  39  Vict 
c.  55),  ss.  150,  161— Gasworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  15),  ss.  6,  7— 
Gasworks  Clauses  Act,  1871  (34  k 
35  Vict.  c.  41),  ss.  24,  27,  36. 

The  lighting  committee  of  the  Corporation  of 
Liverpool  placed  a  gas  lamp  on  the  top 
of  a  blank  wall  within  fifty  yards  of 
the  gas  main  of  the  respondents,  who 
were  undertakers  within  the  meaning  of 
ifie  Gasworks  Clauses  Act,  1871.  The 
blank  ufall  adjoined  a  na/rrow  passage 
which  had  never  been  dedicated  to  public 
use,  but  was  oumed  by  tvfo  owners  of 
adjoininxf  houses  who  mmntained  and 
repaired  it  at  their  oum  expense.  The 
respondents  were  required  hy  the  light- 
ing committee  under  s,  24  of  the  Gas- 
works Clauses  Act,  1871,  to  supply  gas 
to  the  lamp.  The  respondents  on  pro- 
ceeding to  lay  a  connection  pipe  from 
their  main  through  the  passage  to  the 
lamp  were  stopped  by  persons  said  to  be 
the  owners  of  the  passage.  Thereupon 
a  summons  was  taken  out  by  the  appel- 
lant, the  city  lighting  engineer,  under 
s,  36  of  the  Gasworks  Clauses  Act,  1871, 
chargina  the  respondents  with  neglecting 
to  supply  gas  to  a  public  lamp.  At  the 
hearing  one  of  the  two  owners  stated 
that  he  and  his  co-owner  olQected  to  the 
laying  of  the  connection  pipe.  The 
magistrate  dismissed  the  summons. 

Held,  that  the  magistrate  was  right  in  dis- 
missing the  summons  as  the  respondents 
had  no  right  to  lay  down  the  pipe  in 
the  passage  by  reason  of  the  provisions 
of  s,  7  of  the  Gasworks  Clauses  Act, 

2  0  4  623      ^T^ 

Digitized  by  Va^l^V  IC 


THE   JUSTICE   OP  THE   PEACE. 


Bellamy    v.   Livekpool   United   Gas 
Light  Company. 

1847.  The  appellant  shovld  have  pro- 
ceeded a^aiiMt  the  owners  or  occupiers 
of  the  premises  adjoining  the  passage 
requiring  them  to  provide  proper  means 
of  lighting  under  s.  150  of  the  Public 
Health  Act,  1875. 


Case  stated  hj  a  stii 
for  the  city  of  Liverpool. 


magistrate 


The  Liverpool  United  Gas  Light  Com- 
pany  (hereinafter  called  the  respondents) 
were,  at  a  petty  sessions  of  the  peace,  holden 
on  March  11th,  1904,  charged  by  Charles 
Revill  Bellamy  (hereinafter  called  the  apel- 
lant),  in  and  by  a  certain  information  laid 
under  s.  36  of  the  Gasworks  Clauses  Act, 
1871,  for  that  they  the  respondents  being 
the  undertakers  within  the  meaning  of  the 
Act  mentioned,  on  February  9th,  1904,  did 
neglect  to  supply  gas  as  by  that  Act  required 
to  a  certain  passage  off  Livingstone  Avenue, 
in  the  said  city,  in  accordance  with  the  pro- 
visions of  the  said  Act,  contrary  to  the 
statute  in  such  case  made  and  provided,  the 
said  parties  being  then  present,  and  the 
evidence  both  in  support  of  and  against  the 
same  was  duly  heard  by  the  magistrate. 

The  following  facts  were  at  the  said  hear- 
ing proved  or  admitted : 

(a)  The  respondents  are  the  undertakers 
within  the  meaning  of  the  Gasworks  Clauses 
Act,  1871. 

(b)  On  March  23rd,  1903^  the  api>el]ant, 
who  is  the  city  lighting  engineer  (acting  on 
the  instructions  of  the  lighting  committee 
of  the  corporation  of  Liverpool),  served  a 
notice  upon  the  respondents  requiring  them 
under  the  provisions  of  s.  24  of  the  same 
Act,  to  supply  eas  to  twenty-seven  lamps, 
includin^^  one  which  had  been  fitted  hy  tne 
corporation  upon  a  blank  wall  adjoining  a 
narrow  passage  off  a  private  unadopted 
street,  or  roadie  ay,  not  dedicated  to  the 
public  use,  called  "  Livingstone  Avenue,'*  in 
the  said  city,  which  lamp  the  appellant 
alleged  was  a  public  lamp. 

(c)  The  passage  in  Question  is  bounded  on 
the  one  side  by  the  blank  wall  referred  to. 
through  which  there  is  no  door  or  right  oi 
access  to  the  passage,  and  on  the  other  by 
the  boundary  and  yard  wall  of  a  house, 
No.  11,  Livingstone  Avenue,  and  the  pas- 
sage affords  access  only  to  the  back  doors  of 
that  house,  and  of  Nos.  12, 13  and  1 4,  end- 
ing at  the  back  door  of  No.  14. 

(d)  The  appellant  placed  the  lamp  on  the 
top  of  the  said  blank  wall,  within  fit ty  yards 
of  the  respondents'  mains. 
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(e)  On  November  30th,  1903,  the  respon- 
dents' workmen  attended  to  lay  the  neces- 
sary pipes  from  the  respondents'  nearest 
mam  (which  is  in  Livingstone  Avenue) 
along  the  said  passage,  which  afforded  the 
only  available  means  to  the  respondents  in 
order  to  supply  gas  to  the  said  lamp,  but 
were  stopped  by  i)ersons  representing  them- 
selves to  be  the  owners  of  the  passage,  who 
objected  to  the  work  being  done  ;  the  work- 
men accordingly  desisted  from  proceeding 
with  it,  and  information  of  the  cause  of 
non-compliance  with  the  lighting  com- 
mittee's request  as  to  this  lamp  (the  remain- 
ing twenty-six  lamps  included  in  the  same 
notice  having  been  supplied  with  gas  as 
requested)  was  communicated  to  the  town 
clerk,  to  whom  one  of  the  owners  had  pre- 
viously written  intimating  his  objection. 

(0  The  passage  in  question  belongs  to 
two  owners  of  the  four  houses  above- 
mentioned,  and  was  formed  on  land  belong 
ing  to  themselves,  and  has  been  ever  since 
maintained  and  repaired  at  their  own 
expense  as  a  private  passage,  and  has 
never  been  dedicated  to  public  use.  One  of 
these  owners  attended  before  the  magistrate 
as  a  witness  on  the  hearing  of  the  informa- 
tion, and  stated  that  he  and  his  co-owner 
still  strongly  objected  to  the  proposed  lay- 
ing down  of  pipes  in  the  passage. 

The  following  Acts  of  Parliament  were 
mentioned  or  referred  to,  viz. : 

(a)  Sections  6,  7,  of  the  Gasworks  Clauses 
Act,  1847,  which  provide  as  follows : 

Section  6.—"  The  undertakers,  under  such 
superintendence  as  is  hereinafter  specified, 
may  open  and  break  up  the  soil  and  pave- 
ment of  the  several  streets  and  bridges 
within  the  limits  of  the  special  Act,  and 
may  open  and  break  up  any  sewers,  drains, 
or  tunnels  within  or  under  such  streets  and 
bridges,  and  lay  down  and  place  within  the 
same  limits  pipes,  conduits,  service  pipes,  and 
other  works,  and  from  time  to  time  repair, 
alter,  or  remove  the  same,  and  also  make 
any  sewers  that  may  be  necessary  for  carry- 
ing off  the  washings  and  waste  liquids 
which  may  arise  in  the  making  of  the  gas, 
and  for  the  purposes  aforesaid  may  remove 
and  use  all  earth  and  materials  in  and  under 
such  streets  and  bridges,  and  they  may  in 
such  streets  erect  any  pillars,  lam^  and 
other  works,  and  do  all  other  acts  which  the 
undertakers  shall  from  time  to  time  deem 
necessary  for  supplying  gas  to  the  inhabi- 
tants of  the  district  included  within  the 
said  limits,  doing  as  little  damage  as  may  be 
in  the  execution  of  the  powers  hereby  or  by 
the  special  Act  granted,  and  making  com- 
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Semiation  for  any  damage  which  may  be 
one  in  the  execution  of  such  powers." 
Section  7.—"  Provided  always,  that 
nothing  herein  shall  authorise  or  empower 
the  undertakers  to  lay  down  or  place  any 
pipe  or  other  works  into,  through,  or  against 
any  building,  or  in  any  land,  not  dedicated 
to  public  use,  without  the  consent  of  the 
owners  and  occupiers  thereof ;  except  that 
the  undertakers  may  at  any  time  enter  upon 
and  lay  or  place  any  new  pipe  in  the  place 
of  an  existing  pipe  in  any  land  wherein  any 
pipe  hath  been  already  lawfully  laid  down 
or  placed  in  pursuance  of  this  or  the  special 
Act  or  any  other  Act  of  Parliament,  and 
may  repair  or  alter  any  pijie  so  laid  down.** 

(b)  Sections  24,  27  and  36  of  the  Gas- 
works Clauses  Act,  1871,  which  provide  as 
follows  : 

Section  24.  —  "  The  undertakers  shall 
supply  gas  to  any  public  lamps  within  the 
distance  of  fifty  yards  from  any  of  the 
mains  of  the  undertakers  in  such  quantities 
as  the  local  authority  of  each  district  or  the 
trustees  of  any  turnpike  road  or  any  high- 
way board  within  the  limits  of  the  special 
Act  may  from  time  to  time  require  to  be 
supplied,  and  the  price  to  be  charged  by  the 
undertakers  and  to  be  paid  to  them  for  all 
gas  so  supplied  shall  be  settled  by  agree- 
ment between  the  local  authorities  and  the 
undertakers,  and  in  case  of  difference  by 
arbitration,  regard  being  had  to  the  circum- 
stances of  the  case  and  the  prices  charged  to 
private  consumers  in  the  district.'' 

Section  27.—"  Any  difference  which  may 
arise  between  the  undertakers  and  any 
local  authority  in  relation  to  the  supply  or 
consuniption  of  gas  to  or  by  such  local 
authority  shall  be  from  time  to  time  settled 
by  arbitration  in  manner  provided  by  the 
Companies  Clauses  Consolidation  Act^ 
1845,  with  respect  to  the  settlement  ot 
disputes  by  arbitration." 

Section  36.—"  .  .  .  Whenever  the 
undertakers  neglect  or  refuse  to  supply  gas 
as  by  this  Act  required  to  all  or  any  of  the 
pubhc  lamps  in  accordance  with  uie  pro- 
visions of  this  Act,  they  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for 
each  default    ..." 

(c)  Sections  152,  156  of  the  Liverpool 
Improvement  Act,  1842,  which  provide  as 
follows : 

Section  152.— "That  it  shall  be  lawful  for 
the  council  from  time  to  time  to  procure  the 
several  streets  within  the  borough  or  such 
of  them  as  they  shall  think  proper,  to  be 
lighted  by  one  or  both  of  the  present  public 
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gas  companies  in  the  said  borough  or  by 
any  other  public  gas  company  to  be  here- 
after empowered  and  regulated  by  Act  of 
Parliament,  with  gas  oil  or  otherwise  at 
such  times  as  the  said  council  shall  think 
fit  and  by  themselves  or  their  contractors 
to  provide  such  lamps  lamp-posts  lamp- 
irons  pipes  and  other  works  as  may  be 
necessary  for  that  purpose." 

Section  156.— "That  for  the  purpose  of 
lighting  the  borough  or  any  part  or  parts 
thereof  it  shall  be  lawful  for  the  council 
from  time  to  time  to  contract  with  any 
such  company  or  companies  as  aforesaid 
for  lighting  the  same  streets  or  any  of 
thein  or  any  part  thereof  either  with  oil  or 
with  gas  or  with  any  other  material,  or  in 
any  other  manner  whatsoever  or  for  fur- 
nishing lamps,  lamp-irons  lamp-posts  and. 
other  things  necessary  for  the  purposes 
aforesaid  or  any  materials  for  the  same." 

(d)  Section  161  of  the  Public  Health 
Act,  1875,  which  gives  similar  powers. 

(e)  Section  150  of  the  Public  Health  Act, 
1876,  which  provides  as  follows : 

"Where  any  street  within  any  urban 
district  fnot  being  a  highway  repairable  by 
the  inhaoitants  at  large)  ...  is  not  lighted 
to  the  satisfaction  of  tne  urban  authority, 
such  authority  may,  by  notice  addressed  to 
the  respective  owners  or  occupiers  of  the 
premises  fronting  adjoining  or  abutting  on 
such  parts  thereof  as  may  require  to  be  .  .  . 
lighted,  require  them  to  .  .  .  provide  proper 
means  for  lighting  the  same  within  a  time 
to  be  specified  in  such  notice." 

(f)  By  the  interpretation  clause  in  the 
Gasworks  Clauses  Act,  1847,  the  word 
**  street "  shall  include  "  any  square,  court  or 
alley,  highway,  lane,  road,  thoroughfare, 
or  public  passage,  or  place  within  the  limits 
of  the  special  Act.' 

The  interpretation  clauses  of  the  Liver- 

SK)1  Improvement  Act,  1842,  and  Public 
ealth  Act,  1875,  as  to  the  meaning  of  the 
word  "  street "  are  very  similar. 

Upon  the  facts  it  was  contended  for  the 
appellant  and  denied  for  the  respondent 
company : 

That  the  lamp  was  a  public  lamp. 

That  the  said  passage  was  a  "street" 
i^dthin  the  meaning  of  the  Gasworks 
Clauses  Act,  1847. 

That  by  the  above-mentioned  provisi)ns 
of  the  Liverpool  Improvement  Act.  1842, 
and  the  Public  Health  Act,  1875,  tne  cor- 
poration are  empowered  to  light  streets, 
and  to  provide  such  lamps,  pipes  and  other 
works  as  might  be  necessary  for  the  pur- 
pose, or  to  contract  with  the  respondents  to 
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do  tlie  work,  and  that  therefore  the  cor- 

§  oration  had  power  to  authorise  the  respon- 
ents  to  lay  pipes  along  the  said  passage, 
whether  the  same  was  adopted  or  un- 
adopted. 

That  clause  6  of  the  Gasworks  Clauses 
Act,  1847,  authorised  the  respondents  to  lay 
the  pipes  along  the  said  passage. 

That  the  passage  was  not "  land  not  dedi- 
cated to  public  use  "within  the  meaning 
of  s.  7  of  tne  same  Act. 

That  s.  27  (arbitration  clause)  of  the  Gas- 
works Clauses  Act,  1871,  did  not  apply  to 
the  facts  hereinbefore  set  out. 

The  respondents  also  contended  : 

That  if,  on  the  facts  stated,  the  local 
authority  had  any  ground  of  complaint 
against  the  respondent  gas  company,  the 
matter  in  dispute  should  be  settled  by  arbi- 
tration under  s.  27  of  the  Gasworks 
Clauses  Act,  1871,  and  could  not  be  dealt 
with  under  s.  36. 

That  as  the  passs^e  in  which  the  pipes 
necessary  for  supplying  gas  to  the  lamp  in 
question  were  required  to  be  laid  is  land 
not  dedicated  to  the  public  use,  and  the 
owners  and  occupiers  tnereof  refused  con- 
sent and  objected  to  the  pipes  being  laid 
therein,  the  respondents  were  not  autho- 
rised or  empowered  to  lay  the  same,  and  if 
they  had  proceeded  to  do  so,  they  would 
have  been  committing  a  trespass,  which 
the  corporation  could  not  autnorise  them 
to  do. 

That  a  question  of  title  was  involved, 
and  therefore  the  jurisdiction  of  the  court 
was  ousted. 

The  learned  magistrate  was  of  opinion,  on 
the  facts  above  stated  and  proved  or  ad- 
mitted, that  the  respondents  were  not 
guiltjr  of  neglect  or  refusal  (within  the 
meaning  of  s.  36  of  the  Gasworks  Clauses 
Act,  1871)  to  supply  gas  to  the  lamp.  He 
was  of  opinion  that  tne  arbitration  clause 
did  not  apply,  and  dismissed  the  summons, 
as  he  was  of  opinion  that  the  respondents 
had  a  fair  and  reasonable  belief,  which 
they  were  in  law  justified  in  entertaining, 
that  they  would  be  committing  a  trespass  if 
they  laid  the  pipe,  and  that  a  question  of 
title  being  involved,  the  jurisdiction  of  that 
court  was  ousted. 

The  question  for  the  opinion  of  the  court 
was  whether  the  learned  mmstrate  was 
right  in  his  decision.  If  so,  the  dismissal 
by  him  of  the  information  was  to  stand. 
If  not,  the  case  was  to  be  remitted  to  him, 
with  the  opinion  of  the  court  thereon. 
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Asquithy  K.C.,  and  F,  E,  Smith  for  the 
appellants. — There  was  no  question  of  title 
in  this  case.  It  was  never  disputed,  and  it 
is  found  as  a  fact  by  the  learned  magistrate 
that  the  soil  of  the  passage  was  owned 
by  two  of  the  owners  of  houses  in 
Livingstone  Avenue.  Therefore  no  ques- 
tion of  title  was  involved,  and  the  learned 
magistrate  was  wrong  in  dismissing  the 
summons  on  the  ground  that  the  juris- 
diction of  his  court  was  ousted.  The 
learned  magistrate  decided  in  the  appel- 
lant's favour  that  the  arbitration  clause — 
s.  27  of  the  Gasworks  Clauses  Act,  1871— 
did  not  apply  to  the  present  case.  The 
question,  then,  is,  Were  the  respondent  gas 
company  guilty  of  neglect  or  refusal  to 
supply  gas  to  a  public  lamp  within  the 
meaning  of  s.  36  of  the  GasA^orks  Clauses 
Act,  1871,  or  were  they  justified  in  their 
refusal  1  The  respondents  were  summoned 
for  a  penalty  under  s.  36  of  the  Act  of  1871. 
The  obligation  arises  under  s.  24  of  the 
same  Act,  by  which  it  is  provided  that  "  the 
undertakers  shall  supply  gas  to  any  public 
lamp  within  the  distance  of  fifty  yards 
from  any  of  the  mains  of  the  undertakers," 
according  to  the  requirement  of  the  local 
authority.  The  order  was  given  by  the 
appellant,  and  the  respondents  were  bound 
to  carry  it  out.  [Phillimore,  J. — I  am  not 
sure  that  there  could  be  a  neglect  or  refusal 
under  s.  36  until  a  communication  pipe 
between  the  main  and  the  pipe  nad 
been  laid.]  The  objection  of  the  owners 
of  this  passage,  which  was  land  not  dedi- 
cated to  public  use,  on  the  ground  that 
they  had  not  given  their  consent  to  the 
laying  down  of  the  pipe  under  s.  7  of  the 
Gasworks  Clauses  Act,  1847,  might  be  good 
as  against  the  respondents  if  the  latter 
were  acting  on  their  own  responsibility. 
But  the  terms  of  s.  24  of  the  Act  of  1871 
are  mandatory.  See  also  the  terms  of 
ss.  162  and  156  of  the  Liverpool  Improve- 
ment Act,  1842,  and  s.  161  of  the  Public 
Health  Act,  1875.  The  owners  of  land  not 
dedicated  to  public  use  cannot  withstand 
the  requirements  of  the  local  authority  by 
reason  of  s.  7,  which  only  provides  that 
"  nothing  herein  shall  authorise  or  empower 
the  undertakers  to  lay  down  .  .  •  any 
pipe  ...  in  any  land  not  dedicated  to 
public  use  .  .  .'  The  only  way  the 
respondents  can  light  the  lamp  is  by  laying 
a  pipe  through  this  passage,  and  the  effect  ^ 


s.  24  of  the  Act  of  1871  is  that  no  trespass 
is  committed.  Further,  under  s.  150  of  the 
Public  Health  Act,  1875,  the  owners  or 
occupiers  of  the  premifles  a4}oining  this 
passage  might  have  been  required  to  pro- 
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ide  proper  means  for  lighting  the  pas- 
8&^y  and  they  cannot  object  to  the  lamp 
being  lighted  at  the  instance  of  the  ap- 
pellant. There  are  many  such  places  in 
the  city  of  Liverpool,  and  it  is  desirable 
that  they  should  be  properly  lighted  in  the 
interest  of  safety  ana  of  morality. 

Macmorran,  K.C.,  and  A,  H,  Maxwell^ 
for  the  respondents,  were  not  called  upon. 

Alverstonb,    L.C.J.— I   desire    to  say 
nothing   in  any  way  to  limit  the  right^t, 

E)wers,  and  duties  of  the  corporation  of 
iverpool  in  securing  that  this  place  shall 
be  better  lighted.  But  I  am  clearly  of 
opinion  that  the  corporation  have  mis- 
taken their  remedy.  In  this  case  they 
have  elected  to  summon  the  Liverpool 
United  Gkis  Light  Company  under  «.  36  of 
the  Qasworks  Clauses  Act,  1871,  for  neglect- 
ing to  supply  gas  to  a  public  lamp.  I  wish 
to  leave  open  for  future  consideration  the 
point  which  my  brother  Phillimobe  has 
raised,  namely,  as  to  whether  there  can  be 
neglect  to  supply  gas  to  this  public  lamp 
until  the  proper  steps  have  been  taken  to 
get  a  communication  pipe  put  down  from 
the  main  to  the  lamp.  On  that  question  I 
think  there  may  be  a  ^ood  deal  to  be 
said,  but  I  assume  that  it  is  answered  in 
favour  of  the  appellant.  The  point  which 
arises  in  this  case  is  that  the  owners  of 
property  "  not  dedicated  to  public  use,"  who 
undoubtedly  possess  certain  rights,  objected 
to  the  officials  of  the  gas  company  breaking 
up  their  private  property,  by  reason  of 
8.  7  of  the  Gasworks  Clauses  Act,  1847, 
which  provides  that  "nothing  herein  shall 
authorise  or  empower  the  undertakers  to 
lay  down  or  place  any  pipe  or  other  works 
into,  through,  or  against  any  building,  or 
in  any  land,  not  dedicated  to  public  use. 
without  the  consent  of  the  owners  ana 
occupiers  thereof.  .  .  ."  They  undoubtedly 
had  a  right  to  raise  that  objection,  and  could 
probably  prevent  the  work  being  carried 
out.  Mr.  Asquith  contends  that  this  objec- 
tion is  removed  by  a  statutory  duty  and 
power  of  the  corporation  to  light  the  public 
lamp,  and  to  li|ght  it  in  this  place.  Aissum- 
ing  also  in  his  favour  that  it  is  a  place 
where  the  lamp  can  be  lighted  compulsorily, 
all  I  desire  to  say  is  that,  if  so,  the  cor- 
poration have  not  pursued  their  right 
remedy.  Whether  they  can  proceed  under 
s.  150  of  the  Public  Health  Act,  1875, 
mproy  and  having  proceeded  under  that 
section,  could  lay  a  pipe  through  this 
private  passage,  or  whether  the  owners  may 
nave  power  to  demand  terms  as  to  that, 
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I  express  no  opinion.  But  in  this  case  the 
corporation  have  done  nothing  more  than 
to  odl  upon  the  gas  company  to  lay  a  pipe 
from  their  main  on  to  private  property,  and 
the  only  statutory  power  enabling  them  to 
effectually  light  this  passage  is  bv  proceed- 
ing under  s.  150  of  the  Public  Health  Act, 
1875.  It  would  be  jumping  over  a  great 
many  stiles  to  contend  that  the  corporation 
could  sue  in  form  against  the  gas  company 
and  summon  them  for  a  penalty  for  not 
supplying  gas,  when  they  have  said  they 
cannot  supply  gas  at  present  to  the  lamp 
because  they  have  no  right  to  lay  down  this 
pipe  in  private  property.  I  am  clearly  of 
opinion  tnat  the  substantial  point  taken  by 
the  learned  magistrate  is  nght.  I  agree 
with  Mr.  Asquith  that  perhaps  the  mere 
form  in  which  he  has  expressed  it  does  not 
express  it  in  the  way  we  should  have  done  ; 
but  I  think  the  learned  magistrate  was 
perfectly  right  in  holding  that  there  was  no 
offence  of  which  he  could  convict  the 
respondent  gas  company. 

Kennedy,  J.— I  entirely  agree. 

Philumore,  J.— I  also  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  F.  Venn  & 
Co.,  for  Pickmere,  town  clerk,  Liverpool. 

Solicitors  for  the  respondents:  Eyre, 
Dowling  &  Co.,  for  Garnett,  Tarbet  &  Co., 
Liverpool. 
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Jw/y  12,  13,  1904. 

(Before  Alverstone,  L.C. J.,  Kennedy  and 
Phillimore,  JJ.) 

Morris  v,  Beal. 

Factory  Acts— Underground  bakehouse — 
**  Let  as  a  bakenouse  "—Owner  and 
occupier — Covenant  by  occupier  to  pay 
"outgoings"  —  Structural  alterations 
required  by  district  council— Expenses 
of— Power  of  apportionment  between 
owner  and  occupier  by  court  of  sum- 
mary jurisdiction— Factory  and  Work- 
shop Act,  1901  (1  Edw.  7,  c.  22), 
s.  101  (8). 

By  8,  101  (2)  of  the  Factory  and  Workshop 
Act,  1901,  subject  to  the  foregoing  frro- 
visions,  101  {\)-~after  Janwary  \st. 
1904,  an  wndergrownd  bakehoibee  shall 
not  be  used  unless  certified  by  the 
district  council  to  he  suitable  for  that 
purpose,  and  by  s.  101  (8)  where  any 
place  has  been  let  as  a  bakehouse,  and 
the  certificate  required  by  the  section 
cannot  be  obtained  unless  structural 
alterations  are  made,  and  the  occujner 
alleges  that  the  whole  or  part  of  the 
expenses  of  the  alterations  ought  to  be 
borne  by  the  owner,  a  cowrt  of  summary 
jurisdiction  may  make  such  order  con- 
cerning the  eocpenses  or  their  apportion- 
ment as  appears  to  be  just  and  equitable 
under  the  circumstances  of  the  case, 
regard  being  had  to  the  terms  of  any 
contract  between  the  parties. 

By  a  lease  Tnade  in  1899,  between  the  owner 
and  occupier  of  an  undergrowid  bake- 
house, the  occupier  covenanted  to  pay 
"  outgoings  of  every  description,  parlia- 
mentary, parochial  or  otherwise  payable 
either  by  the  landlord  or  tenant  in 
respect  of  the  said  rrremises  {except 
Landlords  Property  Tax)" 

Held,  that  the  covenant  covered  the  expenses 
of  structural  alterations  referred  to  in 
«.  101  (8),  and  that  therefore  a  cowrt 
of  summary  jurisdiction  had  no 
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power  to  apportion  sv/ch  expenses 
between  the  owner  a/nd  occupier  under 
the  sub-section, 

Goldstein  v.  Hollingsworth,  [1904]  2  K,  B. 
578 ;  68  J.  P.  9S3,follo7Ped, 

Case  stated  by  a  metropolitan  police  court 
magistrate. 

At  the  court  of  summary  jurisdiction 
sitting  at  the  Marylebone  Police  Court,  an 
information  was  preferred  by  Walter  Moore 
Beal  (hereinafter  called  the  respondent^ 
under  the  Statute  1  Edw.  7,  c.  22,  against 
Frances  Morris  (hereinafter  called  the 
appellant),  alleging  that  the  appellant  was 
the  owner  of  the  premises  No.  168,  Cam- 
bridge Road,  Kilburn,  a  place  let  as  a  bake- 
house, and  for  which  a  certificate  reouired 
by  s.  101,  cl.  8,  of  the  Factory  and  Workshop 
Act,  1901,  could  not  be  obtained  unless 
structural  alterations  were  made,  and 
alleging  that  the  w*hole  expenses  of  the 
alterations  ought  to  be  borne  by  the  appel- 
lant, which  information  was  heard  by  the 
said  magistrate  on  February  4th  and  March 
10th,  1904,  when  he,  as  the  said  court  of 
summary  jurisdiction,  made  an  order  that 
the  appellant  should  pay  to  the  respondent 
£70  in  respect  of  the  said  expenses,  and 
twenty  guineas  costs. 

Upon  the  hearing  of  the  said  information 
the  toUowing  facts  were  proved  : 

That  the  aforesaid  premises,  No.  168, 
Cambridge  Road,  Kilburn,  were  demised  by 
one  GJeorge  Humphrey  Morris  to  one 
(jteorge  -A^hby,  by  an  indenture  dated 
April  17th,  1886,  for  a  term  of  twenty-one 
years,  from  December  25th,  1885,  upon  the 
terms  in  the  said  indenture  contained. 

That  the  said  premises  were  by  an  inden- 
ture dated  March  24th,  1899,  assigned  by 
the  said  Qeorge  Ashbv  to  the  respondent 
for  the  then  unexpired  residue  of  the  said 
term. 

That  the  said  premises  were  demised  by 
the  said  George  Humphrey  Morris  to  the 
respondent  by  an  indenture  dated  July  25th9 
1899,  for  a  term  of  twenty-one  years,  from 
June  24th,  1899,  upon  the  terms  in  such 
indenture  contained. 

That  for  upwards  of  sixteen  years  next 
before  the  date  of  the  said  information  an 
underground  bakehouse  existed  and  was 
used  upon  the  said  premises. 

That  the  certificate  required  by  s.  101  of 
the  Factory  and  Workshop  Act,  1901,  could 
not  be  obtained  in  respect  of  the  said  bake- 
house unless  the  work  included  in  the 
under-mentioned    builder's     account   was 
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carried  out  upon  the  said  premises.  The 
said  account  is  an  account  of  one  C.  Sim- 
mons against  the  respondent,  dated  January 
1st,  1904,  for  a  sum  of  £133  17».  Qd. 

That  the  work  included  in  the  said 
account  was  carried  out  upon  the  said 
premises,  and  that  the  amount  of  the  said 
account  was  paid  by  the  respondent. 

On  the  part  of  tne  appellant  it  was  con- 
tended that  it  must  oe  found  that  the 
premises  were  let  as  a  bakehouse  and  that 
tor  the  purpose  of  ascertaining  whether  the 
said  premises  were  so  let  the  magistrate 
ought  only  to  have  regard  to  the  terms  of 
the  current  lease  thereof,  being  the  said 
indenture,  dated  July  25th,  1899,  and  it  was 
objected  on  the  api)ellant's  behalf  that  the 
said  indentures  dated  respectively  April 
17th.  1886,  and  March  24th,  1899,  and  the 
parol  testimony  of  the  respondent  that  for 
a  period  of  sixteen  years  next  before  the 
date  of  the  information  an  underground 
bakehouse  existed  and  was  used  upon  the 
said  premises  were  not  admissible  in  evi- 
dence. On  the  part  of  the  respondent  it 
was  contended  to  the  contrary.  The  magis- 
trate overruled  the  said  objection  and 
received  in  evidence  the  said  two  last- 
mentioned  documents  and  the  said  parol 
testimony,  and  found  as  a  fact  that  the 
premises  were  during  the  whole  of  the 
said  period  and  still  are  used  as  a  bake- 
house. 

On  the  part  of  the  appellant  it  was  con- 
tended that  on  the  true  construction  of  the 
said  indenture  dated  July  25th,  1899,  the 
said  premises  had  not  been  let  as  a  bake- 
house, and  that  unless  so  let  the  magistrate 
had  no  jurisdiction  to  make  anv  order 
under  s.  101  (8)  of  the  Factory  and  Work- 
shop Act,  1901. 

On  the  part  of  the  appellant  it  was  con- 
tended that  by  the  covenants  on  the  respon- 
dent's part  contained  in  the  said  indenture 
dated  July  25th,  1899,  he  became  and  was 
liable  to  pay  and  bear  all  such  expenses  as 
are  in  the  information  referred  to,  and  that 
regard  being  had  to  the  terms  of  the  said 
covenants  it  was  not  just  and  equitable 
under  the  circumstances  of  the  case  that  an 
order  should  be  made  for  payment  of  any 
part  of  such  expenses  by  tne  appellant  on 
whose  behalf  my  attention  was  called  to  the 
under-mentioned  reported  cases:  Thomp- 
son V.  Lapw&rth  (1868),  L.  R.  3  C.  P.  149  ; 
Aldridge  v.  Feme  (1886),  17  Q.  B.  D. 
212 ;  Crosse  v.  Baw  (1874),  L.  R.  9  Ex.  209. 
On  the  part  of  the  respondent  it  was  con- 
tended, and  the  magistrate  was  of  opinion, 
that  the  said  covenants  did  not  impose  on 
the  respondent  the  obligation  to  pay  the 
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said  expenses,  and  that  it  was  just  and 
equitable  to  make  the  order  made  by  him  as 
above-stated. 

The  question  upon  which  the  opinion  of 
the  court  was  desired  ^'as  whether  the  said 
justice,  being  such  court  of  summary  juris- 
diction as  aforesaid,  upon  the  above 
statement  of  facts^^  came  to  a  correct  deter- 
mination and  decision  in  point  of  law,  and, 
if  not,  what  should  be  done  in  the  premises. 

By  the  lease  of  July  25th,  1899,  the  res- 
pondent, therein  described  as  a  baker, 
covenanted  that  "  the  tenant  will  also 
during  the  said  term  pay  the  sewers  rate  and 
all  existing  and  future  taxes  rates  assess- 
ments and  outgoings  of  ever^  description 
whether  parliamentary  parochial  or  other- 
wise for  the  time  being  payable  either  by 
the  landlord  or  tenant  in  respect  of  the 
said  premises  (except  Landloras'  Property 
Tax)  .  .  ."  [then  followed  a  covenant  to 
repair]  ..."  And  aleo  will  not  erect  or 
build  or  suffer  to  be  erected  or  built  any 
additional  erection  or  building  whatever  on 
the  said  piece  of  ^und  or  any  part  thereof 
nor  make  any  addition  to  the  said  messuage 
and  buildings  or  an^r  alteration  in  the  eleva- 
tion of  the  same  either  in  front  or  rear. 
He  further  covenanted  "to  keep  and  u 
the  said  messuage  and  premises  as  a  dwell- 
ing-house and  shop  only,"  and  also  that  he 
"  will  not  without  the  previous  written  con- 
sent of  the  lessor  carry  on  or  permit  to  be 
carried  on  upon  the  said  premises  any  trade 
or  business  other  than  that  of  a  bread  and 
biscuit  baker  and  confectioner." 

By  8.  101  of  the  Factory  and  Workshop 
Act,  1901  :  (1)  "An  underground  bakehouse 
shall  not  be  used  as  a  bakehouse  unless  it 
was  so  used  at  the  parsing  of  this  Act. 
(2)  Subject  to  the  foregoing  provision,  after 
the  first  day  of  January,  one  thousand 
nine  hundred  and  four,  an  underground 
bakehouse  shall  not  be  used  unless  certified 
by  the  district  council  to  be  suitable  for 
that  purpose.  ...  (8)  Where  anv  place 
has  been  let  as  a  bakehouse,  and  tne  cer- 
tificate required  by  this  section  cannot 
be  obtained  unless  structural  alterations 
are  made,  and  the  occupier  alleges  that  the 
whole  or  part  of  the  expenses  of  the  altera- 
tions ougnt  to  be  borne  by  the  owner,  he 
may  by  complaint  apply  to  a  court  of  sum- 
mary jurisdiction,  ana  that  court  may  make 
such  order  concerning  the  expenses  or  their 
apportionment  as  appears  to  the  court  to  be 
just  and  equitable,  under  the  circumstances 
of  the  case,  regard  being  had  to  the  terms  of 
any  contract  between  the  parties  ;  or  in  the 
alternative  the  court  may,  at  the  request  of 
the  occupier,  determine  the  lease." 
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Barnard  LaUey^  for  the  appellant.— The 
learned  magistrate  ought  not  to  have 
apportioned  these  expenses  under  aub-s.  (8) 
of  8.  101  of  the  Factory  and  Workshop  Act, 
1901,  for  he  has  not  found  that  these 
premises  were  "  let'as  a  bakehouse,"  in  which 
case  only  the  powers  under  sub-s.  (8)  arise  : 
he  has  found  that  for  sixteen  years  the 
premises  had  been  "  used  as  a  bakehouse." 
That  finding  is  immaterial,  because  the  lease 
under  which  the  premises  are  held  must  be 
examined  to  see  whether  the  premises  were 
let  in  such  a  way  that  they  could  only  be 
used  as  a  bakenouse.  But  there  is  a 
covenant  in  the  lease  of  July  25th,  1899,  by 
which  the  tenant  undertakes  not  to  carry 
on  any^  other  business  than  that  of  a  bread 
and  biscuit  baker  and  confectioner  without 
the  previous  written  consent  of  the  land- 
lord. With  this  consent  he  can  carry  on 
another  business,  and  the  premises  there- 
fore are  not  "let  as  a  bakehouse."  On  an 
application  by  the  landlord  of  these  same 
premises  in  Chancery  proceedings  under  the 
covenantB  of  his  lease  for  an  injunction  to 
restrain  the  tenant  from  carrying  out 
certain  alterations  required  by  the  sanitary 
authority  in  respect  of  these  premises— 
not  the  structural  alterations  in  ques- 
tion in  this  case  —  Fakwell,  J.,  was 
of  opinion  that  these  premises  were  not 
"  let  as  a  bakehouse,"  and  granted  the  in- 
junction. He  could  not  have  granted  the 
injunction  if  they  had  been  "  let  as  a  bake- 
house," for  such  an  order  would  have  been 
in  derogation  of  the  landlord's  grant.  His 
decision  is  unreported.  Further  the 
learned  magistrate  ought  not  to  have 
admitted  in  evidence  the  leases  prior  to  tliat 
of  July  26th,  1899,— the  current  lease— or  the 
parol  testimony  that  for  sixteen  years  the 
premises  had  been  used  as  an  underground 
bakehouseL  but  ought  to  have  had  regard 
only  to  the  lease  of  July  25th,  1899,  to 
see  whether  the  premises  at  the  time  of  the 
information  were  let  as  a  bakehouse.  The 
learned  magistrate  decided  that  the  coven- 
ants in  the  lease  "did  not  impose  on  the 
respondent  the  obligation  to  pay  the  said 
expenses  and  that  it  was  just  and  equitable 
to  make  the  order  "  of  apportionment.  He 
therefore  decided  that  sucn  expenses  are  not 
within  the  covenant  to  pay  "  outgoings,"  and 
then  apportioned  the  expenses  between 
landlord  and  tenant  But  these  expenses 
have  been  held  to  be  within  such  a  coven- 
ant in  Goldstein  v.  Hollingsworth^  [1904]  2 
K.  B.  578  ;  68  J.  P.  383 ;  following  the  decision 
in  Foulsier  v.  Arding,  [1902]  1  K.  B.  700.  In 
Goldstein  v.  Hollingsworth^  suprOj  the  court 
decided  that  these  expenses  were  within 
530 
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such  a  covenant,  and  the  magistrate  had 
said  that  if  the  covenant  covered  these 
expenses,  he  would  not  apportion,  and  the 
court  upheld  his  decision.  My  contention 
is  that  if  the  covenant  covers  these  expenses, 
the  learned  magistrate  cannot  apportion 
under  the  sub-section.  For  in  the  face  of  a 
covenant  by  the  tenant  to  pay  such 
expenses,  it  cannot  be  just  and  equitable 
that  the  landlord  should  pay  any  portion  of 
them.  In  Monk  v.  Arnold,  [1902J  1  K.  B. 
761,  the  court  was  of  opinion  that  even  if  a 
covenant  covered  an  expense  incurred  in 
complying  with  the  requirements  of  the  sani- 
tary authority  under  s.  7  of  the  Factory  and 
Workshop  Act,  1891,  a  county  court  judge 
had  jurisdiction  to  apportion  the  expenses 
between  the  parties  as  might  seem  just  and 
equitable  to  him.  But  that  case  was 
decided  on  the  ground  that  the  covenant  to 
pay  "outgoings"  did  not  cover  such  an 
expense.  The  decision  of  the  Court  of 
Appeal  in  FoiUger  v.  Arding,  supra,  has 
overruled  that  in  Monk  v.  Arnold,  suproj 
and  the  opinion  expressed  in  that  case  is 
also  wrong.  The  power  given  in  sub-s.  (8) 
of  s.  101  to  determine  the  Tease  implies  that 
the  terms  of  the  lease  must  not  be  altered 
by  a  magistrate  exercising  his  powers  under 
the  sub-section,  for  in  a  case  of  hardship  the 
court  of  summary  jurisdiction  can  determine 
the  lease. 

Danckwerts,  K.C.,  and  Arthur  Hutton  lot 
the  respondent. — It  cannot  be  said  these 
premises  were  not  let  as  a  "bakehouse." 
The  current  lease  was  granted  in  1899, 
and  therefore  it  is  not  so  expressed  in  the 
instrument,  as  the  Factory  and  Work- 
shop Act,  1901,  was  passed  two  years  later. 
[The  learned  counsel  then  referred  to  the 
"parcels"  and  the  covenants  above  set 
forth,  especially  that  not  to  carry  on  a 
trade  or  business  other  than  that  of  a  bread 
and  biscuit  baker  and  confectioner  without 
the  previous  written  consent  of  the  lessor.] 
The  fixtures  incl  ude  a  brick-built  oven.  The 
learned  magistrate  has  expressly  found  that 
these  premises  had  been  for  sixteen  years, 
and  then  were,  used  as  a  bakehouse.  It  is 
plain,  therefore,  that  these  premises  were 
let  as  a  bakehouse  in  the  sense  that  it  was 
contemplated  by  the  parties  that  they 
should  DO  used  as  a  bakehouse.  There  is 
nothing  in  the  Act  which  says  that  there 
must  be  a  provision  in  the  lease  that  they 
roust  never  oe  used  for  any  other  business. 
The  premises  then  being  let  as  a  bakehouse, 
the  learned  magistrate  had  jurisdiction  to 
apportion  these  expenses  under  sub-s.  (8). 
Tne  covenant  to  pay  "  outffoin^  "  does  not 
include  these   expenses.    In   Valpy  v.  SU 
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Leonards  Wharf  Co  (1903),  67  J.  P.  402, 
Farwell,  J.,  following  a  passage  in  the 
judgment  of  Collins,  M.R,  in  Foulger  v. 
Araing^  mpray  laid  down  the  principle 
that  a  covenant  to  pay  "  outgoings  "  would 
not  include  works  of  such  a  character  that 
it  could  not  have  been  within  the  reason- 
able contemplation  of  the  parties  that  the 
tenant  should  pay  for  them.  That  prin- 
ciple applies  here,  as  the  lease  of  Jul^r  25th, 
1899,  was  executed  before  the  passing  of 
the  Factory  and  Workshop  Act,  1901,  and 
these  "structural "alterations  required  under 
8.  101  of  that  Act  could  not  have  been 
within  the  reasonable  contemplation  of  the 
parties  when  the  lease  was  made.  Even  if 
these  expenses  for  structural  alterations  do 
come  within  the  terms  of  the  covenant,  the 
learned  magistrate  had  power,  under  s.  101, 
to  apportion  the  expenses  between  land- 
lord and  tenant,  having  regard  to  the 
covenant.  And  this  is  >vhat  he  has  done. 
The  words  of  the  section  are  :  "  And  that 
court  may  make  such  order  concerning  the 
expenses  or  their  apportionment  as  appears 
to  the  court  to  be  just  and  equitable,  under 
the  circumstances  of  the  case,  regard  being 
had  to  the  terms  of  any  contract  between 
the  parties."  The  court  is  now  familiar 
with  the  legislation  of  the  last  quarter  of  a 
century,  giving  power  to  overrule  con- 
tracts. In  MonK  V.  Arnold^  supra,  this 
court  considered  that  whatever  might  be 
the  legal  effect  of  the  covenant  of  the 
occupier,  a  county  court  judge  could  appor- 
tion expenses  between  the  owner  and 
occupier  under  s.  7  of  the  Factory  and  Work- 
shop Act,  1891,  which  provides :  "...  If 
the  owner  alleges  that  the  occupier  of  the 
factory  ought  to  bear  or  contribute  to  the 
expenses  of  complying  with  the  require- 
ment, he  may  apply  to  the  county  court 
having  jurisdiction  where  the  factory  is 
situate,  and  thereupon  the  county  court, 
after  hearing  the  occupier,  may  make  such 
order  as  appears  to  the  court  just  and 
equitable  under  all  the  circumstances  of 
the  case."  Alverstone, L.C.J., said  :  "  He" 
(the  county  court  judge)  "is  bound,  I  think, 
to  take  into  consideration  the  contract 
between  the  parties,  but  unless  its  terms  are 
such  as  to  make  it  unjust  and  inequitable 
that  he  should  divide  the  amount  between 
them,  I  think  he  has  jurisdiction  to  do  so." 
Darling,  J.,  said  :  "  The  Legislature  were 
engaged  m  remedial  legislation,  and  they 
seem  to  have  thought  that  in  such  a  case 
the  county  court  judge  ought  to  have  luris- 
diction  to  do  something  more  than  make  an 
order  which  would  be  according  to  the  strict 
legal  rights  of   the  parties,  but   that   he 


68  J.  P.  541 

should  have  regard  in  any  order  he  might 
make  to  the  whole  justice  and  equity  of 
the  case."  Channell,  J.,  expressed  the 
same  opinion.  [The  learned  counsel  quoted 
at  length  from  the  judgments.]  Goldstein  v. 
Hollingsworth^  supra,  did  not  decide  that 
where  the  expenses  are  covered  by  the 
covenant  a  court  of  summary  jurisdiction 
cannot  apportion,  but  merely  that  such  a 
court  might  in  the  exercise  of  ite  discretion 
still  leave  the  tenant  to  his  burden  under 
the  covenant,  and  the  case  is  not  a 
decision  contrary  to  the  opinion  expressed 
in  Mcmk  v.  Arnold,  supra.  Goldstein  v. 
Hollingsworth,  supra,  decided  that  the 
covenant  in  that  case  covered  the  ex- 
penses of  such  structural  alterations.  But 
in  that  case  the  instrument  determining 
the  rights  of  the  parties  was  drawn  up 
subsequently  to  the  passing  of  the  Factory 
and  Workshop  Act,  1901,  and  to  the  de- 
cision of  the  Court  of  Appeal  in  Fovlger  v. 
Arding,  supra.  The  covenant  was  made 
having  regard  to  the  Act,  and  the  decision 
in  Fmdger  v.  Arding,  suvra,  and  that  is  the 
basis  of  your  lordship's  aecisiGn  in  the  case. 
See  L.  R..  p.  681,  where  Alverstone, 
L.C.J.,  said  :  "  and  this  covenant,  it  must 
be  remembered,  was  entered  into  subse- 
quently to  the  passing  of  the  Factory  and 
Workshop  Act,  1901,  and  subsequently  also 
to  the  decisions  of  Foutger  v.  Arding  and 
Monk  V.  Arnold J^  But  in  this  case  the  lease 
of  July  6th,  1899.  was  made  before  the  Act 
was  passed  ana  before  the  decision  of 
Fovlger  v.  Arding,  sunra,  and  the  appor- 
tionment, having  regara  to  the  terms  of  the 
lease  under  the  circumstances  of  the  case, 
especially  the  landlord's  permanent  benefit 
to  his  reversion,  was  just  and  equitable  and 
within  the  powers  of  the  learned  magis- 
trate. The  power  to  determine  the  lease 
under  sub-s.  (8)  has  no  bearing  on  the 
case. 

Barnard  Lailey  was  not  called  on  to 
reply. 

Alverstone,  L.C.  J.— The  real  point  in  this 
case  is  whether  or  not  it  can  be  dustinguished 
from  that  of  Goldstein  v.  Hollingsworth^ 
[1904]  2  K.  B.  578 ;  68  J.  P.  383.  With 
regard  to  that  case,  I  am  anxious  to  point 
out,  in  explanation,  that  although  in  my 
judgment  I  did  say  that  the  lease  in  that 
case  was  granted  after  the  passing  of  the 
Factory  and  Workshop  Act,  1901,  and  also 
after  the  decision  of  the  Court  of  Appeal  in 
Foidger  v.  Arding,  [1902]  1  K.  B.  700,  yet  I 
did  not  say,  nor  was  any  language  used  in- 
tended  to  bear  the  meaning,  that  that  was 
the  ground  on  which  I  construed  the  cove*^ 
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nant  in  the  case.  My  ground  for  con- 
struing the  covenant  in  the  case  of 
Goldstein  v.  Hollingswortk,  supra,  was 
based  on  the  constniction  put  by  the  Court 
of  Appeal  in  Foidger  v.  Arding,  supra,  on  a 
similar  covenant.  The  question,  then,  is 
whether  the  decision  in  Goldstein  v.  H61- 
lingsworth,  supra,  covers  this  case.  I  agree 
witQ  the  contention  of  Mr.  Dancktiirts 
that  the  premises  in  the  lease  of  Julj  25th, 
1899,  were  let  as  a  bakehouse.  I  think  the 
premises  were  demised  as  an  underground 
bakehouse,  and  by  the  terms  of  the  lease 
the  tenant  was  bound  to  keep  them  as 
such.  Therefore^  on  Mr.  Lailey^s  point, 
that  these  premises  were  not  "  let  as  a 
bakehouse,''  I  am  against  him.  I  do  not 
think  the  decision  of  Farwell,  J.,  in 
Valpy  V.  St  Leonards  Wharf  Co,  (1903), 
67  J.  P.  402,  in  any  way  supports  the  re- 
spondent's contention  in  this  case,  for  the 
state  of  facts  there  were  very  different 
from  those  before  the  magistrate  here.  So 
that  brings  us  back  to  the  question  whether 
there  are  sufficient  grounds  for  distinguish- 
ing this  case  from  that  of  Goldstein  v.  Hol- 
lingsworth,  supra.  In  that  case  the  learned 
magistrate  said  that  if  the  covenant  there 
did  apply,  if  it  covered  these  expenses,  he 
would  not  apportion  the  expenses  between 
landlord  and  tenant.  On  appeal  to  this 
court  we  held  that  the  covenant  did  apply, 
and  that  the  learned  magistrate  need  not 
apportion — ^affirming  his  decision.  In  the 
present  case  the  learned  magistrate  said 
that  he  was  of  opinion  "that  the  said 
covenants  did  not  impose  on  the  respon- 
dent "—the  tenant—"  the  obligation  to  pay 
the  said  expenses,  and  that  it  was  just  and 
equitable  that  tne  appellant"— the  land- 
lord —  should  pay  to  the  respondent  £70 
in  respect  of  tne  said  expenses  and  costs. 
I  understand  that  to  mean  that  the  cove- 
nant did  not  put  the  burden  of  this  expense 
upon  the  tenant,  as  the  word  "  outgoings  " 
did  not  cover  these  particular  expenses. 
Mr.  Danchwerts  contends  that  the  learned 
mi^gistrate  intended  to  hold  that  it  was 
unjust  and  inequitable  that  the  expenses 
should  be  paid  by  the  tenant  assuming  the 
covenant  m  the  lease  applied  to  these 
expenses.  I  do  not  thiuK  that  is  a  fair 
reading  of  what  the  learned  magistrate 
said.  Even  if  that  was  the  meaning  of  the 
learned  magistrate,  it  cannot  help  the 
respondent,  for  in  my  opinion  he  would 
have  no  jurisdiction  to  give  such  a  decision. 
In  my  opinion  the  principle  laid  down  in 
the  case  of  Goldstein  v.  Hollingsworth^ 
supra,  is  binding  on  us  in  this  case.  In 
that  case  my  bretnren  Wills  and  Kennedy 
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were  also  of  opinion  that  where  there 
is  in  a  lease  a  covenant  to  pay  "  outgoings" 
which  would  cover  these  expenses,  the 
question  as  to  whether  it  was  just  and 
eG[uitable  to  apportion  them  under  s.  101 
did  not  arise,  and  the  only  point  for  the 
magistrate's  consideration  is  whether  the 
expenses  fall  within  the  terms  of  the 
covenant,  and  when  it  is  found  that  they 
do,  there  is  no  question  as  to  apportion- 
ment Speaking  for  myself,  I  am  of  opinion 
that  a  strong  argument  in  support  of  this 
view  may  be  obtained  from  the  fact  that 
there  is  a  provision  in  s.  101  (8)  of  the 
Factory  and  Workshop  Act,  1901,  that  the 
court  may,  at  the  request  of  the  occupier, 
determine  the  lease.  That  seems  to  snow 
that  it  was  not  intended  that  a  magistrate 
should,  under  s.  101,  disregard  the  covenants 
of  the  lease  and  apportion  expenses  which 
the  tenant  has  undertaken  to  pay,  but  that 
in  a  case  of  hardship  the  lease  might  be 
determined.  The  natural  attempt  to  dis- 
tinguish this  case  from  that  of  Goldstein  v. 
Hollinffsworth,  supra,  fails,  for  there  is  no 
real  distinction  between  the  two  cases.  I 
think,  therefore^  we  are  bound  to  hold  that 
the  learned  magistrate  was  wrong  in  holding 
that  the  api)ellant — the  landlord — must 
bear  an  apportioned  part  of  these  expenses. 
The  appeal,  therefore,  will  be  allowed. 

Kennedy,  J. — I  am  of  the  same  opinion. 
Upon  the  question  whether  these  premises 
were  or  were  not  let  as  a  bakehouse  within 
the  meaning  of  the  sub-section,  I  desire  to 
express  no  settled  opinion,  as  none  is  neces- 
sary to  our  determination  of  this  case.  But 
I  think  it  would  not  be  an  unfair  construc- 
tion to  put  upon  sub-s.  (8)  of  s.  101  of  the 
Factory  and  Workshop  Act,  1901,  that  the 
premises  "  let  as  a  bakehouse  "  must  be  let 
in  such  a  way  that  the  premises  cannot  be 
used  for  any  other  purpose  than  that  of 
a  bakehouse.  For  in  that  case  it  would  be 
a  hardship  that  the  tenant  should  be  com- 
pelled to  either  pay  for  the  whole  of  the 
requirements  of  the  district  council  or 
abandon  the  use  of  the  premises  altogether. 
Here  the  premises  were  "  let  as  a  bake- 
house "  in  many  senses  of  the  word,  but  not 
solely  so.  because  by  the  "  previous  written 
consent '  of  the  landlord  the  tenant  might 
carry  on  in  these  premises  other  trades. 
On  the  other  point  I  am  clearly  of  opinion 
that  we  cannot  come  to  a  decision  different 
from  that  at  which  we  arrived  in  Gtdd- 
stein  V.  Hollingsworth,  supra,  and  I  am 
not  the  less  satisfied  with  our  decision  in 
that  case  after  hearing  the  arguments  ad- 
dressed to  us.     In  the  present  case  the 
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learned  magistrate  has  stated :  "  I  was  of 
opinion  that  the  said  covenants  did  not 
impose  on  the  respondent  the  obligation  to 
pay  the  said  expenses,  and  that  it  was  just 
and  equitable  to  make  the  order"  of  appor- 
tionment. The  learned  magistrate,  tnere- 
fore,  has  found  that  the  covenant  to  pay 
*'  outgoings  "  did  not  include  these  expenses, 
and  he  made  an  apportionment  of  the  ex- 

Eenses  on  the  landlord.    For  the  reasons  I 
ave  given  I  think  he  was  wrong,  and  that 
the  appeal  must  be  allowed. 

Philumore,  J.— I  am  entirely  of  the 
same  opinion,  and  have  only  four  observa- 
tions to  offer.  In  the  first  place,  I  refrain 
from  entertaining  or  expressing  any  doubt 
whatever  as  to  the  correctness  of  the  de- 
cision in  OcldsUin  v.  Ilollingstoortk,  supra. 
Then  I  am  very  unwilling  to  admit  of  fine 
distinctions  so  as  to  vary  the  effect  of  this 
covenant  in  dealing  with  slight  differences 
in  the  language.  This  covenant  has  often 
led  to  fruitless  litigation  and  hardship,  and 
the  proper  course  is  that  the  court  should 
lay  down  a  broad  principle  of  construction 
and  adhere  to  it.  Then  I  concur  with 
my  brother  Kennedy  in  reserving  the 
question  whether  these  premises  were  "  let 
as  a  bakehouse  **  within  the  meaning  of  the 
sub-section.  And,  lastl}^,  speaking  for 
myselfj  when  a  magistrate  is  called  upon  to 
apportion  under  sub-s.  (8)  of  s.  101  of  the 
Factory  and  Workshop  Act,  1901,  he  must 
find  definitely,  not  that  the  premises  have 
been  used  as  a  bakehouse,  out  that  they 
have  been  "  let  as  a  bakehouse."  This  case 
contains  no  such  finding. 

Appeal  allowed.    Order  rescinded. 

Solicitor  for  the  appellant :  G.  B.  Crook. 
Solicitors  for  the  respondent :  Young  & 
Sons. 
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(Before  Alverstone,  L.C.J.,  Kennedy  and 
Phillimore,  JJ.) 

July  13,  1904. 

Bertie  v.  Walthamstow  Overseers. 

Poor  rate  —  Beneficial  occupation  —  Care- 
taker or  servant. 

The  appellantwas  rated  to  a  poor  and  general 
district  rate  as  the  occupier  of  a  house 
of  which  he  toas  also  the  owner.  The 
appellant  vhis  also  the  owner  of  fifty  or 
sixty  houses  he  was  building  or  had  built 
in  the  vicinity,  Z.,  a  building  foreman 
in  the  service  of  the  appellant  at  a  wage 
of  £2  15«.  per  week,  inhabited  the  said 
hrmse  with  the  exception  of  one  bed- 
room^ which  he  coula  have  used  had  he 
wished.  All  the  furniture  in  the  house 
was  L.%  who  paid  no  rent  and  remained 
9ul>ject  to  removal  to  any  other  of  the 
appellant's  said  houses  at  twenty-four 
hmr^  notice,  L^s  duty  wa%  to  super- 
vise the  workmen  building^  to  answer 
inquiries^  and  generally  to  look  after 
the  appellants  property.  During  L*s 
residence  constant  efforts  were  made  to 
sell  or  let  the  premises.  On  a  summons 
for  a  distress  warrant  for  the  poor  rate, 
and  for  an  order  for  payment  of  the 
general  district  rate,  the  justices  stated 
that  they  were  satisfied  that  £2  lbs.  ukis 
the  full  wage  of  a  building  foreman, 
and  they  held  that  the  appellant  occupied 
the  said  house  through  his  servant  L. 

On  a  COM  stated  the  court  refused  to  interfere 
with  thej^istice^  decision. 

Case  stated  by  justices  for  the  county  of 
Essex. 

On  a  summons  to  issue  a  distress  warrant 
to  enforce  payment  of  a  poor  rate,  and  for 
an  order  tor  the  payment  of  a  general 
district  rate,  the  following  facts  were  ad- 
mitted or  proved  before  the  court : 

A  rate  for  the  relief  of  the  poor  of  the 
parish  of  Walthamstow  was  duly  made  and 
allowed  on  October  24th,  1903,  and  a 
general  district  rate  for  the  urban  district 
of  Walthamstow  was  duly  made  and  allowed 
on  October  28th,  1903.  Both  the  said  rates 
were  duly  published,  and  payment  duly 
demanded,  and  all  requirements  necessary 
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to  the  validity  of  the  said  rates  were  duly 
observed. 

In  the  said  rates  the  appellant  was  rated 
as  the  occupier  of  a  house  and  ^rden 
known  as  No.  46,  Rectory  Road,  in  the 
said  parish  and  urban  district,  at  a  rateable 
value  of  £30  lOs.,  the  rates  amounting  to 
£4  6».  !yd.  and  £2  8«.  3hd.  respectively. 

The  said  premises,  No.  45,  Rectory  Road, 
comprised  a  seven -roomed  dwelling-house 
and  a  small  garden  or  yard  in  the  rear 
thereof. 

The  said  house  was  erected  by  the  appel- 
lant, who  is  the  owner  thereof  and  of  other 
houses  erected  by  him  in  the  said  road,  and 
the  road  adjoining  at  the  back  thereof.  He 
has  built  or  is  building  between  fifty  and 
sixty  houses  there.  A  clerk  in  his  employ 
is  constantly  about  his  premises  with  a  view 
of  disposing  of  his  property. 

Harry  Lee,  a  carpenter  by  trade,  was  in 
the  service  of  the  appellant  as  his  building 
foreman  at  a  salary  of  £2  I6s.  per  week, 
and  had  been  so  employed  for  about  the 
last  five  years.  Evidence  was  adduced 
before  the  court,  who  were  satisfied  that 
this  was  the  full  wage  of  a  foreman. 

The  said  Harry  Lee  resided  at  the  said 
premises.  No.  45,  Rectory  Road,  with  his 
wife  and  family  of  eight  children,  and  had 
so  lived  there  for  about  three  vears  last 
past.  The  said  Harry  Lee  and  his  family 
occupied  the  whole  of  the  said  premises 
with  the  exception  of  one  bedroom,  which, 
however,  he  was  at  liberty  to  use  if  he  had 
wished  to  do  so.  He  did  not  pay  and  never 
had  paid  rent  to  the  appjeliant  in  respect  of 
the  occupation  of  the  said  premises,  and  he 
remainea  there  subject  to  removal  by  the 
appellant  to  any  of  the  other  housas,  as 
they  became  built  and  finished,  on  twenty- 
four  hours'  notice.  Prior  to  this  period  the 
said  Harry  Lee  resided  and  lived  rent  free 
at  No.  9,  Rectory  Road,  a  dwelling-house 
then  belonging  to  the  appellant,  for  about 
twelve  months,  when  a  tenant  having  been 
found  he  left  at  about  a  week's  notice,  and 
afterwards  lived  at  No.  16,  Howard  Road, 
a  dwelling-house  in  a  road  next  to  Rectory 
Road  belonging  to  another  owner,  for 
about  nine  months,  but  in  pursuance  of  an 
arrangement  made  between  the  appellant 
and  the  said  other  owner  that  tne  said 
Harry  Lee  should  take  care  of  the  said 
No.  16,  Howard  Road,  until  such  time  as 
a  tenant  or  purchaser  was  found.  All  the 
furniture  on  the  said  premises  belonged  to 
the  said  Lee.  Nothing  therein  of  any  kind 
belonged  to  the  appellant. 

The  object  of  tne  arrangement  between 
the  appellant  and  the  said  Harry  Lee,  by 
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which  the  latter  resided  with  his  family  at 
45,  Rectorv  Road,  was  that  the  said  Harry 
Lee  might  look  after  the  ajipellant's  property, 
this  and  other  new  buildings  (dwelling- 
houses),  in  the  said  Rectory  Road.  The 
appellant  had  a  number  of  houses  for  sale, 
and  it  was  the  duty  of  the  said  Harry  Lee 
to  answer  at  any  time  inf^uiri&s  made  by 
[)ersons  respecting  them  with  a  view  to  the 
sale  of  the  said  nouses  for  the  appellant, 
and  when  necessary  or  expedient  to  refer 
such  persons  to  the  appeUant  at  his  private 
address.  The  said  Harry  Lee  also  .super- 
vised the  workmen  engaged  in  erecting  the 
houses  aforesaid  by  the  appellant,  and 
generally  looked  after  the  said  property. 

During  the  time  the  said  Harry  Lee 
occupied  the  said  premises.  No.  45,  Eiectory 
Roaa,  notices  were  placed  on  the  said 
premises,  announcing — "This  house  to  be 
sold   on  very  easy  terms   if   desired,  for 

Sirticulars  apply  within,''  and  the  s^id 
arry  Lee  was  liable  to  receive  from  the 
appellant  at  any  time  notice  to  quit  the 
said  premises.  Efforts  were  made  to  sell  or 
let  the  premises  without  avail. 

The  said  premises  were  occupied  as  above 
mentioned  at  the  time  of  making  and  during 
the  currency  of  the  said  rates.  The  said 
rates  were  duly  demanded  on  or  about 
November  24th,  1903,  but  the  appellant 
refused  to  pay  the  same. 

The  appellant  contended  that  there  was 
no  occupation  on  his  part,  and  that  he  was 
not  liable  to  be  and  ought  not  to  have  been 
rated. 

The  respondents  contended  that  the  ap- 
pellant was  the  occupier  of  the  said  premises 
through  his  servant,  Harry  Lee ;  that  he  had 
been  properly  rated  as  above  mentioned ; 
and    that   they    were  entitled  to    enforce 

Sayment  of  the  said  rates,  and  to  have  a 
istress  warrant  for  the  poor  rate  •  and  an 
order  for  payment  of  the  general  district 
rate  issued  for  that  purpose. 

The  following  cases  were  referred  to  (inter 
alia),  viz. :  Yates  v.  Chorlton-on-Medlock 
Union  (1883),  47  J.  P.  630 ;  Hicks  v. 
Dunstable  Overseers  (1883),  48  J.  P.  326: 
and  Walthnmstow  v.  Lee  (1903),  Local 
Government  Chronicle.  July  18th,  1903 ; 
North  Dublin  Union  v.  Scott  (1850),  1  Ir. 
Com.  L.  76 ;  and  Limerick  Union  v.  White 
(1852),  2  Ir.  Com.  L.  630. 

The  court  was  of  opinion,  and  in  so  far  as 
they  were  able  to  do  so,  found  as  a  fact— 

(a)  That  there  was  an  actual  occupation 
of  the  said  premisas,  No.  45,  Rectory  lioad. 

(b)  That  the  said  Harry  Lee  was  in  occu- 
pation of  the  said  premises.  No.  45,  Rectory 
Koad,  for  the  purpose  of  carrying  out  his 
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duties  as  servant  of  the  said  appellant,  and 
that  such  occupation  was  not  part  of  his 
remuneration. 

(c)  That  such  occu^^ation  was  that  of  the 
appellant  through  his  servant,  the  said 
Harry  Lee. 

The  court  therefore  issued  a  warrant  of 
distress  to  enforce  payment  of  the  said  poor 
rate  by  the  appellant,  and  an  order  for  the 
payment,  ana  in  default  of  payment  a 
distress  warrant  to  enforce  payment,  of  the 
said  general  district  rate  by  the  apfiellant. 

The  question  for  the  opinion  ol  the  court 
was,  Whether  the  justices  said  detenuination 
was  right  in  point  of  law  ? 

Herman  Cohen,  for  the  appellant. — The 
justices  here  have  found  that  the  appellant 
was  in  occupation  of  the  premises,  No.  45, 
Rectory  Road,  through  his  servant,  Harry 
Lee.  There  was  no  evidence  of  the  appel- 
lant's occupation  to  sup{)ort  such  a  finding. 
A  house  unoccupied  or  in  the  pos.se88ion  of  a 
carcta.ker  is  not  liable  to  be  rated  for  relief 
of  the  poor  (North  Dvhlin  Union  v.  Scott 
(1850),  I  Ir.  Com.  L.  76).  Premises  un- 
tenanted previous  to  and  at  the  time  of 
striking  ot  a  poor  rate,  though  held  by  the 
owner  for  the  purpose  of  letting  to  a  tenant, 
are  not  liable  to  be  rated  for  the  relief  of 
the  poor  {Limerick  Union  v.  White  (1852), 
1  Ir.  Com.  L.  630).  The  appellant  had  left 
no  furniture  upon  the  premises  as  in  Hoare^ 
Wilson  (k  Co,  v.  Assessment  Committee  of 
St  Olaves  Union,  Ryde's  Rating  Appeals 
(1886—1890),  p.  207.  It  is  the  common 
practice  not  to  attempt  to  rate  either  the 
owner  or  caretaker  oi  a  house  which  is  to 
let  in  this  way.  In  Hicks  v.  Dunstable 
Overseers  (1883),  48  J.  P.  326,  it  is  true  the 
owner  was  rated,  but  it  is  submitted  that 
in  that  case  sufficient  attention  was  not  paid 
to  the  fact  that  great  part  of  the  profitable 
use  made  of  the  premises  by  the  caretaker 
was  made  without  the  knowledge  of  the 
owner. 

Naldrett,  for  the  respondents,  was  not 
called  upon  to  argue. 

Alverstone,  L.C.J.  —  Mr.  Cohen  has 
attempted  to  show  that  the  man  who  occu- 
pied these  premises,  No.  45,  Rectory  Road, 
m  respect  ot  which  the  appellant  was  rated, 
was  nothing  moi*c  than  a  caretaker.  If  a 
man  is  a  mere  caretaker,  put  in  to  preserve 
and  guard  the  house  from  depredation— in 
a  word,  to  take  care  of  it— the  master  is  not 
liable  to  be  rated,  because  the  master  has  no 
beneficial  occupation.  The  question  in  this 
ca.se  was  whether  or  not  there  was  a  bene- 
ficial occupation  on  the  part  of  the  master. 
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The  justices  have  found  that  there  was  an 
actual  occupation  of  the  premises  in  ques- 
tion ;  that  Harry  Lee  was  in  occupation  of 
them  for  the  purpose  of  carrying  out  his 
duties  as  servant  of  the  said  appellant,  and 
that  such  occupation  was  not  part  of  his 
remuneration  ;  and  that  such  occupation  was 
that  of  the  appellant  through  his  servant, 
Hariy  Lee.  In  my  opinion,  there  was 
evidence  to  support  the  findings  of  the 
justices.  Upon  these  findings  there  was 
clearly  a  beneficial  occupation  on  the  part 
of  the  appellant.  The  appeal,  therefore, 
must  be  dismissed.  « 

Kennedy,  J. — I  am  of  the  same  opinion. 

Phillimoke,  J.— I  agree. 

Ajypeal  dismissed. 

Solicitor  for  the  appellant  :  Frank  H. 
Bertie. 

Solicitor  for  the  respondents  :  Frank 
Budd. 
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(Before  Alverstone,  L.C.J.,  Kennedy  and 
Phillimore,  JJ.). 

July  14,  1904. 

Rex  v.  Abrahams. 

Criminallaw—MerchantShipping— "Crimp- 
ing"—Foreign  ship  —  Arriving  withm 
territorial  jurisdiction  or  at  end  of 
voyage— Merchant  Seamen  (Payment  of 
Wages  and  Rating)  Act,  1880  (43  & 
44  Vict.  c.  16),  ss.  5,  6— Order  in  Coun- 
cil dated  October  25th,  1881-  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
as.  218,  219, 745. 

The  repealed  s,  6  of  the  Merchant  Seamen 
(Payment  of  Wages  and  Hating)  Act, 
1880,  and  s.  219  of  the  Merchant  Ship- 
ping Act,  1894,  which  took  the  jiiace  of 
s.  6,  both  enact  that  the  provtsio7is  as 
to  ^^ crimping"  resj^ctively  referred  to 
therein,  may  U  apjdied  by  Order  in 
Cmincil  under  the  circumstances  stated 
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in  the  tivo  sections  to  foreign  ships 
arriving  within  British  territorial 
jurisdiction^  and  the  change  of  lan- 
guage at  the  end  of  s,  219  does  not  limit 
the  application  of  such  an  Order  to 
ships  arriving  at  the  end  of  a  complete 
or  rotmd  voyage  for  which  articles  have 
been  signed. 

An  Order  in  Council  made  under  s,  6  of  the 
Act  of  1880,  and  by  s.  745  of  the  Act  of 
1894,  continued  in  force  as  if  it  had 
been  made  under  the  Act  of  1894, 
renders  the  provisions  against  "  crimp- 
ing" applicable  to  the  ships  of  the 
foreign  country  mentioned  in  the  Order 
arriving  toithin  British  territorial 
jurisdiction. 

Per  Phillimore,  J.,  **the  end  of  the  voy- 
age ^^  mentioned  in  the  section  means 
the  end  of  the  voyage  into  British  terri- 
torial jurisdiction. 

Case  stated  by  a  metropolitan  police 
magistrate. 

On  Tuesday,  December  22nd,  1903,  com- 
plaint was  nifiide  by  the  solicitor  to  the 
Board  of  Trade  (hereinafter  called  the  ap- 
pellant) on  behalf  of  that  Board  against 
Frank  Abrahams  (hereinafter  called  the  re- 
spondent), for  that  the  said  respiondent  at  the 
Regent's  Canal  Dock,  otherwise  known  as 
the  Limehouse  Basin,  not  then  being  in  his 
Majesty*s  service,  and  not  being  duly  autho- 
rised by  law  for  the  purpose,  unlawfully 
did  go  on  board  the  Norwegian  ship,  the 
"  Sognedalen,"  then  being  within  British 
territorial  jurisdiction  without  the  per- 
mission of  the  master  of  the  said  snip, 
contrary  to  the  form  of  the  Statute  m 
such  case  made  and  provided,  to  wit,  the 
Merchant  Shipping  Act,  1894,  ss.  218,  219, 
and  an  Order  in  Council  dated  October  25th, 
1881. 

The  said  cause  wa.s  heard  and  determined 
by  the  said  magistrate,  and  upon  such 
hearing  he  dismissed  the  said  complaint. 

Upon  the  hearing  of  the  said  complaint 
the  following  facte  were  found  by  the 
ma^strate : 

The  Norwegian  ship  "  Sognedalen,"  of 
Frederikstad,  arrived  from  that  port  at  the 
Regent's  Canal  Dock  or  Limehouse  Basin, 
in  the  Port  of  London,  within  British 
territorial  jurisdiction  on  December  18th, 
1903. 

On  the  same  day  the  respondent,  who  is 
not  a  person  in  his  Majesty's  service,  nor 
is  duly  authorised  by  law  for  the  purpose. 
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went  on  board  the  said  ship  without  the 
permission  of  the  master  before  the  seamen 
lawfully  left  the  said  ship  at  the  end  of 
their  engagement  or  were  discharged. 

The  agreement  relating  to  the  service  of 
the  crew  on  board  the  said  ship,  rendered 
into  the  English  language,  was  as  follows  : 
"Crew  list  for  barque  *  Sognedalen,'  be- 
longing to  Frederikstad,  of  596  tons  regis- 
ter, bound  from  here  to  London  and 
further." 

An  Order  in  Council,  dated  October  25th, 
1881,  reciting  ss.  5  and  6  of  the  Merchant 
Seamen  (Payment  of  Wages  and  Rating)  Act, 
1880,  and  declaring  that  s.  5  of  the  said  Act 
shall  apply  to  Swedish  and  Norwegian  ships 
was  proved. 

The  said  Order  in  Council,  after  reciting 
the  said  ss.  5  and  6,  proceeded  :  "And 
whereas  it  has  been  made  to  appear  to  her 
Majesty  that  the  government  of  Sweden 
and  Norway  has  provided  as  aforesaid,  and 
is  desirous  that  the  provisions  of  the  said 
fifth  section  shall  apply  to  unauthorised 
persons  going  on  board  of  Swedish  and 
Norwe^an  ships  within  the  limite  of  British 
territorial  jurisdiction ; 

"Now,  therefore,  her  Majesty,  by  virtue 
of  the  power  vested  in  her  by  the  said 
recited  Act,  and  by  and  with  the  advice 
of  her  Privy  Council,  is  pleased  to  declare 
that  the  provisions  ot  the  said  recited  fifth 
.section  of  the  *  Merchant  Seamen  (Payment 
of  Wages  and  Rating)  Act,  1880,' shall  apply 
to  Swedish  and  Norwegian  ships." 

By  s.  5  of  the  Merchant  Seamen  (Payment 
of  Wages  and  Rating)  Act,  1880,  it  was 
enacted  as  follows  :  "  Where  a  ship  is  about 
to  arrive,  is  arriving,  or  has  arrived  at  the 
end  of  her  voyage,  every  person,  not  being 
in  her  Majesty's  service  or  not  being  duly 
authorised  by  law  for  the  purpose,  who  (a) 
goes  on  board  the  ship  without  the  penuission 
of  the  master  before  the  seamen  lawfully 
leave  the  ship  at  the  end  of  their  engage- 
ment or  are  discharged  ^whichever  last 
happens),  .  .  .  shall  for  every  such 
offence  be  liable  on  summary  conviction  to 
a  fine  not  exceeding  £20,  or  at  the  discretion 
of  the  court  to  imprisonment  for  any  term 
not  exceeding  six  months    .    .    ." 

Section  6  of  the  same  Act  was  as  follows: 
"Whenever  it  is  made  to  appear  to  her 
Majesty  (1)  That  the  government  of  any 
foreign  countiy  has  provided  that  unautho- 
rised persons  going  on  board  of  British 
ships  which  are  about  to  arrive  or  have 
arrived  within  ite  territorial  jurisdiction 
shall  be  subject  to  provisions  similar  to 
the  provisions  contained  in  the  last  pre- 
ceding section,  as  applicable  to  persons  going 
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on  board  British  ships  at  the  end  of  their 
voyages,  and  (2)  That  the  government  of 
such  foreign  country  is  desirous  that  the 
provisions  of  the  said  section  shall  applv  to 
unauthorised  persons  ^oing  on  board  of  ships 
belongingto  such  foreign  country  within  the 
limits  of  British  territorial  jurisdiction." 

Her  Majesty  may,  by  Order  in  Council, 
declare  that  the  provisions  of  the  said  last 
preceding  section  shall  apply  to  the  ships  of 
such  countr)r ;  and,  thereupon,  so  long  as  the 
Order  remains  in  force,  those  provisions 
shall  apply  and  have  effect  as  if  the  ships 
of  such  country  were  British  ships  arriving, 
about  to  arrive,  or  which  had  arrived  at  the 
end  of  their  voya^. 

The  above  recited  sections  have  been 
re|)ealed  by  the  Merchant  Shipping  Act, 
1894,  but  by  s.  745  thereof  the  aforesaid 
Order  in  Council  continues  in  force  as  if  it 
had  been  made  under  the  last-mentioned 
Act. 

Sections  218  and  219  of  the  Merchant 
Shipping  Act,  1894,  are  to  the  same  effect, 
and  almost  in  the  same  words,  as  ss.  5  and  6 
of  the  repealed  sections  of  the  aforesaid  Act 
of  1880,  save  that  the  concluding  words  of 
8.  219  read  :  "  Her  Majesty  in  Council  may 
order  that  those  provisions  shall  apply  to 
the  ships  of  that  foreign  country,  ana  have 
effect  as  if  the  ships  of  that  country  arriving, 
about  to  arrive,  or  having  arrived  at  the 
end  of  their  voyage,  were  British  ships.*' 

It  was  contended  on  behalf  of  the  resi)on- 
dent,  that  as  the  crew  had  signed  for  a 
voyage  to  London  and  further  the  "  Sogne- 
dalen  ^  had  not  arrived  at  the  end  of  her 
voyage  within  the  meaning  of  ss.  218,  219 
of  the  Merchant  Shipping  Act,  1894,  for 
that  the  voyage,  therein  mentioned,  must  be 
construed  to  mean  the  full  or  round  voyage 
for  which  the  crew  had  agreed  to  serve,  and 
on  the  completion  of  which  they  would  be 
paid  off,  ana  not  as  the  ship's  passage  from 
one  port  to  another,  and  that,  therefore,  no 
offence  had  been  committed  by  the  respon- 
dent. 

It  was  contended  by  counsel  on  behalf  of 
the  appellant :  (a)  That  the  word  voyage  must 
be  construed  to  mean  the  voyage  or  passage 
of  a  ship  from  one  port  to  another,  and  that 
the  arrival  of  a  ship,  whether  British  or 
foreign,  at  one  port  from  another,  was  the 
end  of  the  voyage  contemplated  by 
ss.  218,  219  of  the  Merchant  Shipping  Act, 
irrespective  of  the  voyage  in  relation  to 
which  the  crew  had  signed  articles. 

(b)  That  as  regards  foreign  ships,  at  all 
events,  the  Legislature  intended  the  word 
"  voyage "  to  have  the  aforesaid  meaning, 
otherwise  as  a  foreign  ship  never,  or  rarely, 
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finished  her  round  voyage  within  territorial 
jurisdiction,  the  Act  with  regard  to  them 
would  be  inoperative.  Further,  that  such 
intention  was  manifest  from  the  words  of 
the  aforesaid  Order  in  Council  (to  wit), 
[reciting  s.  6  of  the  Act  of  1880] :  *'  Those 
provisions  shall  apply  and  have  effect  as  if 
the  ships  of  such  country  were  British  ships 
arriving  about  to  arrive  or  which  had 
arrived  at  the  end  of  their  voyage." 

(c)  That  having  regard  to  s.  219  (a)  of  the 
Merchant  Shipping  Act,  1894,  where  the 
words  "  territorial  jurisaiction "'  are  men- 
tioned, and  that  the  same  words  appeared 
in  s.  6  (1)  of  the  Merchant  Seamen  (Pay- 
ment of  Wages  and  Rating)  Act,  1880,  and 
also,  that  the  Act  of  1894  was  one  for  con- 
solidating and  not  for  amending  the  Acts  re- 
lating to  merchant  shipping  and  as  by  the 
aforesaid  Act  the  valimty  of  the  aforesaid 
Order  in  Council  was  saved,  it  was  the  in- 
tention of  the  Legislature  to  have  re-enacted 
verbatim  the  concluding  words  of  s.  6  of  the 
Act  of  1880,  to  wit,  the  words,  "As  if  theships 
of  that  country  were  British  ships  arriving, 
about  to  arrive  or  which  had  arrived  at  the 
end  of  their  voyage,"  and  that  the  con- 
cluding words  of  s.  219  of  the  Act  of  1894, 
should  be  construed  accordingly,  that  is  to 
say,  by  reading  the  words  "were  British 
ships,'  before  the  word  "arriving." 

(d)  That  the  respondent  had  committed 
an  offence  within  tne  meaning  of  s.  218  of 
the  Merchant  Shipping  Act,  1894. 

The  learned  magistrate  was  of  opinion 
that  the  words  "end  of  their  voyage"  in 
s.  219  of  the  Merchant  Shipping  Act,  must 
be  held  to  mean  both  as  regards  British  and 
foreign  ships  the  completion  of  that  voyage 
for  which  uie  crew  had  signed  articles,  and 
on  the  completion  of  which  they  would  be 
piid  off ;  and  as  the  crew  of  the  "  Sogneda- 
len  "  had  signed  articles  "  for  a  voyage  to 
London  and  further,"  the  arrival  of  that 
vessel  at  the  Regent's  Canal  Dock,  although 
within  British  territorial  jurisdiction,  was 
not  an  arrival  at  the  end  of  her  voyage 
within  the  meaning  of  s.  219  of  the  Mer- 
chant Shipping  Act,  1894,  and  that  conse- 
quently no  offence  had  been  committed 
contrary  to  the  provisions  of  s.  218  of  the 
said  Act,  and  he  accordingly  dismissed  the 
complaint  as  hereinbefore  appears.  The 
question  for  the  opinion  of  the  court  was 
whether  the  magistrate's  determination, 
based  on  his  construction  of  the  aforesaid 
sections  of  the  Merchant  Shipping  Act,  1894, 
was  correct  in  point  of  law. 

If  the  court  answered  this  question  in  the 
affirmative,  the  magistrate's  determination 
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was  to  stand,  otherwise  the  case  was  to  be 
remitted  to  him  to  convict  the  respondent. 

Section  219  of  the  Merchant  Shipping  Act, 
1894,  provides :  "  Whenever  it  is  made  to 
appear  to  her  Majesty  that  the  government 
of  a  foreign  country — 

"  (a)  has  provided  that  unauthorised  per- 
sons going  on  board  British  ships  which  are 
about  to  arrive  or  have  arrived  within  its 
territorial  jurisdiction  shall  be  subject  to 
provisions  similar  to  those  of  the  last  pre- 
ceding section  which  are  ^  applicable  to 
persons  going  on  board  British  ships  at  the 
end  of  their  voyages  ;  and 

"  (b)  is  desirous  that  the  provisions  of  the 
said  section  shall  apply  to  unauthorised  i>er- 
sons  going  on  board  ships  of  that  forei^ 
country  within  British  territorial  juris- 
diction, 

"  Her  Majesty  in  Council  may  order  that 
those  provisions  shall  apply  to  the  ships  of 
that  foreign  country,  and  have  effect  as  if 
the  ships  of  that  country  arriving,  about  to 
arrive,  or  having  arrived  at  the  end  of  their 
voyage  were  British  ships." 

The  Attorney- General  (Sir  R.  B.  FirUay^ 
K.C.),  H,  Sutton  and  P,  Howard  Smith,  for 
the  appellant.— The  words  "were  British 
ships  at  the  end  of  s.  219  were  placed  in  s.  6 
of  the  Merchant  Seamen  (Payment  of  Wages 
and  Rating)  Act,  1880,  before  the  word 
"  arriving."  It  is  contended  by  the  respon- 
dent that  this  transposition  has  the  effect  of 
rendering  the  provisions  applicable  only  to 
foreign  ships  at  the  end  of  their  complete  or 
round  voyage  in  this  country,  and  not  as 
under  s.  6  of  the  earlier  Act,  to  foreign  ships 
arriving   within  British  territorial   waters. 

It  is  admitted  that  this  was  the  meaning 
of  s.  6,  and  that  if  the  Order  in  Council 
made  under  that  section  is  good,  and  has  not 
been  abrogated  by  the  language  of  s.  219 
of  the  later  Act,  the  respondent  could  not 
take  this  point.    [Mr.  Colam, — Yes.]    It  is 

Slain  that  the  transposition  is  a  slip.  The 
[erchant  Shipping  Act,  1894,  is  a  Consoli- 
dation Act,  as  appears  from  the  title  "  An 
Act  to  consolidate  enactments  relating  to 
merchant  shipping."  [Alverstonb,  L.C.J. 
— But  such  an  Act  may,  and  has  amended 
the  law.  Where,  however,  ambiguous 
language  is  used  the  tenor  of  the  statutes 
consolidated  would  guide  the  court.]  Yes. 
The  language  here  in  s.  219  may  xx^rhaps 
be  ambiguous,  for  the  respondent's  conten- 
tion nullities  the  preceding  portions  of  the 
section  ( (a)  and  (b)  )  which  both  speak  of 
territorial  jurisdiction  as  the  cnterion. 
Further,  such  a  contention  nullifies  the 
operation  of  the  whole  section  as  foreign 
ships  do  not,  save  in  rare  instances,  end 

638 
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their  voyage  at  British  ports,  but  merely 
touch  at  them  in  course  of  the  voyage. 
If  the  respondent's  contention  is  right  on 
this  head,  then  the  word  "voyage"  should 
be  read  not  in  the  technical  sense  of  a  com- 
plete or  round  voyage,  the  end  being  the 
last  port,  but  in  the  popular  sense  of  a 
voyage  from  port  to  port  of  call.  [Philli- 
MOEE,  J.— Voyage  as  regards  this  country.] 
Yes.  On  these  grounds,  therefore,  I  submit 
that  the  learned  magistrate  was  wrong,  and 
that  he  ought  to  have  convicted  the  respon- 
dent. 

Cdam,  for  the  respondent.  —  The  pro- 
visions which  are  to  apply  to  foreign  ships 
by  Order  in  Council,  made  under  s.  219,  are 
"  provisions  similar  to  those  of  the  last  pre- 
ening section,"— s.  218~and  the  offences 
provided  against  by  that  section  are  two : 
"  where  .  .  .  any  person  not  being  in 
her  Majesty's  service  or  not  being  duly 
authorised  by  law  for  the  purpose ;  (a)  goes 
on  board  the  ship,  without  the  permission 
of  the  master"  (I  invite  the  court's  atten- 
tion to  the  following  words)  "  before  the 
seaman  lawfully  leave  the  ship  at  the  end 
of  their  engagement,  or  are  discharged 
(\\hichever  last  happens) ;  or  "(b)  being  on 
board  the  ship,  remains  there  after  being 
warned  to  leave  by  the  master,  or  by  a 
T)olice  officer  or  by  any  officer  of  the  Board  of 
Trade  or  of  the  Customs."  It  is  clear  that 
the  provisions  to  be  applied  under  s,  219 
are  those  against  the  offence  of  "crimping,* 
which  is  only  dangerous  at  the  tennination 
of  the  voyage,  the  crimj)  lx)arding  the  ship 
and  making  harsh  contracts  with  the  seamen 
before  they  "lawfully  leave  the  ship,"  and 
before  they  get  their  wages.  There  is  no 
reason  for  any  such  provision  at  a  port  of 
call,  and  ss.  218,  219  alike  are  only  applic- 
able to  ships  arriving  at  the  end  of  their 
voyage,  because  the  offence  aimed  at  only 
occurs  at  the  end  of  the  voyage.  The  words 
at  the  end  of  s.  219  are  unambiguous,  the 
provisions  are  to  have  effect  "  as  if  the  ships 
of  that  country  arriving,  about  to  arrive,  or 
having  arrived  at  the  end  of  their  voyage, 
—that  is  the  limitation— "  were  British 
ships."  [Alverstonb,  L.C.J.  —  What  do 
you  say  as  to  the  effect  of  the  Order  m 
Council  made  under  s.  6  of  the  Act  of 
1880 1  ]  That  is  only  kept  in  operation  by 
8.  745  of  the  Act  of  1894,  subject  to  s.  219  of 
that  Act,  which  in  my  contention  limits 
its  application  to  foreign  ships  arriving  at 
the  end  of  their  voyage. 

Alverstonb,  KC.J.— I  am  of  opinion 
that  the  view  taken  by  the  learned  magis- 
trate in  this  case  is  too  narrow.    A  great 
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deal  might  be  said  on  the  point  that,  what- 
ever is  held  with  regard  to  s.  219  of  the 
Merchant  Shipping  Act,  1894,  the  Order  in 
Council  of  October  25th,  1881,  arising  from 
a  bar^in  made  between  two  foreign 
countries  under  an  existing  statute,  namely, 
the  Act  of  1880,  and  kept  alive  by  s.  746  of 
the  Act  of  1894,  is  a  perfectly  good  Order 
now,  and  ought  to  be  applied  for  purposes 
of  this  statute.  I  do  not  really  understand 
that  Mr.  Colam  can  contest  that,  but  he 
says  that  the  construction  of  s.  219  being 
narrower  in  some  way  or  other  than  its 
predecessor,  s.  6  of  the  Act  of  1880,  the 
Order  in  Council  must  be  construed  in 
reference  to  it.  I  am  desirous  of  not 
putting  my  decision  on  the  Order  in 
Council  only,  because  I  think  that  the 
Attorney-General  is  right  upon  the  con- 
struction of  s.  219,  but  1  will  only  say  that 
I  do  not  want  to  be  understood  to  say  that 
I  should  have  acceded  to  the  contention  that 
an  Order  in  Council  validly  made  for  the 
purpose  of  applying  ss.  5  and  6  of  the  Act 
of  1880  and  having  the  effect  of  a  statute 
when  made  for  the  purpose  of  dealing  with 
foreign  ships,  would  be  a  bad  Order  now 
because  there  had  been  legislation  in  1894. 
The  point  does  not  arise  in  this  case,  but  I 
do  not  want  it  to  be  thought  that  I  acceded 
to  the  argument  that  the  Order  in  Council 
could  be  passed  over.  Of  course,  if  the 
language  of  this  s.  219  in  the  Consolidation 
Act  had  been  quite  clear,  that  would  have 
been  another  matter.  But  the  Attorney^ 
General  does  not  contend  that  we  are 
allowed  to  construe  that  section  differently 
because  it  is  in  a  Consolidation  Act ;  but  what 
he  says  is— and  to  that  extent  his  argument 
I  think  is  well  founded— that  in  a  Con- 
solidation Act  you  are  entitled,  at  any  rate 
where  there  are  doubtful  expressions,  to 
lo<ik  at  the  previous  Act  of  Parliament  in 
pari  viaterid  and  see  how  the  matter  was 
there  dealt  with.  With  r^rd  to  s.  6  of  the 
Act  of  1880,  which  preceded  s.  219  of  the 
Act  of  1894,  I  do  not  think  there  is  any 
doubt  that  it  meant  that  a  foreign  ship 
coming  into  British  territorial  waters  was 
to  be  deemed  to  be  a  British  ship  which  was 
ending  her  voyage.  Now  it  is  said  that  the 
latter  part  of  s.  219  has  altered  that  con- 
struction. I  need  not  read  again  sub-ss.  (a^ 
and  (b)  (see  supra)y  because  they  correspond 
with  s.  6  (1),  (2)  of  the  Act  of  1880.  I  only 
desire  to  point  out  that  in  s.  219  (a)  there  is 
still  the  enactment  that  whenever  the 
government  of  a  foreign  country  has  pro- 
vided that  unauthorised  persons  going  on 
British  ships  which  are  about  to  arrive,  or 
have  arrived,  within  its  territorial  jurisdic- 
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tion,  shall  be  subject  to  provisions  similar 
to  those  in  s.  218,  and  the  government  is 
desirous  that  "  the  provisions  of  the  said 
section  shall  apply  to  unauthorised  pjer- 
sons  going  on  board  ships  of  that  foreif^ 
country  within  British  territorial  jurisdic- 
tion"—in  that  case  an  Order  in  Council 
may  issue.  This,  then,  being  the  governing 
principle  of  both  sections  (s.  6  of  the  Act  of 
1880  and  s.  219  of  the  Act  of  1894),  that  the 
provisions  of  s.  218  under  such  circum- 
stances should  apply  to  f  orei^  ships  coming 
within  British  territorial  jurisdiction,  I  can^ 
not  for  a  moment  think  that  it  ever  could 
have  been  supposed  that  an  Order  in  Council 
under  s.  219  was  only  to  be  applied  to  the 
case  of  a  foreign  ship  which  was  in  fact  to 
end  that  particular  voyage  in  the  United 
Kingdom.  One  cannot  shut  one's  eyes  to 
the  fact  that  vessels  go  and  call  at  various 
ports.  I  do  not  accede  to  Mr.  Calamus 
argument  that  there  were  no  evils  to  be 
guarded  against  at  a  port  of  call,  for  un- 
authorised persons  may  get  on  board  foreign 
ships  that  are  only  going  to  sea  for  a  few 
days.  Then  the  last  words  of  the  section 
are :  "  Her  Majesty  in  Council  may  order 
that  those  provisions  shall  apply  to  the 
ships  of  that  foreign  country,  and  have 
effect  as  if  the  ships  of  that  country  arriving, 
about  to  arrive,  or  having  arrived  at  the  end 
of  their  voyage,  were  British  ships."  Sec- 
tion 219,  although  not  so  clearly  stated  as 
the  previous  section — s.  6  of  the  Act  of 
1880— must  still  mean  that  the  foreign  ship 
coming  into  British  territorial  waters  is  to  be 
treated  as  a  British  ship  ending  her  voyage, 
and,  of  course,  it  is  quite  possible  also  to  read 
the  word  "  voyage  as  indicating  a  voyage 
to  British  temtory,  notwithstanding  the  fact 
that  when  she  goes  out  again  the  seamen 
will  go  under  the  same  contractual  regula- 
tion as  before.  But  whatever  view  we  take  of 
the  section,  whether  as  regards  the  arriving 
of  a  British  ship  within  foreign  territorial 
jurisdiction  or  of  a  foreign  ship  within 
British  territorial  waters,  I  think  that  the 
words  "  the  ships  of  that  country  arriving, 
about  to  arrive,  or  having  arrived,"  were 
intended  to  show  that  the  only  class  of 
foreign  ships  intended  to  be  brought  within 
the  scope  of  legislation  were  those  at  the 
end  of  a  passage  to  a  British  port.  I 
therefore  think  that  the  construction  of 
s.  219  fairly  construed  is  the  same  as  s.  6  of 
the  Act  of  1880,  and  Mr.  Colam  fairly  said 
that  he  did  not  dispute  the  Attomey- 
GeneraVs  contention  with  regard  to  s.  6.  I 
think  that  the  appeal  must  be  allowed,  and 
the  case  must  be  remitted  to  the  magistrate 
with  a  direction  to  convict. 
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Kennedy,  J.— I  am  of  the  same  opinion, 
and  I  only  desire  to  add  that  any  other 
construction  than  that  yvhich.  we  have 
adopted  would,  in  my  opinion,  practically 
nullify  the  earlier  parts  of  the  same  section 
—clauses  (a)  and  (b)— in  which  the  pro- 
visions are  spoken  of  as  being  made  appli- 
cable to  shiDs  which  are  about  to  arrive,  or 
have  arrivea,  in  territorial  jurisdiction. 

Phillimore,  J. — I  agree  in  the  decision 
of  the  court  and  in  the  expressions  of  my 
lord.  With  regard  to  the  probable  continu- 
ance in  force  of  the  Order  in  Council,  it  is 
not  necessary  to  deckle  that  to-day.  I 
suspect  that  the  reason  why  there  is  no 
similar  provision  for  British  ships  not  end- 
ing their  voyage  is  because  the  otner  sections 
of  the  Act  enable  a  master  to  reclaim^  if 
necessary  by  force,  a  seaman  abandoning 
his  ship  improperly  during  a  voyage  The 
law  win  always  protect  British  snips  during 
their  stay  when  touching  British  ports,  but 
there  is  probabhr  no  similar  protection,  at  any 
rate  equally  efficacious,  accorded  to  foreign 
masters,  and  there  is  no  equal  protection 
accorded  to  British  shipmasters  m  foreign 
countries.  Therefore  it  is  desirable  when 
dealing  with  a  British  shipmaster  touching 
at  the  port  of  a  foreign  country  or  a  foreign 
shipmaster  cominfi"  to  an  English  port  that 
these  provisions  should  apply.  The  end  of 
the  voyage  means,  in  my  opinion,  for  this 
purpose  the  end  of  the  voyage  into  British 
territorial  waters. 

Appeal  cUlotved. 

Solicitor  for  the  appellant :  Solicitor  to 
Board  of  Trade. 

Solicitors  for  the  respondent :  C.  V. 
Young  &  Son. 
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(Before  Alybrstonk,  L.C. J.,  Kennedy 
and  Phillimore,  JJ.) 

Jidy  14,  1904. 

Rex  V,  Goldberg. 

Criminal  law— Procedure— Merchant  ship- 
ping— Summary  jurisdiction — Offence 
of  "crimping"- Right  of  person  charged 
to  claim  trial  by  jury — Summary  Juris- 
diction Act,  1879  (42  &  43  Vict  c.  40), 
s.  17— Merchant  Shipping  Act,  1894 
(57  <fe  68  Vict.  c.  60),  ss.  218,  680,  681. 

G,  on  ajjpearing  before  a  stipendiary  magis- 
trcUe  to  answer  an  tn/ormation  for 
being  on  board  a  ship  contrary  to  the 
provisions  of  s.  218  of  the  Merchant 
Shipping/  Acty  1894,  vhis  informed  of 
and  claimed  a  right  to  be  tried  by  Jury 
under  s,  17  of  the  Summary  Jurisdic- 
tion Act,  1879.  The  prosecutor— the 
solicitor  to  the  Board  of  Trade— ob- 
jected that  there  was  no  such  right,  and 
on  the  court  committing  the  respondent, 
at  his  oum  request,  for  trial  at  borough 
sessions,  appealed. 

By  8,  680  (1)  (b)  of  the  Merchant  Shipping 
Act,  1894,  an  offence  under  the  Act 
made  jmnishable  ^^with  imprisonment 
for  any  term  not  exceeding  six  months 
.  .  .  or  by  a  fine  not  exceeding  one 
hundred  jxmnds,  shall  be  prosecuted 
summarily  in  manner  promded  by  the 
Sumifvary  Jurisdiction  Acts/*  The 
offence  charged  under  s,  218  was  punish- 
able by  a  jine  not  exceeding  £20,  or 
imj/risonment  for  any  term  not  exceed- 
ing six  months.  By  «.  681  of  the  Act,  the 
Summary  Jurisdiction  Acts  shall,  "  so 
far  as  applicable,"  apply  to  proceedings 
under  the  Merchant  Shipping  Act  before 
a  court  of  summary  jurisdiction. 

Held,  thMt  the  language  of  s,  680  (1}  (6)  of 
the  Merchant  Shipping  Act,  did  not 
deprive  the  respondent  of  his  right  to 
trial  by  jury  under  s,  17  of  the  Sumr 
mary  Juriiiiction  Act,  1879.  The 
magistrate  therefore  was  right  in  in- 
forming the  respondent  of  his  right  to 
trial  by  jury,  and,  on  the  respondent 
claiming  such  trial,  in  committing  him 
for  trial  at  borough  sessions. 

Case  stated  by  the  stipendiary  magistrate 
for  the  borough  of  West  Ham. 
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At  a  court  of  summary  jurisdiction  holden 
at  the  police  court,  West  Ham  Lane,  Strat- 
ford, in  the  borough  of  West  Ham,  in  the 
county  of  Kssex^  and  within  the  metropoli- 
tan police  district,  on  June  2nd,  1904,  an 
information  preferred  by  the  solicitor  to 
and  on  behalf  of  the  Board  of  Trade  (here- 
inafter called  the  appellant),  against  Abra- 
ham Goldberg  (hereinafter  called  the  re- 
spondent), for  an  offence  against  s.  218  of 
tne  Merchant  Shipping  Act,  1894  (57  «k 
58  Vict.  c.  60),  was  held  and  determined  by 
the  said  magistrate,  and  upon  such  hearing 
he,  at  the  request  of  the  respondent,  pur- 
suant to  s.  17  of  the  Summary  Jurisdiction 
Act,  1879,  committed  the  respondent  for 
trial  at  the  adjourned  borough  sessions. 

The  information  laid  by  the  appellant 
charged  that  the  resix)ndent  on  May  30th, 
1994,  in  the  borough  of  West  Ham,  not  then 
being  in  his  Majesty's  service  and  not  being 
duly  authorised  by  law  for  the  purj)ose,  dia 
unlawfully  go  on  board  the  British  ship 
"Acanthus,^ lying  at  "D"  jetty,  Victoria 
Dock,  which  said  vessel  had  arrived  at  the 
end  of  her  voyage,  without  the  permission 
of  the  master  of  the  said  ship,  oef ore  the 
seamen  lawfully  left  the  ship  at  the  end  of 
their  engagement  or  were  discharged,  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided  (s.  218  of  the 
Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60)). 

On  the  hearing  of  the  information  on 
June  2nd,  1904,  as  it  appeared  that  the 
respondent  was  liable  on  summary  convic- 
viction  of  the  offence  to  be  imprisoned  in 
the  first  instance  for  a  term  exceeding 
three  months,  after  the  charge  had  been 
read  to  him  and  before  the  same  was  gone 
into,  the  learned  magistrate  addressed  him 
to  the  following  effect,  as  required  by  s.  17 
of  the  Summary  Jurisdiction  Act,  1879  : 
"  You  are  charged  \^ith  an  offence  in  respect 
of  the  commission  of  which  you  are  entitled, 
if  you  desire  it  instead  of  tieing  dealt  with 
summarilv,  to  oe  tried  by  a  jury.  Do  you 
desire  to  be  tried  by  a  jury  1  and  he  added 
to  such  address  the  statement  suggested  by 
the  section. 

The  respondent,  who  was  not  represented, 
claimed  to  be  so  tried. 

Upon  this,  counsel  for  and  on  behalf  of 
the  appellant  objected  to  the  option  being 
given  to  the  respondent  of  being  tried  by  a 
jury.  In  support  of  his  objection,  he  con- 
tended : 

Firstly  that  s.  680  (1)  (b)  of  the  Merchant 
Shipping  Act,  1894,  which  prescribes  the 
manner  of  prosecution  of  offences  against 
s.  218  of  the  said  Act  required  that  the 
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charge  must  be  dealt  with  summarily,  and 
that  the  magistrate  ought  therefore  to  hear 
the  case  ana  not  send  it  to  the  borough 
sessions,  and  that  any  provisions  of  the 
Summary  Jurisdiction  Acts  which  give  an 
option  to  the  defendant  in  certain  cases  to 
Claim  to  be  tried  by  a  iury  did  not  apply  to 
prosecutions  governed  by  s.  680  (1)  (b)  of  the 
said  Merchant  Shipping  Act. 

Secondly,  that  s.  17  of  the  Summary 
Jurisdiction  Act,  1879,  did  not  apply  to 
a  charge  which  was  punishable  by  "a 
fine  or,  at  the  discretion  of  the  court,  to 
imprisonment  for  a  term  exceeding  three 
months,"  such  as  a  charge  under  s.  218  of 
the  Merchant  Shipping  Act,  1894,  which  is 
punishable  with  a  fine  not  exceeding  £20, 
or,  at  the  discretion  of  the  court,  with  im- 
prisonment for  any  term  not  exceeding  six 
months. 

In  support  of  his  contention,  he  quoted 
the  cases  of  Carle  v.  Elkington  (1892), 
56  J.  P.  359,  and  Williams  v.  Wynne  (1888), 
52  J.  P.  343,  but  the  magistrate  considered 
that  these  cases  were  not  in  point  and  did 
not  support  the  appellant's  contention,  inas- 
much as  in  Carle  v.  Elkington  it  was  simply 
held  that  s.  17  did  not  extend  to  a  case 
where  more  than  three  months  imprison- 
ment could  be  given  for  non-payment  of  a 
fine,  but  only  applied  where  the  offence  was 
punishable,  sus  in  this  case,  by  imprisonment 
m  the  first  instance,  and  in  Williams  v. 
WynTie  the  punishment  by  imprisonment  in 
the  first  instance  only  extended  to  three 
months. 

The  magistrate  overruled  the  appellant's 
first  objection  because  he  was  of  opinion 
that  as  s.  680  (1)  (b)  of  the  Merchant  Shipping 
Act  directed  that  the  offence  should  be  pro- 
secuted summarily  in  manner  prescribea  by 
the  Summary  Jurisdiction  Acts,  such  Acts 
applied  in  their  entirety  to  this  prosecution, 
and  that  s.  17  of  the  Summary  Jurisdiction 
Act,  1879,  laid  imperatively  on  him  the 
duty  of  informing  the  respondent  of  his 
right  to  a  trial  by  a  judge  and  jury  (see 
R,  V.  Cockshott^  ex  parte  Bickaby,  [1898] 
1  Q.  B.  582  ;  62  J.  P.  325},  and  he  overruled 
the  appellant's  second  objection  because  he 
was  of  opinion  that  such  last -mentioned 
section  applied  to  all  cases  in  which  he  had 
the  discretion  to  impose  in  the  first  instance 
more  than  three  months  imprisonment  for 
the  offence,  and  he  therefore  rul^  that  the 
respondent  was  entitled  to  be  tried  by  a 

The  evidence  for  the  appellant  was  then 
heard  by  the  magistrate,  and  on  that  evi- 
dence he  committed  the  respondent  for  trial 
at   the   adjourned    borougn   sessions    and 
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bound  him  over  in  his  own  recognisances  in 
£20  to  appear  at  the  sessions. 

The  question  for  the  opinion  of  the  court 
was,  Whether,  ui)on  the  facts  stated^  the 
learned  magistrate  was  right  in  determining 
that  the  respondent  was  entitled  to  claim 
the  right  to  be  tried  by  a  jury  under  s.  17 
of  the  Summary  Jurisdiction  Act,  1879,  and 
in  comnriitting  him  to  take  his  trial  at  the 
said  adjourned  sessions  for  the  borough  of 
West  Ham,  or  whether  he  ought  to  have 
heard  the  case  summariljr  without  giving 
him  the  option  to  go  for  trial  1 

If  the  court  should  be  of  opinion  that 
the  learned  magistrate  was  rignt  then  the 
committal  to  sessions  was  to  stand,  but  if 
he  was  wrong  in  determining  that  the  re- 
spondent was  entitled  to  be  tried  by  a  jury, 
and  that  he  ought  to  have  heard  the  case 
summarily,  the  court  were  asked  to  remit 
the  case  to  the  ma^strate  with  such  direc- 
tions as  it  might  think  fit  to  give,  or  to  make 
such  other  order  in  the  matter  as  the  court 
might  think  fit. 

Section  218  of  the  Merchant  Shipping 
Act,  1894,  provides  that :  "  Where  a  snip  is 
about  to  arrive,  is  arriving,  or  has  arrived  at 
the  end  of  her  voyage,  and  any  person,  not 
being  in  her  Majesty's  service  or  not  being 
duly  authorised  oy  law  for  the  purpose  (a), 
goes  on  board  the  ship,  without  the  per- 
mission of  the  master,  before  the  seamen 
lawfully  leave  the  ship  at  the  end  of  their 
engagement  or  are  discharged  (whichever 
last  happens)  .  .  .  that  person  shall  for 
each  offence  be  liable  to  a  fine  not  exceeding 
twenty  pounds^  or,  at  the  discretion  of  the 
court,  to  imprisonment  for  any  term  not 
exceeding  six  months.    .    .    ." 

By  s.  680  (1)  of  the  Act :  "  Subject  to  any 
special  provisions  of  this  Act  .  .  . 
(a)  an  offence  under  this  Act  declared  to  be  a 
misdemeanor,  shall  be  punishable  by  fine 
or  by  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour,  but  may,  instead 
of  being  prosecuted  as  a  misdemeanor^  be 

Erosecuted  summarily  in  manner  provided 
y  the  Summary  Jurisdiction  Acts,  and  if 
so  prosecuted  shall  be  punishable  only  with 
imprisonment  for  a  term  not  exceeding  six 
months,  with  or  without  hard  labour,  or 
with  a  fine  not  exceeding  one  hundred 
pounds ; 

"(b)  an  offence  under  this  Act  made 
punishable  with  imprisonment  for  any  term 
not  exceeding  six  months,  with  or  without 
hard  labour,  or  by  a  fine  not  exceeding  one 
hundred  pounds,  shall  be  prosecuted  sum- 
marily in  manner  provided  by  the  Summary 
Jurisdiction  Acts. 
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By  8.  681  (1):  "The  Summary  Jurisdic- 
tion Acts  shall,  so  far  as  applicable,  apply— 
(a)  to  any  proceeding  under  this  Act 
before  a  court  of  summary  jurisdiction, 
whether  connected  with  an  offence  punish- 
able on  summary  conviction  or  not ;  .   .   ." 

By  8.  17  of  the  Summary  Jurisdiction 
Act,  1879  :  "A  person  when  charged  before 
a  court  of  summary  jurisdiction  with  an 
offence,  in  respect  of  the  commission  of 
which  an  offender  is  liable  on  summary  con- 
viction to  be  imprisoned  for  a  term  exceed- 
ing three  months,  and  which  is  not  an 
assault,  may,  on  appearing  before  the  court 
and  before  the  charge  is  gone  into,  but  not 
afterwards,  claim  to  be  tried  by  a  jury. . .  ." 

The  Attorney-General  (Sir  R,  B.  Ftiilay, 
K.  C.)  (//.  Sutton  and  //.  Stttart  Moore,  with 
him)  for  the  Crown. — I  only  contend  the  first 
point  taken  by  the  appellant  in  the  case. 
The  words  in  s.  680  (l)(b}of  the  Act,  "shall 
be  prosecuted  summarily  m  manner  provided 
by  the  Summary  Jurisdiction  Acts,  prevent 
the  respondent  from  claiming  a  trial  by 
jury.  The  words  are  imperative.  The 
words  are  not  "shall  be  charged,"  but 
"  shall  be  prosecuted "  :  the  prosecution 
lasts  throughout  the  proceedings  before  the 
court,  and  the  words  mean  that  the  case  is 
to  be  determined  in  a  summary  manner.  In 
s.  518  (3)  of  the  Merchant  Shipping  Act, 
1854,  the  words  are  :  "  shall  in  England  and 
Ireland  be  prosecuted  summarily  before  any 
two  or  more  justices,  as  to  England  in  the 
manner  directed  by  the  Act  of  the  eleventh 
and  twelfth"  Vict.  c.  43.  That  Act  con- 
tained no  provision  for  the  defendant,  in 
such  a  case  claiming  to  be  tried  by  jury,  and 
the  Act  of  1894  was  not  intended  to  give 
the  defendant  that  right.  By  s.  681  of  the 
Act  of  1894,  the  Summary  Jurisdiction 
Acts  are  to  ai)ply  to  proceedings  under  the 
Act  before  a  court  of  summary  jurisdiction 
only  "  so  far  as  applicable."  The  claim  to 
be  tried  by  a  jury  is  not  applicable.  The 
delay,  where  the  witnesses  are  seamen,  is 
most  inconvenient  and  will  tend  to  render 
prosecution  impossible.  In  most  cases  des- 
patch is  of  the  utmost  importance.  The 
legislature  has  therefore  provided  that  these 
minor  offences  "shall  be  prosecuted  sum- 
marily." [Alverstonb,  Lc J.  —  If  the 
words  in  s.  680  (1)  (b^  were  not  imperative 
there  would  be  no  obligation  to  try  such 
a  case  summarily  at  all,  and  the  case  might 
be  tried  by  indictment]    That  is  so. 

(Jolam.  for  the  respondent—The  words 
are  "shall  be  prosecuted  summarily  in  man- 
ner provided  oy  the  Summary  Jurisdiction 
Acts,"  and  they  include  the  right  of   the 
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defendant  to  claim  trial  by  jury  in  certain 
cases  as  given  by  s.  17  of  the  Summary 
Jurisdiction  Act,  1879.  Section  17  is  applic- 
able to  this  case,  and  s.  681  of  the  Merchant 
Shipping  Act  does  not  deprive  the  defen- 
dant of  his  right.  The  learned  magistrate 
wjvs  bound  to  inform  the  respondent  of  his 
right.  See  B.  v.  Cockshott,  ex  parte  Rickdby^ 
[1898]  1  Q.  B.  582  ;  62  J.  P.  325.  [He  was 
stopixKl.] 

Alverstone,  L.C.J.— The  point  certainly 
is  one  of' importance,  and  I  can  see  many 
grounds  for  supposing  that  it  is  desirable 
there  should  be  legislation  providing  that 
certain  offence.s  under  the  Merchant  Ship- 
ping Act,  1894,  should  be  dealt  with  in  a 
summary  manner,  without  affording  the 
T)erson  charged  the  option  of  a  trial  by  jury, 
but  it  seems  to  me  that  any  such  provision 
requires  clearer  language  than  is  used  in 
s.  680  of  the  Merchant  Shipping  Act,  1894. 
There  existed  at  the  time  when  the  Mer- 
chant Shipping  Act  was  passed,  and  had 
been  existing  for  some  fifteen  years,  the 
procedure  of  the  Summary  Jurisdiction 
Act,  1879,  which  gives  a  right  to  any  person 
charged  before  a  court  with  an  offence  for 
which  he  can  be  imprisoned  for  more  than 
three  months,  with  certain  exceptions,  to 
demand  trial  by  jury.  The  defendant 
must  be  addressed  by  the  court  to  that 
effect,  and  we  have  had  to  decide  in  accord- 
ance with  previous  cases  that  if  not  so 
addressed  the  conviction  is  bad.  In  the 
year  1894,  adopting  somewhat  new  language, 
because  I  do  not  think  anything  can  oe 
gained  by  comparing  the  section  in  the  Act 
of  1854,  the  lej^islature  by  s.  680  (1)  (a)  of 
the  Merchant  Shipping  Act,  provided  that 
"  an  offence  under  this  Act  declared  to  be  a 
misdemeanor,  shall  be  punishable  by  fine 
or  by  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour,  but 
may,  instead  of  being  prosecuted  as  a  mis- 
demeanor, be  prosecuted  summarily  in 
manner  provided  by  the  Summary  Jurisdic- 
tion Acts,  and  if  so  prosecuted  shall  be 
punishable  only  with  imprisonment  for  a 
term  not  exceeding  six  months,  with  or 
-without  hard  labour,  or  with  a  fine  not 
exceeding  one  hundred  pounds."  Then  by 
clause  (b),  "  an  offence  under  this  Act  made 
punishable  with  imprisonment  for  any  terra 
not  exceeding  six  months,  with  or  without 
hard  labour,  or  by  a  fine  not  exceeding  one 
hundred  pounds,  shall  be  prosecuted  sum- 
marily in  manner  provided  by  the  Summary 
Jurisdiction  Acts,*  or,  in  other  words,  the 
proceedings  shall  be  commenced  in  the  way 
contemplated  by  these  Acts.  The  Attorney- 
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General  has  pressed  upon  us  that  the  words 
"  shall  be  prosecuted  summarily,"  mean  that 
the  prisoner  or  person  charged  shall  not  get 
the  benefit  of  s.  17  of  the  Summary  Juris- 
diction Act,  1879~the  right  to  demand  a 
trial  by  jury — and  that  the  case  must  be 
concluded  before  the  court  of  summary 
jurisdiction.  However  desirable  that  may 
oe  (and  I  do  not  deny  that  it  may  be  desir- 
able), I  think  that  in  a  matter  with  reference 
to  a  code  of  criminal  prosecution  which  is 
imported  by  reference^  it  requires  stronger 
words  to  deprive  a  person  of  a  right  which 
he  only  has  in  case  of  offences  where  the 
punishment  exceeds  three  months'  imprison- 
ment, and  I  cannot  think  that  the  words 
in  s.  681  of  the  Act^  that  the  Summary 
Jurisdiction  Acts  shall  apply  "so  far  as 
applicable  "  to  proceedings  before  a  court  of 
summary  jurisdiction,  enable  us  to  limit  or, 
rather,  to  give  to  the  word  "shall"  the 
meaning  for  which  the  learned  Attorney- 
General  contends.  The  section  is  clearly 
required  for  the  purpose  of  applying  the 
Summary  Jurisdiction  Acts  to  certain 
classes  of  offences  and  proceeding  and 
trials  which  require  special  legislation.  I 
think,  therefore,  the  lan^age  of  s.  680  (1)  (W 
is  not  sufficient  to  deprive  a  person  charged 
of  his  right  to  demand  a  jury.  I  bear  in 
mind  the  answer  given  by  the  Attorney- 
General  to  my  question,  that  clause  (b)  was 
required  in  order  to  make  it  obligatory,  that 
the  offences  punishable  with  six  months'  im- 
prisonment or  less  shonld  be  tried  by  a  court 
of  summary  jurisdiction,  and  therefore,  I 
think,  the  words  "shall  be  summarily  prose- 
cuted," are  not  sufficient  to  deprive  the 
prisoner  of  the  right  which  the  learned 
magistrate  thought  he  had  in  this  case.  The 
case  has  been  properly  dealt  with  in  being 
sent  to  be  trieci  at  quarter  sessions. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Phillimoke,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  Crown :  Solicitor  to 
Board  of  Trade. 

Solicitors  for  the  resi)ondent :  C.  V.  Young 
(feSon. 
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(Before  Alverstone,  L.C. J.,  Kennedy  and 
Philljmore,  JJ.) 

Jul$f  8,  15,  1904. 

Sykes  v.  Barraclough. 

Coal  mine  —  Hemoval  of  check-weigher — 
Interference  with  any  of  the  work- 
men—Coal Mines  Regulation  Act,  1887 
(50  «k  51  Vict.  c.  58),  s.  13. 

By  s,  13  (4)  of  the  Coal  Mines  Regvlation 
Acty  1887,  if  the  oumer,  agenty  or 
manaaer  of  a  mine  "desires  the  re- 
moval of  a  check-weigher  on  the  ground 
that  the  check-weigher  has  .  .  .  in- 
terfered with  the  weighing^  or  tvith  any 
of  the  workmerij  or  with  the  manage- 
ment of  the  mine  .  .  .  "  A«  may 
comjylain  to  a  court  of  summary  juris- 
diction who,  if  a  prima  facie  case  is 
madey  sha^l  call  on  thecheck-weiaher  to 
show  cause  a^gainst  his  removed.  By 
sub-s,  (5),  if  the  court  think  sufficient 
ground  is  shown  to  justify  the  removal 
of  the  check-weighery  they  shcUl  make  a 
summary  order  for  his  removal.  A 
check-weiglieTy  who  was  jyresident  of  the 
local  minert^  association^  took  the  chair 
at  a  meeting  held  to  coftsider  the  ques- 
tion of  vforking  on  "play  days"  and 
there  gave  certain  advice  to  miners 
(IS  to  their  future  action.  This  meet- 
ing was  held  at  a  hotel,  away 
frtym  the  mine  where  the  check-weigher 
was  emj^oyed.  lie  also  made  speeches 
and  threats  as  to  miners  working  on 
"play  days"  at  two  meetings  (kiioum 
as  "jnt  gate  meetings")  held  just 
outside  the  pit  gates  tmere  the  miners 
passed  going  to  work.  A  court  of  sum- 
mary jui'isdiction  found  that  on  those 
three  occasions  the  check-weigher  had 
interfered  unth  certain  of  the  workmen 
of  the  mine  and  made  a  summary  order 
for  his  removed  as  check-weigher. 

Held,  that  it  could  not  be  said  the  facts 
found  by  the  justices  did  not  in  point  of 
law  constitute  an  interference  urith 
workmen  txfithin  the  meaning  of  the 
section. 

Per  Kennedy,  J.  —  Interference  with 
uforkmen  by  the  check-weigher  within 

544 


68  J.  P.  661. 

the  meaning  of  the  section  was  not 
limited  to  acts  done  by  him  virtute 
officii  as  check-weigher,  or  to  acts  done 
within  the  gatesofthemine.  But  an  order 
for  removal  could  not  be  justified  merely 
because,  either  as  an  ojfficial  of  a  miners' 
association  or  a^  a  jtrivate  individual, 
a  check-weigher  took  some  part  in  the 
legitimate  work  of  a  miners^  auocia- 
tion,  and  was  present,  or  sfX)ke  or  jrre- 
sided  at  meetings  called  to  consider 
and  resolve  u/)on  matters  affecting  the 
miners'  interests  or  auction. 

Per  Philumore,  J.— Interference  at  the  pit 
gate  meetings  was  interference  at  the 
mine,  and  it  was  not  necessary  to  decide 
whether  interference  with  VKjrhnen  right 
away  from  the  mine,  as  at  the  hotel, 
was  interference  with  workmen  within 
the  meaning  of  the  section. 

Case  stated  by  justices  for  the  West 
Riding  of  Yorkshire. 

At  a  court  of  summary  jurisdiction  a 
complaint  was  on  January  16th,  1904,  pre- 
ferred by  Ellis  Barraclough,  of  Feather- 
stone,  in  the  said  Riding,  certified  manager 
of  the  Ackton  Hall  Colliery  Company,  of 
Featherstone  aforesaid,  and  of  a  certain 
mine,  to  wit,  the  Silkstone  Pit  of  the  said 
colliery  (hereinafter  called  the  respondent), 
under  the  statute  50  <fc  51  Vict.  c.  58,  s.  13, 
against  William  Sykes,  then  of  Feather- 
stone  aforesaid,  being  a  check-weigher  on 
behalf  of  the  persons  employed  at  the  said 
mine  (hereinafter  called  tne  appellant),  for 
that  he  did  on  certain  days,  to  wit,  Novem- 
ber 13th,  14th,  19th,  20th  and  21st,  1903, 
unlawfully  impede  and  interrupt  the  work- 
ing of  the  said  mine,  and  did  unlawfully 
interfere  with  certain  of  the  workmen 
employed  at  the  said  mine,  and  did  unlaw- 
fully interfere  with  the  management  of  the 
said  mine.  And  the  said  court  then  being 
of  opinion  that  the  respondent  then  beinff 
such  certified  manager  as  aforesaid,  haa 
shown  sufficient  prima  fade  ground  for  the 
removal  of  the  appellant  as  such  check- 
weigher  as  aforesaid,  duly  caused  a  summons 
to  be  served  upon  the  appellant  requiring 
him  to  appear  at  the  said  court  house  at 
eleven  of  the  clock  on  Saturday,  January 
23rd,  1904,  before  the  said  court  of  summary 
jurisdiction  acting  in  and  for  the  said 
Kiding,  to  show  (^use  against  his  removal 
as  such  check-weigher  as  aforesaid,  which 
complaint  was  adjourned  to  January  30th, 
1904,  and  further  adjourned  to  February 
13tfa,  1904,   and  ii^as    heard  on    February 
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13th  and  20th,  1904,  when  the  said  court  of 
summary  jurisdiction,  having  heard  all  the 
parties  in  the  matter  of  the  said  complaint, 
did  think  that  sufUcient  ground  had  been 
shown  by  the  resf)ondent  as  such  certified 
manager  as  aforesaid,  to  justify  the  removal 
of  the  appellant  from  his  position  of  check- 
weigher  at  the  said  mine  as  aforesaid.  And 
it  was  on  the  said  February  20th,  1904, 
adjudged  by  the  justices  that  the  appellant 
dia  on  the  days  above  mentioned,  to  wit, 
November  19th,  20t.h  and  21st,  1903,  unlaw- 
fully interfere  with  certain  of  the  workmen 
employed  at  the  said  mine.  Wherefore  it 
was  on  the  said  February  20th,  1904,  ordered 
that  the  api)ellant  be  removed  forthwith 
from  his  position  as  check-weigher  on  be- 
half of  the  persons  employed  at  the  said 
mine  as  afor&said  and  that  from  thenceforth 
he  do  cease  to  perform  the  duties  of  check- 
weigher  on  behalf  of  the  persons  employed 
at  the  said  mine  as  aforesaid. 

And  it  was  further  ordered  that  the 
appellant  pay  to  the  res[>ondent  the  sum  of 
£4  12«.  for  costs  forthwith.  And  in  default 
of  payment  it  was  ordered  that  the  sum 
due  he  levied  by  distress  and  sale  of  the 
appellant's  goods,  and  in  default  of  sufficient 
distress,  that  the  appellant  be  imprisoned 
in  His  Majesty's  prison  at  Wakefield,  in  the 
.said  Riding,  and  there  kept  for  the  space  of 
fourteen  days,  unless  the  said  sum  and  all 
costti  and  charges  of  the  said  distress  and 
commitment  and  conveyance  of  the  appel- 
lant to  the  said  prison  be  sooner  paid,  but 
the  justices  agreed  to  state  and  sign  a 
case. 

The  justices  found  that  the  appellant, 
who  was  not  only  a  check-weigher  out  also 
president  of  the  local  miners'  association, 
presided  on  November  19th,  1903,  over  a 
meeting  of  the  men  which  had  been  called 
to  consider  the  question  of  working  on  play 
days.  Play  days  were  days  on  which  the 
pits  were  not  working  for  pulling  coal,  and 
the  only  work  which  was  done  on  those 
days  was  work  neces-sary  for  the  safety  of 
the  pits,  roads,  workings,  roofs  and  ventila- 
tion. There  was  no  coal  getting.  On  a 
a  play  day,  therefore,  the  appellant  had  no 
business  at  the  pit.  Four  men  had  been 
previously  stopped  by  the  respondent  for 
refusing  to  work  on  a  play  day  for  the 
opening  out  of  some  blocked  ventilation, 
and  the  meeting  oii  November  19th  had 
been  called  to  consider  the  matter.  The 
appellant  told  the  four  men,  whose  checks 
had  been  stopped,  not  to  go  and  see  the 
respondent,  but  to  be  at  a  pit  gate  meet- 
ing next  morning,  November  20th,  not  later 
than  4.30  a.in.  and  that  he,  the  appellant, 
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would  see  that  there  were  others  to  stop 
the  men  from  going  to  work  and  they  would 
then  have  a  meeting  at  5.30  a.m. 

There  was,  accordingly,  a  pit  gate  meet- 
ing next  morning,  November  20th.  The 
appellant  spoke  and  said  the  men  were  not 
to  go  into  tne  pit,  and  he  asked  for  a  motion 
to  stop  play  day  working  either  by  fair  or 
foul  means,  and  he  said  he  would  stop  play 
day  working  one  way  or  another.  A  pit 
gate  meeting  is  a  meeting  at  the  entrance 
to  the  colliery  yard  as  the  men  are  going  to 
work.  The  appellant  told  the  men  also 
that  they  were  not  to  work  on  play  days  in 
future.  Several  men  called  as  witnesses,  were 
going  on  November  20th  to  work,  but  did 
not  ^o  to  work  as  they  were  told  not  to  do 
so.  The  appellant  also  told  the  men  at  this 
meeting  to  go  back  and  come  back  in  their 
holiday  clothes  next  morning  and  watch 
those  who  went  to  work. 

On  November  21st,  which  \<'a8  a  play  day, 
and  a  day  on  which  the  appellant  had  no 
business  at  the  pit,  men  wlio  had  gone  to 
the  colliery  intending  to  work  had  been 
interfered  with  by  the  appellant  and  had 
been  turned  back.  The  case  of  Prentice  v. 
Hall  (1877),  37  L.  T.  (n-S.)  605  j  26  W.  R. 
237,  was  brought  to  tne  attention  of  the 
justices. 

On  the  part  of  the  appellant  it  was  con- 
tended that  s.  13  of  the  Coal  Mines  Regula- 
tion Act,  1887,  refers  specially  to  what  a 
check-weigher  might  do  in  the  discharge  of 
his  functions.  The  words  "or  otherwise 
misconduct  himself  "  were  omitted  from  the 
amended  statute  and  the  words  "  or  has  at 
the  mine  to  the  detriment  of  the  owner 
agent  or  manager  done  any  thing," 
etc.,  were  substituted.  The  intention  was 
obvious  to  reduce  the  wide  spreading  net 
which  was  previously  thrown  around  the 
check-weigher.  A  check-weigher  must  not 
use  his  functions  or  take  advantage  of  his 
position  to  inflict  injury  upon  the  em- 
ployers, but  the  statute  does  not  interfere 
with  his  freedom  of  action  when  not  dis- 
charging his  ordinary  functions,  unless  he 
does  unlawful  acts.  If,  in  his  capacity  of 
president  of  the  branch  of  the  miners' 
association,  and  not  while  acting  as  check- 
weigher,  the  appellant  simply  advised  the 
men  not  to  go  down  there  was  no  offence. 
Were  it  otherwise,  it  would  be  impossible 
for  the  check-weigher  to  be  associated  with 
the  men  in  their  own  interests,  especially 
seeing  that  he  was  the  only  independent 
man  of  them.  Intimidation  would  warrant 
the  man's  removal  but  advice  would  not. 

On  the  part  of  the  respondent  it  was  con- 
tended that  the  check-weigher  was  in  no 
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senso  in  the  service  of  the  colliery  company. 
They  had  no  voice  in  the  appointment,  and 
80  long  as  he  kept  to  the  Acts  they  had  no 
power  to  remove  him.  That  made  it  all  the 
more  necessary  that  such  a  person  should 
be  careful  not  to  exceed  his  duties,  and  the 
sole  question  was  whether  the  check-weigher 
had  exceeded  his  duties  in  such  manner  as 
to  justify  the  justices  to  order  his  removal. 
Section  13  (3)  said  a  check-weigher  was  not 
authorised  in  any  way  trj  impede  or  to 
interfere  with  the  working  of  tne  mine,  or 
to  interfere  with  the  weighing  or  with  any 
of  the  workmen,  or  with  the  management 
of  the  mine.  Sub-s.  (4)  reads  as  follows : 
"If  the  owner  agent  or  manager  of  the 
mine  desires  the  removal  of  a  check-weigher 
on  the  ground  that  the  check-weigher  has 
impeded  or  interrupted  the  working  of  the 
mine  or  interfered  with  the  weighing,  or 
with  any  of  the  workmen,  or  with  the 
management  of  the  mine,  or  has  at  the 
mine  to  the  detriment  of  the  owner  agent 
or  manager  done  anything  beyond  taking 
such  account  determining  sucn  deductions 
or  giving  such  information  as  aforesaid,  he 
naay  complain  to  a  court  of  summary  juris- 
diction, who,  if  of  oninion  that  the  owner 
agent  or  manager  snows  sufficient  prima 
facie  ground  for  the  removal  of  the  check- 
weigher,  shall  call  on  the  check-weigher  to 
show  cause  against  his  removal."  Such  an 
offence  might  not  necessarily  take  place  on 
the  premises  but  at  any  time  and  at  any 
place. 

The  justices  found  that  the  appellant  did, 
on  November  19th,  20th,  and  21st,  1903, 
unlawfully  interfere  with  certain  of  the 
workmen  employed  at  the  Ackton  Hall 
Colliery,  and  ordered  the  appellant  to  be 
removed  as  check-weigher,  and  that  he  pay 
the  ordinary  costs,  amounting  to  £4  12«., 
and,  in  default  of  payment  and  distress,  to 
be  imprisoned  fourteen  days. 

The  question  upon  which  the  opinion  of 
the  court  was  desired  was  whether  there 
was  any  evidence  to  support  their  said  find- 
ing, and  if  there  was,  tne  order  was  to  be 
affirmed. 

By  s.  13  of  the  Coal  Mines  Regulation 
Act,  1887  (50  &  61  Vict.  c.  68):  "(1)  The 
persons  who  are  employed  in  a  mine,  and 
are  paid  according  to  the  weight  of  the 
mineral  gotten  by  them,  may,  at  their  own 
cost,  station  a  person  (in  this  Act  referred 
to  as  *  a  check-weigher')  at  each  place 
appointed  for  the  weighing  of  the  mineral 
and  at  each  place  api)ointea  for  determining 
the  deductions  in  order  that  he  may  on 
behalf  of  the  persons  by  whom  he  is  so 
stationed  take  a  correct  account    of   the 
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weight  of  the  mineral  or  determine  correctly 
the  deductions  as  the  case  may  be. 

"  (3)  A  check-weigher  shall  not  be  autho- 
rised in  any  way  to  imi^ede  or  interrupt  the 
working  of  the  mine,  or  to  interfere  with 
the  weighing,  or  with  any  of  the  workmen 
or  with  the  management  of  the  mine  ;    .    . 

**(4)  If  the  owner  agent  or  manager  of 
the  mine  desires  the  removal  of  a  check- 
weigher  on  the  ground  that  the  check- 
weigher  has  imfieded  or  interrupted  the 
working  of  the  mine,  or  interfered  with  the 
weighing,  or  with  any  of  the  workmen,  or 
with  the  management  of  the  mine,  or  has  at 
the  mine  to  the  detriment  of  the  owner 
agent  or  manag(T  done  anything  beyond 
taking  such  account  determining  such 
deductions  or  giving  such  information  as 
aforesaid,  he  may  complain  to  a  court  of 
summary  jurisdiction,  wno,  if  of  opinion  that 
the  owner  agent  or  manager  shows  sufficient 
prima  facie  ground  for  the  removal  of  the 
check-weigher,  shall  call  on  the  check- 
weigher  to  show  cause  against  his  removal. 

"  (5)  On  the  hearing  of  the  case  the  court 
shall  hear  the  parties,  and,  if  the^  think  that 
at  the  hearing  sufficient  ground  is  shown  by 
the  owner  agent  or  manager  to  justify  the 
removal  of  the  check-weigher,  shall  make  a 
summary  order  for  his  removal,  and  the 
check-weigher  shall  thereupon  be  removed, 
but  without  prejudice  to  tne  stationing  of 
another  check-weigher  in  his  place." 

AtlierleyJones^  K.C.,  and  J.  0,  Andrews  for 
the  appellant. — The  justices  have  found  that 
the  appellant  interfered  with  the  workmen  of 
a  mine  on  certain  dates.  The  appellant  did 
not  on  those  dates  interfere  with  the  work- 
men within  the  meaning  of  s.  13  (4)  of  the 
Coal  Mines  Regulation  Act,  1887.  The 
interference  to  be  within  the  terms  of  the 
section  must  be  interference  with  the  work- 
men by  a  check-weigher  as  a  check-weigher, 
i.e.,  whilst  engaged  in  the  performance  of 
the  duties  of  a  check-weigher.  The  acts  in 
question  of  the  appellant  were  not  done 
whilst  he  was  engaged  in  his  occupation  as 
a  check-weigher,  but  were  done  during  a 
time  when  he  was  not  at  his  work  at  the 
mine,  but  was  occupied  in  his  capacity 
of  a  president  of  the  local  miners'  as.so- 
ciation.  If  the  section  has  the  wide 
meaning  which  is  contended  for  by  the 
re8i)ondent,  a  check-weigher  will  necessarily 
be  unable  to  take  part  m  work  whicli  may 
influence  miners  or  as  an  official  of  the 
miners'  association.  Section  18  of  the  Coal 
Minos  Regulation  Act,  1872,  contained  the 
general  words  "or  has  otherwise  mis- 
conducted   himself."     After    the  decision 
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in  Prentice  v.  Hall  (1877),  37  L.  T.  (n.s.) 
605;  26  W.  R.  237,  these  words  were 
omitted  in  s.  13  (4)  of  the  Coal  Mines 
Regulation  Act,  1887,  which  repealed  the 
former  Act.  The  omission  must  have  been 
meant  to  narrow  the  operation  of  the  section 
to  interference  by  a  check-weigher  when 
engaged  upon  his  duties.  See  the  words  of 
sub-s.  (4)  "  or  interfered  with  the  weighing, 
or  with  any  of  the  workmen,  or  with  the 
management  of  the  mine."  Secondly,  the 
terms  of  the  section  are  such  that  it  is  con- 
fined to  interference  with  workmen  on  the 
premises  of  the  mine,  and  a  check-weigher 
cannot  be  removed  who  has  influenced 
workmen  in  the  neighbouring  town  or  at 
any  place  outside  the  pit  gates,  as  at  a  pit 
gate  meeting. 

Bairstow^  for  the  respondent. — A  check- 
weigher  may  be  removed  under  s.  13  (4)  if 
he  has  interfered  with  any  of  the  workmen 
of  a  mine,  and  such  interference  is  not 
limited  to  the  time  when  the  check-weigher 
is  engaged  upon  his  duties  or  when  he  is  at 
the  mine.  See  sub-s.  (3)  as  well  as  sub-s.  (4) 
of  s.  13.  If  such  interference  is  limited  to 
interference  at  the  mine,  interference  with 
worknien  going  to  work  at  a  pit  gtte  meet- 
ing is  interference  at  the  mine.  There  was 
evidence  to  support  the  flnding  of  the 
justices  that  the  appellant  had  interfered 
with  the  workmen.  One  of  the  grounds  for 
removal  specified  in  s.  13  (4)  is  "that  the 
check-weigher  .  .  .  has  at  the  mine  to 
the  detriment  of  the  owner  agent  or 
manager  done  anything  beyond  takmg  such 
account  determining  such  deductions  or 
giving  such  information  as  aforesaid."  In 
this  instance  the  act  which  Ls  a  ground  for 
removal  must  happen  "  at  the  mine."  These 
words  and  the  absence  of  any  such  words  of 
limitation  with  regard  to  "interference  .  .  . 
with  anjr  of  the  workmen "  prevent  any 
implication  that  such  interference  is  limited 
to  acts  done  at  the  mine. 

Atherley  Jones^  K.C.,  in  reply. — The  work- 
men referred  to  in  the  sub-section  are  those 
at  the  top  of  the  pit  where  the  coal  is 
weighed.  If  the  interference  in  the  terms 
of  the  sub-section  is  not  limited  to  the 
check-weigher's  course  of  duty  at  the  pit,  it 
becomes  more  diflicult  to  define  the  meaning 
of  the  word  "  interference." 

Cur.  adv,  wit. 


Alverstonb, 


July  15. 

L.C.J. — I  have    read 


the 


judgments  which  my  brothera  Kennedy 
and  Phillimore,  JJ.,  have  written,  and  I 
have  nothing  to  add. 
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Kennedy,  J.,  read  the  following  judg- 
ment :  Whilst  I  concur  in  the  conclusion  at 
which  my  lord  and  my  brother  Phillimore 
have  arrived,  I  wish  to  state  shortly  the 
reasons  for  my  own  judgment,  as  the  matter 
to  be  decided  is  one  of  general  importance. 
The  magistrates  have  found  as  a  fact  that 
on  three  out  of  the  five  dates  in  November, 
1903,  charged  in  the  respondent's  complaint 
the  appellant,  then  being  a  check-weigher, 
did  unlawfully  interfere  with  certain  of  the 
workmen  employed  at  the  Ackton  Hall 
Colliery,  and  on  this  ground,  under  the  pro- 
visions of  the  Coal  Mines  Regulation  Act, 
1887,  s.  13  (4)  (5),  they  have  made  a  sum- 
mary order  for  the  removal  of  the  apfjcllant 
from  his  position  as  check-weigher.  Inter- 
ference with  workmen  is  under  these  sec- 
tions a  specified  legal  ground  of  removal ; 
and  we  can  reverse  that  decision  only  if 
there  was  not  in  point  of  law  any  evidence 
to  justify  the  magistrates'  finding  of  fact. 
Those  findings  in  substance  are  as  follows  : 
[the  learned  jud^e  then  read  the  findings  of 
the  learned  magistrates,  as  set  out  in  the 
case  stated,  9upra\  Now  I  cannot  say  that 
what  is  here  recorded  as  having  taken  place, 
according  to  the  magistrates'  view,  on 
November  20th  and  21st,  at  all  events, 
cannot  as  a  matter  of  law  be  held  to  con- 
stitute an  interference  "with  any  of  the 
workmen  "  within  the  fair  and  proper  mean- 
ing of  the  statute.  It  is  urged  that  it  ought 
not  to  be  so  regarded  substantially  on  two 
grounds.  First,  that  the  interference  with 
workmen,  which  is  intended  to  be  forbidden, 
must  be  interference  of  the  check-weigher 
virtute  officii,  or,  at  all  events,  in  apytarent 
or  professed  exercise  of  the  check-weigher's 
po\Aer8  or  authority  as  a  check-weigher, 
whereas  (it  is  contended)  the  appellant  in 
the  (present  case  was  not  engaged  in  or 
claiming  to  be  performing  duties  as  check- 
weigher,  but  was  acting  as  president  of  the 
locju  miners'  association.  Now  I  desire,  for 
my  part,  to  say  that  I  should  by  no  means 
be  prepared  to  justify  an  order  of  ma^s- 
trates  removing  a  check-weigher  from  his 
place  merely  because,  either  £ls  an  oflicial  of 
a  miners'  a.ssociation  or  as  a  private  indi- 
vidual, the  check-weigher  took  some  part  in 
the  legitimate  work  of  a  miners'  association 
and  was  present  or  spoke  or  presided  at 
meetings  called  together  to  consider  and 
resolve  upon  matters  affecting  the  miners 
interests  or  action.  It  is  true  that  such 
action  may  be  intended  to  influence,  and 
may  influence,  the  conduct  of  workmen ; 
but  I  should  not  be  prepared  to  hold,  nor 
must  I  be  understood  to  hold  here,  that 
action  of  that  kind  is  necessarily  inter- 
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ference  within  the  meaning  of  the  section. 
I  do  not  believe  that  this  wan  the  purpose 
of  the  enactment  in  question.  But  I  am 
equally  convinced  that  the  mere  fact  that 
the  check-weigher  charged  with  the  unlaw- 
ful interference  is  also  an  official  of  the 
local  miners'  association,  and  that  the  acts 
charged  were  done  bv  him  when  purporting 
to  act  as  such  official,  and  not  when  claim- 
ing to  use  authority  or  perform  duties  as  a 
check-weigher,  does  not  necessarily  consti- 
tute an  answer  to  such  a  char^.  As  to 
what  conduct  of  a  check-weigher  is  or  is  not 
an  interference  which  under  the  terras  of 
this  statute  should  be  held  to  constitute  a 

§  roper  ground  for  his  removal,  that  must 
ei)end,  in  my  view,  upon  the  particular 
facts  of  each  case.  Interference  is  not  a 
word  of  art  or  capable  of  precise  definition  ; 
but  there  is  nothing  in  the  section  which 
limits  the  unlawful  interference  to  acts 
which  the  check-weigher  does  or  purports 
to  do  in  connection  with  or  by  virtue  of  his 
duties  as  the  check-weigher.  With  regard 
to  the  locality  of  the  acts  and  to  the 
further  contention  of  the  appellant  that 
the  section  provides  a  safeguard  against 
an  abuse  of  the  influence  and  power  of 
the  check  -  weigher  over  the  workmen 
which  his  office  as  check- weigher  gives 
him,  that  safeguard  appears  to  me  to  be 
(luite  as  reasonably  necessary  in  regard  to 
interference  with  the  workmen  at  or  outside 
as  within  the  pit  gates.  But  it  is  arj|[ued 
for  the  appellant  that  the  section  does,  if  it 
is  properly  construed,  limit  the  objection 
able  interference  to  interference  within  the 
gates,  or,  to  use  the  phrase  which  appears 
in  a  later  part  of  the  section,  to  interference 
"at  the  mine."  I  do  not  agree  with  this 
view  as  a  matter  of  construction.  The  very 
fact  that  in  regard  to  conduct  of  the  check- 
weigher,  which  is  to  the  detriment  of  the 
owner,  agent  or  manager,  the  section  does 
expressly  limit  the  area  to  the  mine,  and  in 
the  same  section  docs  not  in  terms  put  any 
such  limitation  to  interference  with  work- 
men, appears  to  me  to  make  very  strongly 
against  the  propriety  of  implying  it  in  the 
latter  case ;  nor  is  it,  in  my  view,  a  reason- 
able construction.  Reference  was  made  in 
the  course  of  the  argument  to  the  case  of 
Prentice  v.  HcUl  (1877),  37  L.  T.  (n.s.)  605. 
I  think  that  the  effect  of  the  judgments  in 
that  case,  as  well  as  the  change  in  the  word- 
ing of  the  Act  of  1887  from  the  wording  of 
the  Coal  Mines  Regulation  Act  of  1872, 
under  which  that  case  was  decided,  is 
opposed  to  the  contentions  of  the  appellant 
in  the  present  case  on  both  the  points  with 
which  1  have  dealt.    The  act  of  the  check- 
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weigher,  which  in  that  case  was  held  to 
justify  an  order  to  remove  him,  was  the 
intimidation  of  a  workman.  It  is  true  that 
the  intimidation  of  the  workman  was  in 
one  of  the  branches  of  the  colliery,  but  there 
is  no  suggestion  in  the  case  as  reported  that 
the  judgment  would  have  been  different  if 
the  act  had  been  from  outside  the  pit  gate, 
or  that  the  act  of  intimidation  was,  or  pur- 
ported to  be,  in  any  way  connected  with  the 
performance  of  the  check-weigher's  duties 
or  under  colour  of  his  authority  as  a  check- 
weigher.  It  is  true  that  both  the  judges  of 
the  Divisional  Court  lay  stress  on  tne  words 
"otherwise  misconducted  himself,"  which 
are  not  to  be  found  in  the  Act  of  1887. 
But  the  change  of  language  is  rather  against 
the  appellant^  contentions  here,  for  into  the 
Act  of  1887,  whilst  those  words  are  omitted, 
the  words  "  interfered  .  .  .  with  any  of 
the  workmen  "  are  introduced,  and  the  just 
inference  as  to  the  intent  of  the  Legislature 
appears  to  me  to  be  that  whilst  other 
"misconduct"  of  a  check-weigher  other 
than  that  which  is  specified  in  the  section 
is  not  to  afford  ground  for  his  removal, 
misconduct  which  consists  in  interference 
"with  any  of  the  workmen"  is  still  to  be 
treated  as  a  proper  ground  for  removal. 
For  these  reasons,  I  cannot  say  that  the 
facts  found  by  the  magistrates  do  not  in 
point  of  law  constitute  an  interference 
within  the  meaning  of  the  statute. 

Phillimoee,  J.,  read  the  following  judg- 
ment.— This  is  an  appeal  from  an  order 
made  by  justices  of  tne  peace  for  the  West 
Riding  of  Yorkshire.  A  complaint  was  on 
January  16th  last,  preferred  against  the 
respondent,  for  that  he,  on  November  13th, 
14tb,  19th.  20th,  and  21st,  1903,  being 
check-weigher  at  the  Ackton  Hall  Colliery, 
unlawfully  interfered  with  several  of  the 
workmen  employed  in  the  mine,  and  unlaw- 
fully interfered  with  the  management  of 
the  mine.  The  object  of  this  complaint, 
which  was  made  under  the  Coal  Mines 
Regulation  Act,  1887,  was  to  procure  the 
removal  of  the  appellant  from  his  position 
as  check-weigher.  On  February  20th.  the 
justices,  being  satisfied  that  the  appellant 
did  so  interfere,  made  an  order  for  nia  re- 
moval, with  costs,  but  stated  the  case  which 
forms  the  subject  of  this  appeal.  They  did 
not  find  adversely  to  the  appellant  with 
regard  to  the  charges  on  November  13th 
and  14th,  but  with  regard  to  the  three  later 
days  the^  found  that  the  appellant  did  un- 
lawfully interfere  with  certain  of  the  work- 
men employed  at  the  Ackton  Hall  Colliery. 
They  gave  their  findings  in  detail,  and  my 
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brother  Kennedy  has  summarised  them. 
The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether  there  was 
any  evidence  to  support  these  findings.  The 
provisions  of  the  Act  as  to  the  removal  of  a 
check-weigher  are  as  follows — s.  13  (3)  :  "  A 
check-weigher  shall  not  be  authorised  m  any 
way  to  impede  or  interrupt  the  working  of 
the  mine,  or  to  interfere  with  the  weighing, 
or  with  any  of  the  workmen  or  with  the 
management  of  the  mine.  .  .  .'^  Sub- 
section (4)  :  "  If  the  owner,  agent,  or  manager 
of  the  mine  desires  the  removal  of  a  check- 
weigher  on  the  ground  that  the  check- 
weigher  has  impeded  or  interrupted  the 
working  of  the  mine,  or  interfered  with  the 
weighing,  or  with  any  of  the  workmen,  or 
with  the  management  of  the  mine,  or  has  at 
the  mine,  to  the  detriment  of  the  owner, 
agent,  or  manager,  done  anything  beyoncl 
taking  such  account  determining  such 
deductions,  or  giving  such  information  as 
aforesaid,  he  may  complain  to  a  court  of 
summary  jurisdiction,  who,  if  of  opinion 
that  the  owner,  agent,  or  manager  shows 
sufficient  prima  facie  ground  for  the 
removal  of  the  check-weigher,  shall  call 
on  the  check-weigher  to  show  cause  against 
his  removal."  It  was  contended  on  behalf 
of  the  appellant  that  these  provisions 
relate  solely  to  interference  or  misconduct 
bv  the  check-weigher,  in  his  capacity  of 
check  -  weigher,  or  at  any  rate  only 
to  something  done  at  the  mine.  It  was 
pointed  out  that  the  words  "  or  otherwise 
misconducted  himself  "  in  the  older  Act  had 
been  repealed,  and  in  lieu  the  words  "  or 
has  at  the  mine  to  the  detriment  of  the 
owner,"  etc.,  *'  done  anvthing  beyond  taking 
such  account,"  etc.,  had  been  enacted.  But 
these  are  not  the  only  words  of  addition  in 
the  new  Act.  In  the  older  Act  (35  &  36  Vict. 
c.  76,  8.  1 8),  the  grounds  for  removal  were, 
if  a  check-weigher  has  "  impeded  or  inter- 
rupted the  working  of  the  mine  or  interfered 
with  the  weighing,  or  has  otherwise  mis- 
conducted himself."  In  the  present  Act  we 
have  the  words  "  or  has  otherwise  miscon- 
ducted himself"  taken  out,  but  we  have 
three  new  grounds  inserted— interference 
with  any  of  the  workmen,  interference  with 
the  management  of  the  mine,  and  doing 
anything  at  the  mine  to  the  detriment  of 
the  owner,  etc.  It  was  contended  on  behalf 
of  the  respondent  that  it  might  easily 
happen  that  a  person  in  the  position  of  a 
check-weigher  could  use  his  influence  and 
knowledge  to  interfere  with  the  workmen 
in  a  manner  injurious  to  the  mine  and  its 
management,  and  that  it  was  not  necessary 
in  law  that  he  should  do  the  acts  complained 
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of  at  the  mine  ;  that  it  was  a  question  of 
fact  for  the  justices  whether  he  had 
interfered  with  the  workmen.  The  jus- 
tices set  out  the  evidence  on  both  sides  as 
part  of  the  case.  From  this  I  gather,  that 
the  act  complained  of  on  November  19th, 
was  an  inflammatory  speech  and  advice,  or 
direction,  given  to  four  miners  at  a  meeting 
held  at  the  Featherstone  Hotel ;  that  the 
acts  complained  of  on  the  20th  and  21  st, 
were  inflammatory  speeches  and  threats  at 
meetings  held  at  tne  pit  gate.  If  it  be 
necessary  to  constitute  a  cause  of  removal 
that  the  action  of  which  a  complaint  is 
made  should  be  done  as  contended  at  the 
mine,  I  do  not  think  that  what  happened 
on  the  19th  could  be  said  to  be  done  at  the 
mine  ;  but  I  think  that  the  justices  might 
find  that  the  actions  of  the  appellant  on  the 
20th  and  2l8t,  were  acts  of  interference  with 
the  workmen.  A  pit  gate  meeting  was,  upon 
the  evidence,  a  meeting  held  on  the  road 
outside  the  entrance  to  the  mine  yard,  at  a 
point  which  every  workman  must  pass,  and 
where  any  workman  upon  whom  influence 
or  intimidation  might  be  brought  to  bear 
could  be  stopped.  I  think  that  acts  done 
at  such  a  meeting  were  acts  done  at  the 
mine,  and  though  not  done  by  the  appellant 
in  his  capacity  of  check-weigher  were  acts 
of  serious  interference.  It  was  suggested 
that  the  order  could  not  be  supported  un- 
less the  iustices  were  right  in  their  findings 
as  to  all  three  days ;  but  this  was  not  a 
conviction  for  misdemeanor  to  which  the 
rule  in  O'Connell  v.  Reg,  (1844),  11  CI.  &  F. 
155,  would  apply,  it  is  a  proceeding 
on  behalf  of  the  manager  of  the  mine 
to  get  rid  of  an  oflicial  appointed  by 
the  men,  who  has  misused  his  official 
position  and  hw  statutory  privileges  to  the 
detriment  of  the  mine.  An  order  for 
removal  upon  a  proper  case  would  be  ex 
dehito  justitice  whether  the  objectionable 
conduct  was  upon  two  days  or  three.  It 
becomes,  therefore,  unnecessary  to  decide 
whether  or  not  a  check-weigher  may  be  re- 
moved from  his  office  by  reason  ot  acts  of 
interference  not  done  at  the  mine.  I  am, 
however,  of  opinion  that  there  is  no  such 
local  limitation.  Section  13  (3)  enumerates 
the  acts  which  a  check-weigher  has  no 
authority  to  do ;  sub-s.  (4)  says  that  if  he 
does  any  of  these  acts  he  may  be  removed 
from  his  office,  and  also  that  he  may  be  re- 
moved upon  additional  grounds, — namely, 
doing  at  the  mine  acts  to  the  detriment  of 
the  mine-owner,  agent,  or  manager.  These 
are  words  of  extension,  not  of  limitation. 
It  was,  therefore,  open  to  the  justices  to 
find  that  the  action  of   the  appellant  on 
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November  19th  (thougli  it  did  not  take 
place  "  at  the  mine."  and  though  it  was  not 
as  check-weigher,  out  as  president  of  a 
miners'  association  that  he  spoke),  was  an 
unlawful  interference  with  certain  of  the 
workmen  employed  at  the  mine.  The 
appeal  will  be  dismissed  with  costs. 

Appeal  dismtssed. 

Solicitors  for  the  appellant :  C  Russell  & 
Co.,  for  C.  E.  S.  Lowden,  Pontefract. 

Solicitors  for  the  respondent :  West, 
King,  Adams  <b  Co.,  for  Moxon  and  Barker, 
Pontefract. 
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Hampstead   Bobouoh   Council  v.  Mid- 
land Rail.  Co. 

Metropolis— Paving  expenses — New  street 
— Land  adjoining  street  —  Owner — 
Land  subject  in  perpetuity  to  burden 
of  a  public  right — Burden  imposed  for 
benent  of  individual — Midland  Rail- 
way Act,  1900  (63  <b  64  Vict.  c.  cxliii.), 
s.  18  (2)-— Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  ss.  106,  250 
—  Metropolis  Management  Amend- 
ment Act,  1862  (26  <k  26  Vict.  c.  102), 
8.77. 

By  the  Midland  Railtmy  Act,  1900,  «.  18  (2), 
it  VHU  provided  that  /or  the  protection 
of  the  owners  of  certain  lands  taken  for 
hidings  the  raUioay  company  should 
leave  a  strip  of  land  twenty  feet  wide 
along  the  whole  length  of  a  certain 
road,  and  at  their  own  expense  plant 
and  maintain  the  sams  with  shrubs  and 
trees  to  the  reasonable  satisfaction  of 
the  oumers,  and  shovld  also  fence  off 
the  said  lands  from  the  road  by  an 
open  undimbable  iron  fence  seven  feet 
high.  The  railway  company  acquired 
the  land,  and  left  a  strip  of  land 
twenty  feet  wide  along  the  whole  length 
of  the  road,  and  planted  it  and  fenced 
it  off  as  required  by  that  section.  The 
local  authority  paved  the  road  under 
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«.  105  of  the  Metropolis  Management 
Act,  1865,  and  apportioned  part  of  the 
expenses  thereof  on  the  radrvay  eomr 
pany  under  8,  77  of  the  Metropolis 
Management  Amendment  Act,  1862. 

Held,  that  as  the  burden  on  the  strip  of 
land  along  the  road  was  imposed  for 
the  benefit  of  an  individual  or  indi- 
tnduals  who  might  release  it,  the  land 
was  not  incapable  for  ever  of  being  let 
at  a  rack-rent,  and  that  therefore  the 
company  were  the  "  owners "  thereof 
within  the  meaning  of  s.  260  of  the 
Metropolis  Management  Act,  1855,  and 
were  liable  to  contribute  towards  the 
paving  expenses. 

Special  case  stated  under  the  Rules  of 
the  Supreme  Court,  1883,  Order  XXXIV. 

1.  This  is  a  statement  of  the  question  of 
law  arising  in  this  action  by  agreement  of 
the  parties  thereto  in  the  form  of  a  special 
case  for  the  opinion  of  the  court. 

2.  The  dispute  between  the  parties  is  as 
to  the  liability  of  the  defendants  to  the 
plaintiffs  to  contribute  to  the  estimated 
expenses  of  paving  a  certain  portion  of  a 
"  new  street  known  as  Westbere  Road,  in 
the  metropolitan  borough  of  Hampstead. 

3.  The  plaintiffs  are  by  virtue  of  the 
Metropolis  Management  Act,  1856,  and  the 
Acts  amending  the  same,  and  the  London 
GU)vemnient  Act,  1899,  the  local  authority 
for  the  metropolitan  borough  of  Hamp- 
stead and  the  body  charged  with  the  duty 
of  paving  new  streets  in  the  said  borough. 

4.  By  s.  105  of  the  Metropolis  Manage- 
ment Act,  1865  (18  k  19  Vict.  c.  120),  it  is 
provided  as  follows  :  "In  case  the  owners 
of  the  houses  forming  the  greater  part  of 
any  new  .street  laid  out  or  made  or  here- 
after to  be  laid  out  or  made,  which  is  not 

Saved  to  the  satisfaction  of  the  vestry  or 
istrict  board  of  the  parish  or  district  in 
which  such  street  is  situate,  be  desirous  of 
having  the  same  paved,  as  hereinafter  men- 
tioned, or  if  such  vestrv  or  board  deem  it 
necessary  or  expedient  that  the  same  should 
be  so  paved,  then  and  in  either  of  such 
cases  such  vestry  or  board  shall  well  and  suffi- 
ciently pave  the  same,  either  throughout  the 
whole  breadth  of  the  carriageway  and  foot- 
paths thereof,  or  any  part  of  such  breadth, 
and  from  time  to  time  keep  such  pavement 
in  good  and  sufficient  rei)air ;  and  tne  owners 
of  the  houses  forming  such  street  shall,  on 
demand,  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  pro- 
viding and   laying  such    pavement   (such 
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amount  to  be  determined  by  the  surveyor 
for  the  time  being  of  the  vestry  or  board) ; 
and  in  case  such  estimated  expenses  exceed 
the  actual  expenses  of  such  paving,  then  the 
difference  between  such  estmiatea  expenses 
and  such  actual  expenses  shall  be  repaid  by 
the  said  vestry  or  board  to  the  owners  of 
houses  by  whom  the  said  sum  of  money  has 
been  paid  :  and  in  case  the  said  estimated 
expenses  be  less  than  the  actual  expenses 
of  such  paving,  then  the  owners  of  the  said 
houses  shall,  on  demand,  pay  to  the  said 
vestry  or  board  such  further  sum  of  money 
as,  together  with  the  sum  already  paid, 
amounts  to  such  actual  expenses." 

5.  By  s.  77  of  the  Metropolis  Vfanage- 
ment  Amendment  Act,  1862  (26  <fe 
26  Vict.  c.  102),  it  is  provided  ad  follows : 
"  Where  any  vestry  or  district  board  shall, 
under  the  powers  given  by  the  hundred 
and  fifth  section  of  the  firstly  recited  Act, 
have  paved  or  be  about  to  pave  any  new 
streetj  the  owners  of  the  lana  bounding  or 
abutting  on  such  street  shall  be  liable  to 
contnbute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the 
owners  of  houses  therein  ;  provided  that  it 
shall  be  lawfnl  for  the  vestry  or  district 
board  to  charge  the  owners  of  land  in  a 
leas  proportion  than  the  owners  of  house 
property,  should  they  deem  it  just  and 
expedient  so  to  do ;  and  any  such  costs  and 
expenses,  including  the  costs  of  paving  at 
the  points  of  intersection  of  streets,  ana  all 
other  incidental  costs  and  charges,  shall  be 
apportioned  by  the  vestry  or  board,  and 
shall  be  recoverable  either  before  the  work 
shall  be  commenced,  or  during  its  progress, 
or  after  its  completion  ;  ana  it  shall  be 
lawful  for  the  vestry  or  district  board  at 
their  discretion  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect 
of  each  house  or  premises  by  instalments 
spread  over  a  period  not  exceeding  twenty 
years ;  and  any  such  amount  shall  be 
recoverable  from  the  present  or  any  future 
owner  of  the  premises  either  by  action  at 
law  or  in  a  summary  manner  before  a 
justice  of  the  peace,  at  the  option  of  the 
vestry  or  board. 

6.  By  8. 250  of  the  Metropolis  Management 
Act,  1865  (18  &  19  Vict.  c.  120),  it  is  pro- 
vided (inter  alia)  as  follows  :  "  The  word 
*  owner'  shall  .  .  .  mean  the  person  for  the 
time  being  receiving  the  rack-rent  of  the 
lands  or  premises  in  connection  with  which 
the  said  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if 
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such  lands  or  prer  ises  were  let  at  a  rack- 
rent." 

7.  By  the  Midland  Railway  Actj  1900 
(63  &  64  Vict.  c.  cxliii.),  certain  additional 
powers  were  conferred  upon  the  defendants, 
the  Midland  Railway  Company,  in  the  said 
Act  referred  to  as  "  the  comi>any,''  and  par- 
ticularly by  8.  18  of  the  said  Act  it  was 
provided  as  follows  ;  "  The  following  pro- 
visions shall  unless  otherwise  agreed  apply 
and  have  effect  for  the  protection  of 
Percy  Horace  Gordon  Powell-Cotton  and  his 
trustees  (in  this  section  called  the  owners) — 

**  (1)  The  company  shall  not  use  any  part 
of  the  sidings  to  oe  placed  upon  the  land  to 
be  acquired  from  the  owners  and  coloured 
red  upon  the  plan  and  signed  by  John  Allen 
McDonald  on  behalf  of  the  company  and  by 
Percival  Fox  Tuckett  on  behalf  of  the 
owners  for  any  purpose  except  for  the 
standing  of  empty  passenger  trains. 

"(2)  The  company  shall  acquire  all  the 
land  of  the  owners  up  to  Westbere  Road 
and  .shall  leave  a  strip  of  land  twenty  feet 
wide  along  the  whole  length  of  such  Westbere 
Road  and  shall  at  their  own  expense  plant  and 
maintain  the  same  with  shrubs  ana  trees  to 
the  reasonable  satisfaction  of  the  owners 
and  shall  at  the  like  expense  and  to  the  like 
satisfaction  fence  off  the  said  lands  from  the 
Westbere  Road  by  an  open  unclimbableiron 
fence  seven  feet  high  such  planting  and 
fencing  to  be  carried  out  within  one  year 
from  tne  company  obtaining  possession  of 
such  lands  and  to  be  maintained  by  the 
company." 

8.  In  accordance  with  the  provisions  of 
sub-s.  (2)  of  the  said  section  of  the  said  Act 
the  defendants  duly  acquired  the  land 
therein  referred  to,  and  left  a  strip  of  land 
twenty  feet  wide  along  and  contiguous  to 
the  whole  length  of  the  west  side  of  West- 
bere Road  aforesaid,  and  have  planted  and 
dealt  with  the  same  in  manner  in  the  said 
section  provided.  They  have  also  fenced 
off  the  said  lands  from  the  Westbere  Road 
by  an  open  unclimbable  iron  fence  seven  feet 
high  in  pursuance  of  the  said  section,  and 
planted  a  quick-set  hedge  immediately  inside 
the  said  fence  along  its  whole  length.  On 
the  other  side  of  the  said  strip  the  said  land 
slopes  down  to  the  edge  of  their  railway,  a 
cutting  having  been  made  for  the  purpose 
of  constructing  the  same.  A  plan  of  the 
said  road  and  of  the  said  strip  of  land  and 
of  the  bank  or  slope  and  railway  lines  is 
annexed  to  this  case  and  marked  "  A,"  and 
may  be  referred  to  as  part  of  this  case. 

9.  On  June  4th,  1903,  the  plaintiffs,  pur- 
suant to  the  said  provisions  of  the  Metro- 
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Soils    Management   Acts,  1855  and  1862, 
oly  passed  a  resolution  in  the  following 
terms: 

"  That  inasmuch  as  the  remaining  private 
portion  of  the  new  street  in  this  borough 
called  and  known  as  Westbere  Road  is  not 
paved  to  the  satisfaction  of  this  council, 
this  council  deem  it  necessary  and  expedient 
that  the  same  should  be  paved  in  manner 
following,  that  is  to  say,  tnat  the  footways 
be  paved  throughout  the  whole  width  with 
patent  non-slip  nard  York  paving  on  proper 
foundations ;  that  the  existing  kerb  oe  re- 
laid  on  Portland  cement  concrete  founda- 
tions, any  deficiency  therein  to  be  made 
good  with  new  twelve-inch  by  eight-inch 
Norway  kerb ;  that  channels  be  laid  on 
concrete  foundations  of  twelve-inch  by  six- 
inch  granite,  one  stone  wide,  edged  on  the 
outer  side  with  three-inch  by  six-inch 
Enderby  granite  setts,  one  stone  wide ;  that 
the  crossings  (if  any)  be  paved  with  three- 
inch  by  six-inch  Enderby  granite  setts  on 
Portland  cement  concrete  foundations  ;  and 
that  the  roadway  be  made  up  with  twelve 
inches  of  hard  core,  three  inches  of  gravel, 
and  three  inches  of  Enderby  granite ;  and 
that  the  estimated  ex{)enses,  amounting  to 
£2,364  12«.,  of  providing  and  layins  such 
pavement  be  and  the  same  are  nereby 
apportioned  to  and  charced  upon  the  re- 
spective owners  of  the  nouses  and  land 
forming  or  bounding  or  abutting  on  the 
said  portion  of  the  said  new  street  in 
manner  following,  and  be  demanded  and 
recovered  accordingly." 

10.  The  apportioned  amount  of  the  said 
sum  of  £2,364  128.,  being  the  estimated  cost 
as  determined  by  the  surveyor  for  the  time 
being  to  the  council  of  paving  the  road  and 
footways  in  accordance  with  the  above 
resolution  of  the  council  chargeable  accord- 
ing to  the  determination  of  the  council  u]K)n 
the  owners  of  the  said  land  in  Westbere 
Road  is  £1,200  12s. 

11.  By  a  notice  dated  September  25th, 
1903,  and  signed  by  Arthur  P.  Johnson,  the 
town  clerk  to  the  plaintiffs,  which  was 
served  on  the  defendants  on  tne  same  dav, 
the  said  sum  of  £1,200  12«.  was  duly 
demanded  of  the  defendants.  A  copy  of 
the  said  notice  is  annexed  to  this  case  and 
marked  "  B,"  and  may  be  referred  to  as  part 
of  this  case. 

12.  The  plaintiffs  contend  that  the  defen- 
dants are  "  the  owners  "  of  the  land  "  bound- 
ing or  abutting"  on  the  said  new  street 
known  as  Westbere  Road  aforesaid  within 
the  meaning  of  the  Metropolis  Management 
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Act  aforesaid,  and  are  liable  to  contribute 
to  the  expenses  or  estimated  expenses  of 
paving  the  same  the  said  sum  of  £  1,200  12s. 

13.  The  defendants  contend  (a)  that  the 
said  land  is  not  land  bounding  or  abutting 
on  the  said  street  within  the  meaning  oi 
8. 77  of  the  Metropolis  Management  Amend- 
ment Act,  1862 ;  (b)  that  the  said  land  is 
subject  in  perpetuity  to  the  burden  of  public 
and  private  rights,  which  deprive  it  of  all 
benencial  value  to  the  defendants,  and  is 
not  such  land  as  is  intended  by  the  said 
section  ;  and  (c)  that  the  defendants  are  not 
owners  of  the  said  land  within  the  meaning 
of  the  enactments  mentioned  in  para- 
graphs 4,  5  and  6,  and  that  they  are  tnere- 
fore  not  liable  to  contribute  to  the  said 
paving  expenses. 

14.  The  Questions  submitted  for  the 
opinion  of  tne  court  are : 

(1)  Whether,  on  the  true  construction  of 
the  Metropolis  Management  Acts,  1855  and 
1862,  and  having  regard  to  the  said  pro- 
visions of  the  Midland  Railway  Act,  1900, 
the  defendants  are  liable  to  pay  to  the 
plaintiffs  the  amount  claimed  in  this  action 
in  respect  of  the  estimated   expenses   of 

laving  the  new  street  known  as  Westbere 
oad;  and 

(2)  By  whom  the  costs  of  this  action  and 
special  case  ought  to  be  paid. 

Macmorran,  K.C.  (Courtkope  -  Afunroe 
with  him),  for  the  plaintiffs.— The  defen- 
dants are  owners  of  land  "bounding  or 
abutting"  on  the  new  street  within  the 
meaning  of  s.  77  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  supra^  and 
the  provisions  of  the  Midland  Railway 
Act  in  re^rd  to  the  land  do  not  bring  the 
case  within  the  decision  in  Great  Eastern 
Bail.  Co.  V.  Hackney  Board  of  Works 
(1883),  8  App.  Cas.  687,  as  the  defendants' 
land  is  not  tnereby  subjected  in  perpetuity 
to  the  burden  of  a  public  rignt,  which 
deprives  them  of  the  beneficial  use  of  the 
land.  The  expression  extra  commercium 
used  by  Lord  Watson  in  his  judgment  in 
that  case  means  nothing  less  than  land  or 
buildings  "subject  in  perpetuity  to  the 
burden  of  a  public  right,''  the  owners  being 
thereby  deprived  of  the  beneficial  use 
thereof.  The  defendants'  land  is  not  sub- 
ject to  a  public  right,  nor  is  it  subject  to  a 
public  or  private  right  "in  perpetuity." 
A  private  Act  of  Parliament  is  in  the 
nature  of  a  contract  between  the  parties 
which  can  be  waived  by  the  party  for 
whose  benefit  the  provision  was  passed. 
He  also  referred  to  L&ndon  County  Coutirilv. 
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Wandktfforth  Borough  CowncU^  [1903]  1 K.  B. 
797  :  67  J.  P.  215  ;  Wright  v.  Ingle  (1886), 
16  Q.  B.  D.  379 ;  60  J.  P.  436  ;  Homsey 
District  Council  v.  Smith,  [18971  1  Ch.  843  ; 
Hackney  Corporation  v.  Lee  Uonservancj/ 
Board,  [19041  2  K.  B.  541  :  68  J.  P.  485  ; 
Goldmitd  V.  Great  Eastern  jRaU,  Co.  (1884), 
25  Ch.  D.  511 ;  Savin  v.  Hoylake  Rail,  Co. 
(1866),  L.  R.  1  Ex.  9  ;  Countess  of  Rothes  v. 
Kirkcaldy  Waterworks  Commissioners 
(1882),  7  App.  Cas.  694. 

Montague  Lush,  K.C.  (William  Wills 
with  him),  for  the  defendants.— The  defen- 
dants are  not  owners  of  land  bounding  or 
abutting  on  the  new  street  within  the 
meaning  of  s.  77  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  supra.  The 
effect  of  the  provisions  of  the  Midland 
Railway  Act  is  to  place  the  land  extra 
commercium,  that  is,  to  make  it  subject  in 
perpetuity  to  the  burden  of  public  and 
private  rights  which  deprive  it  of  all  bene- 
ficial value  to  the  defendants.  The  case 
cannot  be  distinguished  from  Great  Eastern 
Rail.  Co.  V.  Hackney  Board  of  Works, 
supra,  on  the  grounds  suggested  on  behalf 
of  the  plaintiffs.  The  defendants  have 
been  deprived  of  the  beneficial  use  of  the 
land,  and  it  makes  no  difference  whether 
they  are  so  deprived  by  reason  of  a  public 
right  over  the  land,  or  by  reason  of  the 
right  of  an  individual  or  individuals  over 
the  land.  The  land  is  subject  to  the  burden 
"in  perpetuitv"  no  less  in  the  one  case 
than  m  the  otner.  A  public  right  might  be 
extinguished  bv  Act  of  Parliament.  The 
provisions  of  tne  railway  company's  Act 
could  not  be  waived  by  the  Powell-Cotton 
trustees.  The  court  should  look  at  the 
state  of  things  as  they  stand  and  not  as 
they  might  be  in  certain  events  which 
might  or  might  not  happen.  He  also 
referred  to  PJumstead  Board  of  Works  v. 
British  Land  Co.  (1875),  L.  R.  10  Q.  B. 
203. 

Cur.  adv.  vuZt. 

August  2,  1904. 

BiOHAM,  J.— -I  have  had  an  opportunity 
of  examining  the  cases  that  were  cited 
before  me,  and  I  think  the  result  of  them 
is  that  where  land  is  incapable  of  yielding 
a  rack-rent  by  reason  of  its  being  subjected 
to  some  public  user— for  instance,  where 
land  has  oeen  dedicated  as  a  highway,  or 
where  a  church  has  been  built  upon  it  and 
consecrated  according  to  Engli^  law  for 
public  worship,  or  where  the  land  has  beea 
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appropriated  by  Act  of  Parliament  to  some 
public  puriK)se— the  owner  is  not  liable  to 
contribute  in  resi)ect  of  such  lands  to  the 
expenses  of  paving  a  new  street;  but 
where  the  incapacity  is  created  in  favour 
of  an  individual,  or  of  a  particular  class  of 
persons— for  instance,  where  the  owner  has 
covenanted  not  to  use  the  land  for  any 
purpose  of  profit,  or  where  he  has  volun- 
tarily devoted  it  to  a  purjjose  which  is 
inconsistent  with  the  receiving  of  rent,  as 
in  the  case  of  Wright  v.  Ingle,  supra,  then 
the  owner  does  not  escape  liability.  The 
reason  for  the  distinction  seems  to  be  that 
in  the  one  case  nothing  short  of  an  Act  of 
Parliament  can  restore  to  the  land  its 
capacity  to  yield  a  rent,  whereas  in  the 
otner  case  the  capacity  can  be  restored  by 
the  mere  act  of  the  parties  who  for  the  time 
being  have  destroyed  it  Then  into  which 
category  does  the  present  case  fall]  I 
think  in  the  second.  It  is  true  that  the 
restriction  which  prevents  the  railway  com- 
pan^r  from  turning  the  land  to  a  profitable 
use  is  embodied  m  an  Act  of  Parliament, 
but  the  Act  creates  no  public  right ;  it  does 
no  more  than  give  a  legislative  sanction  to 
an  agjreement  between  Mr.  Powell-Cotton 
and  his  trustees  on  the  one  hand,  and  the 
railway  companv  on  the  other.  Such  an 
agreement  can  be  put  an  end  to  by  the 
parties  to  it  at  anj;  moment  apparently 
without  the  intervention  of  the  legislature. 
See  Goldsmid  v.  Great  Eastern  Hail.  Co., 
supra.  The  arguments  adduced  by  Mr. 
Lush  yesterday  were  put  forward  in  that 
case  by  Mr.  Hemming,  and  were  dismissed 
as  insufficient.  Thev  therefore  do  not 
afford  any  answer  to  the  claim  of  the  local 
authority  to  be  paid  the  amount  sued  for 
There  must  be  judgment  for  the  plaintiffs 
with  costs. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs :  Arthur  P. 
Johnson. 

Solicitors  for  the  defendants :  Beale  & 
Co. 
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COURT  OF  APPEAL. 


August  9,  10,  1904. 

Tower  Division  op  London  JJ.  v. 
Chambers  and  Others. 

Licensing  Acts— Beerhouse  licensed  before 
1869 — Conviction  of  tenant  for  selling 
spirits  without  a  licence  —  Forfeiture 
of  licence — Application  by  owner  to 
special  sessions  for  grant  of  licence- 
Jurisdiction  of  justices  to  refuse— Ale- 
house Act,  1828  (9  Geo.  4,  c.  61),  s.  14— 
Beerhouse  Act,  1840  (3  <k  4  Vict  c.  61), 
8.  7— Wine  and  Beerhouse  Act,  1869 
(.32  &  33  Vict.  c.  27),  ss.  8, 19— Licensing 
Act,  1874  (37  &  38  Vict.  c.  49),  s.  15. 

The  licensee  of  a  beerhouse  which  had  been 
licensed  prior  to  May  1st,  1869,  tm« 
convicted  in  July,  1903,  of  selling 
spirits  vnthout  a  licence,  and  the  house 
was  thereupon  closed.  The  licence  had 
been  continuously  renewed  uv  to  thxt 
time.  In  September,  190^,  the  oumers 
of  the  premises  applied  to  special  ses- 
sions under  s.  15  of  the  Licensing  Act, 
1874,  for  the  grant  of  a  licence  to  a  new 
tenant. 

Held,  that  upon  the  conviction  the  licence 
had  become  forfeited  under  s.  1  of  the 
Beerhouse  Act,  1840,  and  that  it  was 
not  "  in  force  "  vnthin  the  meaning  of 
s,  19  of  the  Wine  and  Beerhouse  Act, 
1869,  at  the  time  of  the  application  by  the 
owners  ;  and  that  therefore  the  justices 
had  jurisdiction  to  refuse  the  applica- 
tion upon  grounds  other  than  one  or 
more  of  the  four  grownds  specified  in 
s,  8  of  the  Wine  and  Beerhouse  Act, 
1869. 

Ex  parte  Flinn  &  Sons  (iTo.  2),  [1899]  2  Q,  B, 
607  ;  63  J.  P,  740,  overruled. 

Decision  of  the  High  Cov/rt  of  Justice, 
Kin^s  Bench  Division  (Alverstone, 
L.C.J.,  Wills  and  Kennedy,  JJ.) 
{reported  68  J,  P,  204),  reversed. 

Appeal  of  the  justices  from  the  judgment 
of  the  High  Court  of  Justice,  King's  Bench 
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Division  (Alverstone,  L.C.J.,  Wills  and 
Kennedy,  JJ.),  upon  the  following  case 
stated  by  the  quarter  sessions  for  the 
county  of  London  on  the  hearing  of  an 
appeal  against  the  refusal  of  the  appellants, 
certain  justices  of  London,  to  grant  to  the 
respondent,  Cobum,  a  certificate  autho- 
rising the  grant  to  him  of  a  licence  to  sell 
by  retail  beer  and  wine  to  be  consumed  on 
or  off  the  premises  at  a  house  known  as  the 
"  Coach  and  Horses,''  situated  at  86,  Back 
Church  Lane,  in  the  parish  of  St.  Qeorge- 
in-the-East  in  the  Tower  Division,  in  the 
said  counter,  when  the  said  appeal  was 
allowed  subject  to  this  case. 

1.  The  "Coach  and  Horses"  beerhouse 
aforesaid  was  licensed  for  the  sale  of  beer 
and  wine  to  be  consumed  on  or  off  the  said 
premises  prior  to  May  1st,  1869,  and  the 
said  licence  has  been  renewed  from  time  to 
time,  the  last  renewal  thereof  having  been 
made  to  one  Joseph  Arch,  the  then  tenant^ 
at  the  general  annual  licensing  meeting 
of  the  said  division  on  February  13th, 
1903.  A  copy  of  this  licence  is  annexed 
hereto  and  marked  No.  1. 

2.  In  the  month  of  July,  1903^  proceed- 
ing were  instituted  by  the  Excise  autho- 
rities against  the  said  Joseph  Arch  under 
the  Act  4  <k  5  Will.  4,  c.  85,  s.  20,  to  recover 
penalties  under  the  Act  6  Geo.  4,  c.  81,  and 
the  said  Joseph  Arch  \ias,  on  July  30th, 
1903,  for  the  first  time  convicted  of  the 
offence  of  selling  spirits  without  a  licence. 
A  copy  of  the  said  conviction  is  annexed 
hereto  and  marked  No.  2.  The  said  beer- 
house was  thereupon  closed  for  the  sale  of 
beer  and  wine,  and  was  not  again  opened 
for  such  sale  until  after  the  hearing  of  the 
above-mentioned  appeal  on  October  16th, 
1903. 

3.  On  September  18th,  1903,  an  application 
was  made  to  a  metropolitan  police  magis- 
trate, sitting  at  the  Thames  Police  Court, 
on  behalf  of  the  respondents,  Chambers, 
Sichel  and  Coombes,  who  are  the  owners  of 
the  said  beerhouse,  pursuant  to  s.  15  of  the 
Licensing  Act,  1874  (37  k  38  Vict.  c.  49), 
for  authority  to  the  respondent  Cobum  to 
carry  on  the  same  business  upon  the  same 
premises  until  the  then  next  special  sessions 
for  licensing  purposes.  The  said  applica- 
tion was,  at  the  suggestion  of  the  said 
magistrate,  treated  as  withdrawn. 

4.  On  September  28th,  1903  (being  the 
then  next  special  sessions  of  the  said  Tower 
division  for  licensing  purposes),  a  further 
application  was  made  on  behalf  of  the  said 
owners  to  such  special  sessions  for  the 
grant  of  a  licence  for  the  sale  of  beer  and 
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wine  by  retail  in  respect  of  such  premises 
to  the  respondent,  Cobum,  pursuant  to  the 
said  s.  15  of  the  Licensinff  Act  1874.  The 
respondent  Coburn  was  tBen  tne  real  resi- 
dent holder  and  occupier  of  the  said  beer- 
house. The  grant  of  such  licence  was 
refused  at  the  said  special  sessions  upon 
ffrounds  other  than  one  or  more  of  the 
four  grounds  specified  in  s.  8  of  the  Wine 
and  Beerhouse  Act,  1869  (32  k  33  Vict, 
c.  27).  There  was  no  evidence  before  the 
said  licensing  justices  which  would  bring 
the  case  within  any  one  of  the  said  four 
grounds. 

5.  Aeainst  the  said  refusal  the  respon- 
.  dents  auly  appealed  to  the  said  court  of 

quarter  sessions,  when  it  was  contended  on 
behalf  of  the  appellants  that  the  said 
licensing  justices  nad  jurisdiction  to  refuse 
the  saia  grant  to  the  respondent  Coburn 
upon  grounds  other  than  one  or  more  of 
the  four  grounds  specified  in  s.  8  of  the 
Wine  and  Beerhouse  Act,  1869,  and,  on 
behalf  of  the  respondents,  it  was  contended 
that  the  jurisdiction  of  the  said  licensing 
justices  to  refuse  the  said  grant  was  limited 
to  one  or  more  of  the  said  four  grounds. 

6.  The  said  court  of  quarter  sessions 
found  for  the  respondents,  and  allowed  the 
said  appeal  as  hereinbefore  stated. 

7.  The  question  for  the  opinion  of  the 
court  is  whether,  upon  the  facts  above 
stated,  the  said  licensing  justices  for  the 
Tower  division  aforesaid  had  jurisdiction  to 
refuse  the  said  grant  to  the  respondent 
Coburn  upon  any  ground  other  than  one  or 
more  of  the  four  grounds  specified  in  s.  8 
of  the  Wine  and  Beerhouse  Act,  1869. 

8.  If  the  court  shall  answer  the  above 
question  in  the  negative  the  order  of  the 
sessions  is  to  stand,  but  otherwise  the 
order  of  the  sessions  is  to  be  quashed,  and 
the  appeal  sent  back  to  the  court  of  quarter 
sessions  to  be  heard  on  the  merits,  or  such 
other  order  is  to  be  made  as  to  tne  court 
seems  just. 

W.  R.  McCONNELL, 

Chairman. 

The  Divisional  Court  held  that  the  jus- 
tices had  no  power  to  refuse  to  grant  the 
licence  except  upon  one  or  more  of  the  four 
grounds  specified  in  s.  8  of  the  Wine  and 
Beerhouse  Act,  1869. 

The  Alehouse  Act,  1828  (9  Geo.  4,  c.  61), 
s.  14,  provides  that  :  "  If  anv  person  duly 
licensed  under  this  Act  shall  (before  the 
expiration  of  such  licence)  ...  be  by  sick- 
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ness  or  other  infirmity  rendered  incapable 
of  keeping  an  inn  .  .  . ;  it  diall  be  lawful 
for  the  justices  assembled  as  aforesaid  at  a 
special  session  holden  under  the  authority 
of  this  Act  for  the  division  or  place  in 
which  the  house  so  kept  or  having  been 
kept  shall  be  situate  ...  to  grant  ...  to 
the  assigns  of  such  person  becoming  in- 
capable of  keeping  an  mn  ...  a  licence  to 
seD  exciseable  liquors  by  retail  to  be  drunk 
or  consumed  in  such  house  or  the  premises 
thereunto  belonging ;  ..." 

By  the  Wine  and  Beerhouse  Act,  1869 
(32  k  33  Vict.  c.  27)  : 

Section  8. — "  All  the  provisions  of  the 
Alehouse  Act  1828,  as  to  the  terms  upon 
which,  and  the  manner  in  which,  and  the 
persons  by  whoin,  grants  of  licences  are  to 
oe  made  oy  the  justices  at  the  said  general 
annual  licensing  meeting,  and  as  to  appeal 
from  any  act  of  any  justice,  shall,  so  far 
as  may  be,  have  effect  with  regard^  to 
grants  of  certificates  under  this  Act,  subject 
to  this  qualification,  that  no  application  for 
a  certificate  under  this  Act  in  respect  of  a 
licence  to  sell  by  retail  beer,  cider,  or  wine  not 
to  be  consumed  on  the  premises  shall  be 
refused,  except  upon  one  or  more  of  the 
following  grouuds  ;  viz. :  (1)  That  the  appli- 
cant has  failed  to  produce  satisfactory 
evidence  of  good  character :  (2)  That  the 
house  or  shop  in  respect  of  which  a  licence 
is  sought,  or  any  adjacent  house  or  shop 
owned  or  occupied  by  the  person  applying 
for  a  licence,  is  of  a  disorderly  character,  or 
frequented  by  thieves,  prostitutes,  or  per- 
sons of  bad  character :  (3)  That  the  appli- 
cant having  previously  held  a  licence  for 
the  sale  of  wine,  spirits,  beer,  or  cider,  the 
same  has  been  forfeited  tor  his  misconduct, 
or  that  he  has  through  misconduct  been  at 
any  time  previously  adjudged  disqualified 
from  receiving  any  such  ficence,  or  from 
selling  any  of  the  said  articles :  (4)  That 
the  applicant  or  the  house  in  respect  of 
which  ne  applies,  is  not  duly  qualified  as  by 
law  is  required :  Where  an  application  for 
any  such  last-mentioned  certificate  is  refused 
on  the  ground  that  the  house  in  respect  of 
which  he  applies  is  not  duly  qualified  as  by 
law  is  required,  the  justices  shall  specify  in 
writing  to  the  applicant  the  grounds  of 
their  decision." 

Section  19.—"  Where,  on  the  first  of  May, 
one  thousand  eight  hundred  and  sixty-nine, 
a  licence  under  anv  of  the  said  recited 
Acts  is  in  force  with  respect  to  any  house 
or  shop  for  the  sale  by  retail  therein  of 
beer,  cider,  or  wine  to  be  consumed  on  the 
premises,  it  shall  not  be  lawful  for  the  justices 
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to  refuse  an  application  for  a  certificate  for 
the  sale  of  beer,  cider,  or  wine  to  be  con- 
sumed on  the  preroLses  in  respect  of  such 
house  or  shop,  except  upon  one  or  more 
of  the  grounds  upon  which  an  applica- 
tion for  a  certificate  under  this  Act  in 
respect  of  a  licence  for  the  sale  of  beer, 
cider,  or  wine,  not  to  be  consumed  on  the 
premises,  may  be  refused,  in  accordance 
with  this  Act :    .    .    .    " 

By  the  Wine  and  Beerhouse  Act,  1870 
(33  &  34  Vict.  c.  29),  s.  7  :  "  The  nineteenth 
section  of  the  principal  Act "  (the  Wine  and 
Beerhouse  Act,  1869,  supra)  "  shall  extend 
to  licences  granted  by  way  of  renewal  from 
time  to  time  of  licences  in  force  on  the  first 
day  of  May,  one  thousand  eight  hundred 
and  sixty  -  nine,  whether  such  licences 
continue  to  be  held  by  the  same  person  or 
have  been  or  may  be  transferrea  to  any 
other  person  or  persons." 

By  the  Licensing  Act,  1874  (37  <k  38  Vict. 
0.  49) : 

Section  15. — **  Where  any  licensed  person 
is  convicted  for  the  first  time  of  any  one  of 
the  following  offences, — 

"1.  Making  an  internal  communication 
between  his  licensed  premises  and  any  un- 
licensed premises ; 

"  2.  Forging  a  certificate  under  the  Wine 
and  Beerhouse  Acts,  1869  and  1670  ; 

"  3.  Selling  spirits  without  a  spirit  licence  ; 

"  4.  Any  felony  ; 

and  in  conseouence  either  becomes  per- 
sonally disqualified  or  has  his  licence  for- 
feited, there  may  be  made  by  or  on  behalf 
of  the  owner  of  the  premises  an  application 
to  a  court  of  summary  jurisdiction  for 
authority  to  carry  on  the  same  business  on 
the  same  premises  until  the  next  special 
sessions  for  licensing  purposes,  and  a 
further  application  to  such  next  special 
sessions  for  the  grant  of  a  licence  in  respect 
of  such  premises,  and  for  this  purpose  the 
provisions  contained  in  the  Intoxicating 
Liquor  Licensing  Act,  1828,  with  respect  to 
the  grant  of  a  temporary  authority  and  to 
the  grant  of  licences  at  special  sessions  shall 
apply  as  if  the  person  convicted  had  been 
rendered  incapaole  of  keeping  an  inn,  and 
the  person  applying  for  such  grant  was  his 
assignee.'' 

F.  Low,  K.C.  (/?.  Z>.  Muir  and  W,  H. 
Leycesler,  with  him),  for  the  justices.  —The 
effect  of  the  conviction  of  Arch  for  selling 
spirits  without  a  licence,  was  that  the 
licence  he  held  became  forfeited  under  s.  7 
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of  the  Beer  Act,  1840,  and  the  house  was 
shut  up  :  and  the  licence  having  ceased  to 
exist  before  the  application  under  s.  15  of 
the  Licensing  Act,  1874,  was  made,  the 
licensing  justices  had  jurisdiction  to  refuse 
that  application  upon  grounds  other  than 
the  four  firounds  specified  in  s.  8  of  the 
Wine  and  Beerhouse  Act,  1869.  The  licence 
had  come  to  an  end  upon  the  forfeiture  and 
was  not  in  force  at  the  time  when  the  ap- 
plication was  made,  and,  therefore,  the 
privilege  conferred  by  s,  19  of  the  Wine  and 
Beerhouse  Act,  1869,  had  gone.  The  effect 
of  the  decisions  is  that  in  order  to  retain 
that  privilege  the  licence  must  not  only  have 
been  in  force  on  May  1st,  1869,  but  must 
have  been  continuously  renewed  ever 
since  {Freer  v.  Murray,  [1893]  1  Q.  B.  635  : 
57  J.  P.  101,  583,  and  [1894J  A.  (J.  576 ; 
68  J.  P.  508  ;  K  v.  Curum  (1873),  L.  R. 
8  Q.  B.  400 ;  37  J.  P.  774 ;  Uargravti  v. 
Dawson  (1871),  35  J.  P.  342).  Once  there  is 
a  break  in  the  continuity  of  the  license,  the 
privilege  comes  to  an  end.  Section  15  of 
the  Licensing  Act,  1874,  merely  gives  the 
owner  of  the  premises  power  to  appW  for 
relief  and  does  not  keep  the  licence  m  force. 
A  licence  cannot  exist  in  a  state  of  suspended 
animation.  It  is  impossible  to  renew  a  for- 
feited licence.  The  owner  of  the  premises 
may  get  a  new  licence,  but  if  there  has  been 
a  break,  he  cannot  get  a  licence  with  the 
privilege  conferred  by  s.  19  of  the  Act  of 
1869.  The  divisional  court  held  th^  were 
bound  by  the  decision  in  Ex  parte  Flinn  A 
Sans  (No.  2),  [1899]  2  Q.  B.  607 ;  63  J.  P. 
740,  but  that  case  was  only  argued  on  one 
side,  and  the  case  of  B.  v.  West  Biding  qf 
Yarhs.  JJ,  (1888).  21  Q.  B.  D.  258  ;  52  J.  P. 
455,  was  not  cited.  Ex  parte  Flinn  &  Sons 
(No.  2),  supra,  is  inconsistent  with  the  latter 
case,  and  should  be  overruled.  Here  there 
was  no  licence  in  existence  at  the  time  of 
the  application,  and  the  case  is  covered  by 
the  decision  in  Freer  v.  Murray,  supra,  lie 
decision  of  the  divisional  court  was  there- 
fore wrong.  He  also  referred  to  B,  v.  Vine 
(1875),  L.  R.  10  0.  B.  195  ;  39  J.  P.  213,  and 
the  Intoxicating  Liquors  (Licences  Suspen- 
sion) Act,  1871,  s.  3  (now  repealed). 

J,  A.  Foote,  K.C.,  and  Bruce  Williamson^ 
for  the  respondents.— The  decision  of  the 
divisional  court  was  right.  The  cases  of 
Freer  v.  Murray,  supra,  and  B.  v.  West 
Bidina  of  Yorks.  JJ,,  supra,  were  referred 
to,  and  those  authorities  do  not  conflict  with 
that  decision.  The  object  of  s.  15  of  the 
Licensing  Act,  1874,  was  to  enable  the 
owner  of  licensed  premises,  where  the 
licence  had  become  forfeited  for  any  of 
the  reasons  therein  specified,  to  apply  under 
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s.  14  of  the  Alehouse  Act,  182S,  for  a  licence 
as  if  there  had  been  no  forfeiture,  and  as  if 
the  person  convicted  had  become  incapable 
through  sickness  or  other  infirmity  of  keep- 
ing an  inn.  It  is  well  settled  that  when  a 
person  applies  under  s.  14  of  the  Alehouse 
Act,  1828,  for  a  transfer  of  an  existing  ante- 
1869  beerhouse  licence,  the  application  can 
only  be  refused  upon  one  or  more  of  the 
four  grounds  specified  in  s.  8  of  the  Act  of 
1869.  In  the  case  of  Freer  v.  Murray^ 
gupra,  the  licence  had  expired,  and  was 
therefore  not  in  existence  wnen  tne  transfer 
was  applied  for.  No  question  arose  in  that 
case  as  to  s.  15  of  the  Licensing  Act,  1874. 
In  E.  V.  West  Biding  of  Yorks,  JJ.y  mpra, 
there  was  a  conviction  for  permitting  the 
premises  to  be  used  as  a  brothel,  which 
caused  the  forfeiture  of  the  licence  under 
8.  15  of  the  Licensing  Act,  1872.  In  such 
a  case  no  protection  is  given  to  the  owner  of 
the  premises  by  s.  15  of  the  Licensing  Act, 
1874.  That  decision  was  right  because 
R.  15  of  the  Licensing  Act,  1874,  did  not 
apply.  In  cases  where  that  section  does 
apply,  the  licence  is  tobedeemed  not  to  befor- 
feited,  but  the  case  is  to  be  treated  as  if  the 
licensed  person  had  become  incapable  of 
keeping  an  inn,  and  conseqnentlv  in  such 
cases  upon  an  application  by  the  owner 
under  s.  14  of  the  Act  of  1828,  the  four 
grounds  specified  in  the  Act  of  1869  apply. 
The  present  case  falls  within  that  category. 
They  also  referred  to  E.  v.  Liverpool  J  J. 
(1883),  11  Q.  B.  D.  638  ;  47  J.  P.  596,  and 
Mackrell  v.  Brentford  JJ.,  [1900]  2  Q.  B. 
387 ;  64  J.  P.  663.  Secondly,  the  licence  had 
not  become  forfeited.  The  Beerhouse  Act, 
1840,  applies  to  excise  licences  only.  A 
justices  licence  was  first  made  necessary  by 
the  Wine  and  Beerhouse  Act,  1869.  Sec- 
tion 3  of  the  Licensing  Act,  1872,  provides 
that  the  licence  shall  onlv  be  forfeited  upon 
a  second  conviction,  ana  e.  74  of  that  Act 
defines  "licence"  as  meaning  "a  licence  for 
the  sale  of  intoxicating  liouors  granted  by 
justices  in  pursuance  of  *  The  Intoxicating 
Liquor  Licensing  Act,  1828,'  including  a 
certificate  of  lustices  granted  under  the 
Wine  and  Beerhouse  Acts.  .  .  P  There- 
fore the  licence  which  is  required  to  be  in 
existence  within  the  meaning  of  s.  19  of  the 
Wine  and  Beerhouse  Act^  1869,  is  the 
justices'  licence,  and  as  there  had  onl^  been 
one  conviction,  that  licence  was  in  existence 
when  the  application  was  made  in  this  case. 
Consequently  the  continuity  of  the  licence 
was  not  broken^  and  the  justices  could  only 
refuse  the  apphcation  upon  one  or  more  of 
the  four  grounds. 
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F,  Low,  K.C.,  in  reply. — Section  15  of  the 
Licensing  Act,  1874,  only  applies  in  the  case 
of  forfeiture  upon  the  first  conviction,  and 
therefore  if  this  licence  was  not  forfeited 
under  the  Beerhouse  Act,  1840,  the  applica- 
tion could  not  be  made  under  the  tormer 
Act. 

Collins,  M.R. — This  is  an  appeal  from 
the  decision  of  the  divisional  court  affirming 
the  decision  of  quarter  sessions,  and  the 
question  is  whether  in  the  circumstances  of 
tnis  particular  case  the  owners  of  a  beer- 
house are  entitled  to  the  benefit  of  s.  19  of 
the  Wine  and  Beerhouse  Act,  1869.  The 
beerhouse  in  question  was  licensed  prior  to 
May  Ist,  1869,  and  the  licence  was  con- 
tinuously renewed  until  the  year  1903.  In 
July,  1903,  the  licence  holder  was  convicted 
of  having  sold  spirits  without  a  spirit 
licence,  and  roughly*  that  had  the  effect 
of  putting  an  end  to  the  licence.  In  Sep- 
tember, 1903,  the  owners  of  the  premises 
applied  to  special  sessions  for  a  grant  or 
transfer  of  the  licence  to  their  nominee. 
That  application  was  refused,  and  the  owners 
thereupon  appealed  to  quarter  sessions.  The 
quarter  sessions  held  that  the  application 
could  only  be  refused  upon  one  or  more  of 
the  four  grounds  specified  in  s.  8  of  the 
Wine  and  Beerhouse  Act,  1869,  and  they 
therefore  allowed  the  appeal.  The  divisional 
court  affirmed  that  decision  upon  the  autho- 
rity of  Ex  parte  Flinn  d:  Sons  (No.  2X 
mpra,  by  which  they  felt  themselves  bound, 
although  I  do  not  understand  that  the 
learned  judges  were  convinced,  by  the 
reasoning  in  that  case.  They  nela  that 
that  decision  was  in  point,  and  the  matter 
was  not  fully  argued  before  them.  The 
question  is  whether, under  the  circumstances, 
the  owners  were  entitled  to  applv  for  a 
grant  or  transfer  of  the  licence  under  s.  14 
of  the  Alehouse  Act,  1828,  as  applied  to  this 
case  by  s.  15  of  the  Licensing  Act,  1874, 
with  all  the  privileges  attaching  to  a  beer- 
house licence  under  s.  19  of  the  Beerhouse 
Act,  1869.  Section  19  of  the  Act  of  1869, 
which  deals  with  the  position  of  beerhouses 
licensed  on  May  1st,  1869  (as  amended  by 
8.  7  of  the  Wine  and  Beerhouse  Act,  1870X 
provides  as  follows  :  [The  Master  of  the 
KoLLS  read  the  sections,  supra].  The  four 
grounds  referred  to  are  those  specified  in 
8.  8  of  the  Act  of  1869.  I  may  point  out 
that  the  licence  there  referred  to  is  unques- 
tionably an  excise  licence,  because  the 
licence  referred  to  is  one  granted  under  '^  the 
said  recited  Acts,**  and  up  to  that  time  a 
justices'  licence  for  the  sale  of  beer  was  not 
required,  but  only  an  excise  licence.    Then 
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comes  the  section  under  which  the  present 
(question  arises,  namely,  s.  15  of  the  Licens- 
ing Act,  1874  [The  Master  of  the  Rolls 
read  the  section,  supra].  That  takes 
us  back  to  s.  14  of  the  Alehouse 
Act,  1828,  the  marginal  words  of 
which  are  "  provision  for  death,  change  of 
occupancy,  or  other  contingency."  The  sec- 
tion proTides  as  follows :  [The  Master  of 
the  IloLLS  read  the  material  part  of  the 
section,  supra].  It  is  contended  for  the  ap- 
pellants that  in  the  circumstances  of  this 
case,  as  the  owners  applied  under  s.  14  of 
the  Aiehouse  Act,  1828,  after  the  licence 
had  been  put  an  end  to  they  were  not 
entitled  to  claim  the  benefits  of  s.  19  of  the 
Wine  and  Beerhouse  Act  1869,  the  condi- 
tion precedent  to  their  being  entitled  to 
those  benefits,  namely,  the  continuous  re- 
newal, and  remaining  in  force  of  the  licence 
from  May  Ist^  1869,  up  to  the  date  of  the  ap- 
plication, not  having  been  fulfilled. 
Whether  that  contention  is  ri^ht  or  wrong 
depends  upon  whether  or  not  it  is  necessary 
that  there  should  have  been  no  break  in  the 
continuity  of  the  licence.  It  is  said  that 
the  conviction  caused  the  licence  to  come 
to  an  end.  It  is  contended  by  Mr.  FooUy 
on  behalf  of  the  respondents,  that  the  effect 
of  the  provisions  contained  in  s.  15  of  the 
Licensing  Act,  1874,  is  not  only  to  place  the 
owners  in  a  position  to  apply  for  a  grant 
under  s.  14  of  the  Act,  1828,  but,  also  by 
placing  them  in  the  same  position  as  the 
asignees  of  a  licensed  person  who  has  by 
ilJness  or  other  infirmity  been  rendered  in- 
capable of  keeping  an  inn,  to  relieve  them 
from  the  burden  of  showing  that  the  licence 
has  been  renewed  continuously  since 
May  1st  1869,  and  is  still  in  force.  It  has 
been  held  in  several  cases,  apart  from  s.  15 
Of  the  Licensing  Act,  1874,  that  unless  the 
person  applying  for  the  ^nt  or  transfer 
can  show  that  the  licence  is  in  existence  at 
the  time  of  the  application  he  is  not  entitled 
to  the  special  advantages  specified  in  s.  19 
of  the  Act  of  1869.  It  does  not  destroy  his 
locus  standi  to  apply  for  a  grant  or  transfer, 
but  it  does  destroy  his  rignt  to  the  privi- 
leges conferred  by  that  section.  That  was 
pointed  out  by  Lord  Esher  in  Freer  v. 
Murray,  in  the  Court  of  Appeal.  The 
headnote  of  that  case  is  as  follows,  [1903] 
1  Q.  B.  635.  "The  tenant  of  a  beerhouse, 
which  had  been  continuously  licensed  for 
the  sale  of  beer  to  be  consumed  on  the 
premises,  from  a  date  prior  to  May  1st,  1869, 
was  convicted  of  permitting  drunkenness 
on  the  premises,  and  in  consequence  of  the 
conviction  the  justices,  at  the  general  annual 
658 
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licensing  meeting  in  August,  1891^  refused 
to  renew  the  licence,  which  accordingly  ex- 
pired on  October  10th,  1891.  On  Octo- 
oer  5th,  1891,  the  tenant  yielded  up  posses- 
sion of  the  house  to  the  respondent,  who  on 
November  17thj  1891,  applied  to  the  justioeis 
at  special  sessions  for  a  transfer  of  the 
license  :  Held,  that,  at  the  date  of  the  appli- 
cation, the  licence  was  not  ^  in  force'  witnin 
the  meaning  of  s.  19  of  the  Wine  and  Beer- 
house Act,  1869,  and  that,  consequently,  the 
justices'  power  of  refusing  the  transfer  was 
not  limited  to  the  four  grounds  mentioned 
in  s.  8  of  that  Act."  Lord  Eshsb  said  (at 
p.  641)  :  "  We  have  to  construe  two  sections 
in  two  Acts  of  Parliament  The  first  is 
s.  14  in  the  Act  9  Qea  4,  c.  61.  It  is 
admitted  on  all  hands  that  s.  14  includes 
the  present  case  up  to  a  certain  point — that 
it  gave  the  respondents  a  locus  standi  before 
the  justices  to  apply  for  a  transfer.  I 
entirely  agree  with  ^t  view.  But  does 
s.  14  do  any  more  than  that  ?  It  appears  to 
me  that,  if  you  read  the  section  over  and 
over  again,  you  cannot  say  that  it  does  any- 
thing more  than  provide  who  are  to  be 
proper  applicants;  it  makes  no  provision 
for  what  the  justices  are  to  do  with  the 
application  when  it  is  made.  .  .  .  The 
question  then  arises,  how  ought  the  justices 
to  deal  with  the  application  when  it  comes 
before  them?  They  have  a  proper  appli- 
cant before  them ;  how  are  they  to  deal 
with  his  application  ?  Section  19  of  the  Act 
of  1869  limits  their  discretion  in  certain 
cases ;  but,  unless  the  case  is  brought 
within  that  section,  their  discretion  to 
refuse  the  application  is  not  limited  to  the 
four  pounds  mentioned  in  s.  8.  The  only 
question,  therefore,  is,  whether,  on  the  true 
construction  of  section  19,  the  present  case 
falls  within  it?  .  .  .  The  grammar  of 
that  clause  is  very  insufficient  unless  the 
words  mean  *  was  on  Mav  1st,  1869,  and  has 
since  continued,  and  still  is,  in  force.'  I 
should  have  thought  that  was  the  true  con- 
struction, even  if  s.  19  had  stood  alone.  But 
8.  7  of  the  Act  of  1S70  appears  to  treat  s.  19 
as  having  the  meaning  which  I  should  have 
attributed  to  it  independently.  Then  again, 
in  both  Hargr.aves  v.  Dawson,  supra,  and 
E,  V.  Curzon,  supra,  the  words  *is  in 
force '  were  construed  as  meaning  '  was  in 
force  on  May  1st,  1869,  and  has  continued 
in  force  up  to,  and  is  in  existence  at,  the 
time  when  the  application  is  made.'  Unless 
we  can  overrule  those  cases,  that  is  the  true 
construction.  In  my  opinion  we  cannot 
overrule  them,  and  they  ^vem  the  present 
case."  If  3.  15  of  the  Licensing  Act,  1874, 
does  no  more  than  define  a  class  of  appli- 
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cants  and  admit  the  owner  in  the  circum- 
stances there  mentioned  into  the  class  of 
possible  api>licants,  then  it  is  obvious  that 
the  owner  is  not  emancipated  from  the 
condition  which  governs  every  other  person, 
and  he  cannot  succeed  in  bringing  the  case 
within  a  19  of  the  Act  of  1869,  unless  he 
can  show  that  the  licence  is  in  existence  at 
the  time  of  the  application.  In  my  opinion 
the  section  does  no  more  than  admit  the 
owner  into  the  list  of  persons  who  can  apply, 
and  does  not  relieve  him  from  proving 
that  which  any  other  applicant  would  have 
to  prove.  The  main  contention  on  behalf 
of  the  respondents  therefore  fails.  With 
regard  to  the  authorities,  Ex  parte  Flinn  & 
Sons  {No,  2),  OTtpm,  appears  to  be  directly 
in  point,  but  it  is  not  a  satisfactory  de- 
cision  because  the  case  was  only  argued  on 
one  side,  and  the  learned  judges  expressed 
their  regret  that  they  were  deprived  of 
the  benefit  of  an  argument  from  the  other 
point  of  view.     The  decision  does  not  ap- 

§  ear  to  me  to  be  in  accordance  with  the 
ecision  of  the  House  of  Lords  in  Freer  v. 
Murray^  supra,  Dahlino,  J.,  gave  no 
reasons  for  the  view  he  took.  Philli- 
MORE,  J.,  said  that  the  licence  conld  be 
regarded  as  forfeited  in  respect  of  the 
licensee  only,  and  was  capable  of  being  kept 
alive  in  favour  gf  the  owner.  It  appears 
to  me  that  in  expressing  that  opinion  the 
learned  judge  assumed  uie  law  to  be  what 
the  Court  of  Appeal  and  the  House  of 
Lords  held  in  Freer  v.  Murray^  aupray 
that  it  was  not,  namely,  that  a  licence 
could  be  in  a  state  of  suspended  animation, 
the  licensee  heins  debarred  from  availing 
himself  of  it,  although  it  continued  to  be 
in  existence.  A  licence  involves  the  exis- 
tence of  a  person  capable  of  using  it  and  a 
place  where  it  can  be  used,  and  if  a  licence 
18  forfeited  it  is  impossible  to  say  that  it 
continues  to  exist.  Lord  Hersche3LL  in 
the  case  of  Freer  v.  Murray,  supra,  in  the 
House  of  Lords,  emphasisea  the  point  as 
to  the  impossibility  of  a  licence  being 
in  a  state  of  suspended  animation.  It 
seems  to  me  that  the  decision  in 
the  case  of  Ex  parte  Flinn  dt  Sons 
{No,  2),  supra,  was  wrong  and  that 
upon  the  main  point  the  contention  on 
behalf  of  the  appellants  is  right.  Then  as 
to  the  second  point.  It  is  said  that  even  if 
it  was  necessary  that  the  licence  should  be 
in  existence  at  the  time  of  the  application, 
it  was  in  existence  at  that  date.  It  is  said 
that  only  the  excise  licence  came  to  an  end 
upon  the  conviction,  and  not  the  justices' 
certificate,  because  by  the  Licensing  Act, 
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1872,  the  latter,  which  it  is  said  is  the 
material  one,  only  becomes  forfeited  upon  a 
second  conviction.  For  the  reasons  ihave 
already  given,  when  referring  to  s.  19  of 
the  Act  of  1869,  and  bearing  m  mind  that 
the  licence  must  be  "  in  force  "  on  May  1st, 
1869,  it  seems  to  me  that  the  section  clearly 
refers  to  the  excise  licence  and  nothing  else, 
the  justicesMicence  having  been  introducea 
for  the  first  time  by  that  Act.  I  think, 
therefore,  that  the  excise  licence  at  all 
events  must  continue  in  existence  up  to  the 
time  of  the  application,  and  that  if  there 
has  been  a  forfeiture  of  that  licence  the 
privilege  ha8  gone.  But  it  is  said  that 
there  has  been  no  forfeiture  of  that  licence 
under  s.  7  of  the  Beerhouse  Act,  1840.  That 
section  provides  that :  "  Everj;  person  who 
shall  hereafter  be  lawfully  convicted  .  .  .  of 
selling  spirits  without  licence,  shall  for  ever 
thereafter  be  dis(^ualified  from  selling  beer 
and  cider  b^  retail,  and  no  licence  to  sell 
beer  and  cider  by  retail  under  the  said 
recited  Acts  or  this  Act  shall  be  granted 
to  any  person  who  shall  be  so  convicted  as 
aforesaid ;  and  if  any  such  person  shall, 
after  having  been  so  convicted  as  aforesaid, 
take  out  or  have  any  licence  to  sell  beer  or 
cider  by  retail  under  the  said  recited  Acts 
or  this  Act,  the  same  shall  be  void  to  all 
intents  and  purposes  .  .  ."  It  is  said  that 
although  that  section  renders  the  person 
convicted  incapable  of  selling  beer,  yet  it 
leaves  the  licence  in  existence.  It  seems  to 
me,  upon  the  natural  meaning  of  the  words, 
that  the  licence  is  itself  destroyed,  because 
it  is  provided  that  the  licence  shall  be  void. 
The  section  prevents  the  convicted  person 
from  taking  out  a  new  licence  and  avoids 
the  licence  which  he  has.  That  is  equivalent 
to  a  forfeiture  of  the  licence,  or,  at  all 
events,  it  wipes  out  the  man's  capacitor  to 
sell  beer.  IJnder  these  circumstances,  it  is 
impossible  to  say  that  the  licence  in  this 
case  continued  in  force  up  to  the  time  when 
the  respondents'  application  was  made.  In 
mjr  opinion  the  respondents  fail  upon  both 
points,  and  the  appeal  must  therefore  be 
be  allowed. 

Stirling,  L.  J. — I  am  of  the  same  opinion. 
The  case  relates  to  a  beerhouse  which  on 
May  1st,  1869,  was  licensed  under  the  Wine 
and  Beerhouse  Acts  for  the  sale  of  beer  by 
retail  on  the  premises.  The  licence  was 
renewed  from  time  to  time  down  to  the 
year  1903.  In  that  year  the  licence  was 
renewed  in  favour  of  Joseph  Arch,  the 
then  tenant  of  the  house.  In  July,  1903, 
Arch  was  convicted  of  sellins  spirits  with- 
out  a   spirit   licence,   and   he   thereupon 
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became  disqualified  from  holding  a  licence 
for  the  sale  of  beer.  In  the  following 
September  the  owners  of  the  premises 
applied  for  a  grant  of  a  licence  to  Coburn. 
That  application  could  only  be  made  under 
8.  15  01  the  Licensing  Act,  1874,  which  pro- 
vides as  follows  :  [The  Lord  Justice  read 
the  section,  supra.]  I  desire  to  point  out 
that  that  section  applies  where  the  licence- 
holder  is  convicted  for  the  first  time  (as  in 
the  present  case)  of  any  of  the  offences 
therein  specified,  and  that  makes  it  unneces- 
sary to  consider  what  would  be  the  result  of 
s.  3  of  the  Licensing  Act,  1872,  which  pro- 
vides for  the  forfeiture  of  a  licence  upon  a 
second  conviction  for  selling  intoxicating 
liquor  without  a  licence.  Authority  is 
given  by  s.  15  of  the  Act  of  1874  to  the 
owner  of  the  premises  to  make  the  applica- 
tion for  a  grant  of  a  licence  under  s.  14  of 
the  Alehouse  Act,  1828,  "  as  if  the  person 
convicted  had  been  rendered  incapable  of 
keeping  an  inn,  and  the  person  applying  for 
such  grant  was  his  assignee."  At  first  I  was 
disposed  to  think  that  the  "  assignee  "  there 
referred  to  was  the  ^usaignee  of  the  licence, 
but  upon  consideration  I  think  it  means 
the  same  person  as  is  referred  to  in  s.  14  of 
the  Alehouse  Act,  1828,  namely,  the  assignee 
of  the  premises.  The  contention  put  for- 
ward on  behalf  of  the  respondents  is  that 
s.  15  of  the  Act  of  1874  is  a  remedial 
section,  and  that  it  is  meant  not  only  to 
give  the  owner  of  the  premises  power  to 
apply  for  the  grant  of  a  licence,  but  to  give 
him  power  to  do  so  with  the  benefit  of  the 

Erivilege  which  would  have  attached  to  the 
cence  if  there  had  been  no  forfeiture.  I 
am  unable  to  find  any  such  provision  in  the 
section,  nor  do  1  think  it  ou^ht  to  be  intro- 
duced. The  section  only  gives  the  owner 
the  ri^ht  to  make  the  application,  and  that 
ri^ht  IS  subject  to  all  tne  conditions  ap- 

Elicable  to  any  other  applicant.  That 
eing  so,  the  next  question  is.  What  was 
the  effect  of  the  conviction  ?  Tnat  depends 
upon  s.  7  of  the  Beerhouse  Act,  1840,  which 
refers  to  excise  licences,  and  provides  not 
only  that  a  person  convicted  of  selling 
spirits  without  a  licence  shall  be  dis- 
qualified from  selling  beer,  but  that  any 
hcence  which  such  person  shall  take  out  or 
have  shall  be  void  to  all  intents  and  pur- 
poses. I  think  the  meaning  of  that  section 
is  that  the  licence  which  the  convicted 
person  held  at  the  time  of  the  conviction 
oecame  void.  The  case  of  £,  v.  Vincj 
mpra,  appears  to  me  to  be  a  strong  autho- 
rity in  favour  of  that  view,  the  statute 
under  which  the  decision  was  given  being 
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in  almost  the  same  terms  as  s.  7  of  the  Act 
of  1840.  Therefore  in  this  case  the  licence 
became  void  and  ceased  to  exist.  The 
owners  desire  to  get  the  benefit  of  the 
privilege  conferred  by  s.  19  of  the  Wine  and 
Beerhouse  Act,  1869,  but  in  order  to  get 
that  benefit  they  must  show  that  the  licence 
had  been  continuously  renewed  since  1869, 
and  was  in  force  at  the  time  when  the 
application  was  made.  Was  the  licence  in 
force  when  the  owners  made  their  applica- 
tion in  September,  1903 1  It  seems  to  me 
that  the  licence  had  ceased  to  exist  upon 
the  conviction  of  Joseph  Arch,  and  toat 
therefore  it  was  not  in  force  at  that  time. 
That  being  so,  the  decision  in  Freer  v. 
Murray^  mmuy  applies,  and  the  owners  are 
not  entitled  to  the  privilege  conferred  by 
s.  19  of  the  Act  of  1869. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
I  think  this  case  is  disposed  of  by  the  plain 
language  of  s.  19  of  the  Wine  and  Beer- 
house Act,  1869,  and  by  the  decision  of  the 
House  of  Lords  in  Freer  v.  Mv/rrayy  suprct. 
The  licence  not  being  in  force  at  the  time  of 
the  application,  it  cannot  be  said  that  by 
reason  of  the  conviction  of  their  tenant  the 
owners  were  put  in  a  better  position  than 
any  other  applicant  would  have  been  in. 

Appeal  allowed. 

Solicitor  for  the  appellants  :  E.W.  Beal. 
Solicitors    for  the    respondents :    Mait- 
lands,  Peckham  k  Co. 
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CHANCERY   DIVISION. 


July  27,  1904. 

(Before  Fakwell,  J.) 

£e  Clabbon  (an  infant). 

Poor  law — Infant  pauper  maintained  by 
guardians  of  the  poor— Infant  pauper 
acquiring  property— Right  of  guardians 
to  recover  arrears  of  cost  of  mainten- 
ance— Period  for  which  recoverable — 
Poor  Law  Amendment  Act,  1849  (12  & 
13  Vict.  c.  103),  8.  16. 

A  pauper  in/ant,  who  had  become  chargeable 
to  certain  poor  law  guardians,  wa^ 
boarded  out  by  such  gtuirdians  for 
severed  years.  Subsequently  the  in/ant 
became  entitled  under  a  will  to  certain 
property,  and  the  gvardiam^  claimed 
against  the  executor  for  the  infants 
maintenance.  The  executor  submitted 
that,  under  the  Poor  Law  Amendmsnt 
Act,  1849  (12  <fc  13  Vict.  c.  103),  s,  16, 
the  guardians  were  only  entitled  to  the 
numeys  expended  in  maintaining  the 
infant  during  the  last  twelve  months. 

Held,  that  the  common  law  liability  of  the 
infant  for  necessaries  was  not  cut  down 
by  tJie  Poor  Law  Amendment  Act,  1849, 
s.  16.  and  that  the  gvxirdians  were 
entitled  to  recover  six  year^  arrears  of 
the  moneys  spent  by  them,  on  the 
maintenance  of  such  infant. 

Summons  by  the  clerk  to  the  guardians  of 
the  poor  of  St.  Mary's  Parish,  Islington,  as 
the  next  friend  of  Frederick  William 
Clabbon,  an  infant,  against  Henry  William 
Clabbon,  the  executor  of  the  will  of 
William  Clabbon,  deceased,  asking  that  a 
sum  of  £83  9«.  might  be  paid  to  him  for  the 
infant's  b<Mtrding-out  from  June  29th,  1897, 
to  November  16th,  1903,  and  that  a  further 
sum,  namely,  5«.  a  week,  might  be  allowed 
for  the  future  maintenance  of  the  said 
Frederick  William  Clabbon  until  he  came 
of  age.  The  facts  of  the  case  were  as  fol- 
lows :  In  June,  1897,  the  said  Frederick 
William  Clabbon  became  chargeable  to  the 
above-mentioned  guardians,  who  boarded 
him  out  at  Petworth,  in  the  county  of 
Sussex,  for  the  sum  of  5«.  a  week.  In  July, 
1903,  the  said  William  Clabbon,  who  was  a 
grandfather  of  the  said  infant,  died,  having 
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by  his  will  bequeathed  to  his  said  grandson 
a  legacy  of  £100  and  a  share  in  his  residuary 
estate,  consisting  of  £503  consols.  Prior  to 
the  hearing  of  the  summons,  arrangements 
were  made  for  the  future  maintenance  of 
the  infant,  and  the  only  question  argued 
was  whether  the  guardians  were  entitled  to 
be  paid  the  cost  of  his  maintenance  for  the 
six  preceding  years,  or  whether  they  were 
only  entitled  to  recover  the  cost  of  the  one 
year's  maintenance  which  is  given  under  the 
Poor  Law  Amendment  Act,  1849  (12  & 
13  Vict.  c.  103),  s.  16. 

It  was  agreed  that  no  question  should  be 
raised  as  to  whether  or  not  the  proceedings 
were  in  proper  form. 

The  Poor  Law  Amendment  Act,  1849, 
8.  16,  provides  as  follows  :  "  Where  any 
pauper  shall  have  in  his  possession  or  be- 
longing to  him  any  money  or  valuable 
security  for  money,  the  guardians  of  the 
union  or  parish  within  which  such  pauper 
is  chargeable  may  take  and  aiipropriate  so 
much  of  such  money  or  the  produce  of  such 
security,  or  recover  the  same  as  a  debt 
before  any  local  court,  as  will  reimburse 
the  said  guardians  for  the  amount  expended 
by  them,  whether  on  behalf  of  the  common 
fund  or  of  any  parish,  in  the  relief  of  such 
pauper,  during  the  period  of  twelve  months 
prior  to  such  taking  and  appropriation,  or 
prior  to  such  proceeding  for  the  recovery 
thereof  (as  the  case  may  be);  and  in  the 
event  of  the  death  of  any  pauper  having  in 
his  possession  or  belonging  to  him  any 
money  or  property,  the  guardians  of  the 
union  or  jjarisn  wherein  such  pauper  shall 
die  may  reimburse  themselves  the  expenses 
incurred  by  them  in  and  about  the  burial  of 
such  pauper,  and  in  and  about  the  mainten- 
ance of  such  pauper  at  any  time  during  the 
twelve  months  previous  to  the  decease. 

S.  Davey,  for  the  clerk  to  the  guardians. — 
The  law  implies  on  the  part  of  a  person 
under  a  disability  who  cannot  contract  an 
obligation  to  pay  for  necessaries  out  of  his 
own  property.  There  is  no  case  as  to 
infants,  but  in  the  case  of  a  person  suflFering 
from  delirium  tremens  it  was  held  that  the 
guardians  could  recover  {Guardians  of  the 
West  Ham  Union  v.  Pearson  (1890),  64  J.  P. 
646  ;  62  L.  T.  R.  638). 

Pattisson,  for  the  executor. —The  guar- 
dians are  entitled  to  recover  only  for  twelve 
months.  The  statute  law  entirely  regulates 
their  relation  with  paupers.  The  cases  Re 
Newbegin's  Estate  (1887),  36  Ch.  D.  477, 
and  Re  Webster  (1884),  27  Ch.  D.  710, 
related  to  lunatics,  and  depend  on  the 
Lunatic  Asylums  Act,  1853  (16  &  17  Vict. 
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c  97).  In  Be  Newhegin's  Estate,  Chitty,  J., 
said  that  it  was  a  plain  effect  of  s.  16  of  the 
Poor  Law  Amendment  Act^  1849,  that  the 
amount  which  the  guardians  could  recover 
was  limited  to  one  year. 

Farwell,  J.— In  my  opinion  this  case  is 
covered  by  the  authorities  cited  by  counsel 
on  behalf  of  the  applicant.  I  cannot  agree 
that  a  paui>er  who  takes  relief  in  the  form 
of  necessaries  which  keep  him  alive  takes 
that  relief  as  of  ri^ht,  so  that  if  afterwards 
money  comes  to  him  he  cannot  be  sued  in 
respect  of  such  necessaries.  The  case  here 
falls  within  the  decision  in  the  case  of 
Gvardians  of  West  Ham  Union  v.  Pearson, 
supra:  In  that  case  Fey,  L.  J.,  savs  :  "  The 
question  here  is  whether  the  defendant  is 
liable  for  these  e.^penses,  expenses  which 
were  properly  incurred  for  tne  benefit  of 
the  defendant.  I  think  he  is  so  liable,  and 
I  base  my  decision  not  upon  the  Lunacy 
Acts,  but  simply  upon  tne  common  law 
liability  on  the  part  of  the  defendant  to 
repay  the  expenses  necessarily  incurred  for 
the  benefit  ot  the  defendant  himself."  And 
Mathew,  J.,  says:  "I  am  of  the  same 
opinion.  It  has  been  abundantly  proved 
here  that  this  man  was  not  in  a  tit  state  to 
protect  himself,  that  these  expenses  were 
necessaries,  and  therefore  the  defendant  is 
liable  for  them."  An  infant  is  liable  for 
all  necessaries  for  six  years.  Then  comes 
the  question  whether  s.  16  of  the  Poor  Law 
Amendment  Act,  1849,  has  limited  that 
period  to  one  year.  It  is  difficult  to  see 
why  it  should,  and  I  cannot  interpret  the 
section  in  that  way.  Its  object,  I  consider, 
was  to  give  the  guardians  additional 
security  on  any  money  that  a  pauper  might 
have,  and  also  a  power  to  recover  it  in  a 
summary  manner.  The  section  in  no  way 
affects  express  rights  at  common  law,  and 
express  provision  would  have  been  needed 
to  limit  those  rights.  If  it  had  not  been 
for  the  dictum  ot  Chitty,  J.,  in  Be  New- 
begin^s  Estate,  I  should  not  nave  thought- 
that  there  was  much  doubt  about  the 
matter.  But  that  dictum  was  not  neces- 
sary for  the  decision,  and  is  not  binding  on 
me.  It  follows  that  I  must  authorise  the 
executor  to  pay  to  the  guardians  six  years' 
arrears  of  maintenance,  to  be  reckoned  from 
to-day. 

Solicitors  for  the  applicant:  Samuel 
Price  &  Son. 

Solicitors  for  the  respondent :  Crossfield, 
Gushing  and  Wheldon. 
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May  16,   17,  1904. 

Fkiend  v.  Mapp. 

Sale  of  food  and  drugs  —  Adulteration- 
Sulphate  of  copper  used  to  colour  pre- 
served peas— Sale  to  the  prejudice  of 
a  purchaser— Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict  c.  63),  s.  6. 

The  respondent  toas  summoned  for  selling 
preserved  pea^  the  colour  of  which  had 
been  retained  by  the  addition  of  sul- 
phate of  copper,  but  in  such  small 
Quantity  as  not  to  be  injurious  to 
healthy  and  evidence  joas  given  that 
preserved  peas  are  habitually  sold  with 
such  addition.  The  justices  dismissed 
the  summons. 

Held,  that  the  decision  was  justifiahle  on 
the  facts  of  the  case. 

Case  stated  by  justices  of  the  peace  for 
the  county  of  London,  acting  in  and  for 
the  Kensington  petty  sessional  division  of 
the  said  county : 

1.  The  respondent  was  summoned  for  un- 
lawfully selling  to  the  prejudice  of  the  pur- 
chaser an  article  of  food,  to  wit,  preserved 
peas  (sample  No.  75),  which  was  not  of  the 
nature,  substance,  and  Quality  of  the  article 
demanded  by  sucn  purchaser,  for  the  reason 
that  the  same  contained,  as  stated  in  the 
certificate  of  the  public  analyst  for  the  said 
borough,  0.00924  per  centum  of  copper, 
equivalent  to  2.55  grains  per  pound  oi 
ciystallised  sulphate  of  conper,  contrsuy  to 
the  provisions  of  s.  6  of  tne  Sale  of  Food 
and  Drugs  Act,  1875. 

4.  The  appellant  called  evidence  to  prove 
that  copper  was  not  a  normal  constituent  of 
peas  or  of  the  human  body.  That  a  medi- 
cinal dose  of  sulphate  of  copper  was  from 
4  to  2  grains,  and  acts  as  an  astringent 
'hat  in  large  doses  sulphate  of  copper  acts 
as  an  irritant,  and  is  apt  to  produce  vomit- 
ing, and  is  a  cumulative  poison.  That  its 
occasional  consumption  in  such  a  quantity 
as  had  been  found  in  the  said  peas  would 
not  harm  a  healthy  individual,  but  that 
habitual  consumption  thereof  might  in- 
juriously affect  the  health  and  produce 
chronic  ill  health,  and  that  copper  is  added 
to  preserve  peas,  to  give  them  a  fresh  bright 
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green  colour ;  but  the  appellant's  ^^itnesses 
admitted  that  such  peas  have  been  gene- 
rally used  for  some  years,  and  that  he  knew 
of  no  recorded  case  of  iiyury  arising  from 
their  use. 

5.  No  evidence  was  called  by  the  respon- 
dent, and  the  correctness  of  the  analyst's 
certificate  was  not  disputed. 

6.  The  appellant  contended  (1)  that 
inasmuch  as  copper  or  crystallised  sulphate 
of  copper  was  foreign  to  the  said  preserved 
peas,  tne  same  were  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded  : 
and  (2)  that  by  reason  thereof  there  haa 
been  a  sale  by  the  respondent  to  the  pre- 
judice of  the  purchaser;  and  (3)  that  the 
addition  of  copper  or  crystallised  sulphate 
of  copper  in  tne  proportion  aforesaid  was 
injurious  to  healtn:  and  (4)  that  in  the 
absence  of  evidence  oy  the  respondent  that 
the  matter  or  ingredient  was  required  for 
the  production  or  preparation  of  the  peas 
as  an  article  of  commerce  in  a  state  fit  for 
consumption,  even  if  the  said  copper  or 
crystallised  sulphate  of  copper  was  not  in- 
jurious to  healtn,  an  offence  had  been  com- 
mitted under  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875. 

7.  It  was  contended  on  behalf  of  the 
respondent  that  as  the  purchaser  asked  for 
preserved  peas,  and  was  supplied  with  peas 
usually  known  and  sold  as  preserved  peas, 
there  was  no. sale  to  the  prejudice  of  the 
purchaser  within  the  meaning  of  the  Sale  of 
Food  and  Drugs  Act,  1875. 

8.  It  was  within  our  own  knowledge  that 
preserved  peas  usually  contained  a  small 
quantity  of  added  colouring  matter  which  is 
used  for  the  purpose  of  preserving  the 
natural  green  colour  of  the  peas,  and  we 
found  as  a  fact  that  the  quantity  of  copper 
present  in  this  instance,  being  only  one 
grain  of  metallic  copper  to  about  10,800 
grains  of  peas,  was  not  sufficient  to  render 
the  peas  iiyurious  to  health.  We  were 
further  of  opinion  that  as  the  appellant 
asked  for  preserved  peas,  and  was  supplied 
with  peas  usually  known  and  sold  as  pre- 
served peas,  and  containing  no  foreign 
ingredient  other  than  that  which  is  usually 
found  in  preserved  peas,  and  in  no  greater 
quantity  than  as  aforesaid,  there  was  no 
sale  to  the  prejudice  of  the  purchaser  within 
the  meaning  of  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875. 

The  summons  was  dismissed. 

9.  The  question  for  the  opinion  of  the 
court  was  whether  upon  the  facts  stated  we 
were  right  in  point  of  law  in  dismissing  the 
summons. 
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Manisty,  K.O.,  and  Courthope  Munroe^ 
for  the  appellant. — The  justices  were  wrong. 
He  cited  Smith  v.  WUden  (1902),  66  J.  P. 
150 ;  85  L.  T.  760. 

Bonsey  for  the  respondent. 

Manistyj  K.C.,  in  reply,  referred  to 
Fearks  v.  Ward,  [1902]  2  K.  B.  1 ;  64  J.  P. 
774 ;  and  Roberts  v.  Egerton  (1874),  L.  R. 
9  Q.  B.  494. 

Alverstone,  L.C.J.— I  am  of  opinion 
that  in  this  case  we  cannot  interfere  with 
the  decision  of  the  justices ;  but  it  must 
be  quite  understood  that  we  are  only  deal- 
ing with  the  facts  stated  in  this  particular 
case,  and  that  we  express  no  opinion  as  to  the 
views  which  ought  to  be  taken  by  justices  in 
cases  where  the  evidence  is  different ;  nor 
must  it  be  considered  that  we  express  any 
opinion  as  to  what  conclusion  should  have 
been  drawn  from  the  facts  even  as  stated 
here.  We  must  be  satisfied,  before  we  can 
interfere,  that  there  has  been  some  mistake 
in  law,  and  it  appears  to  ine  impossible  to 
say  that  in  the  case  before  us  tne  justices 
have  gone  wrong  in  law.  The  ca»e  contains 
no  statement  which  can  admit  of  the  point 
counsel  for  the  appellant  has  endeavoured 
to  raise,  which  in  itself  would  be  a  point  of 
substance,  that  when  a  person  asks  for  a 
bottle  of  preserved  peas  ne  means  to  get  a 
bottle  of  peas  which  have  not  been  treated 
in  any  manner  for  the  purpose  of  pre- 
serving them.  If  it  can  be  said  that 
preserved  peas  mean  nothing  more  than 
mere  peas  in  a  bottle  with  water  perhaps, 
and  nothing  else,  there  might  indeed  oe 
some  ground  for  such  a  contention  but  the 
finding  of  fact  in  the  case  does  not  allow  of 
such  a  point  being  raised.  The  finding  in 
paragraph  3  (aj)  of  the  case  is  that  "the 
purchaser  askea  for  and  was  served  with  a 
Dottle  of  preserved  peas";  and  in.  para- 
graph 4  that  "the  appellant's  witness  ad- 
mitted that  such  peas  have  been  gene- 
rally used  for  some  years,  and  that  he 
knew  of  no  recorded  case  of  injury  arising 
from  their  use."  Furthermore,  the  justices 
in  paragraph  8  make  the  following  state- 
ment :  "  It  was  within  our  own  knowledge 
that  preserved  peas  usually  contain  a  small 
(quantity  of  added  colouring  matter  which 
is  used  for  the  purpose  of  preserving  the 
natural  green  colour  of  the  peas ;  and 
"  the  appellant  .  .  .  was  supplied  with  peas 
usually  known  and  sold  as  preserved  peas, 
and  containing  no  foreign  ingredient  other 
than  that  which  is  usually  found  in  pre- 
served peas,  and  in  no  greater  quantity 
than  as  aforesaid,"  namely,  "one  grain  of 
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metallic  copper  to  about  10,800  grains  of 
peas."  Under  these  circumstances  it  seems 
to  me  that  a  great  many  of  the  arguments 
put  forward  by  counsel  for  the  appel- 
lant would  be  very  properly  used  in  some 
other  case  to  induce  justices  to  come  to 
a  different  conclusion  of  fact,  or,  on  a  case 
stated  differently  from  the  present  case,  to 
show  that  an  oifence  had  been  committed, 
but  in  our  opinion  we  cannot  send  this  case 
back  to  them.  Here  the  very  finding  of 
the  justices  prevents  the  case  coming  within 
the  initial  words  of  s.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  which  are  :  "  No  per- 
son shall  sell  to  the  prejudice  of  the  pur- 
chaser any  article  of  food  or  any  drug 
which  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  such 
purchaser."  Had  the  appellant,  the  pur- 
chaser in  the  present  case,  not  got  what  he 
asked  for,  I  should  have  been  of  opinion 
that  neither  proviso  (1)  nor  proviso  (4)  of 
s.  6  would  have  afforded  any  protection  to 
the  seller  ;  since  to  justify  the  supply  of  an 
article  different  from  that  demanded  under 
any  of  the  provisos  to  s.  6,  evidence  of  a 
character  entirely  different  from  the  evi- 
dence suggested  in  this  case  must  be  given. 
I  should  like  to  point  out  that,  so  far  as  we 
are  in  a  position  to  judge,  the  appellant's 
real  remedy  in  this  particular  case  would 
have  been  under  s.  3  of  the  Act,  which  pro- 
hibits the  colouring  of  articles  of  food  so  as 
to  render  them  injurious  to  health.  But,  as 
I  have  said  before,  to  satisfy  s.  6  evidence 
very  different  from  that  given  in  the  present 
case  must  be  given ;  and  the  only  possible 
thing  we  could  do  would  be  to  send  it  back 
to  the  justices  for  further  inquiry ;  but  as 
we  certainly  cannot  send  it  back  to  them 
with  a  direction  to  convict,  and  since  we 
cannot  say  that  the  justices  were  wrong  in 
law.  I  am  of  opinion  that  the  appeal  must 
be  dismissed. 

WUiLS,  J.— I  am  of  the  same  opinion.  It 
is  clear  that  the  protection  afforded  by 
provisos  (I)  and  (4)  of  s.  6  cannot  be  claimed, 
for  the  substantive  part  of  s.  6  goes  far 
beyond  the  provisos.  I  should  certainly  be 
sorry  to  say  anything  which  would  sanction 
the  notion  that  people  can  sell  unwhole- 
some mixtures  simply  because  they  happen 
to  be  known  in  the  trade  by  a  particular 
name  ;  but  when  anyone  asks  for  preserved 
peas  he  must  be  taken  to  know  that  he  is 
gping  to  get  peas  that  have  a  colouring 
tincture  of  some  sort.  I  am  not  prepared 
to  say  that  in  the  present  case  1  should, 
upon  the  evidence,  have  come  to  the  con- 
clusion the  justices  did,  but  that  is  beside 
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the  que^stion,  for  it  was  well  within  their 
powers  to  decide  as  they  did,  and,  to  put 
the  matter  shortly,  they  have  stated  the 
appellant  out  of  court 

Kennedy,  J.— I  agree. 

A})peal  dismissed. 

Solicitors  for  the  appellant:  Pontifex, 
Hev^itt  and  Pitt. 

Solicitors  for  the  respondent :  Neve, 
Beck  and  Kirby. 
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KING'S    BENCH    DIVISION. 


November  4,  1904. 

(Before  Alvekstone,  L.C.J.,  Kennedy 
and  Ridley,  JJ.) 

Hull  v.  Horsnbll. 

Adulteration— Sale  of  food  and  drugs- 
Article  of  food— Rendered  injurious  to 
health  by  mixture  with  in^edient— 
Sufficiency  of  finding  that  ingredient 
injurious  to  health— Certificate — Con- 
tents of— Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  ss.  3,  18,  20, 
and  Schedule. 

To  support  a  conviction  under  the  latter 
part  of  s.  3  of  the  Sale  of  Food  and 
Drugs  Acty  1875,  the  court  must  find 
that  the  defendant  has  sold  an  article 
of  food  revered  injurious  to  health  by 
being  mixed,  coloured,  etc.,,  with  some 
ingredient  or  material.  It  is  not  Steffi- 
cient  that  the  court  should  find  that  the 
ingredients  mixed  with  the  article  of 
food,  is  injurious  to  health. 

The  certificate  of  a  pvMic  analyst  made 
under  s.  18  of  the  Sale  of  Pood  and 
Drugs  Act,  1875,  in  the  form  set  out  in 
the  Schedule  thereto,  is  not  rendered 
insufficient  to  support  a  conviction 
wnder  the  latter  part  of  s,  3  of  that  Act, 
by  rea,son  of  the  fact  that  it  is  riot 
expressly  stated  therein  that  the  article 
of  food   analysed   has  been  rendered 
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injurious  to  health  by  being  mixed, 
coloured,  etc,,  unth  any  ingredient  or 
material. 

Case  stated  by  justices. 

At  a  (xmrt  ot  summary  jurisdiction  held 
at  Bexhill,  in  the  petty  sessional  division  of 
Hastings,  in  the  county  of  Sussex,  on  April 
16th,  1904,  an  information  preferred  by 
Arthur  Horsnell  (hereinafter  called  the 
respondent)  against  James  Hull  Thereinafter 
called  the  appellant),  under  tne  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63),  charging  that  he,  the  said  James 
Hull,  on  February  19th,  1904,  at  the  parish 
of  Bexhill,  in  the  borough  of  Bexhill,  in  the 
petty  sessional  division  of  Hastings,  in  the 
county  of  Sussex,  unlawfully  and  wilfully 
did  sell  to  the  said  Arthur  Horsnell  a 
certain  article  of  food,  to  wit,  bottled  peas, 
which,  to  the  knowledge  of  the  said  James 
Hull,  was  mixed  with  a  certain  in^edient, 
called  sulphate  of  copper,  which  said  ingre- 
dient was  injurious  to  health,  contrary  to 
the  Sale  of  Food  and  Drugs  Acts,  1875  to 
1899,  was  heard  by  the  justices  (the  said 
parties  respectively  being  then  present),  and 
upon  such  nearin^  they  convicted  the  appel- 
lant, and  lined  him  £5,  and  Is,  costs,  out 
consented  to  state  and  sign  a  case. 

The  appellant  was  a  greengrocer  carrying 
on  business  at  Bexhill,  and  the  respondent 
was  an  inspector  under  the  Sale  of  Food 
and  Drugs  Acts  for  the  Rye  district  of  the 
county  of  Sussex  (which  district  comprises 
Bexhill). 

On  February  19th,  1904,  the  respondent, 
in  his  evidence,  proved  that  he  (the  respon- 
dent) went  to  the  appellant's  shop  and 
purchased  a  bottle  of  preserved  peas,  for 
the  purpose  of  analysis.  The  respondent 
divided  the  peas  so  purchased  by  him  into 
three  parts,  and  sent  one  part  to  the  public 
analyst,  who  gave  his  certificate,  a  copy  of 
which  is  as  follows  : 

"  Sale  of  Food  and  Drugs  Acts. 

"  To  Mr.  A.  Horsnell. 

"  I,  the  undersigned,  Public  Analyst  for 
the  Administrative  County  of  East  Sussex, 
do  hereby  certify  that  I  received  on 
February  20th,  1904,  from  yourself  (per 
registered  parcel  post)  a  sample  of  bottled 
peas,  No.  14,  for  analysis  (which  then 
weighed  about  4^  ounces),  and  have  analysed 
the  same,  and  declare  the  result  of  my 
analysis  to  be  as  follows : 

"  I  am  of  opinion  that  the  said  sample  is 
adulterated  with  sulphate  of  copper  to  the 
extent  of  at  least  1*87  grains  per  lb. 
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"  Observations. 

"The  copper  salt  has  doubtless  been 
added  to  improve  the  colour  of  the  peas. 

"  As  witness  my  hand,  this  27th  day  of 
February,  1904. 

"  (Signed)    S.  Allinson  Woodhead. 

"At  the  College  Laboratory,  Uckfield." 

The  respondent  also  proved  that  the 
bottle  containing  the  peas  purchased  by  him 
from  the  appellant  bore  a  label  of  which  the 
following  is  a  co\ry  : 

"  English  garden  peas. 

"To  open  this  bottle  turn  back  tongue  on 

"rim. 

"  Colour  preserved  with  a  small  portion  of 

"sulphate  of  copper. 

"  Finest  English  marrowfat  peas. 

"  Preserved  in  Kent. 

"  Petty  Wood  k  Co. 

"London." 

The  bottle  bearing  the  said  label  was  pro- 
duced. 

The  public  analyst  was  called  for  the 
prosecution,  and  he  proved  that  the  sample 
of  bottled  peas  purchased  by  the  respondent 
was  analysed  by  him  and  contained  sulphate 
of  copper  to  the  extent  of  at  least  1'87  grains 
per  lb. 

That  sulphate  of  copper  was  a  poisonous 
substance  and  injurious  to  health. 

That  sulphate  of  copper  was  used  to  pre- 
serve the  colour  of  the  peas. 

Ho  had  never  known  anyone  personally 
or  heard  of  anyone  injured  by  eating  peas 
containing  copper,  but  that  he  (public 
analyst)  suffered  from  colic  if  he  ate 
coppered  peas. 

Tnat  out  of  eight  samples  examined  by 
him  during  the  previous  quarter,  seven  con- 
tained copper. 

The  following  is  a  copy  of  the  informa- 
tion and  summons  upon  which  the  justices 
convicted  the  appellant : 

"  In  the  county  of  Sussex. 

"  Petty  ses.sional  division  of  Hastings. 

"  To  James  Hull,  of  Devonshire  Road,  in 
the  parish  of  Bexhill,  in  the  county  of 
Sussex,  fruiterer. 

"  Information  on  oath  has  been  laid  before 
me  this  day,  by  Arthur  Horsnell,  of  67, 
Vale  Road,  in  the  parish  of  St.  Matthew. 
Hastings,  in  the  said  county,  inspector  ot 
weights  and  measures,  for  that  you,  on 
February  10th,  1904,  at  the  parish  of  Bex- 
hill, in  the  borough  of  Bexhill,  in  the 
division  and  county  aforesaid,  unlawfully 
and  wilfully  did  sell  to  him,  the  said  Arthur 
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Horsnell,  a  certain  article  of  food,  to  wiL 
bottled  peas,  which  to  the  knowled^  of 
you,  the  said  James  Hull,  was  mixed  with  a 
certain  ingredient  called  sulphate  of  copper 
which  said  ingredient  is  injurious  to  health, 
contrary  to  tne  Sale  of  Food  and  Drugs 
Acts,  1875  to  1899.  the  statute  in  such  case 
made  and  providea. 

"  You  are  therefore  hereby  summoned  to 
appear  before  the  court  of  summaiy  juris- 
diction sitting  at  the  sessions  court,  Bexhill, 
on  Saturday,  April  16th,  1904,  at  the  hour 
of  half-past  eleven  in  the  forenoon,  to 
answer  tne  said  information. 

"  Dated  March  16th,  1904. 

"(Signed)    H.L.  M.Dunn. 
**  Justice  of  the  peace  for 
the  county  aforesaid." 

No  evidence  was  called  on  behalf  of  the 
appellant,  but  it  was  contended  on  his 
behalf  that  the  information  did  not  disclose 
any  offence  under  the  Sale  of  Food  and 
Drugs  Acts,  because  it  did  not  allege  that 
the  admixture  of  the  ingredient  called 
sulphate  of  copper  rendered  the  article  of 
food,  namely,  the  bottled  peas,  injurious  to 
to  health,  but  merely  that  the  ingredient 
itself  was  injurious  to  nealtb,  and  that,  there- 
fore, the  information  was  bad  in  law,  and  the 
appellant  could  not  be  convicted  upon  it. 

It  was  also  contended  on  behalf  of  the 
appellant  that  the  certificate  of  the  public 
analyst  did  not  disclose  any  offence  and  was 
insufficient,  and  did  not  comply  with  the 
requirements  of  the  Sale  of  Food  and  Drugs 
Acts,  and  that,  therefore,  the  appellant 
could  not  be  convicted. 

It  was  contended  on  behalf  of  the  res- 
I)ondent,  that  the  information  did  disclose 
an  offence  under  the  Sale  of  Food  and  Drugs 
Acts.  That  it  is  sufficient  to  constitute  an 
offence  under  the  latter  part  of  s.  3  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  if  the 
in^edient  itself,  which  is  mixed  with  the 
article  of  food,  is  iniurious  to  health,  and  it 
is  not  necessary  to  show  that  the  ingredient 
renders  the  article  of  food  injunous  to 
health.  It  was  also  contended  on  behalf  of 
the  respondent,  that  the  analyst's  certificate 
was  sufficient,  being  in  the  form  provided  by 
the  Schedule  to  the  Sale  of  Fooa  and  Drugs 
Act,  1875,  and  that  the  certificate  need  not 
disclose  any  offence.  It  was  contended  also 
that  the  insufficiency  (if  any)  was  remedied 
by  the  public  analyst  being  called  as  a 
witness  to  give  evidence  of  the  facts. 

The  justices  were  of  opinion  that  sulphate 
of  copper  which  was  an  ingredient  in  the 
peas  IS  injurious  to  health,  and  they  there- 
fore convicted  the  appellant,  being  of 
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opinion  that  the  in^p%dient  necessarily 
rendered  the  whole  article  sold  injurious  to 
health. 

The  questions  for  the  opinion  of  the  court 
were: 

Whether  the  information  disclosed  an 
offence  under  the  Sale  of  Food  and  Drugs 
Acts,  and  was  valid  in  law. 

Wnether  the  public  analyst's  certificate 
was  sufficient  and  valid  in  law. 

Whether  the  justices  were  right  in  law  in 
convicting  the  appellant. 

If  the  court  should  answer  all  three  of 
the  above  questions  in  the  affirmative,  the 
conviction  was  to  stand,  and  if  the  court 
should  answer  either  of  the  above  questions 
in  the  negative,  tiie  conviction  was  to  be 
quashed. 

By  s.  3  of  the  Sale  of  Food  and  Drugs 
Act,  1875 :  "  No  person  shall  mix,  colour, 
...  or  order  or  permit  any  other  person 
to  mix,  colour  .  .  .  any  article  of  food 
with  any  ingredient  or  material  so  as  to 
render  the  article  injurious  to  health,  with 
intent  that  the  same  may  be  sold  in  that 
state,  and  no  person  shall  sell  any  such 
article  so  mixed,  coloured    .    .    ." 

By  s.  20:  "When  the  analyst,  having 
analysed  any  article  shall  have  given  his 
certificate  of  the  result,  from  which  it  may 
appear  that  an  offence  against  some  one  of 
the  provisions  of  this  Act  has  been  com- 
mitted, the  person  causing  the  analysis  to 
be  made  may  take  proceedings  for  the 
recovery  of  the  penalty  herein  imposed  for 
such  offence    .    ,    ." 

Avorvy  K.C.,  and  Bomey^  for  the  appel- 
lant.—The  appellant  was  summoned  and 
convicted  in  tnis  case  for  unlawfully  and 
wilfully  selling  an  article  of  food  which  to 
the  knowledge  of  the  appellant  was  mixed 
with  an  ingredient  ii^urious  to  health. 
This  was  not  an  offence  under  s.  3  of  the 
Sale  of  Food  and  Drugs  Act.  Section  3 
refers  to  the  selling  of  an  article  of  food 
which  has  been  mixed  or  coloured  with  an 
ingredient,  so  as  to  render  the  article  of 
food  ii^urious  to  health.  To  constitute  an 
offence  under  s.  3,  it  must  be  found  as  a  fact 
by  the  court  that  the  article  of  food  has 
been  rendered  iiyurious  to  health.  There  is 
no  such  finding  m  the  case.  An  ingredient 
that  is  injurious  to  health  may  be  mixed 
with  an  article  of  food,  and  yet  not  render 
the  article  of  food  iivjurious  to  health,  for 
the  amount  of  the  ingredient  mixed  may  be 
very  small,  and  the  amount  of  the  article  of 
food  very  large.  Further,  the  injurious 
propertied  of  the  ingredient  may  be  neutra- 
lised on  being  mixed  with  other  ingredients 
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in  the  article  of  food.  The  fact  therefore, 
that  the  ingredient  is  imurious  to  nealth  does 
not  necessarily  render  the  article  of  food,  with 
which  it  is  mixed,  imurious  to  health.  The 
certificate  of  the  public  analyst  was  insuf- 
ficient and  invalid,  as  it  did  not  disclose  any 
oifence  under  s.  3.  By  s.  20  of  the  Act,  a 
condition  precedent  to  the  initiation  of  pro- 
ceedings against  an  offender  is  that  it  may 
appear  from  the  analyst's  certificate  ^'  that 
an  oifence  a^inst  some  one  of  the  pro- 
visions of  this  Act  has  been  committed." 
The  certificate  must  be  tested  by  the  ques- 
tion :  Is  it  sufficient  to  support  a  conviction 
under  some  one  of  the  sections  of  the  Act  ? 
It  is  not  sufficient  that  the  certificate  may 
disclose  more  than  one  offence  under  the 
section  :  it  must  disclose  some  one  offence. 
See  the  cases  of  Lee  v.  Bent,  and  Barlow  v. 
Nohlett^  reported  with  and  under  the  title 
of  Goulder  v.  Book,  [1901]  2  K.  B.  290 ;  66 
J.  P.  646,  where  Alvkkstone,  L.C.J.,  said 
(see  L.  R.  p.  295) :  "  It  is  very  important 
that  the  practice  should  be  uniform,  and  we 
think  it  is  clear,  after  the  series  of  decisions 
to  which  we  have  been  referred,  that  the 
certificate  of  the  analyst  must  be  a  docu- 
ment in  proper  form,  and  that  that  certificate 
ought  to  contain  in  it  sufficient  materials  to 
enable  the  magistrates  to  form  a  judgment  on 
those  materials  whether  the  offence  charged 
had  been  committed.  [Section  18  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  and  the 
case  of  E,  v.  Smith,  [1896]  1  Q.  B.  596  ;  60 
J.  P.  372,  were  also  mentioned.] 

Alverstone,  L.C.J.  —  We  need  not 
trouble  you,  Mr.  BoxcUl,  on  the  point  as  to 
the  sufficiency  of  the  certificate. 

Boxall,  K.C.,  and  P.  G,  Henriques,  for  the 
respondent.  —  This  case  is  stated  on  the 
form  of  the  information  and  not  on  the  form 
of  the  conviction.  No  objection  can  be 
taken  to  any  information  for  any  alleged 
defect  therein,  in  substance  or  in  form.  See 
the  proviso  to  s.  1  of  the  Summary  Juris- 
diction Act,  1848.  That  section,  after  deal- 
ing with  the  issue  and  service  of  summonses, 
etc.,  proceeds :  "  Provided  also,  that  no 
objection  shall  be  taken  or  allowed  to  any 
information,  complaint,  or  summons,  for  any 
alleged  defect  therein  in  substance  or  in 
form,  or  for  any  variance  between  such  in- 
formation, complaint,  or  summons  and  the 
evidence  adduced  on  the  part  of  the  inform- 
ant or  complainant  at  the  hearing  of  such 
information  or  complaint,  as  hereinafter- 
mentioned.  ..."  A  provision  follows, 
that  if  the  pKarty  summoned  has  been 
deceived  or  misled  by  such  variance  the 
case  may  be  adjourned.    The  justices  con- 
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victed  the  appellant  of  selling  an  article  of 
food  rendeied  injurious  to  health  by  the 
mixture  of  an  ingredient,  as  appears  from 
their  finding,  that, "  sulphate  of  copper  which 
was  an  ingredient  in  the  peas,  Ls  injurious 
to  health,  and  they  therefore  convicted  the 
appellant,  being  of  opinion  that  the  in- 
gredient necessarily  rendered  the  whole 
article  sold  injurious  to  health." 

Avory,  K.C.,  in  reply. — Section  1  of  the 
Summary  Jurisdiction  Act,  1848,  gave  the 
justices  power  to  amend  the  information, 
and  to  proceed  against  the  appeUant  for 
selling  an  article  ol  food  rendered  injurious 
to  health  by  the  mixture  of  an  ingredient. 
But  they  did  not  do  so  and  purported  to 
convict  the  appellant  of  selling  an  article  of 
food  which  was  mixed  with  an  ingredient 
injurious  to  health. 

Alverstone,  L.C.J.—  In  my  opinion,  if 
the  justices  convicted  the  appellant  of  an 
offence  under  s.  3  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  on  the  ground  that  the 
ingredient  mixed  with  the  article  of  food 
was  injurious  to  health, — ^that  the  sulnhate 
of  copper  was  injurious  to  health,  ana  not 
on  the  ground  that  the  peas  by  reason  of  the 
addition  of  sulphate  of  copper  were  ren- 
dered injurious  to  health,  the  conviction  is 
clearly  wrong.  To  constitute  an  offence 
under  the  latter  part  of  s.  3  the  article  of 
food  sold  must,  by  the  addition  of  an 
ingredient,  be  rendered  injurious  to  health. 
Au  the  circumstances  must  be  examined  to 
see  whether  the  article  of  food  has  been 
rendered  iiyurious  to  health.  Although  the 
conviction  is  not  included  in  the  case,  the 
information  and  summons  are  there  set 
out  and  stated  to  be  the  information  and 
summons  upon  which  the  justices  convicted 
the  appellant.  Speaking  for  myself,  I  think 
the  justices  meant  to  find  that  the  article  of 
food— the  peas— was  injurious  to  health 
when  they  said  that  the  ingredient  neces 
sarily  rendered  the  whole  article  sold  in- 
jurious to  health.  As,  however,  there  may 
be  some  doubt  as  to  whether  tnev  have  so 
found,  the  case  will  be  sent  back  to  them 
with  the  direction  that  the  Question  is 
whether  the  article  of  food  sold  was  in* 
jurious  to  health.  If  the  justices  meant  to 
find  that  the  article  sold  was  iiyurious  to 
health,  the  conviction  is  to  stand ;  but  if 
they  found  not  that  the  article  sold,  but  that 
the  ingredient  with  which  it  was  mixed,  was 
injurious  to  health,  then  the  conviction 
ought  not  to  stand.  Mr.  Avorif  has  taken  a 
further  point  that  the  certificate  of  the 
public  analyist  is  insufficient,  and  that, 
therefore,  the  conviction  ought  not  to  stand. 
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Hull  v.  Horsnell. 

The  certificate  of  the  public  analvst  after 
stating  that  he  had  received  and  analysed  the 
peas,  their  weight,  etc.,  following  the  form 
of  the  schedule  to  the  Sale  of  Food  and 
Drugs  Act,  1875,  declared  the  result  of  his 
analysis  to  be  as  follows :  "  I  am  of  opinion 
that  the  said  sample  is  adulterated  with 
sulphate  of  copper  to  the  extent  of  at  least 
1.87  grains  per  lb."  It  was  contended  that 
at  the  end  of  this  finding  the  public  analyst 
ought  to  have  added  tne  words  "which 
rendered  the  article  iiyurious  to  health,"  as 
the  certificate  as  it  stands  does  not  show 
that  any  one  offence  has  been  committed. 
I  do  not  think  that  contention  is  good.  The 
analyst  would  not  know  the  particular 
offence  which  was  to  be  chargeQ)  and  he 
might  be  said  to  be  prejudicing  the  matter 
if  he  made  any  such  addition  to  his 
certificate.  His  business  is  to  analyse. 
In  my  ojiinion  a  certificate  is  sufficient 
if  it  is  in  accordance  with  the  terms 
of  the  schedule  referred  to  in  ss.  18 
and  20  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  and  sets  out  the  nature  of  the 
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article  sent  for  analysia,  the  weight,  the 
constituent  parts  or  percentages  of  foreign 
ingredients,  and  the  other  matters  specified 
in  the  schedule.  If  these  matters  set  forth 
are  sufficient  to  support  a  conviction,  the 
certificate  is  good,  whatever  the  offence  may 
be  which  is  subsequently  charged.  It  was 
not  contended  before  this  court  that  the 
certificate  would  not,  in  fact,  support  a 
conviction,  but  that  it  did  not  state  tnat  the 
ai'ticle  of  food  analysed  was  injurious  to 
health.  In  my  opinion  that  did  not  render 
the  certificate  insufficient  to  support  a  con- 
viction. 

Kennedy,  J.— I  entirely  agree. 

Ridley,  J.— I  agree. 

Cflwc  remitted  ctccordingly. 

Solicitors  for  the  appellant :  Neve,  Beck 
and  Kirby. 

Solicitor  for  the  respondent :  F.  Lawson 
Lewis,  Eastbourne. 
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July  12, 1904.   Evans  v.  Gallon  cfc  Sons    517 

Factory  Acts— 4.  Underground  bake- 
house—*' Let  as  a  bakehouses- 
Owner  and  occupier — Covenant  by 
occupier  to  pay  "  outgoings  " — 
Structural  alterations  required  by 
district  council-^-Expenses  of — 
Power  of  apportionment  between 
owner  and  occupier  by  court  of 
summary  jurisdiction  —  Factory 
and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  s.  101  (8). 

68  J.  P.  542.  King's  Bench  Division. 
July  12,  13,  1904.    Morris  v.  Beal    ...    528 

False  Pretences.  See  Criminal 
Law,  4. 


Food  and  Drugs. 

TION. 


See  Adultera- 


See 


Fugitive  Offenders  Act,  1881. 

Criminal  Law,  10.  f^  r^r^r^]r> 
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Gaming— 1.  Lottery — Sweepstakes  on 

result  of  horse-race  —  Lottery  for 

profit   —  Gaming      Act,      1802 

(42  Geo.  3,  c.  119),  s.  2. 

68  J.  P.  94.    King's  Bench  Division. 

December  8,  1903.    Hardvnch  v.  Lane      79 

Gkuning — 2.  Premises  kept  for  unlaw- 
ful ^ming  —  Penny-in-the-slot 
machme  —  Game  of  skill  and 
chance — Equal  chances  in  favour 
of  the  operator— Gaming  House 
Act,  1854  (17  &  18  Vict.  c.  38), 
s.  4. 
68  J.  P.  270.    King's  Bench  Division. 

March  1,  1904.    Thomps(mv,  Mcuon,..    250 

Gaming.      See  Criminal  Law,  13. 
Unlawful  Gaming. 

Gas — Arrears   ot    ^s  rates — Sale  of 
business  of  outgoing  tenant — Busi- 
ness continued  by  incoming  tenant 
—Metropolis  Gas  Act,  1860  (23  & 
24  Vict.  c.  125),  s.  39— Gas  Light 
and  Coke  Company's  Act,   1872 
(35  &  36  Vict.  c.  xxiii.),  s.  18. 
68   J.   P.  461.     House   of   Lords. 
May  5,  6,  17,  1904.     Cannon  Brewery 
Co.y  Limited  v.  Gas  Light  and  Coke 
Co 435 

Gas.    See  Local  Government,  10. 

Highway— 1.  Extraordinary  trafl&c- 
Excessive  weight  —  Duty  of 
authority  to  maintain  road  in 
accordance  with  growing  require- 
ments of  district — Failure  to  do 
so—"  Contributory  negligence  " — 
Traction  engine  and  trucks  — 
Weight  per  square  inch  of  wheel 
surface — Highway  Act,  1878  (41  & 
42  Vict.  c.  77),  s.  23— Locomo- 
tives Act,  1898  (61  &  62  Vict, 
c.  29),  s.  12. 
68  J.  P.  16.  Pontefract  County  Court. 

November  4,  December  2, 1903.  Hems- 

tvortk    Rural    District    Council     v. 

Micklethwait      16 

Highway  —  2.     Local    authority  — 
Laying   sewer  in  road — Excava- 
tions filled  in — Koad  thrown  open 
to  public  when  not  safe  for  traflic 
—Misfeasance— Heap  of  rubbish 
deposited  upon  road  by  wrongdoer 
— Driver  crossing   road  to  avoid 
dangerous  part  and  running  into 
heap— Liability  of  local  authority. 
68  J.  P.  415.    House  of  Lords.    Feb- 
ruary  15,   16,   1904.      May  or ^  ef^.  of 
Shoreditch  v.  Btdl        386 


PAGE 

Highway  —  3.   Diversion  —  Notices 

affixed  at  the  ends  of  diversion — 

Time   to   be   so   affixed— "Four 

successive  weeks  " — Ortificate  of 

justices — Consent  of  owner   not 

appearing  in — Refusal  of  justices 

tocertify- Subsequent  application 

to  and  grant  by  other  justices — 

Highway  Act,  1835  (5  &  6  Will.  4, 

c.  50),  ss.  84,  85. 

68  J.  P.  417.    Kin^s  Bench  Division. 

May  11,  12,  1904.    liex  v.  Justices  of 

Kent         390 

Highway— 4.  Tramline  so  near  to  kerb 
that  vehicle  cann(»t  pass  tram — 
Alleged  right  to  drive  vehicle  on 
near  side  of  the  road  —  Wilful 
obstruction — Tramways  Act,  1870 
(33  &  34  Vict.  c.  78),  s.  50. 

68  J.  P.  512.  King's  Bench  Division. 
July  7,  1904.    Hartley  v.  Chadwick ...    476 

Husband  and  Wife— l.  Separation 
order  —  Summary  Junsdiction 
(Married  Women)  Act,  1895  (58  & 
59  Vict.  c.  39)— Order  made  at 
adjourned  hearing  after  recohabi- 
tation — Jurisdiction  of  justices- 
Condonation. 
68  J.  P.  1»8.     Probate,  Divorce  and 

Admiralty  Division.    February  2, 1904. 

Williams  Y,  Williams 164 

Husband  and  Wife-  2.  Se^taration 
order — "  Habitual  drunkards  " — 
Habitual  intemperate  drinking — 
What  constitutes  —  Sunmiary 
Jurisdiction  (Married  Women) 
Act,  1895  (58  <fe  59  Vict.  c.  39),  s.  4 
—Licensing  Act,  1902  (2  Edw.  7, 
C.28),  s.  5(1) — Habitual  Drunkards 
Act,  1879  (42  &  43  Vict.  c.  19), 
s.3(3)(b). 

68  J.  P.  416.  Probate,  Divorce  and 
Admiralty  Division.  February  3, 1904. 
Rohsony.  Robson  389 

Husband  and  Wife— 3.  Summary 
separation  -  Desertion — Meaning 
of— Reasonable  ground  for  re- 
fusing to  cohabit  —  No  actual 
adultery  —  Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85), 
ss.  27,  31 — Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  & 
59  Vict,  c  39),  ss.  4,  5  (a). 

68  J.  P.  436.  Probate,  Divorce  and 
Admiralty  Division.  March  1,  1904. 
Frowdy.  Fr(md 240   j 
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Inland  Bevenue—l.  Carria^— Motor 
bicycle— Liability  to  duty  aa  a 
carriage  —  Customs  and  Inland 
Revenue  Act,  1888  (61  &  52  Vict, 
c.  8,  R.  4). 
68  J.  P.  349.    King^s  Bench  Division. 

May  4,  1904.    O'Donoghtie  v.  Moan ... 

Inland  Beyenue— 2.  Excise— Ships' 
store  merchant— Sale  of  spirits 
out  of  bond  to  foreign  ship  in 
quantities  not  less  than  two  gallons 
—  Necessity  for  excise  license — 
Excise  Act,  1825  (6  Geo.  4,  c.  81), 
s.  2  — Spirits  Act,  1880  (43  & 
44  Vict.  c.  24),  s.  104. 
68  J.  P.  350.    King's  Bench  Division. 

May  4,  1904.    Tinwell  v.  Mayhook  ... 

Inland  Bevenue  — 3.  Excise— Male 
servant — Apprentice  in  a  racing 
stable  —  Customs  and  Inland 
Revenue  Act,  1869  (32  &  33  Vict, 
c.  14),  ss.  18,  19. 
68  J.  P.  102.   King's  Bench  Division. 

December  16, 1903.  Horan  v.  Hayhoe 

Jury  Lists.    See  Justices,  1. 

Justices— 1.  Summary  jurisdiction — 

Revision  of  jury  lists  by  justices 

in  special  sessions — Power  to  state 

a  case— Juries  Act,  1825  (6  Geo.  4, 

c.  60),  s.  10— Summary  Jurisdiction 

Act,  1879  (42  &  43  Vict.  c.  49),  s.  33. 

68  J.  P.  343.    King's  Bench  Division, 

May  2,  1904.    Hdgmaier  v.  Willesden 

Ovef'seers 

Justices — 2.  Conviction  —Duplicity — 

Motor  Car  Act,  1903  (3  Edw.  7, 

c.  36),  s.  1. 

68  J.  P.  392.    King's  Bench  Division. 

May  17,   1904.     Rex   v.    WelU   and 

Another  J  J,        

Justices— 3.     Action  against  justice 
—Wrongful    distress— Excess    of 
jurisdiction  shown  on  summons- 
Allegation  of  malice  and  want  of 
reasonable  and  probable  cause- 
Justices    Protection    Act,     1848 
(11  k  12  Vict.  c.  44),  ss.  1,  2. 
68  J.  P.  604.    King's  Bench  Division. 
July  1,    4,    1904.      Polley    v.    Ford- 
ham         

Justice  of  the  Peace.    See  Mayor. 

Larceny  Act,  1901.     Set  Criminal 
Law,  11. 

674 


page 


316 


318 


94 


PAGE 

Licensing  Acts— 1 .  Openin;^  and  keep- 
ing open  licensed  premises  for  the 
sale  of  intoxicating  liquors  during 
prohibited  hours — Licensing  Act, 
1874  (37  &  38  Vict.  c.  49),  s.  9. 
68  J.  P.  39.    King's  Bench  Division. 
December  11,  1903.    Commissioner  of 
Police  V.  Roberts  38 

Licensing  Acts— 2.  Offences  -Whether 
sale  at  place  not  authorised  by 
license—  Sale— Appropriation  of 
goods  sold— Licensing  Act,  1872 
(35  &  .36  Vict.  c.  94),  s.  3. 
68  J.  P.  54.     Kind's  Bench  Division. 

July  9,  1903.    Heitnft  v.  Jervis  ...      49 

Licensing  Acts— 3.  Fully  licensed 
house — R«f lusal  to  renew  license — 
Sole  ground  of  objection  in  notice, 
house  not  required  in  locality  and 
neighbourhood  —  Refusal  on  ap- 
peal to  quarter  sessions — Evidence 
— Ordnance  map  showing  number 
of  public-houses  in  immediate 
vicinity  —  No  notice  to  other 
houses  —  Population  thick  — 
Neighbourhood  troublesome  to 
police — Evidence  as  to  neighbour- 
hood and  not  as  to  house — 
j  Sufficiency  of  evidence— Judicial 

I  discretion. 

I  68  J.  P.  68.  King's  Bench  Division. 
I  December  17,  21,  1903.  Raven  and 
I  Another  v.  Justices  of  the  County  of 
I   Southampton      ,57 

I  Licensing  Acts— 4.   Appeal— Costs- 
Si  1   I          Taxation  out  of  sessions— Consent 
I          —Licensing  Act,  1902  (2  Edw.  7, 
c.  28),  s.  20. 
68  J.  P.  153.    King's  Bench  Division. 
!  December  10,  1903.    Rex  v.  Cumber- 
land JJ,  127 

366  Licensing  Acts— 5.  Appeal  against 
refusal  to  renew  license— Appear- 
ance of  justices— Employment  of 
justices'  clerk  as  solicitor— County 
solicitor  not  employed- Jurisdic- 
{  tion  of  quarter  sessions  as  to  costs 

—Alehouse  Act,  1828  (9  Geo.  4, 
c.  61),  s.  29  ;  Licensing  Act»  1902 
(2  Edw.  7,  c.  28),  s.  20. 
I  68  J.  P.  167.  King's  Bench  Division. 
February  1,  1904.  Rex  v.  Justices  of 
465      the  West  Riding  of  Yorks       ...        .:.    145 

Licensing  Acts— 6.  Beerhouselicensed 
before  May  lst»  1869— Conviction 
of  tenant  for  selling  spirits  with- 
out a  license—  (losing  of  house — 
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Licensing  Acts — continued, 

Api^lication  by  owner  to  special 
sessions — Jurisdiction  of  justices 
to  refuse  grant  of  license-— Wine 
and  Beerhouse  Act,  1869  (32  & 
33  Vict  c.  27),  ss.  8, 19— Licensing 
Act,  1874  (37  <&  38  Vict,  c  49),  s.  15. 
68  J.  P.  204.    King's  Bench  Division. 

January  25,  26,    1904.    68  J.  P.  581. 

Court  of  Appeal.    August  9,  10,  1904. 

Justices   of  the    Toiver    Division  of 

J^mdon  X.Chambers     182,554 

Licensing  Acts— 7.  Sale  on  unlicensed 
premises— Executory  contract  of 
sale — Order  taken  oy  traveller — 
Duty  of  traveller  to  communicate 
order  to  principal— Acceptance  of 
order  by  principal — Appropriation 
of  goods  at  licensed  premises — 
Licensing  Act,  1872  (35  &  36  Vict, 
c.  94),  s.  3. 
68  J.  P.  235.    King's  Bench  Division. 

February    4,    1904.      Strickland    v. 

Whittaker  220 

Licensing  Acts— 8.    Refusal  to  renew 
—Rates  unpaid  b^  previous  tenant 
— Grounds  of  objection. 
68  J.  P.  264.     North  London  Ses- 
sions.    May  9,  1904.    Charles  Feist  v. 
TowtrJJ,  248 

Licensing  Aets — 9.  Renewal  of  license 
—  Alteration  of  premises — Closing 
of  back  entrance— "  Part  of  pre- 
mises where  intoxicating  liquor  is 
sold    or.  consumed"  —  Power   of 
licensing  justices — Licensing  Act, 
1902  (2  Edw.  7,  c.  28),  s.  11  (4). 
68  J.  P.  370.   Ct.  of  Appeal.  March  29, 
1904      Bushell    v.     Hammond    and 
Others      339 

Licensing  Acts— 10.    Appeal  against 

order  of  borough  justices  granting 

renewal  conditionally   on  altera- 

tions  being  made— Jurisdiction  of 

Recorder  to  entertain — Alehouse 

Act,  1828  (9  Geo.  4,  c.  61),  s.  27— 

Licensing  Act,  1902  (2  Edw.  7, 

c.  28),  s.  11  (4). 

68  J.  P.  438.    King's  Bench  Division. 

May  13,  1904.     Hex  v.  Recorder  of 

Bath        405 


See   Registered 


Licensing   Acts. 
Club. 


Licensing— M  usic  and  dancing  licence 
—  Imposing  conditions  —  Hall 
connected    witii     public-house— 


PAGE 

lAcenemg—^continued, 

Condition  fixing  price  for  admis- 
sion— Money  not  to  be  returned  in 
form  of  refreshment— Validity — 
Public  Health  Acts  Amendment 
Act,  1890  (53  &  54  Vict.  c.  59), 
s.  51. 

68  J.  P.  536.  King's  Bench  Division. 
July  12,  1904.    Ex  parte  Richards  ...    516 

Local  (Joveniment— 1.  Sewer— Defi- 
nition —  Channel  at  roadside  — 
Cleansing  —  Public  Health  Act, 
1875  (38  k  39  Vict.  c.  55),  ss.  4, 19, 
21,  42. 

68  J.P.I.  Court  of  Appeal.  October 
31,  November  6,  7, 1903.  WUkinscm  v. 
Llandaff  and  Dinars  Pouds  Rural 
District  Council  1 

Local  Government— 2.  Public  health 
-  Local  authority  fixing  minimum 
level  for  new  street — Low-lying 
land— Provision  necessary  for  sur- 
face water  and  sewage— Reason- 
ableness— PortsmouthCorporation 
Act,  1883  (46  &  47  Vict.  c.  ccxi.), 
ss.  16,  17,  31. 

68  J.  P.  48.  Portsmouth  Quarter 
Sessions.  January  9,  1904.  Great 
Salterns  Syndicate  v.  Portstrumth 
Corporation       ..."       46 

Local  Government  —  3.  Ilfracombe 
Improvement  Act,  1900,  s.  87  — 
Hoarding  used  for  udvertising 
purposes — "Abutting"  on  a  street. 

68  J.  P.  93.  King's  Bench  Division. 
December  7,  1903.    Bamett  v.  Covell      77 

Local  (Government— 4.  Public  health 
— New  drainage   system— Direc- 
tion as  to  removal  of  old  disused 
drains  —  Noncompliance      with 
direction— Validity  of  direction- 
Sections  83  and  76  of  the  Metro- 
polis Management  Act,  1855  (18  & 
19  Vict.  c.  120). 
68  J.  P.  117.    King's  Bench  Division. 
December  16,  1903.     London  School 
Board  v.  Fulham  Borough  Coimcil  ...     107 

Local  Government — 5.   Public  health 

—Bye-laws— Open  space  in  rear 

of   building— Notice— Sufficiency 

of  notice. 

68  J.  P.  170.    King's  Bench  Division. 

December    16,    1903.      Dickenson  v. 

Forsyth ^.    i48 
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Local  Goyermnent— 6.  Private  street 
works— Objection  that  street  is 
highway  repairable  by  the  inhabit 
tant«  at  large  —  Bea  judicata  — 
Judgment  in  rem, 

68  J.  P.  225.  House  of  Lords. 
December  15,  1903.  Mayor ^  Alder- 
men^ and  Citizens  of  the  City  of 
Wakefield  V,  Cooke  <k  Sons     ...    '     ...     209 

Local  (Jovemment  —  7.  Byelaw  — 
Validity  —  Salmon  fishery  — 
"Length,  size  and  description  of 
nets  "—Salmon  Fishery  Act,  1873 
(36  &  37  Vict.  c.  71),  s.  39  (3). 

68  J.  P.  233.  King's  Bench  Division. 
December  17,  1903.  Clayton  and 
Another  y,  Peirse  217 

Local  (Joyeminent-  8.  Metropolis 
Management  Act,  1865  (18  & 
19  Vict.  c.  120),  ss.  76,  83,  101, 
250 — Drain  or  sewer — Drainage 
of  two  houses  by  combined  opera- 
tion—Transfer of  title  otherwise 
than  by  purchase— Estoppel. 

68  J.  P.  278.  King's  Bench  Division. 
March  18,  19,  1904.  Heaver  and 
Others  v.  Mayor,  etc,  of  Fvlham       ...     262 


Local  (loyemment  —  9.  Streets  — 
Liability  to  repair— " Street " — 
Passage  —C'tti-cfe-wc— Premises  of 
frontagers  having  no  means  of 
access— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  .ss.  4,  160. 

68  J.  P.  509.  Chancery  Division. 
May  31  :  June  1,  1904.  Walthanistow 
Urban  District  Council  v.  Sandell    ... 


Lottery.    See  Gaming,  1. 
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Local  €h>yermiieiit— 10.  Lighting  of 
streets  by  gas— Lamp  on  wall  in 
private  imssage  not  dedicated  to 
the  public  use  —  Pipe  requisite 
from  main  to  lamp  — Power  to 
require  gas  company  to  lay  pipe 
in  passage— Liverpool  Improve- 
ment Act,  1842  (5  &  6  Vict,  c  cvi.), 
ss.  152,  156— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  150, 
161— Gasworks  Clauses  Act,  1847 
riO  &  11  Vict.  c.  15),  ss.  6.  7— 
Gasworks  Clauses  Act,  1871  (34  & 
35  Vict.  c.  41),  ss.  24,  27,  36. 

68  J.  P.  540.  King's  Bench  Division. 
July  13,  1904.  Bellamy  v.  Liverpool 
United  Gas  Light  Co 

Local  Government  Act,  1888.  See 
Byelaw. 

576 


Male  Servant. 

NUE,  3. 


See  Inland  Reve- 


473 


523 


MalicionB  Damage  with  intent  to 
destroy  plants— Claim  of  right  of 
recreation — Damage  in  exces.s  of 
what  was  necessary  for  assertion 
of  right— Malicious  Damage  Act, 
1861  (24  &  25  Vict.  c.  97),  s.  23. 

68  J.  P.  53.  King's  Bench  Division. 
April  2,  1903.  Heaven  and  Another  v. 
Crutchley 47 

Margarine  Act,  1887  (50  k  51  Vict 
c.  29),  s.  6  — Package  containing 
margarine  sold  by  dealer  in  mar- 
garine —  Branded  or  durably 
marked  "margarine" — Tub  con- 
taining margarine  behind  the 
counter. 

68  J.  P.  51 8.  King's  Bench  Division. 
July  11,  1904.    McNair  v.  H<yran    ...    487 

Master  and  Servant— Truck  Acts- 
Wages — Judgment  debt — Set-off 
—Truck  Act,  ia3l  (I  &  2  Will.  4, 
c.  37),  ss.  3,  9. 

68  J.  P.  371.  Ct.  of  Appeal.  April 
20—22, 1904.  Williams  and  Others  v. 
North's  Navigation  Collieries  (1889), 
Limited 342 

Mayor  as  Justice  of  Peace— Petty 
sessions — Municipal  borough  with- 
out —  Bench  of  magistrates  or 
quarter  sessions— Right  of  mayor 
to  preside  at  pettty  sessions 
dealing  with  offence  committed  in 
borough,  when  summons  signed 
by  county  justice  —  Business  — 
Cfounty  business — Municipal  Cor- 
poration Act,  1882  (46  &  46  Vict 
c.  50),  s.  115. 

68  J.  P.  254.  Chancery  Division. 
February  26,  March  1, 1904.  Lawson  v. 
Reynolds 234 


Merchandise  Marks— l.  False  trade 
description  — Kilderkin  —  Barrel 
containing  less  than  18  gallons- 
Merchandise  Marks  Act,  1887  (50  k 
51  Vict.  c.  28,  s.  2). 

68  J.  P.  356.  King's  Bench  Division. 
May  6, 1904.  North  £!astern  Breweries^ 
Limited  V,  Gibson         
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Merchandise  marks— 2.  False  tiude 
description  —  Sale  of  tea  — 
"Quarter  pound  gro.S8  weight"— 
Tea  and  paper  weighed  together 
—Ticket  placed  in  pjacket  with 
tea  —  Printing  on  ticket — Mer- 
chandise Marks  Act,  1887  (50  & 
51  Vict.  c.  28),  s.  2  (1)  (d). 

68  J.  P.  443.  King's  Bench  Division. 
May  16,  1904.  Star  Tea  Co,  v.  Whit- 
toorth       408 

Merchant  Shipping  Act.  See 
Criminal  Law,  H,  19. 

Metropolis  —  l.  Nuisance  —  Black 
smoke  issuing  from  chimney  of 
club— "Private  dwelling-liouse  " — 
Public  Health  (London)  Act,  1891 
(54  &  55  Vict.  c.  76),  s.  24  (b). 

68  J.  P.  66.  King's  Bench  Division. 
December  9,  1903.     McNair  v.  Baker       55 

Metropolis  —  2.  Dwellings  on  land 
below  Trinity  high- water  mark— 
8o  situate  as  not  to  admit  of  being 
drained  by  gravitation  into  an 
existing  sewer  of  the  council — 
Sewer  unable  to  be  used  in  cases 
of  flood  or  heavy  rainfall — London 
Building  Act,  1894  (57  «k  58  Vict. 
c.  ccxiii.),  ss.  122,  200  (9). 

68  J.  P.  99.  King's  Bench  Division. 
December  12,  1903.  Ellu  v.  Loiidwi 
County  Council 89 

Metropolis  —  3.  Building  notice  — 
Dock  company  autliorised  by 
special  statute  —  Inconsistency 
with  general  statute— Surrey  Com- 
mercial Dock  Act,  1894  (57  & 
58  Vict.  c.  Ixvii.),  s.  4— Metropolis 
Management  Act,  1855  (19  <fe 
20  Vict.  c.  120),  s.  76. 

68  J.  P.  155.  King's  Bench  Division. 
December  18, 1903  ;  February  1,  1904. 
Surrey  Commercial  Docks  Co.  v. 
Mayor  of  Bernion dsey 1 32 

Metropolis  ~  4.  Public  health  — 
Nuisance  —  Intimation  notice 
threatening  proceedings— "Sewer  " 
described  therein  as  a  **  drain  "— 
Recipient  executing  repairs  to 
sewer — Right  to  recover  cost  of 
work  from  sanitary  authority— 
Whether  work  done  voluntarily  or 
under  comfjulsion— Builder  fraud 
ulently  laying  a  sewer  instead  of 
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Metropolis— can  tinted, 

authorised  drain  —  Effect  of — 
Public  Health  (London)  Act,  1891 
(54  &  55  Vict.  c.  76),  ss.  3,  4. 

68  J.  P.  165.  King^s  Bench  Division. 
January  19,  1904.  Oliver  v.  Camber- 
well  Borough  Council 141 

Metropolis— 5.  Houses  let  in  lodgings 
or  inhabited  by  members  of  more 
than  one  family-  Byelaw— Clean- 
sing at  stated  times— Liability  of 
"  landlord  "  — No  notice  —  Un- 
reasonableness —  Public  Health 
(London)  Act,  1891  (54  &  65  Vict, 
c.  76),  8.  94. 

68  J.  P.  183.  King's  Bench  Division. 
February  3,  1904.  Stiles  v.  Galinski  ; 
Nokes  and  Nokea  v.  Mayor^  etc,  of 
Isiinffton  (So,  2)  154 

Metropolis— 6.  Highway  —  Obstruc- 
tion —  Motor  placed  in  road  to 
drive  engine  for  cleaning  house — 
No  evidence  of  obstruction  — 
"  Wilfully  causing  obstruction  in 
any  thoroughfare  — Metropolitan 
Police  Act,  1839  (2  &  3  Vict.  c.  47), 
s.  54  (6). 

68  J.  P.  271.  King's  Bench  Division. 
March  1,  1904.    Dujin  v.  Holt  ...    252 

Metropolis— 7.  Nuisance— Chimney 
sending  forth  black  smoke  — 
Funnel  of  steamer  —  Prohibition 
order— No  suecification  of  works 
in  order- -Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76), 
8.  24  (b). 

68  J.  P.  274.  King's  Bench  Division. 
March  4,  1904.    Tough  v.  Hopkins  ...     258 

Metropolis  —  8.  Water  company- 
Breaking  up  of  streets  by  local 
authority  for  purposes  of  water 
company — Expenses  of  reinstate- 
ment —  Cost  of  supervision  — 
General  Paving  (Metropolis)  Act, 
1817  (57  Geo.  3,  c.  xxix.),  s.  23  - 
Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  ss.  28,  31,  32, 
34— Metropolis  Local  Management 
Act,  1855  (18  <k  19  Vict.  c.  120), 
s.  114. 

68  J.  P.  358.  King's  Bench  Division. 
May  6,  7,  1904.  Xeio  Bivei'  Com- 
pany V.  Mayor,  etc,  of  Wextfninster  ...     334 
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Metropolis- 9.  Consolidated  rate  — 
Statutory  exemption—  New  rate— 
62  Geo.  3,  c.  49-  2  <fc  3  Will.  4,  c.  66 
— City  of  London  Sewers  Act, 
1848  (11  &  12  Vict.  c.  clxiii.). 

68  J.  P.  377.  Ct.  of  Appeal.  March  26, 
28, 1904.  Netherlands  ^Steamboat  Co.  v. 
Mayor ^  etc.  of  the  Ci^y  of  London    ...     348 

Metropolis  —  10.  Buildings  —  Illu- 
ininated  advertisements  affixed  to 
buildings — Projection  beyond  the 
building  line  —  "Building  or 
structure  " — London  Building  Act, 
1894  (57  &  58  Vict,  c.  ccxiii.), 
ss.  22,  200  (3). 

68  J.  P.  445.  King's  Bench  Division. 
May  13,  1904.  London  County 
Council  V.  Illuminated  Advertisement 
Co 410 

Metropolis— 11.  Buildings— "  To  be 
inhabited  or  intended  to  be  in- 
habited by  persons  of  the  working 
class,"  London  Building  Act,  1894 
(57  &  58  Vict.  c.  ccxiii.),  s.  13  (5). 
London  Building  Act,  1894— 
Amendment  Act,  1898  (61  <k 
62  Vict.  c.  cxxxvii.),  s.  4. 

68  J.  P.  447.  King's  Bench  Division. 
May  16,  1904.     Crow  v.  Davis  ...     415 

Metropolis  —  12.  Building  Acts  — 
Street — Commencing  to  form  or 
lay  out  street  without  leave  of 
London  County  Council — London 
Building  Act,  1894  (57  &  58  Vict, 
c.  ccxiii.),  s.  7. 

68  J.  P.  520.  King's  Bench  Division. 
July  8,  12,  1904.  L(md<m  County 
Council  v.  Davis  !.     492 

Metropolis— 13.  Paving  expenses- 
New  street — Land  adjoining  street 
—Owner— Land  subject  in  per- 
I)etuity  to  burden  of  a  public 
right— Burden  imposed  for  benefit 
of  individual  Midland  Railway 
Act,  1900  (63  &  64  Vict.  c.  cxliiL), 
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Act,  1855  (18  k  19  Vict.  c.  120), 
88.  105,  250— Metropolis  Manage- 
ment Amendment  Act,  1862  (25  k 
26  Vict.  c.  102),  8.  77. 

68  J.  P.  574.  King's  Bench  Division. 
August  1,  2,  1904.  Hampstead 
Borough  Council  v.  Midland  Rail, 
Co.  550 
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Public  Health  (London). 
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Motor  Oar  Act,  1903.  See  Justices,  2. 
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Municipal  Election— Issue  of  "bill, 
placard,  or  poster  having  reference 
to  a  municipal  election  "—Name 
and  address  of  printer  and  pub- 
lisher —  Municipal  Elections 
(Corrupt  and  Illegal  Practices) 
Act,  1884  (47  k  48  Vict.  c.  70),  s.  14. 

68  J.  P.  434.  King's  Bench  Division. 
May  4,  1904.    Alcott  v.  Enulen         ...    398 

Nuisance.  See  Metropolis,  1,  4,  7. 
Public  Health,  7. 

Obstruction  on  Highway.  See  Me- 
tropolis, 6. 

Paying  Expenses,  ^^ee  Local  Govern- 
ment, 6,  9.  Metropolis,  13. 
Public  Health,  2,  6, 13. 

Petty  Sessions— Court-houses— Cost 
'  of  providing  in  stipendiary  dis- 

trict—Local Act  (6   &  7   Vict 
c.  xliv.)— Petty  Sessions  Act,  1849 
I  (12  <k  13  Vict.  c.  18). 

I  08  J.  P.  453.  Court  of  Appeal. 
I  May  4,  5,  1904.  Rex  v.  Hunton^  Ex 
I  parte  Glamorganshire  C&unty  Council    423 

Police  —  Pension  —  Approved  service 
—Continuity  of  service  —  Police 
Act,   1890  (63  &  54  Vict.   c.  45), 

8.1. 

68  J.  P.  97.  King's  Bench  Division. 
December  9,  1903.  68  J.  P.  487. 
Court  of  Appeal.  June  25,  27,  28, 
1904.  Oarbutt  v.  Durham  Joint  Com- 
mittee         84,  451 


Poor  Law — 1.  Running  awav  and 
leaving  children  cnargeable  — 
Continuous  chargeability  of  chil- 
dren— Second  offence  —Vagrancy 
Act»  1824  (5  Geo.  4,  c.  83),  s.  24. 

68  J.  P.  23.  Marylebone  Police  Court. 
December  15,  22,  23,  and  28,  1908. 
Paddington  Guardians  v.  Sullivan ... 


Digitized  by  Vn 


oogle 


INDEX. 


PAGE    ' 

Poor  Law— 2.  Settlement— Institution  i 

for  j>aying  patients— Residence  of 
pauper   in—"  Patient  in  a  hos-  j 

pital"— Removal— Poor  Removal 
Act,  1846  (9  &  10  Vict.  c.  66), 
8.  1— Divided  Parishes  and  Poor  | 

Law  Amendment  Act,  1876  (39  & 
40Vict.  c.  61),  s.  34. 

68  J.  P.  42.  Court  of  Appeal. 
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Poor  Law— 3.  Settlement— Addition 
of  part  of  parish  to  another  parish 
—Whether  settlement  destroyed— 
Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (.39&40  Vict, 
c.  61) ;  Poor  Law  Act,  1879  (42  & 
43  Vict.  c.  54). 

68  J.  P.  145.  House  of  Lords. 
December  17,  1903.  Guardians  of  the 
Poor  of  West  Ham  Union  v.  Londmi 
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Poor  Law— 4.  Order  of  removal- 
Grounds  of  removal  —  Settlement 
by  estoppel  —  Former  order  con- 
firmed on  appeal  on  technical 
grounds — Effect  of  former  order 
so  confirmed  as  against  all  the 
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68  J.  P.  191.  Winchester  Quarter 
Sessions.  March  12,  1904.  Uxbridge 
Union  v.  New  Winchester  Union 

Poor  Law— 5.  Settlement  —  Pauper 
lunatic  —  Practice  —  Appeal  — 
Grounds  of  appeal  —  Service- 
Lunacy  Act,  1890  (53  Vict.  c.  5), 
s.  306. 

68  J.  P.  240.  County  of  London 
Quarter  Sessions.  April  22^  1904. 
Guardians  of  Hath  Union  v. 
Guardians  of  Woolwich  Union         . . .     227 

Poor  Law— 6.  Desertion  of  children- 
Children  already  chargeable- 
Children  "becoming  chargeable" 

—  Continuing  offence  —  Variance 
between  in  formation  and  evidence 

—  Vagrancy  Act,  1824  (5  Geo.  4. 
c.  83),  8.  4— Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61),  s.  19- Sum- 
mary Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  s.  1. 

68  J.  P.  390.  King's  Bench  Division. 
May  11,  1904,     Bannister  v.  Sullivan     361 
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Poor  Law — 7.  Settlement  —  Married 
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settlement — Acquisition  of  status 
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woman  during  coverture— Setting 
up  of  derivative  settlement — 
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68  J.  P.  397.    King's  Bench  Division. 
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c.  73)— Subsequent  division  and 
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68  J.  P.  412.      Court  of   Appeal. 
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167   I  Hdbeach  Union', 380 
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68  J.  P.  525.    King's  Bench  Division. 
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68  J.  P.  526.    King's  Bench  Division. 
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of— Greater  weekly  sura  fixed  by 

visiting  committee— Lunacy  Act, 

1890  (53  k  54  Vict.  c.  5),  s.  283  (3). 

68  J.  P.  538.    King's  Bench  Division. 
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Private  Street  Works  Act.  See 
Local  Government,  6.  Public 
Health,  2. 

Public  Authorities  Protection  Act, 
1893.  See  Action  against 
Magistrate. 
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ss.  160,  257. 
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jection to  —  Inadmissibility  of 
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251,  and  Sched.  4^  Form  C— 
Summary  Jurisdiction  Act,  1848 
(11  &  12  Vict.  c.  43),  ss.  12,  14— 
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March  2, 1904.  Win<j  v.  Epsom  Urban 
District  Council  241 
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'  private  drain — Liability  for  repair 

!  —Public  Health  Act,  1875  (38  & 

39  Vict.  c.  55),  ss.  4,  41— Public 
I  Health    Acts   Amendment    Act, 

1890  (53  &  54  Vict.  c.  59),  8. 19  (1). 

68  J.  P.  306.  King's  Bench  Division. 
I  March  2, 1904.  Jackson  v.  Wimbledon 
1   Urban  District  Council  279 

Public  Health— 9.  Unsound  meat- 
Deposited  for  .'^ale— Intended  for 
the  food  of  man — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  116,  117. 

68  J.  P.  310.  King's  Bench  Division. 
March  29,  1904.  Wieland  v.  Butler- 
Hogan      287 

Public  Health— 10.  Sewer— Drain- 
Single  private  drain  —  Public 
Health  Act,  1875  (38  k  39  Vict, 
c.  55),  s.  41— Public  Health  Acts 
Amendment  Act,  1890  (53  & 
54  Vict.  c.  59),  s.  19. 

68  J.  P.  315.  King's  Bench  Division. 
March  29,  1904.  I'hompson  v.  May  or ^ 
etc.ofEccles       291 

Public  Health— 11.  Sewer-"  Single 
private  draiu" — Expenses  of  repair 

—  Recovery  from  local  authority 

—  Duress  —  Public  Health  Act, 
1875,  s.  41— Public  Health  Acts 
Amendment  Act,  1890,  s.  19. 

68  J.  P.  473.  King's  Bench  Division. 
May  11,12;  June  7, 1904.  Haedicke  v. 
Fr%ern  Bamet  Urban  District  Council    443 
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—Newly-built  house— Not  yet  cer- 
tififni  for  habitation  —  Occupation 
by  caretaker—"  Letting." 


68  J.  P.  484. 
May  16,  1904. 


King's  Bench  Division. 
Goweny,  Sedgwick  ... 


Public  Health— 13.  Pavinff  expense-s 
—  Apportionment  —  Arbitrator  — 
Justices  —  Objections  —  Jurisdic- 
tion to  entertain— Public  Health 
Act,  1875  (38  «fe  39  Vict.  c.  55), 
8S.  150,  257  and  268. 

68  J.  P.  496.  King's  Bench  Division. 
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Drain  through  back  yard  of 
building— Applicability. 

450          68  J.  P.  159.    King^s  Bench  Division. 
February    4,    1904.      Kingdand    v. 
I   Uahen      137 

Public  Health  (London)— 4.  Byelaw 
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Act,  1855  (18  &  19  Vict.  c.  120), 
s.  202  —  Drainage  —  Pipe  from 
every  lavatory  to  be  trapped — 
Row  of  ba.sins  in  board  school — 
Reasonableness. 


Public  Health— 14.  Group  of  houses 
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modation -  Premises  within  the 
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Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  s.  4. 

68  J.  P.  516.  King's  Bench  Division. 
July  11,  1904.  Harris  and  Others  v. 
ScurJUld 

Public  Health.  See  Factory  Acts, 
2—4.  Local  Government,  l,  2, 
4,  5,  9. 

Public  Health  (London)— l.  Byelaw 
—Lodging-house  —  Proportion  of 
closets  to  inmates — Infringement 
—  Notice  to  owner  —  Validity- 
London  County  Council  Byelaws, 
June,  1893— Byelaw  26  — Public 
Health  (London)  Act,  1891  (54  & 
55  Vict.  c.  76),  s.  39  (1). 

68  J.  P.  95.  King's  Bench  Division. 
December  9, 1903.  Nokes  and  Nokes  v. 
Mayor,  etc,  of  Islington  (No.  1) 

Public  Health  (London)— 2.  Byelaw 
—Old  building— Constructing  any 
water-closet— Construction  of  bye- 
law—Metropolis  Management  Act, 
1855  (18  k  19  Vict.  c.  120),  s.  202 
—London  County  Council  Bye- 
laws (1900),  17,  21. 

68  J.  P.  113.    King's  Bench  Division. 
December  9,  10,  1903.    Metropolitan 
Industrial  Dwellings  Co.  v.  Lo7ig     ... 
588 
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68  J.  P.  206.    King's  Bench  Division. 
457    I   February  3,  1904.     Treasure  d:  Co.  v. 
j   Bermondsey  Borough  Council 

Public  Health  (London)-  5.  Nuis- 
ance —  Black  smoke  —  Notice  — 
Abatement— Prohibition  order- 
Specification  of  works  necessarv  to 
be  done— Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76), 
,  ss.  4  (1),  51  (b). 

I       68  J.  P.  217.    King's  Bench  Division. 
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1,  4,  5,  7. 

Rating— 1.  Tender  of  part  of  the  rate 
in  court — Refusal  of  overseers  to 
accept— Summons — Issue  of  dis- 
tress warrant  for  the  whole  amount 
of  the  rate  less  part  tendered  in 
court— Jurisdiction  of  magistrate 
—(12  &  13  Vict.  c.  14),  s.  1,  and 
schedule. 

68  J.  P.  11.  King's  Bench  Division. 
December  11,  13,  1903.  Bex  v.  Gil- 
lespie (Ex  parte  Overseers  of  West 
Ham)       fj 

Bating— 2.  Payment  of  part  of  rate- 
Issue  of  distress  warrant  for  whole 
amount— Warrant  of  commitment 
—  Jurisdiction  of  magistrate  — 
Discretion— 12  &  13  Vict  c.  14, 
s.  1,  sched..  Form  A  (i). 

I       68  J.  P.  13.    King's  Bench  Division. 
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Bating— 3.   Hut^   erected  by  railway 
contractor  for  accommodation  of 
navvies — Whether  rateable  to  the 
relief  of  the  poor  (43  Eliz.  c.  2). 

68  J.  P.  55.  West  Riding  Quarter 
Sessions.  January  8,  1904.  Mitchell 
Brothers  v.  Overseers  of  the  Poor  of  the 
Parish  of  Anston  ancl  the  Assessment 
Committee  of  the  Worksop  Union     ...       52 

Bating  —  4.  Factory  —  Machinery  — 
Tenant*8  machinery  not  affixed  to 
the  freehold — Principle  of  assess- 
ment— Costs  of  appeal. 

68  J.  P.  1 91 .  Leeds  Quarter  Sessions. 
March  29—31, 1904.  Kirhy  v.  Hunslet 
Union  A  ssessm>ent  Committee 1 70 

Bating.    See  Public  Health,  6. 

Begistered  Olub— Omission  to  return 
particulars  for  register  in  January 
— Change  of  secretarjr  in  January 
— Liability  for  omission — Licens- 
ing Act,  1902  (2  Edw.  7,  c.  28), 
ss.  25,  30,  32. 

68  J.  P.  467.  King's  Bench  Division. 
July  7,  1904.    Booth  v.  Weightman  ...    440 

Bes  Judicata.   JSee  Public  Health,  3. 

Bevenne.    See  Inland  Revenue. 

Sale  of  Food  and  Drags.  See  Adul- 
teration. 

Salmon  Fishery,  ^'ee  Local  Govern- 
ment, 7. 

Settlement.  See  Poor  Law,  2,  3,  5, 
7—10. 

Sewer.  See  Local  Government,  1, 
2, 4, 8.  Metropolis,  2, 4.  Public 
Health,  8, 10, 11, 14. 

Statute  binding  Crown  — 1.  Crown 
not  named — Implication — Public 
safety  —  Highway  in  a  town — 
Locomotive  propelled  by  steam, 
exceeding  statutory  limit  of  speea 
— Locomotives  Act,  1865  (28  <fe 
29  Vict.  c.  83),  8.  4. 

68  J.  P.  25.  King's  Bench  Division. 
July  15,  1903.    Cooper  v.  Hawkins  ...      25 

Statute  binding  Crown- 2.  Public 
Health  Acts — Byelaw. 

68  J.  P.  27.  King^s  Bench  Division. 
.June  17,  1887.  Gwton  Local  Board 
of  Health  v.  Prison  Commisnoners  ...      29 


Street.  6W  Byelaw.  Local  Govern- 
ment, 2,  3,  6,  9,  10.  Metropolis, 
6,  8,  12,  13.  Public  Health,  2, 
5,  13. 

Summary  Jurisdiction— 1.  Practice 
— Bench  equally  divided  in  opinion 
—Refusal  to  dismiss— Adjourn- 
ment for  re-hearing—  Summary 
Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  s.  16— Summary 
.Jurisdiction  Act,  1879  (42  k 
43Vict.  c.  49),  s.  20(11). 

68  J.  P.  159.    King's  Bench  Division. 
February  5,  1904.    Baxj/g  v.  Colquhon 

Summary  Jurisdiction— 2.  Practice 
— Appeal  by  case  stated— Signa- 
ture of  case  —  Amendment  ~ 
Summary  Jurisdiction  Act,  1857 
(20  &  21  Vict.  c.  43),  s.  7. 

68  J.  P.  310.    King's  Bench  Division. 
March  29, 1 904.    Barker  v.  Hodgson. . . 

Summary  Jurisdiction  Acts.  See 
Adulteration,  6.  Criminal 
Law,  19.  Justices.  Poor  Law,  6. 
Public  Health,  3,  7. 

Summary  Jurisdiction  (Married 
Women)  Act,  1895.  /S'ee  Husband 
AND  Wife. 

Tramways.    See  Highway,  4. 
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Underground  Bakehouse.  See  Fac- 
tory Acts,  2—4. 

Unlawftil  Gaming  —  House  kept  or 
used  for  purpose  of — Assisting  in 
conduct  thereof— Game  of  faro — 
"  Banker "  who  has  "  bought  the 
bank"~Gaming  Houses  Act,  1854 
(17  k  18  Vict.  c.  38),  s.  4. 

68  J.  P.  391.  King's  Bench  Division. 
May  17,  1904.  Derby  v.  Bloomfield 
and  Another         364 

Unsound  Meat.  iS^e  Public  Health,  9. 

Vaccination  Acts— 1.  Order,  signed 
but  not  sealed — Subsequent  order 
as  from  later  date  —  Validity  — 
Vaccination  Act,  1867  (30  k 
31  Vict.  c.  84),  s.  31. 

68  J.  P.  1.34.  King's  Bench  Division. 
April  2,  1903.    Nutter  v.  Moarhouse,,,     114 
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68  J.  P.  348.   King's  Bench  Division. 
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Vaccination  Acts  — 3.  JNeelect  to 
cause  child  to  be  vaccinated  within 
six  months  from  birth—  Refusal  of 
certificate  of  exem^^tion  on  seven 
occasions  —  Oflfence  "  of  trifling 
nature "  — Dismissal  of  informa- 
tion—Jurisdiction. 
68  J.  P.  396.    King's  Bench  Division. 

March  2,  1 904.    Nisbet  v.  Lloyd 

Vagrancy  Act,  1824.    See  Poor  Law, 
1,6,11. 

Water  Supply— Water  rate— Corpo- 
ration —  Power     to    charge     at 
different    rates— Whether    water 
rate  is  a    "rate*' — Northampton 
Waterworks  Act,   1884  — North- 
ampton (Extension)  Order,  1900. 
68  J.   P.   197.     Court  of  Appeal. 
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Refusal  of  supply  oy  undertakers 

—Waterworks  Clauses  Act,  1847 

(10  &  11  Vict.  c.  17),  ss.  42,  43— 

Metropolis  Water  Act,  1871  (34  & 

35  Vict.  c.  113),  s.  32. 

68  J.  P.  290.    King's  Bench  Division. 

February  29^  March  28, 1904.     Grand 

Junction    Waterivorhs    Co,   v.    Rodo- 
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uiyust  scale  —  Weighing  tea  to 
include  weight  of  paper  bag  at 
reciucHt  of  customer  —  Brass  cli[) 
fastened  to  machine — Paper  bag 
placed  under  the  scale-  -Having  in 
their  possession  a  scale  which  is  - 
false  or  unjust  —  Weights  and 
Measures  Act,  1878  (41  k  42  Vict, 
c.  49),  s.  25. 

68  J.  P.  21.  King's  Bench  Division. 
December  7,  9, 1903.  London  Covnty 
Counril  \.  Payne  (k  Co.  ...        ...       18 

Weights  and  Measures— 2.  Sale  of 
coal—**  Weight  of  vehicle  as  well 
as  of  coal  contained  therein  pre- 
•  viously  ascertained  "  —  Weights 
and  Measures  Act,  1889  (52  k 
53  Vict.  c.  21),  s.  22. 

68  J.  P.  273.  King's  Bench  Division. 
March  4,  1904.  Bearddey  v.  Pike  & 
Son  255 


Weights  and  Measures— 3.  Sale  of 
tea  by  weight  over  counter— Short 
weight— Paper  wrapper  and  tea 
included  in  weight— Evidence  of 
custom  —  Fraud  wilfully  com- 
mitted in  use  of  scale— Weights 
and  Measures  Act,  1878  (41  & 
42  Vict.  c.  49),  s.  26. 

68  J.  P.  530.    King's  Bench  Division. 
July  12,  1904.    Kinff  v.  Spencer        ...    512 


Witchcraft  Act,  1736. 
Law,  17. 
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